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Sesavali

statia saerTaSoriso garemos dacvis 

valdebulebis xasiaTs ikvlevs. sakvlevi 

Tema Semdegia: aris Tu ara saerTaSoriso 

garemos dacva saxelmwifoTa erga om-
nes valdebuleba, da Sesabamisad, iwvevs 

Tu ara misi darRveva pasuxismgeblobas 

saerTaSoriso samarTlis mixedviT. saer-

TaSoriso garemos dacva farTo cnebaa da 

mraval valdebulebiT aspeqts moicavs; 

statiaSi ganxilulia maTgan yvelaze 

mniSvnelovani sferoebi da TiToeuli 

gaanalizebulia erga omnes valdebuleb-

is WrilSi.

statiaSi ganxilulia zogadad erga 
omnes valdebulebis xasiaTi saerTaSor-

iso samarTlis komisiis mier Sedgenil 

saxelmwifoTa pasuxismgeblobis Sesaxeb 

muxlebisa da saerTaSoriso sasamarTloe-

bis praqtikis WrilSi. am TvalsazrisiT, 

erga omnes valdebulebis warmoSobis, 

darRvevisa da pasuxismgeblobis dak-

isrebis stadiebi, aseve dRemde sasamarT-

loebis mier sxvadasxva sadavo saqmesa Tu 

sakonsultacio gadawyvetilebaSi erga 
omnes valdebulebad aRiarebuli val-

debulebebia statiis interesis sferoSi 

momxvdari; aseve amomwuravad aris ganxi-

luli saerTaSoriso garemos dacvis 

valdebulebis Sinaarsi am sferoSi ar-

sebuli saerTaSoriso saxelSekrulebo 

Tu CveulebiTi normebis safuZvelze. 

statiis momdevno nawili eTmoba gare-

mos dacvis valdebulebis konkretul as-

peqtebsa da detalurad aris ganxiluli 

maTi, rogorc valdebulebis, dacvisa da 

Sesrulebis xarisxi, rac TiToeuli amg-

vari valdebulebis erga omnes xasiaTis 

dadgenas isaxavs miznad. 

garda amisa, statia yvela im aqtua-

lur SemTxvevas moicavs, rac msoflioSi 

garemos dacvis samarTlis kuTxiT prob-

lemur sakiTxs warmoadgens. Tema aqtua-

luria swored im bundovanebis gaTval-

iswinebiT, romelic saerTaSoriso samar-

TalSi garemos dacviTi valdebulebis 

mkafio xasiaTis gansazRvris kuTxiT 

arsebobs. radgan dRes ar aris pirdapir 

dadgenili, ra saxis valdebulebaa saer-

TaSoriso garemos dacva da, Sesabamisad, 

ra xarisxis pasuxismgeblobas iwvevs misi 

darRveva, saxelmwifoebi cdiloben, sa-

kuTari qmedebebi maqsimalurad gaama-

rTlon da yvela SesaZlo gziT SezRudon 

an/da gamoricxon sakuTari pasuxismge-

bloba garemos dabinZurebisa an garemos 

dacvis valdebulebis sxvagvari darRve-

visaTvis. 

warmodgenili msjeloba emyareba mx-

olod SefasebiT kriteriumebs. msjelo-

ba SedarebiTi analitikis meTodiT aris 

ganviTarebuli, kerZod ki, garemos da-

c vis valdebuleba sxva aqamde aRiare-

bul erga omnes valdebulebebTan aris 

Sedarebuli, ris Sedegad garemos dacvis 

valdebulebis xasiaTi dgindeba. 

statiis pirvel, zogad nawilSi gaana-

lizebulia erga omnes valdebulebisa da 

saerTaSoriso garemos dacvis valdeb-

ulebis arsi. imis gaTvaliswinebiT, rom 

garemos dacvis samarTali saerTaSori-

so samarTlis SedarebiT axali nawilia, 

misi arsis Sesaxeb mkiTxvelisTvis mokle 

saba fifia

saerTaSoriso garemos dacvis valdebulebis

ERGA OMNES xasiaTi saerTaSoriso samarTalSi
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informaciis miwodeba winamdebare naS-

romis miznebisTvis aucilebelia. amas-

Tan, saWiroa erga omnes valdebulebis 

definiciisa da Sinaarsis, saerTaSoriso 

samarTlis komentatorebisa Tu sasa-

marTlos mier gakeTebuli Sefasebebis 

naSromis miznebisTvis mimoxilva, saerTa-

Soriso garemos dacviTi valdebulebis 

erga omnes valdebulebasTan Sedarebis 

gasamartiveblad. statiis meore nawili 

exeba garemos dacvis samarTlis konkre-

tul aspeqtebsa da maT savaraudo erga 
omnes xasiaTs. winamdebare naSromis am 

nawilSi msjeloba ZiriTadad analitika-

zea agebuli da konkretuli Sefasebebis 

Sedegad dgindeba garemos dacvis samar-

Tlis zogierTi aspeqtis dacvis valdeb-

ulebis erga omnes xasiaTi.

1. ERGA OMNES valdebulebis analizi

1.1. saerTaSoriso samarTlis 

komisiis 1975 wlis muxlebi 

saxelmwifoTa pasuxismgeblobis 

Sesaxeb

saxelmwifoTa pasuxismgeblobis Se-

saxeb muxlebis1 48-e muxli, romelic ex-

eba dazaralebuli saxelmwifos garda 

sxva saxelmwifos mier pasuxismgeblobis 

dakisrebis moTxovnis dayenebas, ambobs, 

rom:

`1. dazaralebuli saxelmwifos gar-

da, sxva nebismier saxelmwifos SeuZlia, 
daayenos sxva saxelmwifos pasuxismge-

blobis sakiTxi [...] Tuki:

(a) darRveuli valdebuleba ekuTvnoda 

saxelmwifoTa jgufs, maT Soris – am 

saxelmwifosac, da emsaxureboda am 

saxelmwifoTa jgufis koleqtiur 

interesebs; an

(b) darRveuli valdebuleba ekuTvnoda 

sruliad saerTaSoriso sazogadoe-

bas, rogorc aseTs“.2

rogorc muxlis citirebuli teqs-

tidan irkveva, dazaralebuli saxelmwi-

fos garda sxva nebismier saxelmwifos 

SeuZlia, sxva saxelmwifos pasuxismge-

blobis sakiTxis dayeneba, Tuki ori piro-

ba dakmayofilda: (1) valdebuleba, rom-

lis darRvevamac warmoSva pasuxismge-

blobis dayenebis sakiTxi, an saxelmwi-

foTa jgufs an mTlianad saerTaSoriso 

sazogadoebriobas unda ekuTvnodes da 

(2) es valdebuleba saxelmwifoTa koleq-

tiur interess unda emsaxurebodes. es 

debuleba darRveuli valdebulebis 

samarTlebrivi bazisis saZieblad saer-

TaSoriso samarTlis wyaroebs ar ga-

nasxvavebs; Sesabamisad, koleqtiuri in-

teresebis dacvisaTvis Seqmnili valdeb-

ulebebi SesaZloa, rogorc mravalmxrivi 

saerTaSoriso xelSekrulebidan, aseve 

saerTaSoriso CveulebiTi samarTli-

danac momdinareobdes. amgvar valdeb-

ulebebs „erga omnes partes valdebule-

bebadac“ moixsenieben xolme. am muxliT 

gansazRvruli valdebulebebi unda war-

moadgendes „koleqtiur valdebulebas“, 

anu isini saxelmwifoTa garkveul jgufs 

Soris unda moqmedebdnen da romelime 

koleqtiur interess unda emsaxurebod-

nen. aseTi valdebuleba SesaZloa, gare-

mos dacvas an regionis usafrTxoebas 

(mag., birTvuli iaraRisgan Tavisufali 

regionuli zonis Sesaxeb xelSekrule-

ba, an adamianis uflebebis regionuli 

sistema) exebodes.3

citirebuli 48-e muxli ar iyenebs 

termins erga omnes, magram misi komen-

tari pirdapir miuTiTebs, rom am tipis 

valdebulebebs exeba. amavdroulad, mu-

xli erga omnes valdebulebebis raime 

saxis CamonaTvals ar gvTavazobs, rad-

gan CamonaTvali SezRuduli iqneboda. 

Sesabamisad, muxlis arsebuli redaqcia 

saxelmwifoTa pasuxismgeblobis samar-

Tlis meoradi wyaroebis ganviTarebis 

SesaZleblobas iZleva, SesaZlebelia ma-

TSi ukve konkretuli valdebulebebis 

gansazRvra, romlebic erga omnes valde-

bulebebad SesaZloa, iqnes miCneuli. 48-e 

muxlis unikaluri xasiaTi imaSi mdgo-

mareobs, rom saerTaSoriso sazogadoeb-

is wevr nebismier saxelmwifos... SeuZlia, 

moiTxovos pasuxismgeblobis dakisreba 

iseTi zianisaTvis, romelic uSualod mas 

ar misdgomia.4

saerTaSoriso samarTlis fragment-

aciis Taobaze saerTaSoriso samarTlis 

komisiis kvlevaSi saubaria imaze, rom 
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valdebulebis erga omnes xasiaTi ar gu-

lisxmobs am valdebulebis raime saxis 

upiratesobas sxva saerTaSoriso samarT-

lebriv valdebulebebTan mimarTebiT. 

erga omnes valdebulebis Tavisebureba 

mdgomareobs mxolod imaSi, rom misi 

darRvevis SemTxvevaSi dazaralebulad 

gvevlineba ara erTi romelime saxelm-

wifo, aramed saerTaSoriso sazogadoeba, 

rogorc aseTi. amgvari valdebuleba ar 

awesebs raime saxis nacvalgebiT ufle-

bebs ori an ramdenime saxelmwifosTvis, 

aramed moicavs ufro zogad da koleqti-

ur interess, romelic mTeli saerTaSor-

iso sazogadoebis sazrunavi SeiZleba, 

iyos.5

saerTaSoriso samarTlis instituti 

erga omnes valdebulebas ganmartavs, 

rogorc„ zogad saerTaSoriso samar-

TalSi arsebul valdebulebas, romelic 

saxelmwifos aRebuli aqvs mTeli saerTa-

Soriso sazogadoebis winaSe, misi saer-

To Rirebulebebisa da am valdebulebis 

Sesrulebaze pasuxismgeblobis aRebis 

fonze, ise rom am valdebulebis darRve-

va saSualebas aZlevs yvela saxelmwifos, 

daayenos pasuxismgeblobis moTxovna“.6

1.2. sasamarTlo praqtika

saerTaSoriso sasamarTloebisa da 

tribunalebis roli romelime saerTa-

Soriso valdebulebis erga omnes valdeb-

ulebad Camoyalibebis procesSi ganusaz-

Rvrelia, radgan swored saerTaSoriso 

sasamarTloebs ekuTvniT realurad ga-

damwyveti sityva ama Tu im valdebulebis 

erga omnes valdebulebad aRiarebisTvis. 

am mxriv saerTaSoriso marTlmsajule-

bas sakmaod farTo praqtika aqvs. 

marTlmsajulebis mudmivmoqmedma 

sasamarTlom uimbldonis saqmeSi imsje-

la konkretuli valdebulebebis xarisx-

sa da xasiaTze da miuxedavad imisa, rom 

sasamarTlo moerida pirdapir terminis 

erga omnes gamoyenebas, man iribad mainc 

miuTiTa zogierTi valdebulebis upi-

rates xasiaTze sxva valdebulebebis mi-

marT. motivaciaSi sasamarTlom ganmar-

ta, rom:

„versalis xelSekrulebis avtorebis 

ganzraxva, baltiis zRvaSi gasvla gaad-

vilebuliyo masze saerTaSoriso reJimis 

dawesebiTa da, Sesabamisad, arxis yovelT-

vis yvela saxis ucxouri xomaldebisaTvis 

gaxsna ufro didi Zalis valdebulebaa, 

vidre xelSekrulebis sxva debulebebiT 

gaTvaliswinebuli valdebulebebi“.7

rogorc sasamarTlo gadawyvetileb-

is citirebuli teqstidan Cans, konkre-

tuli valdebulebis upiratesi xarisxi 

gamomdinareobda iqidan, rom am valdeb-

ulebiT Camoyalibebuli upiratesobiT 

unda esargebla „yvelas“ (sazRvao xomal-

debs); Sesabamisad, am valdebulebis ben-

eficiaric iyo mTlianad saerTaSoriso 

sazogadoeba, romelsac xelSekruleb-

is aRniSnuli debulebis jerovnad 

Sesrulebis interesi hqonda da sasamarT-

lom es msjelobiT daadastura. 

marTlmsajulebis saerTaSoriso sa-

samarTlom barselonas saqmeSi pirdapir 

gamijna erTmaneTisgan ori tipis saer-

TaSoriso valdebuleba: (1) saxelmwifos 

valdebuleba saerTaSoriso sazogadoeb-

is winaSe da (2) saxelmwifos valdebuleba 

vis-à-vis meore saxelmwifosTan. pirveli 

kategoriis valdebulebebi sasamarT-

lom miiCnia yvela saxelmwifos zrunvis 

sagnad, romlidanac warmoSobili ufle-

bebis dacvis samarTlebrivi interesi 

SesaZloa, yvela saxelmwifos hqondes. 

aseT valdebulebebs sasamarTlo pirda-

pir moixseniebs, rogorc erga omnes val-

debulebebs.8 amis Semdeg sasamarTlom 

saxelmwifoTa erga omnes valdebulebis 

ramdenime magaliTi daasaxela. esenia: 

agresiis aqtebisa da genocidis akrZalva, 

adamianis ZiriTadi uflebebis dacva, maT 

Soris monobisgan da rasobrivi diskrimi-

naciisagan adamianTa dacva.9 sasamarTlos 

SexedulebiT, saerTaSoriso sazogadoe-

bis saerTo sazrunavs ganekuTvneba ise-

Ti ZiriTadi normebi, romelTa upirobo 

Sesrulebaze faqtobrivad arsebobs kon-

sensusi saerTaSoriso sazogadoebaSi, 

Sesabamisad am valdebulebebs aqvT erga 
omnes xasiaTi.

aRmosavleT timoris saqmeSi sasama-

rTlom gaafarTova zemoT mocemuli 

Ca monaTvali da miiCnia, rom erTa Tvi T-

gamorkvevis uflebis pativiscema aseve 
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ganekuTvneba saxelmwifoTa erga omnes 
valdebulebas. rogorc sasamarTlom ga-

na cxada:

„xalxTa TviTgamorkvevis uflebas, 

im saxiT rogorc es mocemulia gaeros 

wesdebasa da gaeros praqtikaSi, aqvs erga 
omnes xasiaTi, rac Seuqcevadia. xalxTa 

TviTgamorkvevis principi aRiarebulia 

gaeros wesdebiTa da sasamarTlos praq-

tikiT. es Tanamedrove saerTaSoriso sa-

marTlis erT-erTi Zireuli principia“.10

sayuradReboa is faqti, rom sasamarT-

lom iseTi koleqtiuri ufleba, rogori-

caa TviTgamorkvevis ufleba, erga om-
nes xasiaTis valdebulebad miiCnia, rac 

varaudis safuZvels gvaZlevs, rom sxva 

saxis koleqtiuri uflebebis dacvac 

(mag., rogoricaa sufTa garemoSi cxovre-

bis ufleba) SesaZloa, ganekuTvnebodes 

saxelmwifoTa erga omnes valdebulebas, 

radgan aRmosavleT timoris saqmeSi sasa-

marTlos motivacia mowmobs imas, rom 

TviTgamorkvevis ufleba swored misi 

koleqtiuri xasiaTis gamo miiCneva erga 
omnes xasiaTis mqoned, radgan misi dar-

Rveva koleqtiurad azaralebs mTels 

saerTaSoriso sazogadoebriobas.

aRmosavleT timoris gadawyvetileb-

is Semdeg, cota mogvianebiT sasamarTlom 

ufro zogadi midgoma airCia konkretul 

valdebulebaTa erga omnes xasiaTis mi-

saTiTeblad sakonsultacio daskvnaSi 

kedlis saqmeze. sasamarTlom preceden-

tul samarTalze dayrdnobiT daadgina, 

rom saerTaSoriso humanitaruli samar-

Tlis ZiriTadi principebi, mag., rogori-

caa „elementaruli adamianurobis prin-

cipi,“ imdenad mniSvnelovania, rom isini 

gaziarebuli da daculi unda iyos yvela 

saxelmwifos mier, imisda miuxedavad, es 

saxelmwifoebi arian Tu ara am fundamen-

turi normebis damdgeneli konvenciebis 

monawileni, radgan es normebi ganekuT-

vneba saerTaSoriso CveulebiTi samar-

Tlis ucvlel principebs. sasamarTlos 

SefasebiT, am normaTa erToblioba aya-

libebs saerTaSoriso valdebulebebs, 

romelTac arsebiTad erga omnes xasiaTi 

aqvT.11

marTlmsajulebis saerTaSoriso 

sasamarTlos midgoma gaiziara yofili 

iugoslaviisTvis Seqmnilma sisxlis sa-

marTlis saerTaSoriso tribunalma fu-

runZias saqmeSi; tribunalma pirdapir 

ganacxada, rom wamebis akrZalva war-

moadgens saerTaSoriso samarTlis im-

peratiul normas jus cogens, xolo am 

normis dacva ki saxelmwifoTa erga om-
nes valdebulebaa. amave gadawyvetile-

baSi sasamarTlom gaakeTa erga omnes 
valdebulebis zogadi ganmarteba da 

SemogvTavaza Semdegi saxis definicia, 

romelic TiTqmis ar gansxvavdeba mar-

Tlmsajulebis saerTaSoriso sasamarT-

loseuli ganmartebisagan:

„[erga omnes valdebuleba] aris 

saxelmwifos iseTi valdebuleba, romel-

ic mas aRebuli aqvs saerTaSoriso sa-

zogadoebis wevri yvela sxva saxelmwi-

fos winaSe, romlebsac am valdebulebi-

dan gamomdinare Tanabari uflebebi aqvT. 

am valdebulebis darRveva imavdroulad 

iwvevs aRniSnuli Tanabari uflebebis 

darRvevasac da saerTaSoriso sazoga-

doebis wevr yvela saxelmwifos xdis 

uflebamosils, wamoayenos moTxovna am 

normasTan SesabamisobaSi dabrunebis 

Sesaxeb; maT aseve aqvT ufleba, katego-

riulad moiTxovon normis Sesruleba an 

mouwodon damrRvev saxelmwifos, dauy-

ovnebliv aRmofxvras es darRveva“.12

rogorc saerTaSoriso sasamarT-

loebis praqtikidan Cans, sasamarTlo 

yovelTvis cdilobs, gansakuTrebuli 

mniSvnelobis samarTlebrivi normis 

dacvas mianiWos erga omnes valdebuleb-

is statusi, radgan misive ganmartebidan 

gamomdinare, erga omnes valdebuleba 

mTeli saerTaSoriso sazogadoebis saz-

runavia da misi Sesrulebis aspeqtSi yve-

la saxelmwifos aqvs garkveuli samarT-

lebrivi interesi.

2. saerTaSoriso garemos dacvis 
valdebulebis Sinaarsi

bolo oTxi aTwleulis ganmavlobaSi 

saerTaSoriso garemos dacviTma prob-

lemebma saerTaSoriso samarTlisa Tu 

politikis dRis wesrigis centrSi gad-

moinacvles. ozonis xvrelis gafarToe-
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bam, veluri bunebis zogierTi saxeobis 

gadaSenebam, tyis masivis Cexvam, klima-

tis cvlilebam da sxva garemos dacviTma 

sakiTxebma politikosTa da sazogadoe-

bis wevrTa yuradReba miipyres. amis sa-

pasuxod, saxelmwifoebma asobiT garemos 

dacviTi SeTanxmeba SeimuSaves da rTuli 

samarTlebrivi reJimi ganaviTares.

1948 wels Tvrametma saxelmwifom, 

Svidma saerTaSoriso organizaciam da 

asSvidma erovnulma organizaciam bune-

brivi resursebis ekologiurad mdgradi 

gamoyenebis wasaxaliseblad bunebis kon-

servaciis saerTaSoriso kavSiri (IUCN) 

daafuZnes. wlebis ganmavlobaSi bune-

bis konservaciis saerTaSoriso kavSiri, 

romelsac axla msoflio konservaciis 

kavSiri ewodeba,13 sakmaod aqtiurad iyo 

CarTuli saerTaSoriso xelSekrulebe-

bis momzadebasa (misi TanamonawileobiT 

SemuSavda msoflio memkvidreobis kon-

venciis proeqti da aseve didi wvlili 

Seitana gadaSenebis gzaze myof saxeo-

baTa saerTaSoriso vaWrobis konvenciis 

(CITES) miRebaSi) da ganxorcielebaSi; 

is amzadebs oficialur angariSebs ve-

luri bunebis sferoSi vaWrobis Sesaxeb 

da awvdis maT CITES samdivnos. IUCN cx-

adhyofs im mniSvnelovan rols, romelic 

arasamTavrobo organizaciebs garemos 

dacvis sferoSi aqvT.

saerTaSoriso garemos dacviTi sa-

marTlis Tanamedrove era 1972 wels da-

iwyo, rodesac 113 saxelmwifo stokho-

l mSi adamianuri garemos Sesaxeb ga er-

Tianebuli erebis konferenciaze Se -

ik riba. stokholmSi saxelmwifoebma 

ada  mianuri garemos deklaracia (stok-

holmis deklaracia) SeimuSaves da mi-

iRes winadadeba, romelmac sabolood 

Camoayaliba gaerTianebuli erebis gare-

mos dacviTi programa (UNEP).14 konfer-

enciaze saxelmwifoebma kidev erTxel 

daadastures ZiriTadi principi, rom 

erTma saxelmwifom ar unda gamoiwvios 

meore saxelmwifos garemosTvis zianis 

miyeneba. stokholmis deklaraciis 21-e 

principis Sesabamisad:

„saxelmwifoebs, gaerTianebuli ere-

bis wesdebisa da saerTaSoriso samar-

Tlis principebis Sesabamisad, aqvT su-

verenuli ufleba, gamoiyenon TavianTi 

bunebrivi resursebi sakuTari garemos 

dacviTi politikis Sesabamisad, da aseve 

pasuxismgebloba, maTi iurisdiqciisa an 

sxvagvari kontrolis qveS ganxorciele-

bulma qmedebebma ar gamoiwvios sxva 

saxelmwifos garemos an erovnuli iuris-

diqciis miRma arsebuli sivrcis bunebis 

dabinZureba“.15

ufro farTod rom ganvixiloT, stok-

holmis konferenciam naTlad warmoaCina, 

rom saerTaSoriso garemos dacviTi prob-

lemebi marTlac warmoadgens zrunvis 

gansakuTrebul sagans da saerTaSoriso 

garemos dacviTi samarTali saerTaSori-

so samarTlis gansazRvruli nawilia. aqe-

dan gamomdinare, saerTaSoriso garemos 

dacviTi samarTalSemoqmedeba sakmaod 

daaCqara im faqtmac, rom saxelmwifoebi 

stokholmis konferenciasa da 1992 wlis 

gaerTianebuli erebis garemos dacvisa 

da ganviTarebis konferenciis (dedami-

wis samiti) Soris periodSi asobiT gare-

mos dacviTi xelSekrulebis monawileni 

gaxdnen ; am samitma, Tavis mxriv, mravali 

mniSvnelovani saerTaSoriso instrumen-

ti Seqmna. 

Tanamedrove saerTaSoriso garemos 

dacviTi samarTali Sedgeba xelSekrule-

bebis mniSvnelovani reJimisgan, aseve 

CveulebiTi da rbili samarTlis normebi-

sgan, romlebic mraval sakiTxs awesrige-

ben. es samarTlebrivi normebi garemos 

dacvis iseT mravalferovan sakiTxebs 

exeba, rogoricaa atmosfero, okeaneebi 

da zRvebi, bunebrivi wylis resursebi, 

veluri buneba da biomravalferovneba, 

saxeobaTa dacva, saWeri qmedebebi da 

narCenebis marTva, samewarmeo narCenebi 

da polaruli regionebi. CamoTvlilTagan 

bevr sferoSi politikis gamtareblebi 

balansis moZebnas cdiloben erTis mxriv, 

adamianis janmrTelobisa da bunebrivi 

resursebis dacvasa da, meores mxriv, 

iseT politikur mizans Soris, rogoricaa 

ekonomikuri ganviTareba. am ori poten-

ciurad SeuTavsebeli miznis dabalanseb-

is erT-erTi idea„mdgradi ganviTarebaa“, 

rac Tanamedroveobis moTxovnebis dak-
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mayofilebiT ganviTarebas gulisxmobs 

momavali Taobebis mier maTi saWiroebeb-

is dakmayofilebisTvis safrTxis Seqmnis 

gareSe. maSin rodesac bevri xelSekrule-

ba aRiarebs mdgradi ganviTarebis mizans, 

politikurad es kvlav rCeba orazrovan 

koncefciad, radgan bevri ganviTarebadi 

saxelmwifo miiCnevs, rom mdgrad ekono-

mikur ganviTarebas unda mieniWos upi-

ratesoba garemos dacvis mcdelobebTan 

mimarTebaSi.

saerTaSoriso CveulebiTi samar-

Tlis normebi garemos dacvis sferoSi 

stokholmis konferenciis Semdgom peri-

odSi aRmocenda. am mxriv yvelaze mniS-

vnelovani wyaroa gaeros garemos dacvis 

programis mier miRebuli „saxelmwi-

foTa saxelmZRvanelo principebi gare-

mos dacvis sferoSi ori an meti saxelm-

wifos kuTvnili bunebrivi resursebis 

konservaciisa da harmoniuli gamoyen-

ebisTvis“, romelic UNEP-is mmarTvelma 

sabWom 1978 wels daamtkica. aRniSnuli 

saxelmZRvanelo dokumenti stokholmis 

deklaraciis 21-e princips imeorebs da 

ganamtkicebs saxelmwifos suverenul 

uflebas mis teritoriaze arsebuli bune-

brivi resursebis mopovebisa da gamoy-

enebis sakiTxSi; es dokumenti miuTiTebs 

imazec, rom erovnuli iurisdiqciis miR-

ma amgvarma gamoyenebam sxva saxelmwifo 

ar unda daazaralos. UNEP-is princi-

pebi SesaZlo trans-sasazRvro zianis 

Tavidan acilebis mizniT aseve aweseben 

saxelmwifos valdebulebas, Seatyobinos 

meore saxelmwifos sakuTari gegmebisa 

da am gegmebis ganxorcielebis SesaZlo 

gavlenis Sesaxeb garemoze; aRniSnuli 

valdebuleba aseve moicavs konsultaci-

isa da TanamSromlobis aucileblobasac 

saerTaSoriso garemosadmi gauTval-

iswinebeli zianis miyenebis asarideblad. 

UNEP-is principebi dRes saerTaSoriso 

CveulebiTi samarTlis normebad miiCne-

va.16

stokholmis Semdeg gaerom meore 

globaluri konferencia – gaeros ga-

remosa da ganviTarebis konferencia 

(UNCED)17 moiwvia rio de-JaneiroSi. aT-

dRian konferencias aTi aTasze meti del-

egati daeswro da sakmaod mniSvnelovani 

SedegiT dasrulda: SemuSavda da gaixsna 

xelmosawerad ori konvencia18, ori doku-

menti ki miRebul iqna, rogorc konfer-

enciis ZiriTadi miRweva. es dokument-

ebia: garemosa da ganviTarebis deklara-

cia (cnobili rogorc rios deklaracia) 

da misi Tanamdevi samoqmedo gegma (cno-

bili rogorc programa 21). deklaracia 

ocdaSvid principsmoicavs, romelTa um-

etesoba stokholmis dokumentidan gad-

moiwera; Tumca, rios deklaraciis qva-

kuTxedi mdgradi ganviTarebaa; am mxriv 

me-4 principi ganmsazRvrelia, romlis 

Tanaxmad, mdgradi ganviTarebis misaRw-

evad aucilebelia, garemos dacva am gan-

viTarebis procesis ganuyofeli nawili 

iyos da araviTar SemTxvevaSi ar ganix-

ilebodes calke, izolirebul sferod.19 

programa 21 ki umetesad samarTlebriv 

sakiTxebzea orientirebuli da iseTi 

sferoebis samarTlebriv regulirebas 

moicavs, rogoricaa: socialur-ekono-

mikuri ganzomileba, konservacia da 

resursebis marTva, arasamTavrobo orga-

nizaciebis rolis gaZliereba da progra-

mis gansaxorcielebeli RonisZiebebi.20

miuxedavad imisa, rom rios konfer-

enciaze miRebul teqstebs bevri skepti-

kurad uyurebda, orive konvencia, de-

klaracia da programa 21 saerTaSoriso 

garemos dacviTi samarTlis umniSvnelo-

vanes nawils Seadgens. deklaraciis ram-

denime princips, rogoricaa sazogadoe-

bis CarTuloba garemos dacvis proces-

Si, ekologiuri zegavlenis winaswari 

Sefaseba, sifrTxilis zomebi da a.S. vx-

vdebiT rios konferenciis Semdeg miRe-

bul bevr savaldebulo Tu sarekomenda-

cio xasiaTis dokumentSi da es princi-

pebi ukve aRmocenebad saerTaSoriso 

CveulebiTi samarTlis normebs warmoad-

genen.21

Tanamedrove saerTaSoriso gare-

mos dacviTi samarTali aseve gamoirCe-

va samarTalSemoqmedebis farglebis, 

bunebisa da procesis inovaciuri ganvi-

TarebiT. magaliTad, bolo droindeli 

xelSekrulebebi ufro metad orien-

tirebulia mTeli ekosistemis Senaxva-



 11

s. fifia, saerTaSoriso garemos dacvis valdebulebis ERGA OMNES xasiaTi saerTaSoriso samarTalSi

konservaciaze, vidre uamravi saxeobisa 

Tu yvela saxelmwifos iurisdiqciis miR-

ma globaluri saerTo sivrcis dacvaze, 

rogoricaa, magaliTad, atmosfero. ase-

Ti xelSekrulebebi ufro da ufro xSir-

ad Seicaven erovnuli sazRvrebis mimde-

bared qmedebebis amkrZalav debulebebs. 

globaluri garemos dacvis Tanamedrove 

xelSekrulebebi ufro metad preven-

ciul da gamafrTxilebel midgomebzea 

mimarTuli, vidre sazRvrispira zianis 

gamo pasuxismgeblobis dakisrebaze. dab-

olos, dRes xSirad ureven erTmaneTSi 

saerTaSoriso regulirebis sxvadasxva 

sferoebs, rogoricaa saerTaSoriso 

vaWroba, inteleqtualuri sakuTreba da 

adamianis uflebebi; am sakiTxebis urT-

ierTmimarTeba saerTaSoriso samarTlis 

sxvadasxva organoebs Soris ierarqi-

uli damokidebulebis rTul problemas 

wamoWris, Tu rogor warmoCindes garemos 

dacviTi sakiTxebi sxva saerTaSoriso sa-

marTlebriv sakiTxebTan integrirebul 

sqemaSi.

3. saerTaSoriso garemos dacvis 
valdebulebis konkretuli aspeqtebi

3.1. garemosTvis trans-sasazRvro 

zianis prevencia

trans-sasazRvro zianis prevenciis 

valdebulebis dasadastureblad xSirad 

iSvelieben mniSvnelovan saarbitraJo 

gadawyvetilebas Trail Smelter–is saqmeze; 

dava warmoiSva kanadasa da SeerTebul 

Statebs Soris im zianis gamo, romelic 

vaSingtonis Stats gogirdis orJangis 

gamoyofis gamo miadga; igi gamoiyofoda 

kanaduri gadamamuSavebeli qarxnidan, 

romelic trelSi, britanul kolumbiaSi, 

sazRvridan Svidi milis daSorebiT mde-

bareobda. warumatebeli molaparakebebis 

Semdeg, 1935 wels mxareebi SeTanxmdnen, 

rom saqmes gadascemdnen saarbitraJo 

tribunals, romelic aRWurves uflebam-

osilebiT, „gamoeyenebina is samarTali da 

praqtika, romelic awesrigebda msgavsi 

saxis urTierTobebs amerikis SeerTebul 

StatebSi, aseve saerTaSoriso samarTali 

da praqtika“. saarbitraJo tribunalma 

ganacxada, rom:

„saerTaSoriso samarTlis princi-

pis mixedviT ... arc erT saxelmwifos 

ar aqvs ufleba, gamoiyenos, an sxvas 

darTos neba misi teritoriis imgvari 

gamoyenebisa, rac gamonabolqviT zians 

gamoiwvevs, meore saxelmwifos terito-

riis an pirTa qonebis sazianod, rodesac 

saqme gvaqvs seriozul garemoebebTan da 

ziani dadasturebulia damajerebeli 

mtkicebulebebiT“.22

saarbitraJo tribunalma kanadas 

daakisra kompensaciis gadaxda ukve dabi-

nZurebuli teritoriis gamo da aseve 

daadgina gadamuSavebis procesis mom-

wesrigebeli kompleqsuri reJimi, samo-

mavlod vaSingtonis StatisaTvis zianis 

maqsimalurad Sesamcireblad. maSin 

rodesac, Trail smelter-is saqmes xSirad 

iSvelieben imis dasadastureblad rom 

trans-sasazRvro dabinZurebis preven-

cia CveulebiTi valdebulebaa, msoflio 

realobaSi yoveldRiurad xdeba didi 

raodenobiT sazRvrispira dabinZureba.23

zemoT moyvanili mniSvnelovani 

saqmis gadawyvetamde aseve iyo msgavsi 

gadawyvetilebebi, romlebic, marTalia, 
Trail smelter-is saqmis msgavsad pirdapir 

ar miuTiTebdnen aRniSnul valdebule-

baze, Tumca gadawyvetilebebis ena da 

teqsti mianiSnebda imaze, rom amgvari 

valdebulebis aRiareba iribad mainc xde-

boda sasamarTlos mier. ase, magaliTad, 

me-19 saukunis miwuruls, beringis zRvis 

arbitraJSi saarbitraJo panelma aSS-

sTan erTad britaneTsac daavala berin-

gis zRvaze bewviani selapebis unikaluri 

jiSis SenarCunebis erToblivi reJimis 

SemuSaveba saerTaSoriso SeTanxmebis 

dadebis gziT,24 xolo saqmeSi misuri 

olandis winaaRmdeg misuris Statis 

saolqo sasamarTlom ganacxada, rom 

kongresis mier gadamfreni frinvelebis 

dacvis Sesaxeb kanonmdeblobis miRe-

ba ar arRvevda konstitucias, rad-

gan es gamomdinareobda saerTaSoriso 

xelSekrulebidan. garda amisa, sakiTxis 

specifikidan gamomdinare, gadamfre-

ni frinvelebi, romlebic Semoivlian 
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mTels msoflios, ar SeiZleba, sxvadasxva 

StatSi sxvadasxvanairad iyvnen daculni 

da maTze nadiroba gansxvavebulad regu-

lirdebodes. es frinvelebi gadaifrenen 

kanadaSic da aSS-is sxva mezobel qveyneb-

Sic; Sesabamisad, maTi dacvis valdebule-

ba amerikas msoflios winaSe aqvs.25

sasamarTlo praqtikis ganviTarebis 

miRma, 2001 wels gaeros saerTaSoriso 

samarTlis komisiam SeimuSava muxlebis 

proeqti, romelic saxifaTo moqmedebe-

biT gamowveuli trans-sasazRvro zianis 

prevencias exeba. es dokumenti gamoiyen-

eba im qmedebebis mimarT, romlebic saer-

TaSoriso samarTlis mixedviT akrZalu-

li ar aris, magram maTi ganxorcieleba 

trans-sasazRvro fizikuri zianis maRal 

saSiSroebas Seicavs.26 muxlebis aRniS-

nuli proeqti imeorebs stokholmisa da 

rios deklaraciebis principebs; kerZod, 

saxelmwifo valdebulia, Seafasos riske-

bi da garemoze gavlenaraime qmedebis 

avtorizaciamde da mxolod mas Semdeg 

daiwyos am qmedebis ganxorcieleba, rac 

aseTi Sefasebis Sedegad darwmundeba, 

rom qmedeba ar gamoiwvevs trans-sasaz-

Rvro zians. muxlebis proeqti aseve iT-

valiswinebs sifrTxilis RonisZiebebis 

gatarebis, riskebis Semcirebis, saxe l-

m wifoTa Soris keTilsindisieri Tanam-

S romlobisa da interesTa samarTliani 

balansis principebs.27

saxelmwifoebs trans-sasazRvro zi-

anis prevenciis valdebulebas saerTa-

Soriso CveulebiTi normebi akisreben. 

aRniSnuli normebi rogorc sasamarTlo 

praqtikas, aseve sxvadasxva arasavaldeb-

ulo dokumentebs efuZneba. trans-sasaz-

Rvro zianis prevencia saerTaSoriso 

garemos dacvis samarTlis mniSvnelovan 

qvakuTxeds warmoadgens; amavdroulad, 

igi mdgradi ganviTarebis koncefciis 

ganuyofeli nawilicaa, rac mas mTeli 

saerTaSoriso sazogadoebis zrunvis 

obieqtad aqcevs, xolo am valdebulebis 

dacva koleqtiur interess warmoadgens. 

vinaidan trans-sasazRvro zians ramden-

ime saxelmwifosaTvis fizikuri zara-

lis miyenebis gamowveva SeuZlia, cxadia, 

amgvari zianis prevenciis legitimuri 

interesi koleqtiurad yvela saxelmwi-

fos aqvs da maT am valdebulebis damr-

Rvevi saxelmwifossaerTaSoriso samarT-

lebrivi pasuxismgeblobis sakiTxis day-

enebaSeuZliaT, miuxedavad imisa, miadgaT 

maT konkretuli ziani, Tu – ara. valdeb-

ulebis Sinaarsi calsaxad miuTiTebs, rom 

nebismier saxelmwifos trans-saszRvro 

zianis prevenciis valdebuleba mTeli 

saerTaSoriso sazogadoebis winaSe aqvs 

aRebuli; Sesabamisad, barselonas saqme-

Si SemuSavebuli testis mixedviT, saer-

TaSoriso garemos dacvis samarTlis es 

konkretuli aspeqti SesaZloa, warmoad-

gendes saxelmwifoTa erga omnes valde-

bulebas.

3.2. atmosferosa da ozonis 

Sris dacva

atmosferos dacva saerTaSoriso sa-

zogadoebis sazrunavi gaxda mas Semdeg, 

rac haeris dabinZurebam masiuri xasiaTi 

miiRo, xolo ozonis Sris molekulebi 

ki ufro metad mcirdeba. atmosferos 

dacvasTan dakavSirebiT saxelSekrule-

bo normebi ar arsebobda 1970-iani wlebis 

miwurulamde. am periodidan iwyeba aRniS-

nuli sferos samarTlebrivi reguli-

rebis mcdelobebi, Tumca arcerT saer-

TaSoriso xelSekrulebas sayovelTao 

xasiaTi ar hqonia da atmosferos dacvis 

valdebulebis xarisxi dRemde gaurkveve-

lia.28

1963 wlis atmosferoSi birTvuli 

testis amkrZalavi konvencia atmosfero-

sa da sahaero sivrcis dacva/SenarCunebis 

pirveli mcdeloba iyo.29 1973 wlisaT-

vis am konvencias ukve 110 wevri saxelm-

wifo hyavda, maT Soris yvela birTvuli 

saxelmwifo, garda safrangeTisa, romel-

ic ganagrZobda birTvuli iaraRis gamoc-

das samxreT wynari okeanis Tavze mdebare 

atmosferos sahaero sivrceSi. avstra-

liam da axalma zelandiam safrangeTis wi-

naaRmdeg marTlmsajulebis saerTaSori-

so sasamarTloSi ganacxadi Seitanes; avs-

tralia davobda, rom safrangeTis cdebi 

arRvevda saerTaSoriso valdebule-

bas, atmosfero Tavisufali yofiliyo 

yovelgvari birTvuli cdebisagan,30 xolo 
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s. fifia, saerTaSoriso garemos dacvis valdebulebis ERGA OMNES xasiaTi saerTaSoriso samarTalSi

axali zelandia damatebiT davobda, rom 

safrangeTma birTvuli cdebiT mTli-

anad saerTaSoriso sazogadoebis yvela 

wevris uflebebi daarRvia.31 marTalia, 

safrangeTis calmxrivma deklaraciam, 

rom igi aRar ganaxorcielebda birTvuli 

iaraRis cdebs atmosferoSi32, Sewyvita 

saqmis warmoeba sasamarTloSi ise, rom 

arsebiTi nawili ganuxilveli darCa, 

magram sasamarTlom saqmis ganuxilve-

lad datovebis Sesaxeb ganCinebaSi mainc 

miuTiTa, rom safrangeTs romc ar aeRo 

calmxrivad valdebuleba atmosferoSi 

cdebis Sewyvetis Sesaxeb, sasamarTlo 

didi albaTobiT mosarCele mxaris argu-

mentebs gaiziarebda.33

ozonis Sre dedamiwis stratosfe-

ros akravs da icavs mas mzidan momdinare 

ultraiisferi sxivebisagan, romlebic 

rogorc adamianis janmrTelobisaTvis, 

aseve cxovelTa da mcenareTa sicocx-

lisTvis saxifaToa. 1980-ian wlebSi in-

dustriulma progresma gamoiwvia iseTi 

inertuli airebis gamoyofa haerSi, rom-

lebsac ultraiisferi dasxiveba izidavs. 

Sesabamisad, isini ozonis Srisken mi-

iswrafian da iq feTqdebian, rac ozonis 

Sris Semcirebas iwvevs; aseTma inertul-

ma airebma ozonis Sre arqtikis Tavze 

daSala kidevac, ramac warmoSva ozonis 

xvreli, romlis gafarToeba mTeli de-

damiwisaTvis sakmaod saxifaToa.34 am 

problemis TvalnaTliv danaxvam saerTa-

Soriso sazogadoeba im daskvnamde miiyva-

na, rom saWiro iyo qmediTi RonisZiebebis 

gatareba. Sedegad, UNEP-is egidiT 1985 

wels SemuSavda venis konvencia ozonis 

Sris dacvis Sesaxeb, romelmac gaiTval-

iswina konvenciis xelSemkvrel saxelmwi-

foTa urTierTTanamSromlobis valde-

buleba ozonis Sris Semcirebisa da ada-

mianTa janmrTelobisa da saerTaSoriso 

garemos dacvis mizniT.35 venis konvenciis 

miRebidan or weliwadSi saxelmwifoe-

bi iZulebulni gaxdnen, kidev erTxel 

Sekrebiliyvnen specialur konfer-

enciaze konvenciis damatebiTi oqmis 

SesamuSaveblad, radgan britanelma 

eqspertebma zustad am droisaTvis daa-

dastures, rom ozonis Sre erT adgilas 

daiSala. am konferenciam miiRo monrea-

lis oqmi, romelic awesrigebda konkre-

tul saimplementacio wesebs, magaliTad, 

rogoricaa ozonis SrisTvis saxifaTo qi-

miuri nivTierebebis warmoeba, moxmareba, 

gamoTvla, Sesabamisi limitebis dadgena, 

kontrols daqvemdebareba da a.S.36

miuxedavad neli dasawyisisa, dRes 

atmosferosa da mis miRma sivrcis da-

cvis samarTali saerTaSoriso garemos 

dacviTi samarTlis Zalian detaluri 

da kompleqsuri dargia. bolo ramdenime 

aTwleulis ganmavlobaSi atmosferosa 

da ozonis Sris dasacavad bevri region-

uli Tu globaluri RonisZieba gatarda, 

rac erTgvarad miuTiTebs kidevac am sf-

eroSi arsebuli valdebulebebis gansa-

kuTrebul xasiaTze.37 TviTon is faqti, 

rom atmosfero da ozonis Sre mTels 

dedamiwas akravs imis maniSnebelia, rom 

misi dacvis koleqtiuri interesi yvela 

saxelmwifosa da zogadad saerTaSoriso 

sazogadoebas unda hqondes. birTvuli 

testis saqmeSi axali zelandiis sasarCe-

lo moTxovnac swored aseT „saerTaSor-

iso sazogadoebis koleqtiur uflebas“ 

eyrdnoboda, romelzec sasamarTlom 

arapirdapir miuTiTa, rom is iziareb-

da am midgomas. Sesabamisad, SegviZlia 

davaskvnaT, rom atmosferosa da mis miR-

ma sivrcis (ozonis Sris CaTvliT) dacva 

da dabinZurebis prevencia ganekuTvneba 

saxelmwifoTa erga omnes valdebulebas.

3.3. Ria zRvis fskerze bunebrivi 

resursebis dacva

Ria zRvis fskeri da masze arsebuli 

bunebrivi resursebi gamocxadebulia 

kacobriobis saerTo memkvidreobad,38 

rac gulisxmobs, rom am arealSi mimdi-

nare nebismier qmedebaze kanonieri in-

teresi SeiZleba, hqondes msoflios yve-

la saxelmwifos, maT Soris – ara sazRvao 

saxelmwifoebsac. imis dasadgenad, Tu 

rogor unda regulirdebodes am arealSi 

saxelmwifoTa qmedebebi da ra saxis val-

debulebebi unda gavrceldes dedamiwis 

am nawilSi, sakiTxi gadaeca Ria zRvis fsk-

eris palatas sakonsultacio daskvnis 

gamosatanad.
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palatisaTvis sakonsultacio das k-

vnis Txovnam didi molodinebi warmo Sva, 

zogierTi avtori am faqtis Sefasebisas 

kiTxvas svamda: „gaxurda Tu ara hambu-

rgis tribunali?“39 Ria zRvis fskeris 

organizaciis mier palatisTvis gad-

acemuli iyo sami konkretuli SekiTxva, 

romelTa zogadi dasaTaureba ase JRer-

da: „Ria zRvis fskerze moqmedi pire-

bisa da dawesebulebebis damfinansebeli 

saxelmwifoebis pasuxismgebloba da 

valdebulebebi“.40

Ria zRvis fskeris palatam, rogorc 

mosalodneli iyo, sakmaod farTod im-

sjela gadacemul konkretul SekiT x ve-

bze, ris Sedegad saerTaSoriso sazRvao 

samarTlisTvis umniSvnelovanesi gadaw-

yvetileba miviReT. palatam vrclad  mi-

moixila saxelmwifos pirTa da daweseb-

ulebebis moqmedebebis maregulirebeli 

principebi Ria zRvis fskerze da saer-

TaSoriso garemos dacviTi samarTlis 

gadmosaxedidan istoriuli daskvnebi 

gaakeTa. palatis erTsulovani gad-

awyvetilebiT dadginda, rom saxelm-

wifoebs aqvT windaxedulobis norme-

bis dacvis, winaswari gamafrTxilebeli 

RonisZiebebisa da garemos dacvis sf-

eroSi arsebuli umaRlesi standart-

ebis praqtikis gamoyenebis valdebule-

ba.41 palata daeyrdno marTlmsajulebis 

saerTaSoriso sasamarTlos praqtikas, 

aseve saerTaSoriso samarTlis komisiis 

mier momzadebul muxlebs saxelmwifoTa 

pasuxismgeblobis Sesaxeb da ganacxada, 

rom garemos dacva Ria zRvaSi da mis fsk-

erze saxelmwifoTa erga omnes valdeb-

ulebaa, romelic mTeli saerTaSoriso 

sazogadoebriobis sazrunavia, radgan 

Tavad es areali zogadad kacobriobis 

sakuTrebaa. palatis mier gakeTebuli es 

ganmarteba Zalian progresuli midgomis 

maCvenebelia.42

rogorc vxedavT, Ria zRvis fsk-

erze bunebrivi resursebis dacvis val-

debulebis erga omnes xasiaTis dadgena 

SedarebiT martivia, radgan, amgvar val-

debulebas erga omnes statusi saerTa-

Soriso tribunalis gadawyvetilebiT 

mieniWa, rac Tavis mxriv dakavSirebulia 

Ria zRvis fskerze moqmedi specialuri 

reJimiT, rac gulisxmobs mis kuTvnilebas 

mTeli saerTaSoriso sazogadoebisadmi; 

Sesabamisad, am arealSi saerTaSoriso 

valdebulebis darRveva azaralebs ara-

marto sazRvrispira saxelmwifos, aramed 

saerTaSoriso Tanamegobrobis wevr nebi-

smier saxelmwifos.

daskvna

statiaSi ganxiluli masalis, ana-

lizisa da msjelobis Sedegad SegviZlia, 

davaskvnaT, rom saxelmwifoTa erga omnes 
valdebulebas aqvs Semdegi maxasiaTebeli 

niSnebi: (i) valdebuleba erT saxelmwifos 

mTeli saerTaSoriso sazogadoebis wi-

naSe aqvs; amdenad, es valdebuleba gansx-

vavdeba sxva saerTaSoriso samarTlebri-

vi valdebulebebisgan, romlebic erT 

saxelmwifos meore saxelmwifos mimarT 

warmoeSoba da mxolod inter parte moq-

medebs; (ii) aseTi valdebuleba koleqtiur 

interess awesebs; Sesabamisad, misgan war-

moSobili uflebebis beneficiari aris 

mTeli saerTaSoriso sazogadoeba; (iii) am 

valdebulebis darRvevis gamo saxelmwi-

fos pasuxismgeblobis sakiTxis dayenebis 

ufleba aqvs saerTaSoriso sazogadoebis 

wevr nebismier sxva saxelmwifos, Tundac 

is ar iyos uSualo dazaralebuli. 

sakiTxi, aris Tu ara saerTaSoriso 

garemos dacva saxelmwifoTa erga omnes 

valdebuleba, sakmaod kompleqsuria da 

am dargis bevr aspeqts moicavs. zogi-

erTi mecnierisa da komentatoris az-

riT, saerTaSoriso garemos dacva mTeli 

saerTaSoriso Tanamegobrobis sazru-

navia da, Sesabamisad, im saerTaSoriso 

samarTlebrivi (rogorc saxelSekrule-

bo, ise CveulebiTi) normebisa da wese-

bis erToblioba, romlebic Tanamedrove 

garemos dacvis samarTals Seadgens, 

saxelmwifoTa erga omnes valdebulebas 

ganekuTvneba.43 am pozicias amyarebs is 

teqstebi, romlebic garemos dacvasTan 

dakavSirebul sxvadasxva konvenciebsa 

Tu sasamarTlos gadawyvetilebebSi gam-

oiyeneba; amis naTeli magaliTia msof-

lio memkvidreobis konvencia, romelic 
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inter alia bunebriv memkvidreobasmsof-

lios memkvidreobad acxadebs, romlis 

dacvis valdebuleba mTels saerTaSor-

iso Tanamegobrobas akisria.44 miuxeda-

vad amgvari zogadi Canawerebisa, saer-

TaSoriso garemos dacva, rogorc aseTi, 

ar SeiZleba warmoadgendes saxelmwifo-

Ta erga omnes valdebulebas, radgan is 

Tavis TavSi aerTianebs sxvadasxva val-

debulebaTa erTobliobas, romlebic 

krebiTi formiT ar unda iyos ganxiluli, 

winaaRmdeg SemTxvevaSi saxelmwifoebze 

gavrceldeba saerTaSoriso valdebule-

baTa mTeli wyeba, romlebic, SesaZloa, 

jer kodificirebulic ar iyos da arc 

CveulebiTi samarTlis nawils warmoad-

gendes. saerTaSoriso garemos dacvis 

valdebuleba, rogorc zogadi norma, 

SesaZloa, samomavlod marTlac iqces 

erga omnes valdebulebad, magram es ma-

Sin moxdeba, rodesac misi Semadgeneli 

yvela komponenti individualurad miaR-

wevs erga omnes valdebulebisa an/da jus 
cogens normis statuss, Tumca mocemul 

etapze amaze saubari naadrevia. aRsaniS-

navia, rom saerTaSoriso samarTlis gan-

viTarebis sxvadasxva etapze romelome 

saerTaSoriso samarTlebrivi valdeb-

ulebis erga omnes xarisxSi ayvanas yov-

elTvis saerTaSoriso sasamarTloebi an 

tribunalebi cdilobdnen; Sesabamisad, 

savaraudoa, rom saerTaSoriso garemos 

dacvis valdebulebis erga omnes xasi-

aTzec sasamarTlos msjelobis Sedegad 

miviRoT dasabuTebuli pasuxi. Tumca, 

marTlmsajulebis saerTaSoriso sasa-

marTlos ramdenjerme hqonda saSualeba, 

romelime gadawyvetilebaSi pirdapir ex-

senebina, rom garemos dacva saxelmwifo-

Ta erga omnes valdebulebaa (mag., birT-

vuli iaraRis saqme, gabCikovo-nagimaros 

proeqtis saqme da sxv.); magram, igi amas 

moerida SesaZloa, swored imitom, rom 

saerTaSoriso garemos dacva jer-je-

robiT aRmocenebadi erga omnes valdeb-

ulebaa. aRniSnuli sakiTxis mowesrigebis 

erTgvar saSualebad SeiZleba miviCnioT 

gaeros generaluri asambleis mier (an 

misi avtorizaciiT romelime speciali-

zebuli dawesebulebis mier) marTlmsa-

julebis saerTaSoriso sasamarTlosT-

vis mimarTva sakonsultacio daskvnis 

gamosatanad.

maSin, rodesac saerTaSoriso ga-

remos dacvis valdebulebis erga omnes 
xasiaTis dadgena rTuli da kompleq-

suri sakiTxia, misi ramdenime aspeqtis, 

rogorc saerTaSoriso samarTlebri-

vi valdebulebis, erga omnes xasiaTze 

msjelobis SesaZlebloba iqmneba. sta-

tiaSi warmodgenili iyo saerTaSoriso 

garemos dacvis samarTlis sami konkre-

tuli mimarTuleba da ganvixileT maTi 

dacvis valdebulebis erga omnes xasiaTi: 

(1) garemosadmi trans-sasazRvro zianis 

miyenebis prevencia garemos dacvis sa-

marTlis erT-erTi fuZemdebluri prin-

cipia, romelmac asaxva hpova rogorc 

saxelSekrulebo, aseve CveulebiTi sa-

marTlis normebSi. am valdebulebis 

komponentebisa da xasiaTis analizi gva-

Zlevs safuZvels, davaskvnaT, rom trans-

sasazRvro zianis prevencia aris saxelm-

wifoTa erga omnes valdebuleba, rad-

gan am valdebulebis aReba xdeba mTeli 

saerTaSoriso Tanamegobrobis winaSe da 

ara or an ramdenime saxelmwifos Soris; 

(2) atmosferosa da ozonis Sris dacvam 

bolo ramdenime aTwleulis ganmavloba-

Si gansakuTrebuli mniSvneloba SeiZina. 

Sedegad dacvis valdebulebam ufro maR-

al xarisxs miaRwia; imdenad, ramdenadac 

atmosferosa da mis miRma sivrcis dacva-

SenarCuneba saerTaSoriso sazogadoebis 

koleqtiuri interesis sagans warmoad-

gens, advili savaraudoa, rom am valdeb-

ulebas eqneba erga omnes xasiaTi; (3) Ria 

zRvis fskerze bunebrivi resursebis 

dacvis valdebuleba sazRvao samarTlis 

saerTaSoriso tribunalis mier pirda-

pir aris Seracxuli saxelmwifoTa erga 
omnes valdebulebad. am Sexedulebas 

amyarebs TviTon saerTaSoriso sazRvao 

samarTlis Sesaxeb gaero-s konvenciac, 
da am konvenciiT fskerze gavrcelebuli 

kacobriobis saerTo memkvidreobis prin-

cipi.

sabolood, SeiZleba iTqvas rom, saer-

TaSoriso garemos dacva, rogorc aseTi, 
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saxelmwifoTa erga omnes valdebulebas 

ar warmoadgens, Tumca misi zogierTi as-

peqti (mag., trans-sasazRvro zianis pre-

vencia, atmosferosa da ozonis Sris dac-

va, Ria zRvis fskerze bunebrivi resurse-

bis dacva, a.S,) SesaZloa, warmoadgendes 

saxelmwifoTa erga omnes valdebulebas. 

amasTan, sia garemos dacviTi saerTaSor-

iso samarTlebrivi normebis ganviTare-

basTan erTad SesaZloa, gafarTovdes.
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INTRODUCTION

This Article seeks to research character 
of obligation to protect international environ-
ment. The research question stands as fol-
lows: does protection of international environ-
ment constitute obligation erga omnes, breach 
of which invokes relevant responsibility under 
international law. Protection of international en-
vironment is a very wide notion and consists 
of different obligatory aspects. This paper only 
touches upon very important fi elds of the notion 
and discusses each of them in the light of erga 
omnes obligation.

The Article provides overall analysis of 
the obligation erga omnes as enshrined in 
the International Law Commission’s Articles 
on State Responsibility and in the case law 
of international courts. The Paper describes 
stages of invocation, violation and imposition 
of responsibility for the obligation erga omnes, 
as well as notes which obligations have been 
recognized as erga omnes by international 
courts in various contentious cases or advisory 
opinions. The Article considers in details the 
notion of the obligation to protect international 
environment based on all major international 
treaty or customary rules applied in this fi eld. 
In addition the Article shall also consider the 
concept of sustainable development and its re-
lation to the obligation to protect international 
environment. The subsequent chapter relates 
to certain aspects of environmental protection 
and examines degree of their protection and 
fulfi llment as an obligation; this sapecifi c study 
aims to identify erga omnes character of each 
of the above listed sub-obligations. 

Moreover, reference is made to all actual 
cases, which refer to problematic issues in 
terms of international environmental law. The 
Article is highly relevant due to ambiguity, which 
currently exists in international law regarding 
the undefi ned nature of the environmental ob-
ligations. As far as clear character of the ob-
ligation to protect international environment is 
not yet identifi ed and thus it is undefi ned what 
kind of responsibility emerges upon its breach, 
states attempt to justify their actions in all pos-
sible ways in order to limit or/and exclude their 
responsibility for damaging international envi-
ronment or violation of environmental obliga-
tions by any means. 

The Article uses comparative approach. 
Argumentation is structured using comparative 
analytical method; with this, the obligation to 
protect international environment is compared 
with other erga omnes obligations, recognized 
as such up to present day, aiming to identify 
exact nature of the obligation to protect inter-
national environment.

The fi rst, general, part of the paper is most-
ly descriptive, while the second part is more 
analytical. The fi rst part of the article covers 
study of erga omnes obligation and the notion 
of international environmental obligation, since 
the international environmental law is a rela-
tively new branch of international law, therefore 
provision of brief information regarding its sub-
stance would be useful for readers. The second 
part deals with certain aspects of international 
environmental law and their possible erga om-
nes character; the reasoning is thereto mostly 
based on analysis, as only specifi c assessment 
can serve as indicators for recognition of cer-
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tain aspects of international environmental law 
as an obligations erga omnes.

1. DEFINITION OF OBLIGATION ERGA OMNES

1.1. International Law Commission’s 
Articles on State Responsibility

Article 48 of the Articles on Responsibility 
of States for Internationally Wrongful Acts1, 
related to the invocation of responsibility by 
a state other than an injured state, envisages 
that:

“1. Any State other than an injured State is 
entitled to invoke the responsibility of another 
State […] if:
(a) The obligation breached is owed to a group 

of States including that State, and is es-
tablished for the protection of a collective 
interest of the group; or

(b) The obligation breached is owed to the in-
ternational community as a whole”.2

Based on this paragraph, states other than 
the injured state may invoke responsibility if two 
conditions are met: (1) fi rst, the obligation the 
breach of which has given rise to responsibility 
must have been owed to a group to which the 
state invoking responsibility belongs; and (2) 
secondly, the obligation must have been estab-
lished for the protection of a collective interest. 
The provision does not distinguish between dif-
ferent sources of international law; obligations 
protecting a collective interest of the group may 
derive from multilateral treaties or customary 
international law. Such obligations have some-
times been referred to as “obligations erga 
omnes partes”. Obligations falling within the 
scope of cited paragraph have to be “collec-
tive obligations”, i.e. they must apply between 
a group of states and have been established in 
some collective interest. They might concern, 
for example, the environment or security of a 
region (e.g. a regional nuclear-free-zone treaty 
or a regional system for the protection of hu-
man rights).3

While taking up the essence of this state-
ment, the Articles avoid the term “obligations 
erga omnes”. Nor is it the function of the Articles 
to provide a list of those obligations which under 
existing international law are owed to the inter-

national community as a whole. This would go 
well beyond the task of codifying the secondary 
rules of state responsibility, and in any event, 
such a list would be only of limited value, as 
the scope of the concept will necessarily evolve 
over time. The unique nature of this Article is 
that each state is entitled, as a member of the 
international community as a whole, to invoke 
the responsibility of another State for breaches 
of such obligations.4

According to the International Law Commi-
ssion’s study on Fragmentation of International 
Law the erga omnes nature of an obligation 
indicates no clear superiority of that obligation 
over other obligations. Erga omnes obligations 
establish a right for all states – that is to say, in 
their capacity as members of the “international 
community” – to invoke the breach. In the fi eld 
of such obligations, the law does not create re-
ciprocal obligations between States in the bilat-
eral manner, but rather deals with obligations 
in the general law, implementation of which is 
the concern of “the international community as 
a whole”.5

The Institut de Droit International defi nes 
obligation erga omnes as an obligation under 
general international law that a state owes in 
any given case to the international community, 
in view of its common values and its concern 
for compliance, so that a breach of that obliga-
tion enables all States to take action.6

1.2. Case Law

International courts and tribunals have im-
measurable role in recognition of certain obliga-
tions as erga omnes obligations, since exactly 
international courts are entitled to a fi nal say 
in determining erga omnes obligations under 
international law. International justice has de-
veloped widely in this regard.

In the S.S. “Wimbledon”, the Permanent 
Court of International Justice discussed de-
gree of certain obligation and without directly 
declaring it as erga omnes it noted indirectly 
that some obligations might have greater force 
in comparison to others. In the reasoning it held 
that:

“[t]he intention of the authors of the Treaty 
of Versailles to facilitate access to the Baltic by 
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establishing an international regime, and con-
sequently to keep the canal open at all times to 
foreign vessels of every kind appears with still 
greater force from a comparison of the other 
provisions”.7

As it is clear from the above reasoning, 
primacy of certain obligation derives from the 
nature of such obligation; namely, all [vessels] 
could potentially benefi t from the advantages 
brought by this obligation; therefore benefi ciary 
of this obligation was international community 
as a whole, which had legal interest in due ob-
servance of the provisions of this treaty and the 
Court affi rmed that view.

In Barcelona Traction case, International 
Court of Justice drew essential distinction (1) 
between the obligations of a state towards the 
international community as a whole, and (2) 
those arising vis-à-vis another state […]. By 
their very nature the former are the concern 
of all states. In view of the importance of the 
rights involved, all states can be held to have a 
legal interest in their protection; As per Court’s 
reasoning, they are obligations erga omnes.8 
Afterwards, Court lists some international legal 
rules, which achieved threshold of erga omnes 
obligations, inter alia, outlawing of acts of ag-
gression, and of genocide, as also from the 
principles and rules concerning the basic rights 
of the human person, including protection from 
slavery and racial discrimination.9

In East Timor, the Court enlarged above 
mentioned record and included self-determi-
nation in the list of erga omnes obligations. As 
held by the Court:

“[The] right of peoples to self-determina-
tion, as it evolved from the Charter and from 
the United Nations practice, has an erga om-
nes character, and is irreproachable. The prin-
ciple of self-determination of peoples has been 
recognized by the United Nations Charter and 
in the jurisprudence of the Court. It is one of 
the essential principles of contemporary inter-
national law”.10

Notably the Court recognized collective 
right [to self-determination] as an obligation 
erga omnes, which suggests that other collec-
tive rights (such as for example right to healthy 
environment) might also constitute obligations 
erga omnes under international law, because 

in East Timor judgment, the Court’s reasoning 
contains hint that people’s right to self-deter-
mination has erga omnes character exactly by 
virtue of its collective nature, as far as, violation 
of this right makes the entire international com-
munity injured.

Shortly after the East Timor decision, the 
Court traced rather wide approach in determin-
ing certain obligations as erga omnes. In its ad-
visory opinion in the Wall case, the Court based 
on preceding case law held that [a] great many 
rules of humanitarian law applicable in armed 
confl ict are so fundamental to the respect of the 
human person and “elementary considerations 
of humanity” [. . .], that they are “to be observed 
by all States whether or not they have ratifi ed 
the conventions that contain them, because 
they constitute intransgressible principles of in-
ternational customary law”. In the Court’s view, 
these rules incorporate obligations which are 
essentially of an erga omnes character.11

The view of the International Court of 
Justice (ICJ) was shared by the International 
Criminal Tribunal for the former Yugoslavia 
(ICTY) in Furundžija judgment; having stated 
that the prohibition of torture was jus cogens 
norm, the ICTY also defi ned it establishing an 
erga omnes obligation, as follows:

“[…] Obligations erga omnes, that is, ob-
ligations owed towards all the other members 
of the international community, each of which 
then has a correlative right. In addition, the 
violation of such an obligation simultaneously 
constitutes a breach of the correlative right of 
all members of the international community 
and gives rise to a claim for compliance accru-
ing to each and every member, which then has 
the right to insist on fulfi llment of the obliga-
tion or in any case to call for the breach to be 
discontinued”.12

As it can be seen from the international 
case law, courts and tribunals always try to 
grant erga omnes status to the obligation to pro-
tect some important international legal norm, 
as following the very defi nition provided by ICJ 
itself erga omnes obligations are concern of 
the whole international community, whereas all 
states have legal interest in fulfi llment of such 
obligations.
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2. NOTION OF THE OBLIGATION TO PROTECT 
INTERNATIONAL ENVIRONMENT

International environmental problems have 
moved to the center of the international legal 
and political agenda over past four decades. 
Ozone depletion, species loss, deforestation, 
climate change and other environmental issues 
have captured the attention of policy makers 
and the public. In response, states have nego-
tiated hundreds of international environmental 
agreements and have developed a sophisticat-
ed legal regime.

In 1948, 18 states, 7 international orga-
ni zations and 107 national organizations est-
a  blished the International Union for the Con-
se rvation of the Nature (IUCN), to encourage 
the ecologically sustainable use of natural 
resources. Over the years, IUCN, now also 
called the World Conservation Union,13 has 
been extremely active in treaty preparation – it 
co-drafted the World Heritage Convention and 
contributed to the adoption of the Convention 
on International Trade in Endangered Species 
(CITES) – and treaty implementation – it pre-
pares offi cial reports on wildlife trade for the 
CITES Secretariat. IUCN illustrates the critical 
role that non-state actors have assumed in in-
ternational efforts to protect the environment.

The modern era for international environ-
mental law began in 1972, when 113 states 
gathered in Stockholm for the United Nations 
Conference on the Human Environment. At 
Stockholm states negotiated a Declaration 
on the Human Environment (the Stockholm 
Declaration) and adopted a proposal that 
eventually led the creation of a new UN body, 
the United Nations Environment Program 
(UNEP).14 The conference also reaffi rmed the 
fundamental principle that one state should 
not cause environmental damage to another. 
Principle 21 of the Stockholm Declaration pro-
vides that:

States have, in accordance with the 
Charter of the United Nations and the principle 
of international law, the sovereign right to ex-
ploit their own resources pursuant to their own 
environmental policies, and the responsibility 
to ensure that activities within their jurisdiction 
or control do not cause damage to the environ-

ment of other States or of areas beyond the 
limits of national jurisdiction.15

More broadly, the Stockholm Conference 
signaled recognition that international envi-
ronmental problems constitute a distinct area 
of concern and that international environmen-
tal law is a distinct branch of international law. 
Thereafter, international environmental law 
making greatly accelerated as states entered 
into several hundred environmental treaties be-
tween the Stockholm Conference and the 1992 
United Nations Conference on Environment 
and Development (the Earth Summit), which 
itself produced a number of important interna-
tional instruments.

Thus contemporary international environ-
mental law consists of a dense regime of trea-
ties, custom and soft law covering a variety of 
different topics. These legal norms address a 
diverse range of environmental media and is-
sues, including the atmosphere, oceans and 
seas, freshwater resources, wildlife and bio-
diversity, habitat protection, hazardous activi-
ties and wastes, industrial waste, and the Polar 
Regions. In many of these areas, policy makers 
attempt to balance the protection of a human 
health and environmental resources with other 
policy goals, such as economic development. 
One concept that attempts to bridge these po-
tentially confl icting goals is that of “sustainable 
development”, understood as a development 
that meets the needs of present generations 
without compromising the ability of future gen-
erations to meet their own needs. While many 
treaties acknowledge the goal of sustainable 
development, this concept remains politically 
controversial, as many developing states insist 
that sustained economic growth must precede 
efforts to protect the environment.

A few principles of customary law con-
cerning environmental relations among states 
emerged following the Stockholm Conference. 
Some of them were formulated fi rst within the 
OECD, and then adopted by the United Nations 
Environment Program as part of the “Principles 
of conduct in the fi eld of the environment for 
the guidance of States in the conservation and 
harmonious utilization of natural resources 
shared by two or more states”. Approved by 
UNEP’s Governing Council on May 19, 1978, 
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the Principles on Shared Resources reiterate 
the Stockholm Principle 21 in recognizing the 
sovereign right of states to exploit their own re-
sources coupled with an obligation to ensure 
that the activities undertaken within the limits 
of their jurisdiction or under their control do not 
damage the environment in other states. The 
UNEP Principles also express the obligation 
of states to notify the latter of plans which can 
be expected to affect signifi cantly their environ-
ment, to enter into consultations with them, and 
to inform and cooperate in case of unforeseen 
situations which could cause harmful effects to 
the environment. The measures also guarantee 
equality of access for nonresidents to adminis-
trative and legal procedures in the state origi-
nating the harmful conduct, and nondiscrimina-
tion in the application of national legislation to 
polluters, whatever the place of the harmful ef-
fects. Nowadays UNEP principles are deemed 
as rules of customary international law.16

After Stockholm the UN convened a world 
conference on environment and development in 
Brazil in 1992.17 UNCED met in Rio de Janeiro 
from 3 to 14 June 1992. One hundred seventy-
two states (all but six members of the United 
Nations) were represented by close to 10,000 
participants, including 116 heads of state and 
government; UNCED lasted for 10 days and 
resulted in fi ve texts emerged from the meet-
ing. Two conventions, drafted and adopted 
before the Conference, were opened for sig-
nature at Rio.18 Two texts adopted at UNCED 
have a general scope: the Declaration on 
Environment and Development and an Action 
Program called Agenda 21. The Declaration, a 
short statement of twenty-seven principles, has 
a composite character that can be explained by 
its drafting history. It reaffi rms the Stockholm 
Declaration of 1972 on which it seeks to build, 
but its approach and philosophy are very differ-
ent. The central concept is sustainable devel-
opment, which integrates development and en-
vironmental protection. Principle 4 is important 
in this regard: it affi rms that in order to achieve 
sustainable development, environmental pro-
tection shall constitute an integral part of the 
development process and cannot be consid-
ered in isolation from it.19 The second general 
document adopted by the Rio Conference is 

Agenda 21, a Program of Action consisting 
of forty chapters with 115 specifi c topics con-
tained in 800 pages. There are four main parts: 
(1) socio-economic dimensions (e.g. habitats, 
health, demography, consumption and produc-
tion patterns); (2) conservation and resource 
management (e.g. atmosphere, forest, water, 
waste, chemical products); (3) strengthening 
the role of non-governmental organizations 
and other social groups such as trade unions, 
women, youth; (4) measures of implementation 
(e.g. fi nancing, institutions).20

Although at fi rst some contested the im-
portance of the Rio Conference legal texts, the 
two Conventions and the Declaration represent 
milestones in international environmental law. 
Several principles of the Declaration, such as 
public participation, the prior assessment of en-
vironmental impacts, precaution, notifi cation of 
emergencies, and prior information and consul-
tation on projects potentially affecting the envi-
ronment of other states, have been included in 
numerous binding and non-binding internation-
al instruments since Rio and constitute emerg-
ing customary law rules.21

Contemporary international environmental 
law is also marked by innovative developments 
in the scope, nature and processes of law mak-
ing. For example, contemporary treaties tend 
to focus on the conservation of entire ecosys-
tems rather than the preservation of enumer-
ated species, and on the preservation of global 
commons areas that are outside the jurisdiction 
of any particular state, such as the atmosphere, 
rather than trans-boundary resources. They 
also increasingly include provisions restraining 
activities within national borders. Modern trea-
ties also focus on preventive or precautionary 
approaches to protect the global environment 
rather than on liability for trans-boundary harm. 
Finally, contemporary efforts frequently impli-
cate other areas of international regulations, 
such as international trade, intellectual property 
and human rights. The interplay of these issues 
with other international legal issues raises dif-
fi cult questions about the hierarchical relation-
ships among various bodies of international 
law, and about whether and how environmental 
issues can be addressed in an integrated man-
ner with other international legal issues.
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3. CERTAIN ASPECTS OF THE OBLIGATION 
TO PROTECT INTERNATIONAL ENVIRONMENT

3.1. Prevention of Trans-boundary Harm 
to Environment

Existence of the obligation to prevent 
tans-boundary environmental harm is often 
approved by important international arbitral 
award, which was rendered in Trail Smelter 
arbitration. Dispute between the United States 
and Canada arose out of damage caused in 
the state of Washington by sulfur dioxide emis-
sions from a Canadian-owned smelter plant 
located in Trail, British Columbia, seven miles 
from the border. After unsuccessful negotia-
tions, in 1935 the parties agreed to submit the 
matter to an arbitral tribunal and instructed the 
tribunal to apply the law and practice followed 
in dealing with cognate questions in the United 
States of America as well as international Law 
and practice. The tribunal declared that:

Under the principles of international law 
[…] no state has the right to use or permit the 
use of its territory in such a manner as to cause 
injury by fumes in or to the territory of another 
or properties or persons therein, when the case 
is of serious consequence and the injury is es-
tablished by clear and convincing evidence.22

The arbitral tribunal ordered Canada to 
pay compensation for past pollution damage 
and created a complex regime to govern the 
operation of the smelter to minimize damage in 
Washington in the future. While Trail Smelter is 
frequently cited in support of a customary duty 
to prevent trans-boundary pollution, a great 
amount of trans-boundary pollution occurs ev-
ery day.23

Even before Trail Smelter award was 
rendered, numerous cases already had been 
decided, which did not refer explicitly to the 
named obligation, but the language and spirit 
of judgments contemplated indirectly recog-
nition of such obligation. For instance, by the 
end of 19th century, arbitral panel in Bering Sea 
arbitration held that both the US and Great 
Britain were obliged to enact common regime 
for reservation of unique herd of fur seals in the 
Bering Sea by virtue of conclusion of interna-
tional agreement modus vivendi.24 In Missouri 
v. Holland US Circuit Court declared that adop-

tion of Migratory Birds Act by US Congress 
was not unconstitutional since it implemented 
international treaty. Besides, due to specifi c-
ity of the issue, migratory birds, which fl y over 
the world, should not be protected differently 
be subject of different hunting treatments in dif-
ferent states. These birds fl y over Canada and 
other neighboring countries of the US; there-
fore America has an obligation to protect them 
before the entire world community.25

Besides established practice, in 2001 
International Law Commission concluded Draft 
Articles on Prevention of Trans-boundary Harm 
from Hazardous Activities. This document ap-
plies to activities not prohibited by international 
law, which involve a risk of causing signifi cant 
trans-boundary harm through their physical 
consequences.26 These Draft Articles restate 
principles provided under Stockholm and Rio 
Declarations, in particular Draft affi rms that 
The State of origin shall take all appropriate 
measures to prevent signifi cant trans-bound-
ary harm or at any event to minimize the risk 
thereof and any decision in respect of the au-
thorization of an activity shall, in particular, be 
based on an assessment of the possible trans-
boundary harm caused by that activity, includ-
ing any environmental impact assessment. The 
Draft also envisages provisions referring to the 
principles of cautionary measures, risk minimi-
zation, good faith cooperation between states 
and equitable balance of interests.27

States’ obligation to prevent trans-bound-
ary harm is derived from international custom-
ary norms. These norms stem from case law as 
well as from different non-binding documents 
and soft law. Prevention of trans-boundary 
harm constitutes a cornerstone of international 
environmental law, at the same time it is em-
bodied in the concept of sustainable develop-
ment, which makes it the subject of concern for 
whole international community; and protection 
of this obligation establishes collective inter-
est. Since trans-boundary harm might cause 
physical damage to a number of states, obvi-
ously all have legitimate interest in preventing 
such harm and all states are entitled to invoke 
responsibility of a state, which breached this 
obligation, even if an invoking state was not 
harmed. The notion of the obligation clearly in-
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dicates that prevention of trans-boundary harm 
is owed by all states before international com-
munity, thus pursuant to the test provided in 
Barcelona Traction case, this particular aspect 
of international environmental law might consti-
tute obligation erga omnes under international 
law.

3.2. Protection of Atmosphere and 
Ozone Layer

The protection of the atmosphere was a 
relative latecomer to international environment 
regulation but it is now well established. With 
limited exceptions, until 1979 no treaty sought, 
as its primary purpose, to place limits on the 
right of states to allow atmospheric emissions 
causing environmental damage. Since 1979, 
numerous treaties and other international acts 
have addressed the protection of the atmo-
sphere; however none of these treaties had 
universal character and obligation to protect 
atmosphere is still uncertain.28

Atmospheric nuclear testing was one 
of the fi rst environmental issues to be ad-
dressed by the UN General Assembly in the 
1950s. This resulted in the adoption of the 
1963 Treaty Banning Nuclear Weapon Tests 
in the Atmosphere, in Outer Space and Under 
Water (1963 Test Ban Treaty)29, which banned 
nuclear weapons explosions in those places. 
By 1973, the Treaty had more than 110 par-
ties, including all the major states which pos-
sessed nuclear weapons with the exception 
of France. Between 1966 and 1972, France 
conducted atmospheric nuclear tests in the 
South Pacifi c region, and was preparing to 
conduct a further series of tests commencing 
in May 1973. Australia and New Zealand com-
menced proceedings against France before 
the International Court of Justice to stop those 
and other nuclear tests in the Pacifi c. Australia 
asked the ICJ to declare that the carrying out of 
further atmospheric nuclear weapon tests was 
not consistent with applicable rules of interna-
tional law and to order France not to carry out 
any further such tests.30 New Zealand’s claim 
was slightly different: it argued that French 
nuclear tests violated rules and principles of in-
ternational law for similar reasons, but framed 

the application in terms of the violation of ‘the 
rights of all members of the international com-
munity’ to be free from nuclear tests.31 The ICJ 
did not have an opportunity to address the mer-
its of the case. Following the unilateral declara-
tion by France that it would cease to carry out 
atmospheric tests, the ICJ held in December 
1974 that the declaration made it unnecessary 
for the case to proceed, since the claims of 
Australia and New Zealand no longer had any 
object, and the ICJ therefore was not called 
upon to give a decision.32 However, in its order 
the Court still reiterated that a judgment of the 
Court on this subject might still be of value be-
cause, if the judgment upheld the Applicant’s 
contentions, it would reinforce the position of 
the Applicant by affi rming the obligation of the 
Respondent.33

The ozone layer comprises a sheet of 
ozone that is found in the earth. Ninety per cent 
of atmospheric ozone is found in the strato-
sphere. The ozone layer is thought to provide 
a shield against harmful exposure to ultraviolet 
radiation from the sun and control the tempera-
ture structure of the stratosphere. Ozone also 
acts as a greenhouse gas at lower altitude, is 
a respiratory irritant, and can adversely affect 
plant growth. Since the 1960s, there have been 
losses in the ozone layer over the Antarctic dur-
ing the southern hemisphere spring, and more 
recently a hole has appeared in the ozone layer 
above the Arctic. Since then, signifi cant thin-
ning has also been discovered in the northern 
hemisphere and ozone depletion has become 
progressively greater over the course of the 
1990s. Serious levels of UVB radiation have 
been observed over Antarctica, Australia and 
mountainous regions of Europe, and dam-
age to phytoplankton has been discovered in 
Antarctica.34 The depletion of the ozone layer is 
caused by the anthropogenic emission of cer-
tain inert gases. When these gases reach the 
ozone layer, they are exposed to ultraviolet rays 
and break down, releasing free chlorine and 
bromine, which break up the ozone molecules 
and deplete the ozone layer. The protection 
of the ozone layer from these destructive ele-
ments is the subject of a complex legal regime 
comprising the 1985 Vienna Convention for the 
Protection of the Ozone Layer drafted under the 
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auspices of UNEP. It established a framework 
for the adoption of measures “to protect human 
health and the environment against adverse 
effects resulting or likely to result from human 
activities which modify or are likely to modify 
the ozone layer”.35 Two years after adoption of 
Vienna Convention, states were forced to con-
vene on special conference to enact additional 
protocol to the Convention, as British experts 
confi rmed exactly by that time that Ozone layer 
had been depleted in one spot. This confer-
ence adopted a so called Montreal Protocol, 
which set forth specifi c legal obligations, includ-
ing limitations and reductions on the calculated 
levels of consumption and production of certain 
controlled ozone-depleting substances.36

Despite its slow start, the rules of inter-
national law governing the protection of the 
atmosphere and outer space are now among 
the most detailed and complex in international 
environmental law. Numerous regional and 
global developments have taken place which 
establish signifi cant limitations on the right of 
states to allow emissions of gases which cause 
urban and trans-boundary air pollution, deple-
tion of the ozone layer, and increased atmo-
spheric concentrations of greenhouse gases. 
Undertaking these measures refl ects existence 
of specifi c obligations in this sphere.37 The very 
fact that atmosphere and Ozone layer sur-
round the whole earth, dictates that all states 
and generally entire international community 
should have legal interest in protection of at-
mosphere and the layer. In Nuclear Test case, 
New Zealand’s contention was based exactly 
on such “collective right of international com-
munity”, which was adhered indirectly by the 
Court. Consequently, it might be inferred that 
protection of atmosphere and the outer space 
(including Ozone layer) and prevention of its 
pollution constitute obligation erga omnes.

3.3. Preservation of Natural Resources 
in the Deep Seabed

The deep seabed and natural resources 
therein are recognized as common heritage of 
humankind,38 which implies that possibly every 
state, even non-coastal states, may have legal 
interest in actions undertaken within this area. 

The issue how the activities of states should be 
regulated in this area and what type of obliga-
tions are to be applied therein, has been trans-
mitted to the Seabed Disputes Chamber of the 
International Tribunal for the Law of the Sea for 
advisory opinion.

Requesting advisory opinion from the 
Chamber evolved great expectations among 
international community. Some authors even 
appraised this fact as heating up of Hamburg 
Tribunal.39 Three concrete questions under 
general title “Responsibilities and Obligations 
of States Sponsoring Persons and Entities with 
Respect to Activities in the Area” were forward-
ed to the Seabed Disputes Chamber by the 
International Seabed Authority.40

Seabed Disputes Chamber, as it was antici-
pated, discussed the matter in a broad manner, 
and consequently delivered a very important 
opinion. The Chamber widely conferred princi-
ples regulating states’ and persons’ activities in 
the deep seabed and reached historic fi ndings 
from the international environmental standpoint. 
The Chamber unanimously found that states 
are obliged to comply with the principles of due 
diligence, precautionary measures and best 
environmental practices while undertaking ac-
tions in area.41 The Chamber pursued ICJ case 
law as well as International Law Commission’s 
Articles on State Responsibility and held that 
protection of international environment and 
preservation of natural resources in the deep 
seabed constituted obligation erga omnes 
parte, which is subject of concern of whole in-
ternational community, as far as this area of 
land is owned by the humankind as such. This 
fi nding was considered as a very progressive 
approach from the side of Chamber.42

As demonstrated above, it is easier to de-
termine erga omnes character of the obligation 
to preserve natural resources in the deep sea-
bed, since decision of international tribunal em-
powering this obligation with such status, is at 
hand; Such approach is backed by the special 
regime applied in the deep seabed, which en-
dorses this area status of property of the whole 
international community, hence breach of in-
ternational legal obligation in this area makes 
injured party each state – member of the in-
ternational community as a whole and not only 



saerTaSoriso samarTlis Jurnali, #2, 2013                                      JOURNAL OF INTERNATIONAL LAW, N2, 2013

 26

coastal states.

CONCLUSION

As a result of the analysis and consider-
ation provided in the above Article, conclusion 
might be drawn that characteristic points of 
obligation erga omnes are as follows: (i) obli-
gation is owed by a state towards the interna-
tional community as a whole, thus it differs from 
other international legal obligations, arising vis-
à-vis another state and applies inter parte; (ii) 
such obligation establishes collective interest, 
therefore the whole international community 
is a benefi ciary of the rights derived from such 
obligation; (iii) each state member of the inter-
national community is entitled to claim respon-
sibility of a violator state even if the former is 
not directly injured party. 

The issue, whether protection of interna-
tional environment is an obligation erga om-
nes, is rather complex and brings together 
many aspects of this branch. According to 
some scholars and commentators, protection 
of international environment is a concern of the 
whole international community, thus, many of 
the codifi ed norms and customary standards 
in the environmental fi eld may be viewed as 
obligations erga omnes.43 This position is sup-
ported by the wordings of various international 
environmental conventions or cases, for in-
stance, World Heritage Convention maintains, 
inter alia, natural heritage as a world heritage, 
protection of which is vested to the whole in-
ternational community.44 Despite such general 
provisions, protection of international environ-
ment as such, might not constitute obligation 
erga omnes, because it fuses unity of differ-
ent obligations, which are not to be considered 
as altogether; otherwise the entire complex 
of obligations (factions of which might not be 
codifi ed and even not emerged as customary 
norms) will be applied to states. Current sta-
tus of obligation to protect international envi-
ronment may be upgraded as erga omnes in 
future, nevertheless this will occur probably 
when each of its integral component achieves 
the status of obligation erga omnes or/and jus 
cogens norm, yet talks in this regard is still not 

timely. Notably, throughout the development 
of international law, recognition of certain ob-
ligations as erga omnes was always tasked 
to international courts or tribunals, therefore 
presumably Court will have fi nal say in deter-
mining erga omnes character of the obligation 
to protect international environment. Though 
ICJ in numerous occasions had opportunity to 
declare international environment protection 
as obligation erga omnes, (such as: Nuclear 
Weapons case, GabCikovo-Nagymaros Pro-
ject case etc.) it avoided to do so, maybe be-
cause of the emerging status of international 
environment protection of being erga omnes 
obligation. Request made by the UN General 
Assembly (or other UN specialized agency by 
authorization of the GA) to the ICJ for advisory 
opinion in this matter, may be the best possible 
solution to make it clear whether protection of 
international environment or its certain aspects 
constitute obligation erga omnes or not under 
international law.

Whilst determination of erga omnes char-
acter of the obligation to protect international 
environment is a peculiar and complex matter, 
there is a room for consideration of erga omnes 
nature of its certain aspects. This Article illus-
trated three particular branches of international 
environmental law in light of erga omnes char-
acter of obligation to pursue these directions: 
(1) prevention of trans-boundary environmental 
harm is one of the basic principles of interna-
tional environmental law, refl ected in custom-
ary and treaty norms. Analysis of components 
of this obligation makes us believe that preven-
tion of trans-boundary environmental harm is 
an obligation erga omnes, as this obligation 
exists before the international community as a 
whole and not among two or several states; (2) 
international actors attach utmost importance to 
the protection of atmosphere and Ozone layer 
during recent few decades. Subsequently obli-
gation to protect has acquired special weight. 
As far as preservation of atmosphere and outer 
space is a subject of collective interest of in-
ternational community as a whole, it is easily 
assumable that this obligation has erga omnes 
character; (3) obligation to preserve natural re-
sources in the deep seabed is explicitly declared 
as erga omnes by the International Tribunal for 
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the Law of the Sea. This standing is backed by 
the principle of common heritage of humankind 
applied therein through UNCLOS itself.

Finally, protection of international environ-
ment as such, does not constitute obligation 
erga omnes, whereas its’ certain aspects (e.g. 
prevention of trans-boundary environmental 

harm, protection of atmosphere and Ozone 
layer, preservation of natural resources in the 
deep seabed…) might be deemed as obliga-
tions erga omnes. Notably, this list is not ex-
haustive and may be enlarged step by step 
together with development of international en-
vironmental legal norms.
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Sesavali

klimatis cvlilebiT gamowveul mi-

gracias sakmaod didi istoria aqvs, Tu-

mca yvelaze aqtualuri is 1990 wlidan 

gaxda.1 saerTaSoriso samarTali mi-

grantebis mxolod sakmaod viwro wres 

icnobs, romlebsac SesaZlebloba aqvT 

isargeblon garkveuli tipis dacviT; es-

eni arian ltolvilebi, moqalaqeobis ar 

mqone pirebi da migrantebi, romlebic 

SesaZlebelia sargeblobdnen komplemen-

taruli dacvis uflebiT. aRniSnuli imas 

niSnavs, rom zemoT CamoTvlil katego-

riebSi moxvedramde iZulebiT gadaadg-

ilebuli pirebi ver isargebleben dacviT, 

rac TavisTavad zrdis SesaZleblobas, 

rom isini gaxdebian arasaTanado mopyro-

bis msxverplni an datyvevebulni Tu da-

patimrebulni iqnebian sazRvris ukanon-

od gadakveTisas.2 mokled rom iTqvas, 

pirebi romlebic iZulebiT gadaadgil-

debian da ver xvdebian zemoT CamoTvlil 

romelime kategoriaSi, ver sargeblo-

ben dacvis garantiebiT, radgan saerTa-

Soriso samarTalSi ar moiZebneba saval-

debulo Zalis mqone norma, romelic 

SesTavazebs, magaliTad eko-migrantebs, 

(TemaSi gamoyenebuli termini `eko-mi-

granti~ aRniSnavs bunebrivi katastro-

febis Sedegad iZulebiT gadaadgilebul 

pirebs) garkveul dacvas.

gaerTianebuli erebis organizaciam 

(SemdgomSi gaero) , klimatis cvlileba 

Cveni Taobis mTavar prioritetad, yve-

laze did humanitarul da ekonomikur 

gamowvevad gamoacxada, romelTanac ki 

aqamde Sexeba ჰqonia msoflios.3 saerTa-

Soriso sazogadoeba jer ar mdgara ase-

Ti farTomasStabiani problemis winaSe, 

romelic Tanabrad uqmnis safrTxes ax-

landel da momaval Taobebsac. swored 

amis gaTvaliswinebiT, 2002 wlis mdgradi 

ganviTarebis Sesaxeb iohanseburgis de-

klaraciiT, gamoiyo is sami mimarTuleba, 

romelic msoflios prioritetia, kerZod 

garemos dacva, ekonomikis ganviTareba 

da socialuri ganviTareba.4 aRniSnuli 

naTlad metyvelebs imaze, Tu rogori 

seriozulobiT udgeba saerTaSoriso sa-

zogadoeba garemos dacvasa da Seqmnili 

eko-mdgomareobis gamosworebas, romel-

ic pirdapir kavSirSia eko-migraciasTan. 

rac Seexeba uSualod am deklaracias da 

gaero-s sxva samarTlebriv dokument-

ebs, rogoricaa gaeros konvecnia kli-

matis cvlilebis Sesaxeb (United Nations 
Framework Convention on Climate Change 
UNFCCC)5 da kiotos protokoli,6 isini 

mimarTulni arian yvela SesaZlo saSu-

alebiT Seamciron klimatis cvlilebis 

tempebi da gamoasworon Seqmnili mdgo-

mareoba. Tumca, mecnierebi miiCneven, rom 

maSin, rodesac, sakmaod didia raode-

noba gamoyofili momwamvleli airebisa, 

romlebmac gavlena moaxdines klimatze, 

Semsubuqebisa da samomavlo Semcirebis 

cda gancalkevebiT arafris momcemia da 

sanacvlod Sedegebis Tavidan arideba da 

pasuxismgeblobis sakiTxi unda iyos erT-

erTi mTavari mizani.7

bolo periodSi, eko-migraciasTan 

dakavSirebuli sakiTxebi ufrodaufro 

xSirad xvdeba rogorc mediis, ise wamy-

vani politikosebis ganxilvis sagani. ase 

magaliTad, klimatis cvlilebis samTav-

roboTaSoriso panelis8 (IPCC) kvlevis 

giga gigaSvili

eko-migraciis samarTlebrivi regulireba
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mixedviT, bunebrivi garemos degradacia 

da resursebis gamofitva, warmoudgen-

lad negatiur gavlenas axdens klima-

tis cvlilebaze, rac iZleva varaudis 

SesaZleblobas, rom yovelive aRniSnuli 

gamoiwvevs farTomaStabian migracias 

mTel msoflioSi.9

2005 wels gaero-s adamianis ufleba-

Ta dacvis qve komisiam miiRo rezolucia 

`bunebrivi pirobebis gamo qveynebis da 

sxva teritoriebis gauCinarebis samarT-

lebrivi Sedegebis, maT Soris maTi mo-

qalaqeebis samarTlebrivi mdgomareobis 

Sesaxeb,~ romelmac adamianis uflebaTa 

komitets mouwoda daeniSna specialuri 

momxsenebeli, romelic moamzadebda yov-

lismomcvel kvlevas bunebrivi pirobe-

bis gamo qveynebisa da sxva teritoriebis 

gauCinarebis samarTlebrivi Sedegebis, 

maT Soris moqalaqeebis samarTlebri-

vi mdgomareobis, Sesaxeb.10 aRniSnuli 

faqtic magaliTia imisa, Tu ra mniSvnelo-

ba eniWeba eko-migraciis sakiTxssaerTa-

Soriso organizaciebis mxridan.

miuxedavad imisa, rom Znelia eko-mi-

grantTa raodenobis zusti cifrebis 

dadgena, zogierTi wyaro miuTiTebs, rom 

msoflioSi daaxloebiT 25-30 milioni 

eko-ltolvilia. metic, gaero-s ganvi-

Tarebis programis (UNDP) mixedviT, kli-

matis cvlilebis Sedegad, rac gamoiwvevs 

zRvis donis matebas okeanis da zRvis 

sanapiro adgilebSi dasaxlebuli daax-

loebiT 332 milioni adamiani iqneba eko-

ltolvili.11 amis TvalsaCino magaliTia, 

msoflios ori megapolisi – tokio da niu 

iorki, sadac uamravi mosaxleoba cxov-

robs. zRvis donis matebasTan erTad, es 

ori qalaqi sakmaod didi safrTxis qveS 

aRmoCndeba.12

IPCC-s varaudiT 2050 wlisTvis msof-

lioSi iqneba 150 milioni eko-ltolvi-

li.13 gansxvavebuli mosazreba aqvs saer-

TaSoriso organizaciaTa kavSirs Friends 
of the Earth-s, romelic acxadebs, rom 2050 

wlisTvis es ricxvi 200 milions miaRw-

evs.14

imis warmosaCenad, Tu ramxela prob-

lemas warmoadgens migracia, sakmarisia 

ramodenime movlenis gaxseneba, rom-

lebmac Zalzed didi gavlena moaxdines 

rogorc qveynis cxovrebaze, ise mosax-

leobis cxovrebis pirobebze. bangladeSi 

erT-erTia, romelic gasul aTwleulSi 

mniSvnelovnad dazaralda wyaldidobe-

bisa da StormebiT, ramac asobiT aTasi 

adamianis iZulebiT gadaadgileba gamoi-

wvia.15 aseve, 1998 wels qariSxalma miCma, 

hondurasSi, gamoiwvia uamravi adamianis 

migracia;16 imave wels CineTSi mdinare 

ianZis mimdebare teritoriaze wyal-

didobebma gamoiwvia daaxloebiT 14 mil-

ioni adamianis iZulebiT gadaadgileba.17

savalalo situaciaa Seqmnili wyna-

ri okeanis auzSi, sadac aris sakmaod 

bev ri patara kunZuli, romlebmac war-

sulSi ukve ganicades garkveuli cvli-

lebebi,18 miiCneva yvelaze maRali riskis 

Semcvelad, bunebrivi pirobebis cvlile-

bis zegavleniT. kerZod arsebobs varau-

di, rom mimdinare saukunis 50-iani wlebi-

sTvis regionSi 665 000 dan 1 750 000-mde 

eko-migranti iqneba.19 aRniSnuli riskis 

qveS dganan marSalis kunZulebi, kiri-

bati da papua axali gvinea.20 amasTanave, 

im SemTxvevaSi Tu tuvalus da kiribatis 

sufTa wylis rezervs Seereva zRvis wya-

li, es ori kunZuli mTlianad gamousade-

gari gaxdeba sicocxlisaTvis.21 saboloo 

jamSi, SeiZleba iTqvas, rom migraciis 

problema yvelaze metad gavrcelebulia 

afrikaSi, aziaSi, laTinur amerikasa da 

okeaneTis patara kunZulebze.22

TiTqmis yvela kvlevis Sedegad dgi-

n deba, rom iZulebiT gadaadgileba s 

SeiZleba hqondes rogorc Sida, ise sa-

e rTaSoriso buneba; Tumca umetes 

SemTxvevebSi gvxvdeba Sida migracia da 

mxolod ramodenime SemTxvevaa, rodesac 

saqme gvaqvs saerTaSorisosTan.23 moce-

muli mdgomareoba arTulebs sakiTxis 

saerTaSoriso doneze daregulirebis 

SesaZleblobas, ganekuTvneba ra qveynis 

saSinao sakiTxebs, romlebSi Caurevloba 

garantirebulia saerTaSoriso samarT-

lis zogadi principebiTa da gamyarebu-

lia gaerTinebuli erebis organizaciis 

wesdebiTac.

im cifrebis gaTvaliswinebiT, ro me-

lic zemoT iyo moyvanili Zalzed Zneli 
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g. gigaSvili, eko-migraciis samarTlebrivi regulireba

dasajerebelia, rom dRemde ar arsebobs 

saerTaSoriso eko-migraciis mareguli-

rebeli samarTlebrivi CarCo. erTader-

Ti dokumenti, romelic gaero-m miiRo 

saxelmZRvanelo principebia iZulebiT 

gadaadgilebis Sesaxeb (SemdgomSi saxe-

lmZRvanelo principebi), romelic Tavis 

mxriv ar aris savaldebulo iuridiuli 

Zalis mqone. miuxedavad amisa winamde-

bare statiaSi ganxiluli iqneba, mainc 

xdeba Tu ara eko-migraciis samarTle-

brivi regulireba saerTaSoriso doneze 

da Tu ki maSin ra meqanizmebiT. garda 

amisa, SevexebiT iseT mTavar problemas, 

rogoric eko-migraciis dafinansebis 

sakiTxia. ganvixilavT gaeros saxelmZ-

Rvanelo principebs da imas arisTu ara 

es principebi CveulebiTi samarTlis 

nawili. dasasruls, SemoTavazebuli iq-

neba Semdgomi savaraudo nabijebi, rom-

lebic xels Seuwyoben eko-migrantebis 

samarTlebrivi mdgomareobis dareguli-

rebas.

1. eko-migracia saerTaSoriso 
samarTalSi

rogorc aRvniSneT, saerTaSoriso 

do neze eko-migraciis samarTlebrivi 

re gulireba ar gvxvdeba, amitom Zalzed 

Zne lia eko-migrantis samarTlebrivi gan-

sazRvrac, Tumca yvelaze upriani iqneba 

gaero-s ganmartebis moyvana, romel-

mac aRniSna, rom bunebrivma faqtorebma 

SesaZloa gamoiwvion iZulebiT gadaadg-

ileba da Sesabamisad saerTaSoriso sa-

zogadoebas SesTavaza termini `bune-

brivi pirobebis gamo iZulebiT gadaadg-

ilebuli pirebi~ “environmentally displaced 
persons” (EDPs), romelSic moiazrebian 

pirebi, romelTa sicocxle, keTildReo-

ba da myofadoba bunebrivi pirobebis, 

ekologiuri mdgomareobis an klimatis 

cvlilebis gamo dadga seriozuli ris-

kis qveS, ramac Sedegad gamoiwvia maTi 

iZuleba gadaadgilebuliyvnen maTi mud-

mivi sacxovrebeli adgilidan.24 aRniS-

nuli ganmarteba ufro humanitaruli 

xasiaTisaa, vidre samarTlebrivi, amitom 

SevecdebiT moviyvanoT is mravali gan-

marteba, romelic SemoTavazebul iqna 

sxvadasxva organizaciebisa Tu mecniere-

bis mier.

erT-erTi maTgania gaero-s adamianis 

uflebaTa umaRlesi komisris gancxadeba 

imasTan dakavSirebiT, rom saWiroa kate-

goriuli gamijvna ltolvilisa da `bune-

brivi pirobebis gamo iZulebiT gadaadg-

ilebul~ pirs Soris:

saerTaSoriso samarTlis mixedviT, 

ltolvili aris is, vinc gadaadgildeba 

Tavisi qveynidan eTnikuri, religiuri, 

politikuri an socialuri jgufis kuT-

vnilebis gamo devnis SiSiT da ver sarge-

blobs sakuTari qveynis xelisuflebisgan 

dacviT. sakuTari saxelmwifos mxridan 

dacvis garantiebis ver miReba, mTavari 

elementia ltolvilis statusTan mimar-

TebaSi. ...

terminis `eko-migranti~ gamoyeneba 

yve la im piris mimarT, romelic iZule-

buli gaxda bunebrivi pirobebis an kli-

matis cvlilebis gamo daetovebina sacx-

ovrebelibundovans gaxdis gansxvave-

bas, romelic saWiroa imisTvis, rom pirs 

mieniWos ltolvilis statusi. aRniSnuli 

ufro metad gaafermkrTalebs erovnuli 

xelisuflebis umTavres valdebulebs sa-

kuTari moqalaqeebis dacvaze, aseve saer-

TaSoriso sazogadoebis valdebulebas 

daicvas is, vinc darCenilia dacvis gareSe. 

Sesabamisad gaero-s adamianis uflebaTa 

umaRles komisars miaCnia, rom terminis 

`eko-ltolvili~ gamoyeneba arasworia.25

rogorc gancxadebidan Cans, igi sa-

kamaod kritikulad udgeba termin lto-

lvilis gamoyenebas eko-migrantebTan mi-

marTebaSi, raSic WeSmariteba namdvilad 

aris.

miuxedavad amisa, eko-migrantebs xSi-

rad moixsenieben eko-ltolvilebad, mi-

zniT ufro meti aqcenti gakeTdes maT da-

cvaze da isargeblon igive garantiebiT, 

rogoric gaaCniaT ltolvilebs. Tavis 

mxriv termin eko-ltolvilis qveS, moi-

azreba iZulebiT gadaadgileba, romel-

ic gamowveulia erTis mxriv klimatis 

neli cvlilebiT: zRvis donis matebiT, 

romelic gamowveulia globaluri daT-
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bobiT; miwis degradaciiT (noyierebis 

gauareseba), desertifikaciiT; tyis ma-

sivis ganadgurebiT; wyalSemcveli fenis 

ganadgurebiT; gamosadegari wylis sim-

ciris zrdiT da sakvebi produqtis dab-

ali xarisxiT, aseve bunebrivi katastro-

febiT: ciklonebi, wyaldidobebi, cu-

namebi, qariSxlebi, taifunebi da tyis 

stepebis xanZrebi.26

termins `ekologiuri ltolvile-

bi~ sakmaod didi istoria aqvs. lester 

brauni gaxldaT pirveli, romelmac 

Semoitana aRniSnuli termini 1970 wels.27 

amis Semdeg, esam el-inavma, gaero-s gare-

mos programis (UNEP) warmomadgenelma, 

Semdegnairad ganmarta `ekologiuri mi-

grantebi~ 

`xalxi, romlebic iZulebulni iyvnen 

daetovebinaT maTi tradiciuli samyo-

feli, droebiT an mudmivad, rac aSkarad 

gamowveuli iyo bunebis ganadgurebiT 

(bunebrivad/an xelovnurad) da aRniSnuli 

safrTxis qveS ayenebda maT arsebobas an 

seriozuli gavlena iqonia maT cxovrebis 

xarisxze/doneze.28

el-inavi Tavis mxriv gamoyofda 

bunebrivi ltolvilebis sam kategori-

as: adamianebi, romlebic droebiT arian 

gadaadgilebulni da dabrundebian maS-

inve, rodesac aRmoifxvreba maTi gad-

aadgilebis mizezi; adamianebi, romlebic 

gadaadgilebulni arian mudmivad da sax-

ldebian sxva nebismier adgilze; da ada-

mianebi, romlebic droebiT an mudmivad 

gadaadgildebian, vinaidan adgili sa-

dac isini saxloben, bunebrivi pirobebis 

gauaresebis da bunebis degradaciis gamo, 

sabolood dasaxlebisTvis gamousade-

gari gaxdeba .29 

msoflio kvlevis institutis (World 
Watch Institute) warmomadgenelma jodi ia-

kobsenma ganacxada, rom 1984 wels ter-

mini `bunebrivi ltolvili~ gamoyenebul 

iqna haitis mosaxleobasTan mimarTeba-

Si30. misi azriT, miwis degradaciis mas-

Stabi qveyanaSi imdenad farTo da mZime 

iyo, rom xalxs aRar hqonda arCevani da 

iZulebulni iyvnen gadaagilebuliyvnen 

floridaSi (romelic Tavis mxriv saxi-

faTo iyo) da amiT iqcnen msoflioSi 

pirvel `bunebriv ltolvilebad~.31 isic 

ltolvilTa sam kategorias gamoyofda: 

`isini vinc droebiT gadaadgildebian 

iseTi lokaluri katastrofebis dros 

rogoricaa, miwisZvra an zvavi; isini vinc 

gadaadgildebian, radgan bunebis degra-

dacia aris Seuqcevadi da ar iwvevs eWvs, 

rac seriozuli riskis qveS ayenebs maT 

janmrTelobas; da isini vinc gadasaxld-

nen bunebis desertifikaciis gamo, an ise-

Ti mizezis gamo, rac mudmivad SeuZlebels 

gaxdida maT iq saxlobas~. 32

mocemul ganmartebebTan mimarTeba-

Si relevanturi iqneba UNDP-is yofili 

maRalCinosnis devid barkeris ganmarte-

bis moyvana, romelic Tavis mxriv `eko-mi-

grants ganmartavda Semdegnairad:

`adamiani, romelic iZulebulia 

gadaadgildes erToblivad bunebrivi 

katastrofebisa da politikuri garemoe-

bebis gamo da mas ar SeuZlia an ar surs, 

isargeblos Tavisi saxelmwifos dacvis 

garantiebiT~. 33 

1.1. eko-migranti Tu eko-ltolvili ?

rogorc zemoT aRvniSne, termini 

eko-ltolvili xSirad gvxvdeba mec-

nierebis naSromebSi, rodesac isini cdi-

loben daamtkicon, rom eko-migrantebi 

SesaZloa moeqcnen ltolvilis ganmarte-

bis qveS.

zemoT moyvanili ganmartebebis sa-

pirispirod, romlebsac TavisTavad ar 

gaaCnia savaldebulo iuridiuli Za-

la, saerTaSoriso samarTalSi gvaqvs 

l to  lvilis ganmarteba, romelic moce-

mu lia gaero-s 1951 wlis konvenciaSi 

ltolvilTa statusis Se saxeb:

`nebismieri adamiani, romelic gan-

icdis dasabuTebul eWvs, rom aris devni-

li rasis, religiis, nacionalobis, rome-

lime socialuri an politikuri jgufis 

kuTvnilebis gamo, aris misi moqalaqeobis 

qveynis gareT da ar SeuZlia an ar surs mi-

iRos misi qveynis dacva, an adamiani romel-

sac ar aqvs moqalaqeoba da aris misi mud-



 33

g. gigaSvili, eko-migraciis samarTlebrivi regulireba

mivi sacxovrebeli qveynis gareT zemoT 

moyvanil mizezTa gamo ar SeuZlia an ar 

surs, rom dabrundes aris ltolvili~ .34

konvenciis mocemuli ganmartebis 

ganxilva eko-ltolvilebis WrilSi gvaC-

venebs, rom bunebrivi katastrofebis 

Sedegad gadaadgilebuli pirebi ar ganic-

dian `dasabuTebul devnis SiSs~, romel-

ic erT-erTi maxasiaTebelia konvenciis 
ganmartebis.35 garda amisa, verc klimatis 

cvlileba da verc bunebrivi katastro-

febi ver iqneba devnis safuZveli im xuTi 

gareomebis gamo romelic CamoTvlilia 

konvecniaSi (rasis, religiis, nacionalo-

bis, romelime socialuri an politikuri 

jgufis kuTvnileba). eko-ltolvilebT-

an mimarTebaSi vxvdebiT kidev erT did 

problemas, kerZod, eko-gadaadgileba 

(migracia) umetes SemTxvevaSi ar kveTs 

qveynis sazRvars da xdeba qveynis saz-

Rvrebs SigniT, xolo Tavis mxriv konven-

cia uTiTebs, rom pirma aucileblad unda 

gadakveTos sazRvari.

rogorc mecnierTa erTi nawili mi-

iCnevs, erTaderTi SemTxveva, rodesac 

bunebrivi pirobebis gamo iZulebiT gad-

aadgilebuli piri SegviZlia miviCnioT 

ltolvilad, aris rodesac saxelmwifo 

bunebriv pirobebs iyenebs politikuri 

represiebisaTvis. aRniSnuli gamomdin-

areobs iqidan, rom devnis mTavari maxa-

siaTebelia qveynis uunaroba piris dacva 

devnisgan. aRniSnuli xdeba maSin, rode-

sac qveyanas an ar SeuZlia an ar surs da-

icvas misi moqalaqeebi moZaladeebisgan 

da pirebisgan, romlebic devnian maT 

(magaliTad arasaxelmwifoebrivi da-

jgufebebi), an rodesac qveyana Tavad aris 

devnis ganmaxorcielebeli.36 rogorc re-

naum aRniSna: `manam, sanam buneba ar iqneba 

gamoyenebuli, rogorc devnis meqanizmi, 

anu buneba mogvevlineba mdevris rol-

Si, manamde bunebrivi katastrofebis 

Sedegad iZulebiT gadaadgilebuli ver 

iqneba ltolvili.37 miuxedavad aseTi mZa-

fri mosazrebebisa, viliam vodma aRniSna, 

rom arsebobs qve kategoria ltolvilTa, 

romlebic SegviZlia miviCnioT namd-

vil eko-ltolvilebad. misi azriT, es 

is SemTxvevaa, rodesac adamianebi arian 

gamoxatuli da mizanmimarTuli ekolo-

giuri degradaciis politikis msxverpl-

ni, romelsac axorcielebs saxelmwifo, 

an arasaxelmwifoebrivi warmonaqmnebi.38~

Zalzed saintereso Sexeduleba gaaC-

nia terminTan dakavSirebiT ltolvilTa 

kvlevis centris (Refugee Studies Center) 
warmomadgenels stefan kasels, romel-

ic miiCnevs, rom aRniSnuli termini aris 

damabneveli, mcdari:

`samarTlebrivi literaturis ana-

lizis Sedegad Camoyalibda gonivruli 

daskvna, rom termini `eko-ltolvili~ 

aris mcdari da naklebad dagvexmareba im 

kompeqsuri procesis aRqmaSi, romelic 

saWiroa Seqmnili mdgomareobis gamosas-

woreblad. aRniSnuli ar niSnavs, rom bune-

brivi faqtorebi ar aris mniSvnelovani 

Seqmnil situaciaSi. piriqiT is aris nawili 

im kompleqsuri elementebisa rogori-

caa: ekonomikuri, socialuri da politi-

kuri faqtorebi. swored es faqtorebia is 

ZiriTadi, romelzec saWiroa ufro meti 

kvleva da analizi iZulebiT gadaadgileb-

is problemis mogvarebis procesSi.~39

rogorc aRvniSneT, bunebrivi kata-

s trofebiT da klimatis cvlilebiT ga-

mowveuli iZulebiT gadaadgilebul 

pirebTan mimarTebaSi, ufro upri ani 

iqneba terminis `eko-migrantis~ gamoye-

neba. msgavs ideas aviTarebs greim hugo, 

romelic ambobs, rom bunebrivi katas-

trofebiT da klimatis cvlilebiT gamo-

wveuli migracia warmoadgens movle-

nas, romelic eko-migraciad unda iqnes 

Sefasebuli, rogorc politikurad, ise 

samarTlebrivad.40

1.1.1. ltolvilis ganmarteba 

regionaluri instrumentebis 

mixedviT: afrikis kavSiri 

da kartagenas deklaracia

afrikis kavSiris konvencia ltol-

vilTa Sesaxeb afarTovebs ltolvilis 

statusis ganmartebas da Semoaqvs `sa-

jaro wesrigis seriozuli darRvevis~ 

kriteriumi, rac mecnierebis mxridan 
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ganixileba winapirobad, rom eko-migran-

tebi, romelTa iZlulebiT gadaadgile-

ba gamowveulia ucabedi katastrofe-

biT, miviCnioT ltolvilebad. amasTan 

dakavSirebiT edvardsi miuTiTebs, rom 

TeoriaSi aRniSnuli midgoma dasaSvebia, 

Tumca praqtikaSi xalxi, romelic iZu-

lebiT gadaadgildeba, ltolvilis sta-

tuss mxolod mezobel qveynebSi iRebs. is 

qveynebi, romlebic aseT pirebs aZleven 

ltolvilis statuss, TavisTavad iSvia-

Tad acxadeben, rom swored afrikis kav-

Siris konvencias daeyrdnen.41 edvardis 

azriT, mezobel qveynebSi ltolvilis 

statusis miniWeba metwilad ganpirobe-

bulia CveulebiTi samarTlis normebiT 

da aseve Sida samarTliT, romelsac Tan 

axlavs qveynebis keTili neba. ra Tqma 

unda, statusis miniWebis dros isini ar 

uTiTeben xelSekrulebis samarTlebriv 

valdebulebas.42

1.1.2. evrokavSiri

evrokavSiri ar ganekuTvneba saer-

TaSoriso organizaciebis tipiur ojaxs 

da igi xasiaTdeba Tavisi gansakuTre-

buli subieqturobiT, rac gamoixateba 

imaSi, rom aqtiurad aregulirebs mas-

Si Semavali qveynebis samarTlebriv da 

rig SemTxvevaSi politikur movlenebs. 

swored erT-erTi aseTi mcdeloba iyo 

evrokavSiris droebiTi dacvis Sesaxeb 

direqtivis miReba, rogorc gamonakli-

si meqanizmisa.43 aRniSnuli direqtiva, 

ZiriTadad exmaureba Sida konfliqtebis 

da adamianis uflebebis masobrivi darR-

vevis Sedegad dazaralebul pirTa mdgo-

mareobas da gadaadgilebas.44 mosamzade-

beli samuSaoebidan naTeli xdeba, rom 

fineTis gavlena Zalian didi iyo imaSi, 

rom direqtivis farglebi gavrcelebu-

liyo pirebze, romlebic iZulebiT gad-

aadgildebian bunebrivi katastrofebis 

Sedegad, Tumca aRniSnuli SeTavazeba ar 

iqna mxardaWerili sxva saxelmwifoebis 

mxridan, rac ZiriTadad gamomdinareob-

da damatebiTi valdebulebebis auReb-

lobis survilidan. metic, belgia da es-

paneTi aRniSnulTan dakavSirebiT miuTi-

Tebdnen, rom bunebrivi katastrofebis 

Sedegad gadaadgilebul pirTa Sesaxeb ar 

saubrobs arc erTi saerTaSoriso doku-

menti, romelic exeba ltolvilebs.45

1.2. ltolvilis ganmarteba sasamarT-

los mier

sxvadasxva uzenaesma sasmarTloebma 

mTels msoflioSo ganmartes, rom gae-

ro-s ltolvilTa konvencia ar faravs 

pirebs, romlebic arian ukeTesi sac-

xovrebeli pirobebis maZiebelni, aseve 

pirebs, romlebic bunebrivi katastro-

febis msxverplebs warmoadgenen, maSinac 

ki rodesac sakuTari saxelmwifo uZlu-

ria daxmarebis aRmosaCenad.46 avstraliis 

uzenaesma sasamarTlom ganacxada, rom 

`devnis~ kriteriumi Semofarglavs kon-

venciis humanitarul areals da ar faravs 

TavSesafris Ziebis yvela SemTxvevas. ar 

aqvs mniSvneloba ramdenad damangreve-

lia epidemia, bunebrivi katastrofa an 

SimSili, piri romelic gaeqca am movle-

nebs ver ganixileba ltolvilad konven-

ciis mixedviT.47 sxvagvarad, pirebi rom-

lebic gaurbian bunebriv katastrofebs 

da ekonomikur mdgomareobas ver moeqce-

vian konvenciis dacvis qveS.48

TiTqmis identuri pozicia hqonda 

lordTa palatas, romelmac aRniSna, 

rom konvencia ar awesebs dacvas yvela 

SemTxvevaSi:

ganmcxadebels SesaZloa hqondes dasa-

buTebuli SiSi, rom mis sicocxles daemu-

qreba safrTxe SimSilis, samoqalaqo omis 

an Zaladobis da arasaTanado mopyrobis 

gamo; Tumca aRniSnuli riski da SiSi ar ani-

Webs mas ltolvilis statuss. konvencias 

gaaCnia ufro viwro moqmedebis sfero, ro-

melic mocemulia uSualod konvecniaSi.49

miuxedavad zemoT ganxiluli sasa-

marTlo praqtikisa, avstraliaSi da axal 

zelandiaSi iyo ramdenime SemTxveva, 

rodesac kiribatis da tuvalus moqala-

qeebi iTxovdnen ltolvilis statusis 

miniWebas, xolo mizezad swored klima-

tis cvlilebas uTiTebdnen. aseve, iyvnen 

ganmcxadeblebi tongodan da banglade-

Sidan. 57-dan arcerTi gancxadeba ar dak-

mayofilebula.50
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axali zelandiis ltolvilis statu-

sis mimniWebelma organom aRniSnulTan 

dakavSirebiT ganacxada, rom `es ar aris 

is SemTxveva, rodesac piris mdgomareoba 

SesaZloa ganxilul iqnas gancalkevebuli 

riskis Semcveli, vinaidan tuvalus sxva 

moqalaqeebic, romlebic cxovroben tu-

valuSi, ganicdian zustad iseTive risks 

da SiSs, rogorsac aRniSnuli piri.~51

ltolvilTa konvenciis mosamzade-

beli masalidan irkveva, rom ltolvilis 

statusis ganmarteba unda yofiliyo zus-

ti da specialuri. kerZod, saxelmwifoebs 

ar surdaT, rom iuridiulad savalde-

bulo normaSi yofiliyo iseTi terminebi 

da midgomebi, romlebic orazrovani da 

interpretaciis SesaZleblobis momcemi 

iqneboda.52

amasTan erTad Camoyalibda mosazre-

ba, rom gaero-s ltolvilTa konvenciis 

ganmarteba moZveleburia da saWiroa misi 

modifikacia imisTvis, rom ufro metad 

eyrdnobodes adamianis uflebaTa sa-

marTals53 Sesabamisad momZlavrda azri, 

rom ltolvilis statusis ganamrtebaSi 

Sevides bunebrivi katastrofebis da kli-

matis cvlilebis Sedegad iZulebiT gad-

aadgileba, rac TavisTavad gacilebiT 

meti dacviT uzrunvelyofs am mizeziT 

iZulebiT gadaadgilebul pirebs. termin 

eko-ltolvilis momxreebi miiCneven, rom 

ltolvilis statusi unda gavrceldes 

Semdegi sami garemoebiT gamowveul 

iZulebiT gadaadgilebaze: zRvis donis 

mateba, eqstremaluri meteorologiuri 

movlenebi, gvalva da wylis resursis 

kleba. 

aRniSnul TavSi ganxiluli masalebi-

dan irkveva, rom eko-ltolvils, rogorc 

samarTlebrivi Zalis mqone termins, ar 

gaaCnia perspeqtiva da ufro realuria 

termini eko-migrantis gamoyeneba. 

2. samarTlebrivi CarCo

zemoT ganxiluli terminebis gar-

da albaT upriani iqneba, ganvixiloT is 

zogadi samarTlebrivi CarCo, romelic 

garkveuli doziT mainc aregulirebs 

eko-migracias.

rogorc zemoT ukve aRvniSneT, 1992 

wels gaero-s adamianis uflebaTa komi-

siam gadawyvita daeniSna generaluri 

mdivnis specialuri warmomadgeneli, 

romelic Seiswavlida iZulebiT gadaadg-

ilebis procesTan dakavSirebul Seqmnil 

globalur kriziss. im droindelma gener-

alurma mdivanma butros galim, francis 

dengs daavala eTava aRniSnuli saqme. spe-

cialurma warmomadgenelma saqmis dasaw-

yisSive aRniSna, rom saerTaSoriso samar-

TalSi ar arsebobda iseTi samarTlebri-

vi dokumenti iZulebiT gadaadgilebul 

pirebTan dakavSirebiT, rogoric iyo 

magaliTad gaero-s 1951 wlis konvencia 

ltolvilTaTvis. dengs daevala, rom sa-

marTlis eqspertebTan erTad Seeswavla 

icavda Tu ara aseT pirebs saerTaSoriso 

samarTali da Tu ki ra moculobiT. kvle-

vis Sedegad, eqspertebma ganacxades, rom 

iZulebiT gadaadgilebuli pirebi sarge-

bloben garkveuli uflebebiT saerTa-

Soriso samarTlis mixedviT, Tumca iqve 

aRniSnes, rom am sakiTxTan mimarTebaSi 

arsebobs sakmaod didi vakuumi.54

iZulebiT gadaadgilebul pirTa da-

cvis konteqstSi erT-erT samarTlebriv 

CarCod SegviZlia miviCnioT gaero-s 1990 

wlis konvencia migranti muSebisa da maTi 

ojaxis wevrebis uflebebis Sesaxeb, rom-

lis ratifikacia moaxdina 45 qveyanam.55 

Tumca, aRniSnuli konvencia ZiriTadad 

vrceldeba im migrantebze, romlebic 

qveyanaSi imyofebian legalurad da 

ar gvTavazobs dacvas e.w. `aralegali 

migrantebisTvis~.56 CvenTvis ki, rogorc 

praqtika gviCvenebs, mTavar problemas 

warmoadgens migrantTa dacva sanam isi-

ni aralegalurad imyofebian qveyanaSi, 

vinaidan Tu qveyanam darTo maT qveyanaSi 

legalurad Sesvlis SesaZlebloba, naTe-

lia, rom garkveuli dacvis garantiebi 

avtomaturad gavrceldeba.

Semdeg samarTlebriv CarCod Segvi-

Z lia ganvixiloT moqalaqeobis armqone 

pirTa Sesaxeb gaeros 1954 wlis konvencia. 

is SesaZloa migrantebze gavrceldes im 

SemTxvevaSi, rodesac saqme gveqneba pat-

ara kunZulovani qveynebis gaqrobasTan, 

CaZirvasTan.57 bolo xanebSi sakmaod aqti-
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urad mimdinareobs ganxilva, Tu romeli 

samarTliT daregulirdeba SemTxveva, 

rodesac gaqreba romelime saxelmwifo 

da ra samarTlebriv Sedegebs gamoiwvevs 

es misi moqalaqeebisTvis. Sesabamisad, ma-

nam, sanam qveyana CaiZireba da gaqreba misi 

moqalaqeebi ver daeyrdnobian aRniSnul 

konvencias da ver isargebleben misi 

dacvis garantiebiT, miuxedavad imisa, 

rom kunZulis CaZirva an gaqroba ar aris 

ucabedi movlena da igi drois garkveul 

periodSi mimdinareobs .

Tu pirs iZulebiT gadaadgileba 

saerTaSoriso sazRvris gadakveTiT uw-

evs, miuxedavad mizezisa, saWiroa saer-

TaSoriso samarTalma daareguliros 

aRniSnuli gadaadgileba.58 Tumca, imisT-

vis, rom amoqmeddes Sesabamisi saerTa-

Soriso samarTlebrivi dacvis meqanizmi 

Zalzed didi mniSvneloba aqvs mizezs, Tu 

ratom gaxda piri iZulebuli daetove-

bina Tavisi sacxovrebeli. swored aqedan 

gamomdinare ambobs saerTaSoriso samar-

Tali, rom Tu iZulebiT gadaadgilebis 

mTavari mizezi bunebrivi katastrofebia, 

saxelmwifo, romelSic moxda movlenebi, 

rCeba umTavres pasuxismgeblad Seqmnil 

mdgomareobaze.59

samarTlebrivad, is vinc saerTaSor-

iso sazRvars kveTs aris ltolvili, ma-

Sin rodesac isini vinc gadaadgildebian 

qveynis SigniT ganixilebian `Sida migran-

tebad.~ tradiciulad, saerTaSoriso sa-

marTali ar aregulirebs qveynis SigniT 

mimdinare procesebs, rac gamomdinare-

obs qveynis Sida saqmeebSi Caurevlobis 

principidan. aRniSnuli midgoma droTa 

ganmavlobaSi Seicvala da saerTaSoriso 

samarTalma daiwyo `Sida migraciis~ reg-

ulireba, rac metwilad ganpirobebulia 

adamianis uflebaTa saerTaSoriso sa-

marTlis moqmedebiT. amas, emateba is ga-

remoeba, rom saerTaSoriso sazogadoe-

bam, rogorc erTianma meqanizmma, daiwyo 

iseTi problemebis globalur doneze 

daregulireba, rogorebicaa mdgradi 

ganviTareba da garemos dacva. aRniSnuli 

problemebis regulireba saerTaSoriso 

samarTals garkveulwilad aZlevs saSu-

alebas Caerios qveynis Sida saqmeebSi.

mTavari samarTlebrivi problema 

ro melic am periodSi eko-migraciasTan 

dakavSirebiT dgas warmoadgens piris 

uflebas, samudamod dasaxldes im qveya-

naSi, sadac igi iZulebiT gadaadgilda 

bunebrivi katastrofis Sedegad. aRniSnu-

li ufleba saerTaSoriso samarTalSi ar 

arsebobs da gaaCnia ori ganmapirobebeli 

mizezi. pirveli gaxlavT is, rom qveynebis 

saimigracio politika umetes qveynebSi 

ar iTvaliswinebs msgavs uflebas,60 Tumca 

zogierTi qveynis kanonmdebloba iTval-

iswinebs aseTi pirebis droebiT darCenis 
uflebas.61 meore mizezi ki aris saerTa-

Soriso, vinaidan saerTaSoriso samar-

Tali ar icnobs bunebrivi pirobebis gamo 

iZulebiT gadaadgilebulisTvis spe-

cialur dacvas ori mizeziT: pirveli is, 

rom gaero-s ltolvilTa konvenciis moq-

medebis sferoSi ver xvdebian eko-migran-

tebi da meore – maTze ar vrceldeba e.w. 

`ar dabrunebis~ principi, romelic moq-

medebs ltolvilTa samarTalSi.62Tumca 

misi gavrceleba mainc SesaZlebelia ada-

mianis uflebebiT da apelirebiT, rom ar 

`dabrunebis principi~ aris saerTaSori-

so CveulebiTi samarTlis nawili.63 jain 

makadami da ben sauli aseve aRniSnaven, 

rom es principi rogorc saxelSekrule-

bo, ise CveulebiTi samarTlis mixedviT 

vrceldeba iseT garemoebebze, rodesac 

dabrunebis SemTxvevaSi arsebobs devnis, 

sicocxlis TviTneburad mospobis, wameb-

is, araadamianuri an damamcirebeli mopy-

robis safrTxe.64

3. saerTaSoriso doneze  eko-

migraciis dafinansebis problema

garda eko-migraciis samarTlebri-

vad daregulirebis sirTuleebisa, pro-

b lemas warmoadgens im Sedegebis aR-

mo  safxvrelad arasakmarisi dafinan-

se ba, romelic gamowveulia bunebrivi 

katastrofebiT.65 kerZod, mTavar prob-

lemas warmoadgens is garemoeba, rom 

saerTaSoriso doneze ar arsebobs spe-

cialuri fondi, romelic momarTuli 

iqneba mxolod eko-migraciis finansuri 

daxmarebisTvis. marTalia, rom ar arse-
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bobs zusti gaangariSeba Tu ra saxsre-

bia saWiro aucilebeli mimarTulebe-

bis dafinansebisTvis, Tumca es mainc ar 

unda gaxdes xelis SemSleli piroba, rom 

mTeli saerTaSoriso sazogadoeba iyos 

momarTuli am mZlavri problemis aR-

mosafxvrelad.

rogorc dasawyisSive iyo aRniSnuli 

yvelaze metad gavrcelebulia Sida migra-

cia da mxolod gamonaklis SemTxvevebSi 

vxvdebiT bunebrivi katastrofebiT 

gamowveul saerTaSoriso migracias. es 

garemoeba miuTiTebs imaze, rom saerTa-

Soriso sazogadoeba unda daexmaros im 

ganviTarebad qveynebs, romlebic erTis 

mxriv bunebrivi katastrofiT da meores 

mxriv farTomaStabiani migraciiT arian 

dazaralebulni.

manam, sanam Seiqmneba saerTaSoriso 

fondi, romelic uSualod migraciasTan 

dakavSirebul procesebs daafinansebs, 

upriani iqneba ganvixiloT is ramod-

enime ZiriTadi wyaro, romelic dRes 

monawileobas iRebs migraciis dafin-

ansebaSi. yvelaze aqtiurad dafinanse-

bis sakiTxSi CarTulia migraciis saer-

TaSoriso organizaciis ganviTarebis 

fondi. Tavad organizacia, Tavis mxriv, 

dafinansebas iRebs sxvadasxva donori 

organizaciebidan, magaliTad aziis gan-

viTarebis bankidan, ris Semdegac dafi-

nansebas anawilebs iseT qveynebze, rom-

lebic yvelaze metad saWiroeben amas da 

amasTan erTad ar aqvT mZlavri ekonomika, 

rac maT saSualebas miscemda Tavad gam-

klavebodnen Seqmnil problemebs. bolo 

kvlevebis Sedegebis mixedviT, aziis gan-

viTarebis fondma ukve daafinansa da kv-

lavac agrZelebs migraciisa da klimatis 

cvlilebis adaptaciis proeqtebis dafi-

nansebas egvipteSi, mavritaniasa da kenia-

Si.66 dafinansebis meore mniSvnelovan wy-

arod SegviZlia miviCnioT katastrofeb-

is daxmarebis programa,67 romelic Tavis 

mxriv finansdeba iseTi organizaciebi-

dan, rogoricaa gaero-s centraluri 

gadaudebeli daxmarebis fondi68 da aziis 

ganviTarebis bankis wynari okeanis auz-

Si momxdari bunebrivi katastrofebis 

daxmarebis fondi.69 dafinansebis mesame 

wyarod SegviZlia ganvixiloT qveynebi-

sTvis `ganviTarebis dafinansebis~ pro-

grama, romelic mimarTulia ara marto 

migraciis dafinansebisken, aramed ex-

mareba ganviTarebad qveynebs ganviTare-

bis procesSi. dafinansebis wyarod gvev-

lineba aseve `klimatis cvlilebis fon-

di~, romelic iseTi migraciis dafinanse-

biskenaa momarTulia, romelic klimatis 

cvlilebiT aris gamowveuli.70 garda ze-

moT CamoTvlili wyaroebisa, romlebic 

garkveulwilad afinanseben poeqtebs 

mTeli msoflios masStabiT, gvxvdebian 

iseTebic, romlebic garkveuli CarCo 

xelSekrulebiT an SeTanxmebiT arian 

Seqmnilni da cdiloben daexmaron ganvi-

Tarebad qveynebs.71 amis naTeli magaliTia 

`adaptaciis fondi,~ romelic Seqmnilia 

kiotos xelSekrlebis wevri saxelmwi-

foebis mier. aRniSnuli fondi afinansebs 

adaptaciis proeqtebs da programebs gan-

viTarebad qveynebSi da oficialuri mo-

nacemebiT 2010 wlidan dRemde dafinanse-

baze daxarjuli aqvs 166.4 milioni ameri-

kuli dolari.72 aqve unda aRiniSnos, rom 

2010 wels kankunSi konferenciis wevri 

saxelmwifoebi SeTanxmdnen, rom daearse-

binaT `mwvane garemos fondi~, romelic 

momarTuli iqneba migraciis da adaptaci-

is programebis dafinansebisken mxolod 

ganviTarebad qveynebSi. garda amisa, 2009 

wels kopenhagenis konferenciaze ganvi-

Tarebuli qveynebis warmomadgenlebma 

gaakeTes SemoTavazeba, rom SeeqmnaT 100 

miliardiani fondi, romelic mxolod mi-

gracias daafinansebda.73 

zemoT moyvanili ganxilvis Sedegad 

garkveuli orazrovneba iqmneba imasTan 

dakavSirebiT rom, Tu amdeni fondi afi-

nansebs migracias maSin raSi aris prob-

lema da ratom miiCneven mecnierebi, rom 

am sferoSic arsebobs problema. mTavari 

sirTule mdgomareobs imaSi, rom ar ar-

sebobs fondi, romelic uSualod eko-

migraciis daafinansebs da amasTanave ar 

iqneba damokidebuli konkretuli pro-

gramis farglebSi dafinansebaze. Tumca, 

Cemi azriT, sanam ar Seiqmneba CarCo 

xelSekruleba, romelic samarTlebri-

vad daaregulirebs problemas, iqamde 
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gaWirdeba dafinansebis wyaroebis cen-

tralizeba erT konkretul fondSi.

4. gaeros saxelmZRvanelo principebi

saxelmZRvanelo principebis mTava-

ri mizania, warmoadginos is garantie-

bi da uflebebi, romlebic aucilebe-

lia iZulebiT gadaadgilebuli pirebis 

dacvisTvis msoflios masStabiT. princ-

ipebi asaxavs da SesabamisobaSia adami-

anis uflebaTa saerTaSoriso da humani-

tarul samarTalTan. principebi imeore-

ben im moTxovnebs, romlebic arseboben 

iZulebiT gadaadgilebul pirebTan mi-

marTebaSi da farTod arian gabneulni sx-

vadasxva instrumentebSi; aseve gamoyofs 

`nacrisfer~ adgilebs, romlebic am 

droisTvis arseboben moqmed samarTal-

Si. aRniSnuli principebi exeba iZulebiT 

gadaadgilebis sxvadasxva fazebs da 

awesebs dacvas TviTneburi gadasaxlebi-

sgan, daxmarebas iZulebiT gadaadgileb-

is procesSi, aseve iZleva dabrunebisa da 

xelaxali gansaxlebis garantiebs.74

unda aRiniSnos, rom gaeros saxelmZ-

Rvanelo principebi iZulebiT gadaadg-

ilebis Sesaxeb, Tavismxriv krZalavs 

piris iZulebas gadaadgildes da acxa-

debs, rom `yvela adamians ufleba aqvs 

iyos daculi gadaadilebis iZulebisgan, 

misi saxlidan an mudmivi sacxovreblidan. 

aRniSnulSi, ra Tqma unda, ar igulisxmeba 

gadaadgileba, romelic gamarTlebulia 

demokratiul sazogadoebaSi da aucile-

belia xalxis usafrTxoebisa da janmrTe-

lobisTvis~.

iZulebiT gadaadgilebis saxelmZ-

Rvanelo principebi, qveynebs sTava-

zobs garkveul konturebs, ZiriTad mi-

marTulebebs, romlis mixedviTac maT 

unda gaavrcelon dacva pirebze, rom-

lebic iZulebiT gadaadgildebian bune-

brivi katastrofebis gamo. ra Tqma unda, 

aRniSnul SemTxvevaSi dacva unda emyare-

bodes adamianis uflebebsa da kanonis 

uzenaesobas. zogierTma qveyanam, magal-

iTad kolumbiam, moaxdina am saxelmZR-

vanelo principebis Sida kanonmdebloba-

Si implementacia. Tumca, unda aRiniSnos, 

rom principebis Sida kanonmdeblobaSi 

implementaciis mowodebis paralelu-

rad, saerTaSoriso sazogadoeba unda 

daexmaros qveynebs im bazis SeqmnaSi, 

romelic aRniSnuli principebis real-

obaSi gatarebis saSualebas miscems.

TavSive unda aRiniSnos, rom saxelmZ-

Rvanelo principebi gamoyofs iZulebiT 

gadaadgilebis sam fazas: iZulebiT gad-

aadgilebis winare faza, aqtiuri gadaadg-

ilebis faza da dasaxlebis an gansaxlebis 

faza. aqvea mocemuli humanitaruli dax-

marebis aRmoCenis Sesaxeb debulebebi 

TiToeuli fazis ganmavlobaSi. miuxeda-

vad imisa, rom mocemuli saxelmZRvanelo 

principebi ZiriTadad Sida migraciis 

sakiTxebs exeba, mainc gvxvdeba normebi, 

romlebic aregulirebs saerTaSorisos 

(mesame nawili).

dokumentis pirvel nawilSi ganxi-

lulia iZulebiT gadaadgilebis win-

are faza. me-7 principi miuTiTebs iseT 

SemTxvevebze, rodesac saxezea `Sei ara-

Re buli konfliqtis savalalo faza da 

katastrofebi~ da aRniSnavs, rom aseT 

dros dazaralebuli pirebi unda sarge-

blobdnen informaciaze xelmisawvdo-

mobis uflebiT, romelic exeba maTi gad-

aadgilebis mizezebsa da procedurebs, 

aseve sadac SesaZlebelia,kompensaciisa 

da dasaxlebis uflebiT. maT aseve ufle-

ba aqvT survilis SemTxvevaSi monawileo-

ba miiRon maTi gadasaxlebis dagegmvaSi. 

garda aRniSnulisa isini sargebloben 

sxva zogadi uflebebiT, rogoricaa: sic-

ocxlis, Rirsebis, Tavisuflebis da usa-

frTxoebis uflebebiT.75 

dokumentis meore faza Tavismxriv 

exeba dacvis garantiebs uSualod gad-

aadgilebis procesSi da miuTiTebs, rom 

am dros pirebi sargebloben samoqalaqo, 

politikuri, ekonomikuri, socialuri da 

kulturuli uflebebis farTo sfeqtriT 

– TiTqmis yvela uflebiT rac gantkice-

bulia saerTaSoriso aqtebiT.76

mesame nawili dokumentisa exeba qve-

ynis SigniT iZulebiT gadaadgilebul 

pirTa humanitarul daxmarebas. dasaw-

yisSi aRniSnulia, rom humanitaruli 

daxmarebis aRmoCenis mTavari pasuxismge-
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bloba ekisreba uSualo im saxelmwifos, 

romelSic mimdinareobs migracia. Tumca 

amave TavSi aRniSnulia, rom saerTaSori-

so daxarebac SesaZlebelia SeTavazebuli 

iyos da Tu ase moxda, saxelmwifom ar 

unda ganacxados uari mis miRebaze. amas-

Tanave, am qveynis xelisuflebas ekisreba 

valdebuleba, humanitarul daxmarebaze 

xelmisawvdomoba ar iyos SezRuduli.77

dokumentis bolo nawili gajere-

bulia principebiT, romelic exeba 

iZulebiT gadaadgilebuli pirebis ukan 

dabrunebas, gansaxlebas da integracias. 
xelisuflebam unda uzrunvelyos, rom 

iZulebiT gadaadgilebul pirebs hqon-

deT ukan dabrunebis ufleba sakuTari 

survilis mixedviT, moaxdinos maTi gan-

saxleba qveynis sxva usafrTxo regionSi. 

aseve uzrunvelyos uSualod gadaadg-

ilebul pirTa CarTuloba maTi ukan dab-

runebis da gansaxlebis procesis dageg-

mvaSi.78 amasTan erTad, unda aRvniSnoT, 

rom gadasaxleba ar unda iyos iZulebiTi 

aqti, piriqiT, is unda ganxorcieldes 

Tanxmobis safuZvelze, romelic Tavis 

mxriv sruli informirebis princips unda 

emyarebodes. 

rogorc TavSive aRvniSneT, doku-

menti ar aris savaldebulo Zalis mqone, 

rac gulisxmobs imas, rom misi aRsruleba 

damokidebulia qveynebis keTil nebaze. 

Tumca, mdomareoba Seicvleba Tu aRniS-

nul principebs CveulebiTi samarTlis 

nawilad miviCnevT. imis Sesaxeb warmoad-

genen Tu ara saxelmZRvanelo principebi 

CveulebiTi samarTlis nawils qvemoT 

iqneba saubari.

4.1 aris Tu ara saxelmZRvanelo 

principebi CveulebiTi samarTali

saerTaSoriso samarTlis wyaroebi 

mocemulia marTlmsajulebis saerTa-

Soriso sasamarTlos statutSi, romlis 

mixedviTac xelSekrulebis Semdeg saer-

TaSoriso samarTlis wyarod miiCneva 

`saerTaSoriso Cveuleba, gamoxatuli 

zogad praqtikaSi miRebuli rogorc 

samarTali.~79 marlTmsajulebis saerTa-

Soriso sasamarTlom SemdgomSi ganmar-

ta, rom saerTaSoriso CveulebiTi samar-

Tali Sedgeba ori nawilisagan: 

obieqturi nawili, romelic gamoix-9 
ateba qveynebis zogad praqtikaSi;

subieqturi nawili, romelic gamoix-9 
ateba qveynebis praqtikaSi, rom nor-

mas iyeneben rogorc samarTals opinio 
juris.80

zogadi praqtikis mixedviT Cveulebis 

CamoyalibebisTvis aucilebelia qveyneb-

is Tanmimdevruli praqtika, rom konkre-

tul normas iyenebdnen rogorc samar-

Tals da ra Tqma unda, qveynebis gamoxat-

uli pozicia normis mxardasaWerad.81 am 

SemTxvevaSi mTavari aqcenti unda gakeT-

des imaze, Tu realurad rogor moqmedebs 

qveyna, maT Soris sxva qveynebTan urTier-

TobaSi.82 Opinio juris ki Tavis mxriv moiTx-

ovs, rom qveynebi moqmedebdnen normis 

mixedviT ise, rogorc maTTvis savalde-

bulo.83

Tanamedrove saerTaSoriso samar-

TalSi ufro metad win wamoiwia qveyneb-

is Sexedulebebma, rac gulisxmobs, rom 

mniSvnelovania qveynebis pozicia, gancx-

adebebi Tu ras fiqroben konkretul 

normasTan mimarTebaSi.84 aseT scenarSi 
opinio juris ukve meorexarisxovani xdeba da 

klasikur meore kriteriumad gvevline-

ba. Tumca ar unda dagvaviwydes principi, 

rom zemoT ganxiluli orive elementi 

CveulebiTi normis CamoyalibebisTvis 

aris kumulatiuri da saWiroa orive 

maT ganis dakmayofileba saboloo Sede-

gis misaRebad. garda qveynebis nebisa 

da praqtikis arsebobisa, CveulebiTi 

normis CamoyalibebisTvis Zalzed mniS-

vnelovania da xSir SemTxvevaSi gadamw-

yveti, sasamrTlos gadawyvetileba da 

Sexeduleba, vinaidan praqtikaSi umetes 

SemTxvvaSi ise xdeba, rom sanam sasamarT-

lo ar ityvis, rom konkretuli norma 

aris saerTaSoriso CveulebiTi samar-

Tlis nawili, manamde norma ar xdeba 

SemboWavi.85 gasaTvaliswinebelia is ga-

remoeba, rom umetes SemTxvevaSi aseT 

gadawveyilebebs iRebs saerTaSoriso 

sasamarTlo, magaliTad mss. Tumca es 

ar niSnavs imas, rom Sida erovnuli sasa-

marTloebis gadawyvetilebebi veranair 
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gavlenas iqonieben CveulebiTi normis 

Camoyalibebis procesSi.

rac Seexeba imas, Tu saidan SeiZleba 

davadginoT qveynebis praqtika konk-

retul normasTan mimarTebaSi, isini 

SeiZleba veZioT saxelmwifos mier gamo-

qveynebul publikaciebSi, qveynis mox-

senebebSi, aseve saxelmwifo warmomad-

genlebis gancxadebebSi saerTaSoriso 

forumebze, qveynis Sida kanonmdebloba-

sa da ra Tqma unda, erovnuli sasamarT-

loebis gadawyvetilebebSi.86 garda ze-

moT CamoTvlili wyaroebisa, qveynebis 

praqtika SegviZlia amovikiTxoT kval-

ificiur mecnierTa naSromebSi87da 

xelSekrulebebSi, Tumca, samwuxarod, 

rogorc Tavidan aRvniSneT, ar arsebobs 

raime tipis xelSekruleba eko-migracia-

sTan dakavSirebiT. es Teoriuli nawili, 

gaero-s saxelmZRvanelo principebs rom 

movargoT, pirveli rac unda aRvniSnoT, 

aris is mokle periodi rac gasulia do-

kumentis miRebidan, vinaidan saerTaSor-

iso praqtikis mixedviT, garkveuli mniS-

vneloba eniWeba dokumentis arsebobis 

periods.88 rac Seexeba qveynebis praqti-

kas saxelmZRvanelo principebis mimarT, 

sul mcire sami saxelmwifoa (burundi, 

angola da kolumbia), romlebic miiC-

neven, rom dokuments aqvs iuridiulad 

savaldebulo Zala da amas principebis 

Sida kanonmdeblobaSi implementaciiT 

gamoxataven.

rogorc zemoT iyo aRniSnuli, Za-

lzed minSvnelovania sasamarTlos gadaw-

yvetilebebi. am mxriv aRsaniSnavia kolum-

bia, romlis sakonstitucio sasamarTlom 

or saqmeSi aRniSna, rom saxelmZRvanelo 

principebi aris saerTaSoriso samarTlis 

nawili da igi savaldebuloa kolumbi-

isTvis. damatebiT unda avRniSnoT, rom 

qveynebis damokidebuleba dokumentis 

mimarT gamoxatuli iyo saerTaSoriso 

donezec gaero-s farglebSi. magaliTad, 

1998 wels gaero-s adamianis uflebaTa 

komisiam miiRo rezolucia, romelic 

mxardaWeril iqna 55 wevri saxelmwi-

fos mier da daamtkica saxelmZRvanelo 

principebi.89 garda amisa, sesiaze ramod-

enime saxelmwifom gamoTqva mosazreba, 

maT Soris saqarTvelom, rom saxelmZR-

vanelo principebi Zalzed efeqturi da 

sasargeblo meqanizmi iyo iZulebiT gad-

aadgilebuli pirebis dacvis kuTxiT.90 

miuxedavad zemoT ganxiluli qveynebis 

praqtikisa, rogorc viciT, CveulebiTi 

normis CamoyalibebisTvis saWiroa `zog-

adi praqtika~, rac, ra Tqma unda, ar gu-

lisxmobs, rom msoflios yvela qveyana 

erTxmad unda uWerdes mxars,91 Tumca 

aucilebel pirobad Camoyalibda, rom im 

qveynebis umravlesoba, romelTac yve-

laze metad exebaT norma, unda gamox-

atavdnen dadebiT pozicias da praqtikas 

normis mimarT.92 Cven ki rogorc davinax-

eT yvelaze metad aqtiurobda sami qvey-

ana, romelzec ver vityviT, rom mwvaved 

ganicdian migraciis prolblemas.imi-

sTvis, rom saxelmZRvanelo principebi 

CveulebiTi samarTlis nawili gaxdes, 

saWiroa im qveynebma, romlebic yve-

laze metad ganicdian migraciis prob-

lemas, mxari dauWiron mas da TavianTi 

Tanmimdevruli praqtikiT daanaxon saer-

TaSoriso sazogadoebas, rom isini moce-

mul normebs miiCneven savaldebulod. 

arsebobs meore gamosavalic, magaliTad 

SemuSavdes gaero-s generaluri asambleis 

rezolucia, romelic gamoacxadebs, rom 

saxelmZRvanelo principebi aris samar-

Tali. im SemTxvevaSi Tu rezoluciadid 

mxardaWeras moipovebs SesaZlebeli iqne-

ba saubari imaze aris Tu ara saxelmZR-

vanelo principebi CveulebiTi samarTlis 

nawili. am procesSi sakmaod did rols, 

Tu ara gadamwyvets, iTamaSebs saerTa-

Soriso sasamarTlos gadawyvetileba.

rogorc ukve aRiniSna, CveulebiTi 

normis CamoyalibebisTvis erTis mxriv, 

aucilebelia qveynebis zogadi da 

Tanmimdevruli praqtika da meores mxriv 
opinio juris, anu rom saxelmwifoebi normas 

ganixilaven savaldebulod da iqcevian 

mis Sesabamisad.93 sxvagvarad rom vTqvaT, 

rogorc mss-m saqmeSi North Sea Continental 
Shelf ganmarta: `unda iyos qveynebis mier 

naTlad gamoxatuli da qveynebi realurad 

unda moqmedebdnen normis Sesabamisad, 

mxolod samarTali da moCvenebiT qmede-

baTa simravle ar aris sakmarisi~.94 yvela 
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am kriteriumis gaTvaliswinebiT, gaero-s 

saxelmZRvanelo principebi iZulebiT 

gadaadgilebis Sesaxeb, jer-jerobiT ar 

aris CveulebiTi samarTlis nawili.

5. eko-migraciis regulireba 
sxvadasxva qveynebSi

amerikis SeerTebuli Statebis da 

wynari okeanis qveynebis xangrZlivi 

da Semdgomi samxedro da ekonomikuri 

partiniorobidan da interesebidan ga-

momdinare, amerika Sevida specialur 

SeTanxmebaSi Compact of Free Association 
(COFA), romelic garkveul uflebebsa da 

garantiebs aniWebs mikroneziis, palaus 

da marSalis kunZulis migrant mosax-

leobas.95 aRniSnuli SeTanxmeba aseve iT-

valiswinebs eko-migrantebs.96

marTalia, wynari okeanis auzis zogi-

erT qveynebs SesaZlebloba aqvT isarge-

blon sakmaod kargi samarTlebrivi ga-

rantiebiT amerikis SeerTebul StatebSi, 

magram, amasTanave, qveyanaSi Sesvlis 

Tanxmoba mainc ar aris savaldebulo 

da damokidebulia saministros gadaw-

yvetilebaze. amerikis SeerTebuli Sta-

tebis saimigracio da erovnuli aqtis 

mixedviT, samamulo usafrTxoebis de-

partamentis samdivnos ufleba aqvs uari 

ganacxados migrantis miRebaze.97 Tumca 

2010 wels, rodesac haits Tavs daatyda 

Semzaravi Svid baliani miwisZvra, romel-

mac 230 000 adamiani Seiwira, amerikam 

ufleba darTo haitel obol bavSvebs 

Sesuliyvnen amerikis teritoriaze.98 

ame rikis kanonis erTaderTi sisuste 

swo red imaSi mdgomareobs, rom mainc 

konkretul organozea damokidebuli 

dar Taven Tu ara iZulebiT gadaadgile-

buls qveyanaSi Sesvlis uflebas. msgavs 

midgomas mihyveba avstraliis xelisu-

flebac, romlis sasamarTlom Ozmanian-
is saqmeSi ganacxada, `saministrosTvis 

diskreciis miniWeba gulisxmobs, rom mas 

ar gaaCnia samarTlebrivi valdebuleba, 

Tavisi Sexedulebis miRma gadawyvitos 

sakiTxi”.99 `valdebulebis ar qonasTan~ 

dakavSirebiT igive midgoma ganaviTara 

sasamarTlom Bedlington-is saqmeSi.100

miuxedavad imisa, rom saerTaSoriso 

samarTalSi Seqmnilia erTgvari samarT-

lebrivi vakuumi bunebrivi katastro-

febis Sedegad dazaralebuli pirebis 

dacvasTan dakavSirebiT, rigiqveynebi 

mainc iReben maTi dacvis valdebulebas 

Tavisi iniciativiT. am qveynebis ricxvs 

ganekuTvneba SvedeTi (Swedish Aliens Act 
2006) da fineTi (Finnish Aliens Act 2009) 
romlebmac aRniSnes, rom bunebrivi ka-

tastrofa SvedeTsa da fineTSi dacvisa 

da moqalaqeobis mopovebis safuZvels 

warmoadgens.101

msgavsi praqtikaa damkvidrebuli af-

rikaSic. qveyanaSi Semosvlis neba eZle-

vaT pirebs, romlebic iZulebiT gadaadg-

ildebian iseTi bunebrivi katastrofebis 

(pirobebis) gamo, rogoricaa magaliTad, 

SimSili da gvalva. aRniSnuli praqtika 

metwilad momdinareobs afrikis kavSiris 

ltolvilTa konvenciis ganmartebidan, 

romelmac, rogorc ukve visaubreT, ufro 

farTo ganmarteba SemogvTavaza.102

sxva qveynebSic arsebobs samarTleb-

rivi meqanizmebi, romlebic bunebrivi 

katastrofebis Sedegad iZulebiT gad-

aadgilebul pirebs, garkveuli tipis 

dacvis garantiebs sTavazoben. Tumca, um-

etes SemTxvevebSi, SemoTavazebuli dac-

va droebiTia. mxolod qveynebis mcire 

raodenoba iTvaliswinebs mudmivi dacvis 

garantiebs. aseve isic unda aRiniSnos, 

rom marTalia zog qveyanaSi, garantiebi 

uaSualod Sida kanonmdeblobaSia ganmt-

kicebuli, samarTlis amoqmedeba, magali-

Tad, amerikis SeerTebuli Statebisa da 

evrokavSiris SemTxvevaSi, damokidebu-

lia aRmasrulebeli xelisuflebis gad-

awyvetilebaze.103

erT-erTi qveyana, romelic bunebri-

vi katastrofebis Sedegad gadaadgile-

bul pirebs dacvas sTavazobs amerikis 

SeerTebuli Statebia. kerZod, is iyen-

ebs droebiTi dacvis statuss, romelic 

garkveulwilad warmoadgens samoTxes im 

pirebisTvis, vinc gamoeqca an ar surs dab-

runeba Tavis qveyanaSi, sadac Seqmnilia 

saxifaTo mdgomareoba. Tavidanve unda 

aRvniSnoT, rom droebiTi dacvis sta-

tusis miniWeba ar xdeba avtomaturad. 
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misi mopoveba damokidebulia `samamulo 

usafrTxoebis samdivnos~ gadawyvetile-

baze. aRniSnuli uwyeba uflebamosilia 

gansazRvros konkretuli qveyana, sadac 

mimdinareobs SeiaraRebuli konfliqti, 

romelic safrTxes uqmnis mosaxleobas 

an:

moxda miwisZvra, gvalva, epidemia, an 1) 

iseTi bunebrivi katastrofa, romel-

mac droebiT gaanadgura sacxovre-

beli pirobebi konkretul regionSi;

qveyana droebiT uZluria, rom gaum-2) 

klavdes misi moqalaqeebis dabrune-

bas;

konkretuli qveynis xelisufleba 3) 

oficialurad sTxovs amis Sesaxeb.104

droebiTi dacvis statusi benefi-

ciars muSaobis SesaZleblobas aZlevs da 

gamoricxavs deportacias statusis moq-

medebis vadaSi. aqve unda aRiniSnos, rom 

statusis miniWeba xdeba 6-dan 18 Tvemde 

vadiT, romlis gagrZeleba SesaZlebelia 

im SemTxvevaSi, Tu warmomavlobis qveynis 

mdgomareoba ar Seicvala.105 

warsulSi Zalian bevri qveynis mo-

qalaqeebi iTxovdnen statusis miniWebas 

(peru, Sri-lanka, indoeTi, tailandi, so-

mali, malaizia da a.S.). amasTan dakavSire-

biT oficialuri poziciis gamouTqmelo-

bis miuxedavad, rogorc zemoT iyo ganxi-

luli, rigi qveynebis mosaxleobam SeZlo 

da miiRo aRniSnuli statusi.106 garda 

amisa, amerikaSi iusticiis uwyebas ufle-

ba aqvsgamosces e.w. ar gaZevebis brZaneba, 

rac erTis mxriv kavSirSia `ar dabrune-

bis~ principTan.107

bunebrivi katastrofebis Sedegad 

gadaadgilebul pirTa dacvis garanti -

ebs awesebs Sveicariac. Tumca, Svei  ca-

riis Sesabamisi kanonmdebloba ar iT-

va liswinebs iseT mizezebs, romelic 

gamowveulia droSi gawelili bunebrivi 

pirobebis SecvliT. msgavsad, 2010 wels, 
argentinis xelisuflebam miiRo axali 

kanoni imigraciis Sesaxeb, romlis mixed-

viTac igi aZlevs cxovrebis uflebas 

pirebs, romlebic sakuTar qveyanaSi ver 

brundebian bunebrivi katastrofebis 

Sedegad miyenebuli zianis gamo.108 

rogorc analizidan ikveTeba, miuxe-

davad imisa, rom ar arsebobs saerTaSor-

iso meqanizmi bunebrivi katastrofebis 

Sedegad iZulebiT gadaadgilebul pirTa 

dacvis Sesaxeb, rigi qveynebi mainc iTval-

iswineben dacvis konkretul garantiebs. 

aRniSnuli ar gamomdinareobs raime saer-

TaSoriso valdebulebidan da ZiriTadad 

damokidebulia qveynebis keTil nebaze 

iseve, rogorc maT humanitarul poli-

tikaze. garda amisa, farTomasStabiani 

bunebrivi katastrofis dros, qveynebis 

nawili sakuTari iniciativiT sTavazobs 

dazaralebulebs erTjerad humani-

tarul daxmarebas.109

6. adamianis uflebebi da migracia, 

komplementaruli dacva

miuxedavad imisa, rom migraciasa da 

adamianis uflebebs Soris udavod aris 

pirdapiri kavSiri, saerTaSoriso sazo-

gadoeba mainc ar aris dainteresebuli 

misi SeswavliTa Tu Rrma kvleviT. gae-

ros adamianis uflebaTa sabWom,110 mxo-

lod 2008 wels daavala gaeros adamanis 

uflebaTa umaRles komisars, Seeswavla 

da warmoedgina is uflebebi, romlebzec 

SesaZloa klimatis cvlilebas eqonia gav-

lena.111 Sedegad, komisris mier warmodge-

nil daskvnaSi, gamokveTili iyo Semdegi 

uflebebi: sicocxlis ufleba, adekvatu-

ri kvebis ufleba, wyalze xelmisawvdo-

mobis ufleba, janmrTelobis ufleba da 

adekvaturi gansaxlebis ufleba.112

adamianis uflebaTa umaRlesma ko-

misarma Tavis angariSSi aseve aRniSna, rom 
IPCC pirveli Sefasebis mixedviT, klima-

tis cvlilebis umTavresi gamoxatuleba 

iqneba adamianTa farTomasStabiani mi-

gracia. moxsenebaSi aRniSnulia, rom ro-

desac bunebrivi pirobebis gamo, pirs ux-

deba iZulebiT gadaadgileba qveynis ga-

reT, is erTis mxriv sargeblobs adamianis 

uflebebis zogadi standartebis dacviT 

mimReb saxelwifoSi, magram amasTan erT-

ad, meores mxriv, ar aqvs samarTlebrivi 

ufleba Sevides sxva saxelmwifoSi. aRniS-

nuli samarTlebrivi vakuumi garkveul 
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gaugebrobas iwvevs, vinaidan Tu pirs ar 

aqvs ufleba Sevides sxva saxelmwifoSi, 

ra mniSvneloba aqvs sargeblobs Tu ara 

igi adamianis uflebebis dacviT.

adamianis uflebaTa sayovelTao de-

klaraciis me-13 muxli acxadebs, rom ̀ yve-

la adamians aqvs Tavisuflad gadaadgile-

bis da adgilsamyofelis Tavisuflad ar-

Cevis ufleba qveynis teritoriis SigniT, 

aseve ufleba datovos nebismieri qveyana, 

maT Soris sakuTari da dabrundes mis 

qveyanaSi~. aRniSnuli uflebis ganxilva, 

iZulebiT gadaadgilebis konteqstSi, na-

Tels xdis, rom miuxedavad imisa pirs aqvs 

ufleba Tavisuflad datovos qveyana Tu 

ara, mas ar aqvs saerTaSoriso instrumen-

tiT garantirebuli ufleba Sevides sxva 

qveyanaSi.113

udavoa, rom saerTaSoriso samarTlis 

meqanizmebidan, romelic saxelmwifoTa 

pasuxismgeblobis da valdebulebebis 

regulirebas axdens, yvelaze metad gan-

viTarda adamianis uflebaTa samarTali, 

romelic ufro farTo valdebulebebs 

akisrebs qveynebs vidre saerTaSoriso 

samarTalSi moqmedi nebismieri sxva meqa-

nizmebi. maT Soris aris im pirTa mimarT 

valdebulebebi da pasuxismgebloba, rom-

lebic ver xvdebian ltolvilTa dacvis 

qveS, Tumca Selaxuli aqvT sicocxlis 

ufleba, an gaxdnen wamebis, sastiki, araa-

damianuri da damamcirebeli mopyrobisa 

an dasjis msxverplni. aRnSnuli tipis 

dacvas saerTaSoriso samarTalSi uwo-

deben `komplementarul dacvas~, vinai-

dan igi damyarebulia mTlianad adamianis 

uflebaTa zogad principze da ar gamom-

dinareobs specialuri samarTlidan, ro-

goricaa magaliTad, gaero-s ltolvil-

Ta konvencia. kompelementaruli dacvis 

princips iyeneben evrokavSiri, amerikis 

SeerTebuli Statebi, kanada, axali ze-

landia, meqsika da nawilobriv avstra-

lia. isini cdiloben, im saerTaSoriso 

valdebulebis implementacia moaxdinon 

Sida kanonmdeblobaSi, romlebic adami-

anis uflebaTa saerTaSoriso samarTli-

dan gamomdinareoben.114 magaliTisaTvis 

SegviZlia ganvixiloT socialur-ekono-

mikuri ufleba, romelic moicavs adek-

vaturi sacxovrebeli pirobebis qonis 

uflebas. aRniSnuli uflebis darRveva 

SeiZleba gaTanabrebul iqnes araadami-

anur mopyrobasTan, romelic TavisTavad 

warmoSobs saerTaSoriso dacvis valde-

bulebas.115 aqve unda aRiniSnos, rom mar-

Talia saerTaSoriso samarTali ar gamo-

ricxavs araadamianuri mopyrobis erT-

erT maxasiaTeblad klimatis zegavlenas, 

Tumca arc pirdapir miTiTebas akeTebs 

imisa, rom aRniSnuli pirdapir SegviZlia 

miviCnioT araadamianuri mopyrobis mak-

valificireblad.116

6.1. sicocxlis ufleba

sxva uflebebTan SedarebiT upriani 

iqneba sicocxlis uflebis cakle gan-

xilva, vinaidan iZulebiT gadaadgilebis 

dros yvelaze metad safrTxe swored 

am uflebas eqmneba. sicocxlis ufleba 

daculia adamianis uflebaTa TiTqmis 

yvela saerTaSoriso instrumentiT, ase-

ve CveulebiTi samarTliT. igi daculia 

iseTi saerTaSoriso aqtebiT rogoricaa: 

adamainis uflebaTa sayovelTao deklar-

acia117 (muxli 3); samoqalqo da politikur 

uflebaTa saerTaSoriso paqti118 (muxli 

6); adamianis uflebaTa da fundamentur 

TavisuflebaTa konvecnia119 (muxli 2) da 

sxva regionaluri konvenciebi. aRniSnul 

uflebasTan dakavSirebiT gaero-s adami-

anis uflebaTa komitetma ganacxada, rom 

is aris `uzenaesi ufleba~, yvela sxva 

uflebis sawyisi, romlisganac gadax-

veva ar SeiZleba. amasTan erTad, miCneu-

lia rom swored is aris `ar dabrunebis~ 

principis ganxorcielebis safuZveli.120 

sicocxlis ufleba moicavs, rogorc 

negatiur ise pozitiur valdebulebas, 

saxelmwifos mxridan gaataros iseTi 

RonisZiebebi, rom sicocxlis ufleba da-

culi iyos. am SemTxvevaSi kargi analogis 

gavleba SeiZleba klimatis cvlilebasa 

da atomur iaraRTan. am ukanasknelTan 

mimarTebaSi gaero-s adamianis uflebaT 

komitetma, aRniSna, rom atomur iaraRs 

SeuZlia gamoiwvios sicocxlis mospoba 

ara mxolod pirdapiri efeqtiT, aramed 

arapirdapir garemos radiaciiT dabin-
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ZurebiTac. aseT SemTxvevaSi igive efe-

qtis matarebelia magaliTad sufTa wy-

alSi mariliani wylis Sereva, romelmac 

SeiZleba gamoiwvios sicocxlis mospoba. 

zemoT ganxilul SemTxvevebSi umTavre-

sia imis gansazRvra, bunebis ra doziT 

dazianebam SeiZleba Seuqmnas safrTxe 

sicocxlis uflebas. amasTan dakavSire-

biT marlTmsajulebis saerTaSoriso sa-

samarTlos mosamarTlem veeramantrim 

Tavis gansxvavebul azrSi saqmeze gaf-

Cikova aRniSna, rom `bunebrivi garemos 

dacvas Tanamedrove adamianis uflebaTa 

dacvis doqtrinaSi ukavia sasicocxlo 

mniSvneloba ramodenime uflebasTan mi-

marTebaSi, maT Soris iseT uflebebTan, 

rogoricaa janmrTelobisa da sicocx-

lis uflebebi.~121 
 adamianis uflebaTa evropulma sa-

samarTlom msgavsi mosazreba gamoTqva, 

rodesac aRniSna, rom jansaRi bunebrivi 

garemos ufleba dakavSirebulia sicocx-

lis uflebasTan. amasTan erTad miuTiTa, 

rom bunebis ganadgurebam SeiZleba gav-

lena iqonios iseT uflebebze, rogori-

caa, sicocoxlis, sakuTrebis da piradi 

cxovrebis uflebebi.122

igive sasamarTlom saqmeSi Budayeva 
v. Russia ganacxada, rom saxelmwifoTa 

valdebuleba sicocxlis uflebasTan mi-

marTebaSi, aseve moicavs valdebulebas 

daicvas mosaxleoba bunebrivi katastro-

febisgan, rodesac amis Sesaxeb misTvis 

cnobili iyo.123 

6.2. ar dabrunebis principi

saerTaSoriso samarTalSi arsebobs 

Zlazed mniSvnelovani – ar dabrunebis 

principi (dabrunebis akrZalva). aRniSnu-

li principi vrceldeba ltolvilebze, 

TavSesafris maZiebelze an ucxoelze, 

romelic iTxovs raime tipis TavSesafars. 
misi arsi mdgomareobs imaSi, rom qveyanas 

ar aqvs ufleba piri daabrunos terito-

riaze, sadac is SeiZleba iyos wamebis, 

araadamianuri an damamcirebeli mopyro-

bis subieqti an sadac misi sicocxle da 

Tavisufleba safrTxis qveS iqneba.

miuxedavad amasi, ra Tqma unda, qvey-

nebi ar kargaven uflebas, Tavad gan-

sazRvron saimigracio politika da 

Sesabamisad awarmoon saimigracio kon-

troli, rac gamomdinareobs maTi su-

verenitetidan.124 Tavis mxriv saimigra-

cio kontroli gulisxmobs or prero-

gativas – qveyanaSi Semosvlaze uaris 

Tqma da imaTi ukan dabruneba vinc ukve 

SemoaRwia qveynis SigniT.125 miuxedavad 

imisa, rom saimigracio kontroli pirda-

pir gamomdinareobs qveynis suverenite-

tidan da calsaxad ganekuTvneba qveynis 

saSinao saqmianobas, adamianis ufleba-

Ta saerTaSoriso samarTali mainc unda 

iyos gaTvaliswinebuli. kerZod, qveynis 

uflebamosileba akontrolos Sesvla, 

adgilsamyofelis arCeva da deportacia 

ar gulisxmobs imas, rom qveyana ganTavi-

suflebulia adamianis uflebaTa saer-

TaSoriso valdebulebebisgan.126 

adamianis uflebaTa dacvis im saer-

TaSoriso instrumentebidan, romlebic 

krZalaven piris Tavis qveyanaSi dabrune-

bas, yvelaze mniSvnelovania: gaero-s 

ltolvilTa konvencia; gaero-s wamebis, 

sastiki, araadamianuri da damamcirebeli 

mopyrobis an dasjis akrZalvis Sesaxeb 

konvencia127 da aseve, adamianis uflebaTa 

da fundamentur TavisuflebaTa dacvis 

konvencia.128gaero-s ltolvilTa konven-

ciis 33-e muxlis ganmartebis mixedviT:

arcerT konvenciis wevr saxelmwifos 

ar aqvs ufleba gaaZevos an daabrunos 

ltolvili nebismier teritoriaze, sadac 

misi sicocxle da Tavisufleba iqneba sa-

frTxis qveS rasis, religiis, politikuri 

an socialuri jgufis kuTvnilebis gamo.~

rac Seexeba wamebis akrZalvis kon-

venciis me-3 muxls`arcerTma wevrma sa-

xelmwifom ar unda gaaZevos, daabrunos 

an eqstradireba gaukeTos pirs sxva qvey-

anaSi, sadac arsebobs dasabuTebuli eWvi, 

rom piri daeqvemdebareba wamebas~. Tavis 

mxriv, rogorc zemoT aRvniSneT, adamia-

nis uflebaTa evropuli konvenciac krZa-

lavs piris dabrunebas an gaZevebas.129

miuxedavad imisa, rom Teoriulad 

adamianis uflebis nesbismieri darR-
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veva SesaZlebelia gaxdes ar dabrunebis 

mizezi,130 umetes SemTxvevSi gancmxade-

beli ver amtkicebs, rom saimigracio 

kontroli ar iyo misi darRveuli uf-

lebis proporciuli.131 aRniSnuli gan-

pirobebulia imiT, rom garda wamebisa, 

yvela uflebas gaaCnia gamonaklisi, ro-

melze dayrdnobiTac amarTleben sai-

migracio politikas. rac Seexeba mesame 

muxls, am SemTxvevaSi qveynebs ubralod 

ar SeuZliaT misi SezRudva gaamarT-

lon raime mizeziT.132 zogierTi qveynis 

TavSesafris Ziebis politika miuTiTebs, 

rom Zalzed iSviaTia dabrunebis Semdeg 

piri aRmoCndes iseT pirobebSi, rogori-

caa magaliTad wylis da sakvebis ar arse-

boba da raime TavSesafris ver moZebna. 

mas Semdeg, rac evropulma sasamarT-

lom Soering v. United Kingdom saqme gani-

xila, adamianis uflebaTa evropuli kon-

venciis me-3 muxli im muxlebs SeuerTda, 

romlebic gamoricxaven piris dabrunebas 

iseT adgilas, sadac mas emuqreba wameba, 

araadamianuri an damamcirebeli mopyro-

ba an dasja. evropulma sasamarTlom aR-

niSna, rom me-3 muxli aris absoluturi 

ufleba da rom is ar SeiZleba SezRudul 

iqnes sajaro interesiT an sxva raime mi-

zeziT, miuxedavad ganmcxadeblis krimi-

naluri mdgomareobisa.133

da bolos, zemoT ganxiluli uflebe-

bis (wameba, sicocxlis ufleba) darRveva 

saerTaSoriso sazogadoebaSi ganixileba 

`yvelaze saSinel darRvevad~. rogorc 

sasamarTlo praqtikam aCvena, rom aRniS-

nuli muxlebis savaraudo darRveva aris 

`ar dabrunebis~ principis amoqmedebis 

winapiroba. Tumca, miuxedavad am ori uf-

lebisa, arc samoqalaqo da politikur 

uflebaTa saerTaSoriso paqti da arc 

adamianis uflebaTa evropuli konven-

cia, naTlad ar gamoxatavs, janmrTelo-

bis, gansaxlebisa da sakvebis uflebebis 

darRvevis SemTxvevaSi unda amoqmed-

des Tu ara `ar dabrunebis~ principi. 

Sesabamisad, gamodis, rom aRniSnuli uf-

lebebi yvelaze xSirad irRveva iZulebiT 

gadaadgilebul pirebTan mimarTebaSi, 

Tumca ver warmoSobs maTi mxridan prin-

cipiT sargeblobis uflebas.

7. klimatis cvlilebis Sedegad 
gamowveul zianze qveynebis 
pasuxismgebloba

saerTaSoriso samarTlis kargad da-

mkvidrebuli principia, rom aramarTl-

zomier qmedebas aucileblad mohyveba 

pasuxismgebloba. saerTaSoriso pasu-

xismgeblobis erT-erTi pirveli gamo-

xatuleba da safuZveli iyo Trail Smelter 
saqme, sadac 1941 wels specialurma tri-

bunalma aRniSna, rom:`saerTaSoriso sa-

marTlis principis mixedviT... arcerT 

saxelmwifos ar aqvs ufleba gamoiyenos 

an misi teritoriis gamoyenebis ufleba 

misces sxvas, rodesac kvamlma SeiZleba 

ziani gamoiwvios am teritoriaze an te-

ritoriis macxovreblebs miayenos zia-

ni. aRniSnuli akrZalva, moqmedebs maSin, 

rodesac Sedegi mZime, xolo miyenebuli 

ziani seriozuli da cxadia.~134 moyvanili 

citata marTalia ar exeba arc iZulebiT 

gadaadgilebas da arc zogad pasuxismge-

blobas, Tumca naTlad gamoxatavs, rom 

qveyanas aqvs valdebuleba iqneba, es kvam-

li Tu sxva uaryofiTi zegavlenis mqone 

qmedeba, ziani ar miayenos sxvas.135 

maSin rodesac msoflioSi yvelaze 

ganviTarebuli qveynebi iyeneben teqno-

logiebs, romlebic yvelaze metad abin-

Zureben garemos, Cndeba legitimuri 

kiTxva, ratom ar unda iyvnen isini pasu-

xismgebelni im ganviTarebadi da ganu-

viTarebeli qveynebis winaSe, romlebic 

yvelaze metad ziandebian maT mier ga-

remos dabinZurebiT, miT ufro rom aman 

Sedegad SeiZleba farTomasStabiani mi-

gracia gamoiwvios.136 

rogorc kristian aidi aRniSnavs Tavis 

moxsenebaSi, romelic migraciaSi Seqmnil 

kriziss exeba, saerTaSoriso samarTalSi 

arsebobs samarTlebrivi valdebuleba, 

romelic gamomdinareobs UNFCCC kon-

venciidan da gulisxmobs, rom ganviTa-

rebulma qveynebma unda uzrunvelyon 

klimatis cvlilebiT gamowveuli zianis 

gadanawileba da anazRaureba. 137 

TvalsaCino magaliTisTvis SegviZlia 

moviyvanoT statistikuri maCveneblebi, 

romlis mixedviT garemos yvelaze me-
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tad abinZureben ganviTarebuli qveynebi, 

kerZod: avstralia – 27.9%; SeerTebuli 

Statebi – 20.7%; kanada – 15.6%;138 gaeros 

1992 wlis konvecnia klimatis cvlilebis 

Sesaxeb, avaldebulebs ganviTarebul sa-

xelmwifoebs daxmareba gauwion ganviTa-

rebad wevrs qveynebs, romlebic yvelaze 

metad arian dazaralebulni klimatis 

cvlilebiT.139 

ra Tqma unda, mxolod saxelmwifoebi 

ar SeiZleba iyvnen pasuxismgebelni da-

binZurebaze. maSin, rodesac didi kor-

poraciebi sul ufro xSirad acxadeben 

pretenzias, ganixilebodnen saerTaSo-

riso samarTlis subieqtebad, swored 

isini unda miviCnioT pasuxismgeblad 

klimatis cvlilebis procesSi. aRniSnu-

li samarTlebrivi midgoma gamoyenebul 

iqna, rodesac alaskis soflis oTxasi 

macxovrebeli iZulebuli iyo gadasaxle-

buliyo sanapiro zolidan Sors, vinaidan 

globaluri daTbobis Sedegad, Semcirda 

zRvis yinulis masa da daSla daiwyo, ra-

mac Stormebi da wyaldidobebi gamoiw-

via. aRniSnulSi sofeli 24 yvelaze did 

korporacias adanaSaulebda, romlebic 

yvelaze metad abinZureben garemos da 

rac Sedegad globalur daTbobaSi ais-

axa. maT sarCelic ki Seitanes kalifor-

niis saqalaqo sasamarTloSi, romelic ar 

iqna ganxiluli sakiTxis politikurobis 

gamo.140 Tumca arsebobs molodini, rom 

msgavsi tipis sarCelis ganxilva saerTa-

Soriso donezec moxdes. amis Tqmis saSu-

alebas gvaZlevs is garemoeba, rom tuva-

lu ar wyvets muqaras, rom igi marlTm-

sajulebis saerTaSoriso sasamarTloSi 

Seitans sarCels avstraliisa da ameri-

kis SeerTebuli Statebis winaaRmdeg, 

vinaidan swored es ori qveyanaa yvelaze 

metad pasuxismgebeli klimatis cvlile-

baze zemoT moyvanili statistikidan ga-

momdinare.141 im SemTxvevaSi, Tu tuvalu 

marTlac moaxerxebs da Seitans sarCels 

sasamarTloSi, xolo sasamarTlo dasaS-

vebad cnobs saqmes, mas mouwevs mtkiceba, 

rom globaluri klimatis cvlileba, ga-

mowveulia uSualod am ori qveynis qme-

debebiT da Tavis mxriv tuvaluSi mimdi-

nare garemos degradacia, gamowveulia am 

globaluri klimatis cvlilebiT.

miuxedavad imisa, rom gaero-s eko-

nimikuri, socialuri da kulturuli 

uflebebis komitetis komentarebi ar 

warmoadgenen samarTlis nawils, maT 

mainc gaaCniaT garkveuli samarTlebrivi 

Zala, vinaidan gamoiyeneba samarTlebri-

vi normis ganmartebis dros. aRniSnuli 

komitetis me-12 komentarSi mocmeulia, 

rom qveynebi erToblivi pasuxismgeblo-

bis princips gamoyeneben maSin, rodesac 

saxezea bunebrivi katastrofa. aseve aR-

niSnulia, rom: `qveynebi gaero-s wesde-

bis mixedviT individualurad da erTob-

livad valdebulni arian, iTanamSromlon 

da ganaxorcielon humanitaruli daxma-

reba bunebrivi katastrofebis dros, maT 

Soris daxmareba gauwion ltolvilebsa 

da iZulebiT gadaadgilebul pirebs.~142

daskvna

Zalzed mtkivneulia im faqtis aRi-

areba, roca erTis mxriv daaxloebiT 100 

milioni adamiani msoflioSi ganicdis 

eko-migraciis problemas da daaxloe-

biT amdenive, savaraudod, aRmoCndeba 

maT mdgomareobaSi, xolo meores mxriv 

ar arsebobs konkretuli samarTlebrivi 

meqanizmi, romelic aRniSnul mowyvlad 

jgufs SesTavazebda garkveuli tipis 

dacvis grantiebs. arsebuli samarT-

lebrivi bazis analizis Sedegad dgindeba, 

rom mxolod adamianis uflebaTa zogadi 

dacvis garantiebia is minimumi, romli-

Tac eko-migrantebi sargebloben. Tumca 

aqac, isini damokidebulni arian konkre-

tuli qveynebis keTil nebaze. marTalia, 

gaero-s saxelmZRvanelo principebis 

Seqmna dadebiTi nabijia, Tumca, dRemde 

ar momxdara maTi nawilis samarTalSi im-

plementaciac ki. aRniSnuli warmoadgens 

erT-erT umTavres problemas. swored 

amitom migvaCnia, rom pirvel rigSi auci-

lebelia savaldebulo iuridiuli Zalis 

mqone dokumentis SemuSaveba raTa qvey-

nebma ikisron valdebulebebida ara mar-

to dacvis garantiebi eko-migrantebis 

winaSe.

rac Seexeba mecnierTa mcdelobas, 

eko-migracia ltolvilis statusis qveS 
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moaqcion, aRniSnuli mcdarad migvaCnia 

ramodenime mizezis gamo. pirvel rigSi, 

ltolvilis statusi Tavis droze, 1951 

wels, miRebul iqna politikuri repre-

siebisa da afrikis kontinentze mimdina-

re procesebis konteqstSi da Sesabamisad 

obieqti gansxvavebuli hyavda. garda am 

konkretuli mizezisa, politikuri dev-

nis msxverplis saWiroebebi radikalurad 

gansxvavdeba migrantis saWiroebebisgan 

da amasTan erTad, konteqstSic sakmaod 

didi gansxvavebaa. swored am mizezTa gamo 

miviCnevT, rom saWiroa iseTi dokumentis 

momzadeba da miReba, romelic uSualod 

koncentrirebuli iqeba migraciaze da 

masSi aisaxeba is regulaciebi, romelic 

yvelaze metadaa relevanturi Seqmnili 

realobisa.

kidev erT mTavar problemas warmoad-

gens, eko-migraciis dafinanseba. rogorc 

statiaSi iyo ganxiluli, sul ramodenime 

wyaro arsebobs, romelic monawileobas 

iRebs eko-migraciis dafinansebaSi, isic 

garkveuli programebis farglebSi. mi-

graciiis kuTxiT Seqmnili globaluri 

problemis pirobebSi ki sacicocxlod 

mniSvnelovania konkretuli fondis 

Seqmna, romelic uSualod momarTuli iq-

neboda eko-migraciis dafinansebisken. 

klimatis cvlileba, romelic Cveni 

Taobis mTavar gamowvevad dasaxelda, 

ara mxolod winamdebare statiis, ara-

med msoflios safiqrals warmoadgens. 

swored klimatis cvlilebis Sedegad ga-

mowveuli mizezebis gamo aris navaraude-

vi yvelaze farTomasStabiani migracia. 

am konteqstSi miviCnevT, rom im qveynebis 

pasuxismgeblobebi da valdebulebi, rom-

lebic yvelaze metad axdenen gavlenas 

klimatze, yvelze metad iyeneben im te-

qnologiebs, romelic zemoqmdebs bune-

briv gareomoze, ufro konkretuli unda 

iyos ganviTarebadi qveynebis mimarT. al-

baT upriani inqeboda am sakiTxze iseTi 

organos mosazrebis mosmenac, rogori-

caa marlTmsajulebis saerTaSoriso sa-

samarTlo.

da bolos gvsurs aRvniSnoT, rom 

mxolod ramodenime qveynis Zalisxmeva 

ar iqneba sakmarisi im udides proble-

masTan gamklavebisaTvis, rasac mi-

gracia da konkretulad eko-migracia 

hqvia. sanacvlod, mxolod sruliad 

Tanamedrove Tanasazogadoebis erTob-

livi ZalisxmeviT iqneba SesaZlebebi mi-

graciis problemis daZleva da amasTan 

erTad, klimatis cvlilebis mzardi ten-

denciebis Seneleba.
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INTRODUCTION

Analysis of climate change-induced dis-
placement can be traced back to earlier delib-
erations on environmental displacement, which 
were particularly prominent during the 1990s.1 
International law only recognizes a very small 
category of forced migrants as a group towards 
whom other countries have an obligation to 
protect: refugees, stateless persons, and those 
eligible for complementary protection, as dis-
cussed below. This means that unless a person 
falls within one of those groups, or lawfully mi-
grates for reasons such as employment, family 
and education, they run the risk of interdiction, 
detention and expulsion if they attempt to cross 
an international border and have no legal en-
titlement to stay in that other country.2 In other 
words if a person does not fall under refugee 
defi nition remains without protection, as cross-
border displacement resulting from natural di-
sasters and the effects of climate change has 
thus far been identifi ed as a normative gap in 
the international protection regime.

United Nations (hereafter UN) identifi ed 
climate change as the “defi ning human devel-
opment issue of our generation and possibly 
the “biggest humanitarian and economic chal-
lenge that the developing world will have to 
face in the coming decades”.3 The international 
community had never been faced with a prob-
lem of this scale before, threatening not only 
present but future generations as well. That is 
why Johannesburg Declaration on Sustainable 
Development in 2002 identifi ed that global cli-
mate change has the potential to undermine all 
three pillars of sustainable development-envi-
ronmental protection, economic development, 

and social development.4 Such an approach of 
international community highlights the devotion 
to improve and solve problems relating with en-
vironmental migration. On the other hand, pres-
ent UN conventions, such as United Nations 
Framework Convention on Climate Change 
(hereafter UNFCCC)5 and the Kyoto Protocol,6 
are dedicated to mitigate climate change.

While physical exposure can signifi cantly 
infl uence vulnerability of both human popula-
tions and natural systems, a lack of adaptive 
capacity is often the most important factor 
that creates a hotspot of human vulnerability. 
However, the scientifi c community has increas-
ingly recognized that mitigation alone is insuffi -
cient because the greenhouse gases that have 
already been emitted into the atmosphere will 
cause adverse consequences and one of the 
main challenges is to solve problems already 
caused by greenhouse gas emission.7

In recent years, policymakers and the 
media have paid increasing attention to the 
subject of environmental human migration. 
However, in 1990 potential impacts of climate 
change on human migration were identifi ed 
by the Intergovernmental Panel on Climate 
Change (hereafter IPCC).8 It noted that millions 
of people would likely be uprooted by shoreline 
erosion, coastal fl ooding and agricultural dis-
ruption and that climate change might neces-
sitate consideration of migration and resettle-
ment outside of national boundaries.9

In 2005, the UN Sub-Commission on the 
Promotion and Protection of Human Rights ad-
opted a resolution on “[t]he legal implications of 
the disappearance of States and other territories 
for environmental reasons, including the impli-
cations for the human rights of their residents, 
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with particular reference to the rights of indig-
enous peoples”. It called on the Commission of 
Human Rights to appoint a Special Rapporteur 
to prepare comprehensive study on the legal 
implications of the disappearance of states and 
other territories for environmental reasons, in-
cluding the implications for the human rights 
of their residents.10 This resolution indicates a 
huge interest in this subject by the international 
organizations.

Due to missing legal documents and offi -
cial fi gures as well as because people rarely 
migrate solely for environmental reasons, it is 
hard to fi nd accurate numbers of those dis-
placed due to environmental factors or specifi -
cally due to climate change. According to some 
estimates, there are about 25- 30 million peo-
ple who fall into the category of environmental 
refugees worldwide. Furthermore, the United 
Nations Development Program (hereafter 
UNDP) predicts that up to 332 million people in 
coastal and low-lying areas could be displaced 
as a result of climate change.11Tokyo and New 
York are examples of large populous cities that 
may be affected by the rising sea levels.12

The IPCC also predicted that by 2050, 
there would be about 150 million environmen-
tal refugees.13A different fi gure offers “Friends 
of the Earth”, estimating that the total number 
of climate refugees will reach 200 million world-
wide by.14

It is enough to recall some environmental 
disasters affected not only human life and their 
living conditions, but also the whole country as 
well to illustrate such great horror results of envi-
ronmental migration. In last decade Bangladesh 
was one of the most affected by environmental 
disasters, namely fl ooding and storms caused 
migration of thousands of people.15Noteworthy 
is also Hurricane Mitch, which in 1998 led to 
the displacement of hundreds of thousands of 
Hondurans from their homes. In the same year 
in China, fl oods along the Yangtze River dis-
placed an estimated 14 million people; it is not 
known how many of that group returned to their 
homes and how many migrated away from the 
fl ood-affected region.16

Environmental migration is not new in the 
Pacifi c. Pacifi c Islanders have moved great 
distances in the past, environmental threats 

being among the triggers.17 The region was 
predicted to be among those where the ad-
verse effects of environmental changes can be 
felt the most. It was predicted that by mid of 
century there may be “between 665,000 and 
1,750,000 climate migrants in the Pacifi c re-
gion.18 For instance, Kiribati, Marshall Islands, 
and the northern coast of Papua New Guinea 
are under the same threat. Apart from this if 
seawater will contaminate Tuvalu and Kiribati’s 
fresh water lens reserves then the islands 
would become uninhabitable. In this case, the 
Kiribati and Tuvaluans would have no choice 
but to relocate.19 The most affected continents 
in the world are Africa, Asia, Latin America and 
Pacifi c Rim islands.20

According to research papers by inter-
national institutions environmental disasters 
cause both internal and cross border (external) 
migration, but in most cases, movement is in-
ternal and we only rarely meet cross-border mi-
gration.21 As in most cases, migration is inter-
nal, it becomes more diffi cult to regulate prob-
lem at international level, as internal movement 
is state’s domestic matter. In this regard a well 
established principle of international law, en-
shrined by UN Charter, states that every state 
must refrain to intervene in matters which are 
essentially within the domestic jurisdiction of 
any state.

It is truly surprising that in spite of fi gures 
we have demonstrated above, there is still no 
legally binding instrument at the international 
level regulating human migration induced by 
environment disasters. The only one is UN 
Guiding Principles on Internal Displacement 
(hereafter guiding principles), which does not 
have a binding character. 

In present paper we will explore whether 
any international legal instrument regulates 
environmental-induced migration. Apart from 
this, one of the major problems related to en-
vironmental migration, namely funding, will 
be discussed. Furthermore, we will explore if 
guiding principles are part of customary inter-
national law. In the end the article will suggest 
some future steps to improve migrant protec-
tion standards and to introduce new protection 
obligations.
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1. ENVIRONMENTAL MIGRATION IN 
INTERNATIONAL LAW

As mentioned above there is no legally 
binding legal defi nition of environmental mi-
grants in international law; therefore it is very 
diffi cult to defi ne exhaustively and comprehen-
sively environmental displacement. That is why 
we have to search for it in non-binding docu-
ments. UN are one of those recognizing that 
environmental factors may trigger displace-
ment; they proposed the term “environmentally 
displaced persons” (hereafter EDPs) to de-
scribe those persons who are displaced from or 
who feel obligated to leave their usual place of 
residence, because their lives, livelihoods and 
welfare have been placed at serious risk as a 
result of adverse environmental, ecological or 
climatic processes and events.22 As far as this 
defi nition has rather humanitarian character 
than legal, this article will demonstrate various 
defi nitions made by legal scholars and offi -
cials of international organizations. The United 
Nations High Commissioner for Refugees 
(hereafter UNHCR) categorically distinguishes 
between refugees and EDPs:

“Within international law, refugees are defi ned 
as individuals who fl ee their country because 
of fear of ethnic, religious or political persecu-
tion, or to escape confl ict, and cannot rely on the 
protection of their own government. The loss of 
national protection is a key element of the refu-
gee defi nition, and of direct consequence for the 
work of the United Nations High Commissioner 
for Refugees. ... Using the term “environmental 
refugee” to refer to all people forced to leave their 
homes because of environmental change loses 
the distinctive need of refugees for protection. It 
blurs the respective responsibilities of national 
governments towards their citizens and of the 
international community towards those who are 
without protection. It also impedes a meaning-
ful consideration of solutions and action on be-
half of the different groups. Therefore, UNHCR 
believes the term “environmental refugee” is a 
misnomer”.23

It’s obvious from the statement that High 
Commissioner was very careful using term 
“refuge” in relation to environment migra-
tion. In this regard, it should be noted that the 

Commissioner was right, as there is a great 
difference between a refugee and an environ-
mentally displaced person. 

In most cases scientists use the term en-
vironmental refugee to highlight the potentially 
shocking impacts of unchecked development, 
pollution and so on, resulting from environmen-
tal disasters and that internally displaced per-
sons (IDPs) deserve the same protection as ref-
ugee due to the 1951 Convention on the Status 
of Refugees. The term environmental refugee 
covers persons fl eeing as a result of one slow–
onset disasters, such as reduced water avail-
ability, desertifi cation, recurrent fl ooding and 
increased salinity in coastal zones, also sud-
den disaster, such as: cyclones, fl ooding, tsu-
nami, hurricane and fi re of strips of forest.24

Lester Brown of the World Watch Institute 
coined the term environmental refugee in 
the 1970s. In 1984, the term was used in an 
Earthscan’s publication. In 1985, Essam el-
Hinnawi of the United Nations Environment 
Programme (UNEP) defi ned “environmental 
refugees” as:25

“Those people who have been forced to 
leave their traditional habitat, temporarily or per-
manently, because of a marked environmental 
disruption (natural and/or triggered by people) 
that jeopardized their existence and/or seriously 
affected the quality of their life”.26

El-Hinnawi acknowledged three categories 
of environmental refugees, namely, those who 
are displaced temporarily, but return when the 
factors that prompted them to fl ee cease to ex-
ist; those who move permanently and are set-
tled in a different place; and those who migrate 
from their homes of origin temporarily or per-
manently because the environment on which 
their livelihoods depend are degraded and are 
consequently unable to eke out a living.27

Although according to Jodi Jacobson of 
the World Watch Institute, the term environ-
mental refugee was used in 1984 in allusion to 
the Haitian people.28 In her view, the extent of 
land degradation in the Haiti was so bad that 
people had no choice but to take the danger-
ous journey to south Florida thereby becoming 
the fi rst environmental refugees in the world. 
She identifi ed the causes of this environmen-
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tally induced displacement as land degradation, 
unsustainable farming methods, and high rate 
of population growth and over cultivation which 
led to land exhaustion and industrial waste.29 In 
this respect, she also identifi es three catego-
ries of environmental displacement:

“Those displaced temporarily due to local 
disruption such as an avalanche or earthquake; 
those who migrate because environmental deg-
radation has undermined their livelihood or pos-
es unacceptable risks to health; and those who 
resettle because land degradation has resulted 
in desertifi cation or because of other permanent 
and untenable changes in their habitat”.30

In line with the above mentioned defi ni-
tions, the most appropriate defi nition we can 
use is a defi nition of former UNDP offi cial, 
David Barker who in 1989 defi ned environmen-
tal refugee as “individuals whose movement is 
caused by a combination of environmental and 
political and/or who are unable or unwilling to 
avail themselves of the protection of their own 
countries in dealing with the impacts of envi-
ronmental disruptions”.31

1.1. Environmental Migrant or Refugee?

As discussed above, the term environmen-
tal migrant expanded mostly in scientifi c works 
and articles is used to highlight that environ-
mental migrants may be considered as refugee 
under defi nition of the 1951 Convention on the 
Status of Refugees. 

Contrary to the defi nition of environmental-
ly displaced persons, a defi nition of a refugee 
exists in international law, which is legally bind-
ing. 1951 UN Convention Relating to the Status 
of Refugees in article 1 defi nes refugee as:

“Any person who.., owing to a well-founded 
fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular 
social group or political opinion, is outside the 
country of his nationality and is unable or, ow-
ing to such fear, unwilling to avail himself of the 
protection of that country; or who, not having a 
nationality and being outside the country of his 
former habitual residence as a result of such 
events, is unable or, owing to such fear, is un-
willing to return to it”.32

In case of using the term refugee when 
referring to environmentally induced migration 
it is noticeable that the persons whose dis-
placement is environmentally induced do not 
fl ee from well-founded fear of persecution. As 
a result, the use of the term refugee to refer 
to the person whose displacement is driven by 
environmental degradation would point to na-
ture as the persecuting agent instead of man’s 
unsustainable use of resources.33 Neither the 
environment nor climate change can by any 
stretch of the imagination fall under the fi ve rea-
sons – race, religion, nationality, membership 
of a particular social group or political opinion 
stipulated in the 1951 UN Convention. Unlike 
refugees who cross an international border to 
seek asylum because of well-founded fear of 
persecution, most environmentally induced mi-
grants are likely to remain within their countries 
of origin.

The only time environmentally induced dis-
placed may be regarded as refugees is when 
the state uses environment as an instrument of 
political coercion. This is because at the heart 
of the notion of persecution lies state failure 
to provide protection. This happens when the 
state is either the perpetrator of persecution 
or is unwilling or unable to protect its citizens 
against harm perpetrated by non-state actors. 
None of this is true in environmentally induced 
displacement to save the exception in which a 
state may use the encirclement as an instru-
ment of persecution. As Renaud stated “unless 
it is assumed that nature or the environment can 
be the persecutor, the term refugee does not 
appear suitable for describing those displaced 
by environmental factors”.34Furthermore, as 
Renaud explained environmental conditions do 
not constitute a basis for international protec-
tion. “We argue, to the contrary, that environ-
mental conditions should be considered as one 
element forcing people to fl ee their places of 
origin and as such should be afforded similar 
rights and protection as refugees fl eeing be-
cause of other causes”.35 In spite of such strict 
attitude toward the term of environmental refu-
gee, William Wood identifi es a specifi c sub-cat-
egory of refugees who can be regarded as “true 
environmental refugees”. This sub-category in 
his view includes people who are victimized by 
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an unequivocal ecocide policies or activities of 
oppressive regimes. Although refugees whose 
repatriation opportunities are stifl ed by the lit-
tering of their homelands with landmines or 
destruction of infrastructure by combatants or 
government forces.36

Stephen Castle of the Refugee Studies 
Center criticized the term, and noted that the 
term environmental refugees is simplistic, one-
sided, and misleading:

“A reasonable conclusion from this research 
literature is therefore that the notion of the ‘envi-
ronmental refugee’ is misleading and does little 
to help us understand the complex processes 
at work in specifi c situations of impoverishment, 
confl ict and displacement. This does not mean, 
however, that environmental factors are unim-
portant in such situations. Rather they are part of 
complex patterns of multiple causality, in which 
natural and environmental factors are closely 
linked to economic, social and political ones. 
This is where we need much more research and 
better understanding, if we are to address the 
root causes of forced migration”.37

As cited above using term environmental 
migrant would be better and more suitable with 
environmentally-induced displaced persons, 
than term environmental refugee. Graeme 
Hugo follows this path and suggests that the 
term environmental migrant is more appropri-
ate than environmental refugee, and although 
he agrees with Richmond’s suggestion that 
“the reality of external and internal migration 
induced mainly, or partly, by environmental 
factors cannot be denied”,38 he argues that en-
vironmental change is a factor that leads to in-
voluntary migration and should be recognized 
academically and politically as such.39

1.1.1. Defi nition of Refugee in Regional 
Instruments: African Union and 
Cartagena Declaration

It must be pointed out that regional instru-
ments have sought to expand the defi nition of 
refugees, among them African Union, which in 
its’ convention relating to refugees expanded 
the defi nition of refugees to include those fl ee-
ing “events seriously disturbing public order”. It 
is likely that those who fl ee sudden-onset nat-

ural disasters such as a tsunami or an earth-
quake would fall within this defi nition and may 
be considered to be a refugee. In other words 
in Africa there is a regional practice to allow 
those affected by natural disasters such as 
famine and drought to cross international bor-
ders. The practice may in part be attributable to 
the African Union’s expanding the UN Refugee 
Convention’s defi nition of “refugee”, to include 
those forced to leave their country owing to 
“events seriously disturbing public order”.

In this respect Edwards argues that such 
an interpretation is theoretically possible, but 
notes that even though people fl eeing such di-
sasters are often given refuge on the territory 
of neighboring states, in such a case receiving 
states rarely declare that they are acting pur-
suant to their Convention obligation.40 Thus, 
Edwards suggests that, at most, the general 
practice of hosting people displaced by envi-
ronmental events “may be seen as contribut-
ing to the development of a right of temporary 
protection on humanitarian grounds under 
customary international law, rather than under 
treaty obligation”.41

1.1.2. European Union

European Union is different kind of an in-
ternational organization and its’ special legal 
personality distinguishes from other types of in-
ternational or regional organizations. One of the 
main features of the EU’s personality is to regu-
late not only matters related to solely the Union, 
but mostly related to Member States. The EU 
Temporary Protection Directive was designed 
as one of the mechanisms addressing environ-
mental displacement.42 This Directive mainly 
responds to mass infl ux due to armed confl ict, 
endemic violence or generalized human rights 
violations.43 The drafting history reveals that 
Finland sought to include in the defi nition rec-
ognition of displacement by natural disasters, 
but this was not supported by other Member 
States. Main reason why states did not support 
Finish proposition is that countries did not want 
to take additional responsibilities relating hu-
man migration. Belgium and Spain noted “such 
situations were not mentioned in any interna-
tional legal document on refugees”.44
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1.2. Defi nition of a Refugee by Court

Superior courts around the world have ex-
plained that the Refugee Convention does not 
cover “individuals in search of better living con-
ditions, and those of victims of natural disasters, 
even when the home state is unable to provide 
assistance”.45The High Court of Australia has 
stated that the requirement of “persecution” 
limits the Convention’s humanitarian scope and 
does not afford universal protection to asylum 
seekers. No matter how devastating may be 
epidemic, natural disaster or famine; a person 
fl eeing them is not a refugee within the terms of 
the Convention.46 People fl eeing natural disas-
ters and bad economic conditions fall outside 
the Convention.47

Almost identical approach was declared 
by The House of Lords and observed that the 
Convention does not provide protection in all 
cases.

“The applicant may have a well-founded 
fear of threats to his life due to famine or civil war 
or of isolated acts of violence or ill-treatment for 
a Convention reason which may be perpetrated 
against him. But the risk, however severe, and 
the fear, however well founded, does not entitle 
him to the status of a refugee. The Convention 
has a more limited objective, the limits of which 
are identifi ed by the list of Convention reasons 
and by the principle of surrogacy”.48

In spite of above discussed cases there 
have been a small number of cases in Aus t-
ralia and New Zealand where people from 
Tuvalu and Kiribati have sought to argue they 
should receive refugee protection from climate 
change impacts, and applicants from Tonga 
and Bangladesh have sought protection on 
the same basis.49 Unfortunately they have all 
failed. In these cases, the Court explained “this 
was not a case where the appellants could be 
said to be differentially at risk of harm amount-
ing to persecution due to any one of these fi ve 
grounds. All Tuvalu citizens face the same en-
vironmental problems and economic diffi cul-
ties living in Tuvalu. Rather, the appellants are 
unfortunate victims, like all other Tuvaluan citi-
zens, of the forces of nature leading to the ero-

sion of coastland and the family property being 
partially submerged at high tide”.50

After reviewing the drafting process of the 
refugee convention, it is clear that drafters in-
tended defi nition to be strict and one-minded. 
States were unwilling to leave gaps and holes 
for interpretation of defi nition in legally binding 
document; otherwise they did not want term to 
be interpretable.51

In this line, it was widely believed that defi -
nition of term refugee is somehow outdated 
and needs modifi cation to refl ect developed 
human rights concept,52 so idea that environ-
mentally-induced displacement would be cov-
ered by refugee defi nition became more and 
more popular. This scenario surely will result 
in offering more protection and guarantees to 
environmentally displaced persons. Thus, the 
proponents of environmental refugees seek to 
restrict its application to three direct impacts of 
climate change: sea-level rise, extreme weath-
er events, and drought and water scarcity.

After exploring sources and documents re-
garding legal defi nition of environmental refu-
gee in this chapter, it’s evident that term “envi-
ronmental refugee” does not have legal foun-
dation and its future perspectives are vague. 
Using term migrant or “environmental migrant” 
would be more pragmatic and useful both for 
legal actors and for migrants as well.

2. LEGAL FRAMEWORK

Apart from defi nition of environmentally in-
duced migrations, it is very important to explore 
existing legal frameworks somehow regulating 
human displacement.

As noted above in 1992, the UN Commi-
ssion on Human Rights decided to appoint a 
Representative of the Secretary-General to 
study the global crisis of internal displacement; 
Secretary-General Boutros Boutros-Ghali as-
ked Dr. Francis Deng to take this position. The 
Representative recognized that, unlike the pro-
tection afforded to the refugees by the 1951 
Convention on Refugees, there was no analo-
gous international treaty protecting the inter-
nally displaced. The Representative has been 
asked to work with a team of legal experts to 
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study whether international law provided ad-
equate protection for internally displaced per-
sons, and if so, to what extent. Legal experts 
concluded that, although international law pro-
vides some protection to internally displaced 
persons, at the same time it contains certain 
gray areas and even gaps.53

One of the legal frameworks relating with 
displaced persons is the 1990 UN Convention 
on the Protection of the Rights of all Migrant 
Workers and Members of their Families, which 
has been ratifi ed by no than more 45 coun-
tries.54 The International Labour Organization’ 
(ILO) conventions on migrant workers do not 
go so far, clearly as they do not extend to ir-
regular migrants.55 On the other hand prac-
tice in migration refl ects that for the adverse 
people the crucial is to legally enter the state 
other than homeland and legally reside there, 
because when a person is legally in any state 
it’s clear that he is protected under international 
human rights law.

Another legal instrument of internation-
al law is the 1954 Convention relating to the 
Status of Stateless Persons that may apply 
to some environmentally displaced persons 
in event the whole territory of some small is-
land would disappear or at least become 
uninhabitable.56Active discussion among legal 
scholars has been recently spilled on the pos-
sibility and consequences of the territory of a 
state disappearing, notably regarding the exis-
tence of the state and the status of its nation-
als. Until the territory of a state disappears, or 
at least becomes uninhabitable, any argument 
based on the law on statelessness is bound 
to fail, as the protection afforded by the 1954 
Convention applies only to individuals who, at 
a given time, are not considered as nationals 
by any (existing) state under the operation of 
its law.

When people migrate across international 
borders, irrespective of the reason, internation-
al law must govern the legal situation created 
by that movement.57 Under the principles of in-
ternational law, the reason why people leave 
their homes is crucial to accord them certain 
rights. Thus, when a natural disaster occurs, 
international law considers that the state is still 
primarily responsible for its people.58

For legal purposes, those who cross in-
ternational boundaries are referred to as “refu-
gees” while those who fl ee their homes but re-
main within the boundaries of their own country 
are referred to as “internally displaced people” 
(IDPs). Traditionally international law did not 
govern activities within states and because 
IDPs remain within their national boundaries, 
technically, international law cannot govern 
them; this is based on the principle of non-
intervention in internal affairs.59 This situation 
has, however, changed in recent years with 
the advent of the protection of human rights. 
Additionally, with the internationalization of is-
sues such as environmental protection, sus-
tainable development, and good governance, 
international law has begun to govern activities 
within national borders.

The gap refers to the fact that under exist-
ing law, persons who need to move to another 
country due to climate change impacts in their 
home country have no right to remain perma-
nently in another country. This gap exists for two 
reasons: fi rst, the domestic immigration policies 
of most countries generally do not allow non-cit-
izens to remain permanently because of envi-
ronmental conditions in their home countries,60 
however some countries provide a framework 
under which non-citizens may remain tempo-
rarily because of environmental conditions in 
their home country.61 Second, climate migrants 
are unlikely to qualify for protection under in-
ternational law for two main reasons: First, 
climate migrants are unlikely to be considered 
refugees under the UN convention on refugee. 
Second, they are unlikely to be able to invoke 
the non-refoulement principle under existing in-
ternational human rights law.62

As it explained above, it is unlikely that cli-
mate migrants will be able to rely on the right of 
non-refoulement, but this right may be invoked 
as principle, which exists under human rights 
treaties and possibly as a matter of customary 
international law.63 According to Jane McAdam 
and Ben Saul, non-refoulement under treaty 
and customary international law now encom-
passes non-return to persecution, arbitrary 
deprivation of life, torture or cruel, inhuman, or 
degrading treatment or punishment.64
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3. FUNDING GAP IN ENVIRONMENTAL 
MIGRATION AT INTERNATIONAL LEVEL

The other major gap in existing law and 
policy underpinning the proposals for a binding 
multilateral protection instrument for environ-
mental migrants is the funding gap.65 This gap 
refers to the lack of a dedicated international 
source of funds to help offset the costs of envi-
ronmental migration. Apparently there is no ex-
isting estimate of the potential costs associated 
with climate migration, to fund main directions, 
which is the most problematic in light of climate 
migration context, anyway this is no justifi cation 
for being reluctant toward funding environmen-
tal migration properly, the whole international 
society must be dedicated to solve this major 
problem all over the world. 

As discussed in the beginning, the most 
widespread is internal migration as compared 
with cross border migration. This indicates that 
wealthy nations have primary humanitarian re-
sponsibility to assist states that are adverse by 
natural disasters on one hand and on the other 
hand by human migrations.

While international society is missing spe-
cial fund for environmental migration, it seems 
useful to explore existing complementary funds 
addressing environmental migration. One of 
the main sources among existing funds for 
migration is the International Organization for 
Migration’s Development Fund. IOM receives 
support from such strong organizations as 
Asian Development Bank. After allocating sum 
from donor organizations IOM distributes it 
among the most adverse states. According to 
a recent report from the Asian Development 
Bank, “the IOM Development Fund has fund-
ed and is funding pilot migration and climate 
change and environmental projects in Egypt, 
Mauritius, and Kenya”.66

Second potentially relevant source of funds 
for climate migration may be consider “Disaster 
relief resources”.67 This source is supplement-
ed by donor organizations too, such as “UN 
Central Emergency Response Fund”68and 
the Asian Development Bank’s Asia Pacifi c 
Disaster Response Fund.69 The third major po-
tential source may be development assistance 
relevant source of funds for addressing climate 

migration. This source supports not only en-
vironmental migration, but also assists poor 
states in developing process. Another source of 
funding is climate change funds for dealing with 
environmental migration induced by climate 
change.70 There are a number of existing mul-
tilateral sources dedicated to support climate 
change adaptation efforts in developing coun-
tries that potentially could be used to fi nance 
measures related to climate migration.71A 
prominent example is the Adaptation Fund es-
tablished by the parties to the Kyoto Protocol. 
It started approving projects for funding in 2010 
and to date has approved projects amount-
ing to US$166.4 million.72 In this respect it is 
worth to mention that in 2010, in Cancun, the 
Conference of the Parties agreed to establish 
a Green Climate Fund to fund mitigation and 
adaptation in developing countries. Beside this 
in December 2009 in Copenhagen, developed 
countries had proposed a fund of up to US$100 
billion per year to help developing countries 
mitigate and adapt to climate change.73

Having mentioned the four permanent 
funds dealing with environmental migration 
were above one can argue that funding gaps 
do not exist in International Law. However, to 
our view, the main problem to be solved is to 
establish one specifi c fund concentrated solely 
on environmental migration, another way out is 
treaty-based panel dealing with funding of cli-
mate migration.

4. UNITED NATIONS GUIDING PRINCIPLES

UN Guiding Principles address the specifi c 
needs of internally displaced persons world-
wide. They identify rights and guarantees rele-
vant to the protection of persons from forced dis-
placement to their protection. These Principles 
refl ect and are consistent with International 
Humanitarian Law and International Human 
Rights Law. The Principles restate the relevant 
principles applicable to internally displaced, 
which are now widely spread out in existing in-
struments, although they identify signifi cant ar-
eas in which the law fails to provide adequate 
protection. They apply to the different phases of 
displacement, explicitly recognizing a right not 
to be arbitrarily displaced, to access to protec-
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tion and assistance during displacement and 
guarantees during return or alternative settle-
ment and reintegration.74

The Principles provide that “every hu-
man being shall have the right to be protect-
ed against being arbitrarily displaced”. This of 
course does not exclude duties of authorities 
to undertake a lawful displacement, including, 
among other things, that the authorities under-
taking such displacement shall ensure, to the 
greatest extent possible, that proper accom-
modation is provided to the displaced persons. 
Displacement may be carried out due to public 
health and public order considerations.

The Guiding Principles on Internal 
Displacement may provide countries, facing in-
ternal movement, with a blueprint for assisting 
and protecting people displaced internally by 
climate impacts, within a rule of law and human 
rights based framework. Some countries, such 
as Colombia, have incorporated important parts 
of the guiding principles into domestic law. By 
encouraging affected States to implement the 
Guiding Principles, at the same time the inter-
national community could help build their ca-
pacity to rationally and responsibly deal with 
the troubles of climate-related IDPs.

From the very beginning it must be men-
tioned that the Guiding Principles identify three 
phases relevant to the problem of internal dis-
placement: the pre-displacement phase, the 
situation during displacement and the con-
cluding phase of return and reintegration. The 
principles also provide norms for humanitarian 
assistance to internally displaced persons dur-
ing all above mentioned phases. The guiding 
principles encompass provisions relevant in 
the context of internal displacement relating to 
climate change, but anyway there are provi-
sions which would usefully inform a framework 
relating to cross-border movement.

The fi rst section of the guiding principles 
concerns the pre-displacement phase. The 
Principle 7 states that where displacement oc-
curs “other than during the emergency stages 
of armed confl ict and disasters”, individuals 
should have access to information about the 
reasons and procedures for their movement, 
and, where applicable, right to compensation 
and relocation. Apart from this, they should also 

be able to participate in the planning and man-
agement of their movement, and have the right 
to life, dignity, liberty, and security respected.75

The main body of the principles relates to 
protection during active displacement. It sets 
out a human rights framework for ensuring that 
a wide range of civil, political, economic, social 
and cultural rights are respected.76

The next section of the guiding principles 
deals with the issue of humanitarian assis-
tance, stating that the primary duty has national 
authorities for providing humanitarian assis-
tance to internally displaced persons. It further 
provides that humanitarian organizations have 
the right to offer their assistance to the inter-
nally displaced and that such offers shall not be 
regarded as an unfriendly act or interference 
in a state’s internal affairs. Authority is also re-
sponsible to ensure that people enjoy right to 
access to humanitarian assistance.77

The document concludes with the post-
displacement phase, addressing return, re-
settlement and reintegration. Authorities have 
the primary duty to establish conditions and to 
provide the means to allow internally displaced 
persons to return voluntarily, in safety and with 
dignity, to their homes or places of habitual 
residence, or to resettle in another part of the 
country.78

As mentioned in the beginning, the Guiding 
Principles is a non-binding document and has 
solely recommendatory character. This means 
that implementation of these provisions is up 
to states’ kind will. In spite of this, the inter-
national law practice reveals that non-binding 
document may become binding if they become 
part of customary international law. The follow-
ing chapter will consider whether the Guiding 
Principles are part of Customary International 
Law.

4.1. Are Guiding Principles Part of 
Customary International Law

The Statute of International Court of Justice 
lists the sources of International Law. After 
treaties, the Statute, lists the second source of 
international law “international custom as evi-
dence of a general practice accepted as law”.79 
The International Court of Justice interpreted 
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that custom or Customary International Law as 
comprised of two essential elements: 

Objective element of the general practice 9 
of states;
The subjective element of “accepted as law 9 
states engage in a practice out of a sense 
of legal obligation opinio juris.80

Traditionally custom results from a general 
and consistent practice followed by states out 
of a sense of legal obligation rather than for the 
sake of tradition or courtesy.81 This test focuses 
on what a state does in real practice in terms of 
how it interacts with other states.82Opinio juris 
requires a fi nding that a state has acted out of 
a sense of legal obligation.83

Modern custom, on the other hand, is 
determined through a deductive process that 
starts with a focus on what a state says, rath-
er than on what a state does.84 To this extent 
opinion juris moves from a secondary consider-
ation to the primary consideration, while it is es-
tablished that for considering norm as custom 
of international law accepted as law by crite-
ria discussed above is crucial and at the same 
time cumulative. Apart from states practice in 
emerged customary rule vital element is courts 
decisions to determine that a norm has become 
binding customary international law, in practice 
while international court such as International 
Court of justice does not declares that norm is 
part of customary international law, scholars 
are very careful to assert norm as international 
custom.85 As already mentioned almost in ev-
ery case determinative is ICJ, but this does not 
mean national courts judgments are not impor-
tant. 

The principal source of evidence of a 
state’s practice can be found in published ma-
terial, including reports of actions taken by the 
state, statements made by the state’s agents at 
various fora, state laws, and judicial decisions 
and in national courts decisions.86 Evidence of 
state practice also may be found in writings of 
international legal scholars and practitioners.87 
Treaties also can be evidence of state prac-
tice, but as noted earlier, no treaty exists with 
respect to internal displacement. Theoretical 
analyses of customary international law dis-
cussed in conjunction with guiding principals, 
shows that it has been only a relatively short 

time since the principles were adopted in 
1998. Thus, it is not just to regard their status 
as customary international law.88 As to states 
practice only three countries (Angola, Burundi, 
and Colombia) have taken actions, in varying 
degrees of specifi city, demonstrating that they 
consider the guiding principles to be interna-
tional law. These countries in their national law 
enacted, that principles are legal binding docu-
ments. As it is mentioned above, in assessment 
process of state practice, vital importance has 
courts attitude toward matter and it’s decisions. 
In this line in two decisions of the Constitutional 
Court of Colombia, court stated that principles:

“Be used as parameters for creation of 
norms and for interpretation in the fi eld of forced 
displacement and in regard to the attention given 
to displaced people by the State”.

In addition, numerous states have ex-
pressed their support of the guiding principles 
within the context of the United Nations. On 
April 17, 1998, the UN Commission on Human 
Rights adopted a Resolution, which was spon-
sored by fi fty-fi ve countries, approving the 
guiding principles.89 Beside this on the session 
some states noted the relevance and impor-
tance of the Guiding Principles in responding 
to internal displacement, among them rep-
resentatives from Georgia declared that this 
principles are very effective and useful mecha-
nism.90 However, in spite of above mentioned 
speaking of states practice from emerging 
customary norm crucial is “general practice” 
of states”, this of course does not require uni-
versal acceptance,91but it should include the 
conduct of all states, which can participate in 
the formulation of the rule or the interests of 
which are specially affected.92 On the contrary, 
as we can see above-mentioned states are not 
the most affected states. For future progress in 
respect of emerging custom rule, main require-
ment is to emerge the most affected states 
practice and at least implement main principles 
in their national law. Their future acts regard-
ing the Principles will be critically important for 
the development of the principles as custom-
ary international law. With respect to the prin-
ciples, we can see that the practice of Angola, 
Burundi, and Colombia is highly relevant be-
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cause they are states affected by internal dis-
placement, but only three state is not suffi cient 
in case where other states are more affected 
world wide. Another way is the requirement for 
recognizing acts of the United Nations, such 
as resolutions of the General Assembly, as a 
source of international customary law is that the 
resolution declares that the rule or principle un-
der consideration “is the law”. If a large number 
of states vote against the resolution, its value 
as evidence of customary international law is 
correspondingly reduced, however, if process 
would be contrary, it could be base to speak 
about emerging customary rule. The third way 
is international courts decision, but unfortunate-
ly for this moment, none of international court 
adjudicated relating subject. At this point, we 
have Tuvalu going to lodge a claim before the 
International Court of Justice against Australia 
and the United States, because these coun-
tries are responsible for the consequences of 
climate change.

As noted earlier, traditional custom re-
quires a general and consistent practice by 
states. The second requirement is opinion juris 
that states act out of a sense of legal obliga-
tion rather than tradition or courtesy.93As the 
International Court of Justice in the North Sea 
Continental Shelf Case stated:

“Implicit in the very notion of the opinion ju-
ris sive necessitatis. The States concerned must 
therefore feel that they are conforming to what 
amounts to a legal obligation. The frequency, or 
even habitual character of the acts, is not in itself 
enough”.94

Due to above mentioned criteria, states 
practice and general attitude of states to this 
subject predicts that United Nations Guiding 
Principles on Internally Displaced Persons is 
not part of customary international law yet.

5. REGULATION OF ENVIRONMENTAL 
MIGRATION BY COUNTRIES

Due to past association and perhaps con-
tinuance of strategic military and economic in-
terests in the Pacifi c, the United States bound 
itself by treaty giving migrants rights and privi-
leges under the Compact of Free Association 

(COFA) to citizens of Micronesia, Palau and 
the Marshall Islands.95 Arrangement has impli-
cations for environmental migration.96

As we see some pacifi c states benefi t legal 
guarantees and protection in United States, but 
you cannot imagine that these people simply 
can entry to the state and being guaranteed 
with social and economic protection. Ministry 
of United state is determinative in giving entry 
permit, decision to admit migrants are, howev-
er, optional and subject to ministerial discretion. 
The Immigration and Nationality Act, grants 
the Secretary of the Department of Homeland 
Security discretion to parole an individual into 
the United States.97 However in response to 
the January 12, 2010 magnitude 7 earthquakes 
in Haiti, which killed up to 230,000 people the 
United States granted humanitarian parole to 
Haitian orphan children to come to the United 
States for inter-country adoption.98Weakness 
of United States’ immigration system, namely 
of the act discussed above is, that decision-
making process is wholly ruled by secretariat 
based on discretion principle. This refl ects that 
entry permit is optional and does not have any 
strict requirement to be meet by the applicant. 
We see same approach in case of Australia. 
In the Ozmanian case, the Australian Federal 
Court stated that the nature of the discretionary 
power:

“Makes it clear that the Minister is not un-
der a duty to consider whether to exercise the 
power under § 417(1) in respect of any decision, 
whether or not the Minister is requested to do so 
by the applicant or any other person, or in any 
other circumstances”.99

The “no duty to consider” provision was 
likewise affi rmed in Bedlington case.100

Notwithstanding legal gaps in internation-
al law regarding regulations of environmental 
migration some countries and regions through 
domestic legislation or treaty, have acknowl-
edged an obligation towards victims of environ-
mental disasters from other countries. Among 
them are Both the Swedish Aliens Act (2006) 
and Finnish Aliens Act (2009) mentioning en-
vironmental disasters as a source for the grant 
of protection and residency in Sweden and 
Finland, respectively.101
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In Africa, there is the regional practice of 
allowing peoples affected by the natural disas-
ters such as famine and drought, to cross inter-
national borders. This practice may in part be 
attributed to the African Union’s expanding the 
UN Refugee Convention’s defi nition of refugee, 
to include those compelled to leave their coun-
try owing to events seriously disturbing public 
order.102

Some domestic and regional law provides 
the temporary protection for groups of people 
displaced by environmental disasters. Only lim-
ited number of states provides permanent pro-
tection for environmental migrants. In number 
of states such as United States and European 
Union, the decision to admit migrants itself is 
optional and subject to ministerial discretion.103

Not surprisingly one of the states offering 
some kind of protection for displaced persons 
is United States. Temporary Protected Status 
(TPS) is a discretionary status in the United 
States, designed to provide “safe haven” for 
people who are fl eeing, or unwilling to return, 
due to potentially dangerous situations, to their 
home country. Unfortunately, protection is not 
automatic: the Secretary of Homeland Security 
must fi rst designate a country before its nation-
als are eligible. The Secretary of Homeland 
Security may designate a country where there 
is an on-going armed confl ict threatening peo-
ple’s personal safety, or where:

The foreign state is unable, temporarily, to 1) 
handle adequately the return to the state of 
aliens who are nationals of the state;
There has been an earthquake, fl ood, 2) 
drought, epidemic, or other environmental 
disaster in the state resulting in a substan-
tial, but temporary, disruption of living con-
ditions in the area affected and;
The foreign state offi cially has requested 3) 
designation under this subparagraph.104

Grant of TPS enables the benefi ciary to 
work and precludes deportation for the period 
of the designation. TPS can be granted for peri-
ods between 6 and 18 months, and it can be ex-
tended if country conditions do not improved.105 
In the past there have been calls for TPS from 
(Peru, Pakistan, Sri Lanka, India, Indonesia, 
Thailand, Somalia, Myanmar, Malaysia, the 
Maldives, Tanzania, Seychelles, Bangladesh 

and Kenya), but the Administration did not take 
a formal position on them. Notwithstanding as 
we sought earlier, peoples form number of coun-
tries managed to receive TPS status.106Apart 
from TPS, the Attorney General may provide 
discretionary relief from deportation. This may 
consider as ensuring principle of non-refoul-
ment.107

Beside states mentioned above according 
to Kälin, even though Swiss asylum law does 
not expressly mention natural or environmental 
disasters, legislation on temporary and subsid-
iary protection can be interpreted to accommo-
date climate-related scenarios. Also In 2010, 
Argentina adopted new immigration legislation 
providing access to provisional residence per-
mits for individuals who cannot return to their 
country of origin because of a natural or envi-
ronmental disaster.108

After analyzing legal instruments related to 
human migration, it is clear that on the inter-
national there is no legal mechanism offering 
protection for environmental migrants. In spite 
of this legal gap, number of states offers injured 
persons some kind of protection and socio-
economic guarantees. This does not mean that 
these states are acting due to their internation-
al commitments. States are acting discretion-
ally and their assistance is up to their kind will 
and their humanitarian policy at the same time. 
Apart from this when great disasters happens 
numbers of states are voluntarily offering hu-
manitarian assistance to affected people.109

6. HUMAN RIGHTS AND MIGRATION, 
COMPLEMENTARY PROTECTION

Despite the clear link between climate 
change and human rights, the international 
community has been reluctant to study this 
link.110Thus, only recently in April 2008, the UN 
Human Rights Council requested the UN High 
Commissioner for Human Rights (hereafter 
OHCHR) to study the human rights implications 
of climate change.111In its report the OHCHR 
identifi ed the right to life, the right to adequate 
food, the right to water, the right to health, the 
right to adequate housing, and the right to self-
determination as rights which could be affected 
by climate change.112
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In its report on the link between human 
rights and climate change, the Offi ce of the 
High Commissioner for Human Rights noted 
that, referring to the First Assessment Report 
of the IPCC, the greatest single impact of cli-
mate change would be on human migration. 
The report recognizes that while people mov-
ing across an international border due to en-
vironmental factors are entitled to general hu-
man rights guarantees in the receiving state, 
surprisingly at the same time they would not 
have a legitimate right of entry. This, however, 
is a contradictory statement, if people have no 
right of entry to a state, what is the point of be-
ing entitled to general human rights guarantees 
in that state.

Importantly, UDHR Article 13 also declares 
“everyone has the right to leave any country, 
including one’s own, and to return to one’s own 
country”. The declaration does not require any 
other country to admit people who exercise 
their right to leave. Discussing article 13 in con-
text of human migration reveals that in spite of 
persons right to leave their country, in interna-
tional law is not legal obligation enshrined by 
international instruments to enjoy right to entry 
in other state than state of nationality.113

Among international instruments regulating 
states responsibility, most developed is human 
rights law, which impose broaden obligations to 
states beyond the refugee category to include 
people at risk of arbitrary deprivation of life, or 
torture, crucial, inhuman or degrading treatment 
or punishment. This is known in international 
law as complementary protection, because it 
describes solely human rights-based protection 
and does not indicates to other special regula-
tions relating to matter, such as special regula-
tion for refugees. Principle of complementarity 
is used by the European Union, Canada, the 
United States, New Zealand, Mexico, and part-
ly Australia. They all have systems of comple-
mentary protection in place, which seek to im-
plement these international law obligations.114

For this reason, we can examine a viola-
tion of a socio-economic right, for example, 
violation of the right to an adequate standard 
of living to be re-characterized as a form of in-
human treatment, which is a right giving rise to 
international protection.115Although existing ju-

risprudence does not preclude climate impact 
from being recognized as a source of inhuman 
treatment. In the same way, we cannot fi nd in 
jurisprudence direct indication, that climate im-
pact must be recognized as source of inhuman 
treatment.116

6.1. Right to Life

In our point of view, right to life in context of 
complementary protection deserves to be dis-
cussed separately, because during actual mi-
gration process this is the most affected right. 
Right to life is protected both by international 
treaties and under customary international 
law. This right is protected under such inter-
national treaties as: United Nations Universal 
Declaration UDHR (art 3)117; International 
Covenant on Civil and Political Rights ICCPR 
(art 6)118; Convention for the Protection of Human 
Rights and Fundamental Freedoms ECHR (art 
2)119and other regional human rights treaties. 
UN Human Rights Committee stated that it’s 
supreme right which is basic to all human rights 
and is non-derogable right. At the same time, 
committee described that it is recognized as 
entailing a non-refoulement obligation.120Right 
to life encompass states both positive and neg-
ative obligation. The right to life includes an ob-
ligation to take positive measures to protect it, 
which may be relevant in considering whether 
a country of origin is in fact taking steps to im-
prove such living conditions. A useful analogy 
for the climate change context may be provided 
by the UN Human Rights Committee’s remarks 
on the threat to life posed by nuclear weapons. 
Nuclear weapons may not only cause death 
directly, but also indirectly by contaminating 
the environment with radiation. Similarly, the 
impacts of climate change experienced (for ex-
ample) through salt-water intrusion into fresh 
water supplies could, on this reasoning, be in-
terpreted as a threat to the right to life. In each 
case however, the severity and extent of the 
harm would determine whether the right to life 
had been violated. In the meantime, ICJ Judge 
Weeramantry argued, in a separate opinion in 
the Gabit’kovo- Nagymaros case that “protec-
tion of the environment is a vital part of contem-
porary human rights doctrine, for it is an indis-
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pensable requirement… for numerous human 
rights such as the right to health and the right 
to life”.121

The European Court has similarly acknowl-
edged that the right to a healthy environment is 
linked to the right to life, and that environmental 
damage can affect the rights to life, property, 
home and private life.122

Also, in Budayeva v. Russia, the European 
Court of Human Rights held that the State’s 
duty to protect life extends to protection from 
natural disasters where the risk is known.123

6.2. Principle of Non-Refoulment

In international law, there is a principle that 
is of paramount importance, that is the principle 
of non-refoulement (prohibition to return). The 
principle is applicable to any refugee, asylum-
seeker, or an alien who needs some form of 
shelter from the state under whose control he/
she is. The non-refoulement principle means 
that states cannot return aliens to territories 
where they might be subjected to torture, in-
humane or degrading treatment, or where their 
lives and freedoms might be at risk.

On the other hand, states remain right to 
determine their migration policy themselves. 
This practice has been recognized to be within 
the reserved domain of their sovereignty.124 
Immigration control presupposes two preroga-
tives: denying or blocking access to state ter-
ritory, and ensuring the return of those aliens 
who have succeeded in entering.125At the same 
time, immigration control as an expression of 
state sovereignty must be subject to the prin-
ciples of international human rights law. In oth-
er words prerogatives of states to control en-
trance, residence, and deportation of aliens are 
subject to certain human rights obligations.126

The most important legal instruments re-
lating to the principle in international law are: 
UN convention on refugee and UN conven-
tion against torture;127also Convention for the 
Protection of Human Rights and Fundamental 
Freedom.128 All this documents impose prohibi-
tion to return. The most important international 
human rights instruments, which prohibit expo-
sure to refoulement is UN convention on refu-
gee, article 33 provides:

“No Contracting State shall expel or return 
(“refouler”) a refugee in any manner whatsoever 
to the frontiers of territories where his life or free-
dom would be threatened on account of his race, 
religion, nationality, membership of a particular 
social group or political opinion”. 

In this respect, Article 3 of convention 
against torture states “no State Party shall 
expel, return or extradite a person to another 
State where there are substantial grounds for 
believing that he would be in danger of being 
subjected to torture”. In addition, European 
Court of Human Rights interpreted article 3 of 
European convention in a manner to include a 
prohibition on Refoulement.129

In theory, one can argue that, breach of 
any human rights may invoke principle of non-
refualment.130In most cases however,”it will be 
virtually impossible for an applicant to estab-
lish that control on immigration was dispropor-
tionate to any breach” of a human right.131This 
is because unlike the absolute prohibition on 
returning someone to inhuman or degrading 
treatment, for example, most other human 
rights provisions permit a balancing test be-
tween the interests of the individual and the 
State. State’s general lack of resources can-
not be used to justify a breach of article 3.132 
Some countries national law and courts states 
that there may be some extreme cases where 
a person would face such poor conditions if 
returned such as lack of water, food, or basic 
shelter. In case when these considerations are 
met and harm may reach threshold of inhuman 
treatment, only in this case the principle of non-
refoulment may be invoked based on the viola-
tion of article 3.133

Since the case of Soering v. United 
Kingdom, article 3 of the ECHR has been rec-
ognized as precluding removal to a place where 
an applicant would face a real risk of being 
subjected to torture or inhuman or degrading 
treatment or punishment. Article 3 is absolute, 
and the European Court of Human Rights has 
consistently affi rmed that it cannot be balanced 
against the public interest or any other matter, 
irrespective of the applicant’s criminal or per-
sonal conduct.134

The key rights to consider in the comple-
mentary protection context – the right to life 
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and the right not to be subjected to torture 
or cruel, inhuman or degrading treatment or 
punishment – are clearly recognized in inter-
national law as giving rise to such an obliga-
tion, and which have been incorporated into a 
number of domestic complementary protection 
regimes. International community considers 
breach of these two rights most harsh breach. 
After analyzing international practice, we can 
consider that these two rights are bases of prin-
ciple of non-refoulment. The UN Committee 
on Economic, Social and Cultural Rights has 
not yet considered whether any rights in the 
ICESCR contain a non-refoulement obligation.

 Since neither the ICCPR nor the ECHR 
explicitly protect the right to health, housing, 
and food, protection claims based on other civil 
and political rights are likely to be weaker than 
inhuman or degrading treatment argument. 
Respectively in relation to the human migra-
tion induced by environmental disasters usu-
ally, migrants suffer living conditions and main 
reason of their displacement is inappropriate 
living conditions. So mostly are affected socio-
economic rights that do not provide protection 
on expulsion, in other words does not revokes 
principle of non-refoulment.

7. RESPONSIBILITY ON CLIMATE-INDUCED 
MIGRATION

State responsibility for air pollution was 
recognized as early as in 1941, when the Trail 
Smelter arbitration panel ordered Canada to 
indemnify the USA for trans boundary air pollu-
tion. The panel stated that: 

“Under the principles of international law . . . 
no state has the right to use or permit the use of 
its territory in such a manner as to cause injury 
by fumes in or to the territory of another or the 
properties or persons therein, when the case is 
of serious consequence and the injury is estab-
lished by clear and convincing evidence”.135

One can argue that this statement does not 
relate to human migration and general respon-
sibility, but it’s clear that states have primary 
obligation to refrain from causing damage due 
to their acts or omission in case of trans bor-
der fume emission or other act adverting other 
state.136

In case when the most developed countries 
worldwide are using new technologies and are 
responsible for most emissions of greenhouse 
gases, we might believe that those countries 
have a special obligation to mitigate the harm 
that climate change infl icts on the poor and de-
veloping countries. Thus a legitimate question 
appears why are not these countries respon-
sible for human migration resulted from their 
conducts? Why would not they be liable for the 
damages caused by their conduct?137

As Christian Aid stated in her report relating 
crisis in human migration, in international law 
exist states responsibility on climate change. 
Under the UNFCCC developed countries have 
primary responsibility to assist the developing 
state parties that are particularly vulnerable to 
the adverse effects of climate change in meet-
ing costs of adaptation to those adverse ef-
fects.138

For illustration we can fi nd out fi gures, in-
dicating states emitting greenhouse gas: based 
on tones per capita the top four greenhouse 
gas emitting countries are developed countries 
of Australia (at 27.9), the United States (20.7), 
Canada (22.2), and Ireland (15.6).139 The 1992 
UN Framework Convention (UNFCCC) man-
dates developed country parties to assist the 
developing country parties that are particularly 
vulnerable to the adverse effects of climate 
change in meeting costs of adaptation to those 
adverse effects.140

It is not just, that only states can be held 
accountable for environmental change. Large 
multinational corporations, who in one hand ar-
gue that they may be considered as actors in 
international law, are other possible offenders. 
This legal avenue was taken by Kivalina, a 400 
inhabitant Alaskan village that had to be relo-
cated from the coast, because global warming 
had allegedly resulted in the reduction of sea 
ice, erosion and a greater vulnerability to storm 
waves and surges. The village sought the re-
sponsibility of 24 major industrial companies 
for their alleged contributions to global warming 
and lodged application against these compa-
nies. In Native Village of Kivalina v ExxonMobil 
Corp the Northern District Court of California 
dismissed the suit as a non-justiciable political 
question.141
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Apart from above mentioned interna-
tional society has high expectation of ruling 
such a case in international fora. Nonetheless, 
Tuvalu’s repeatedly threats to lodge a claim be-
fore the International Court of Justice against 
Australia and the United States, on the grounds 
that these countries are responsible for the 
consequences of climate change in this tiny 
island state, are unlikely to succeed.142 In this 
case Tuvalu would not only have to prove that 
greenhouse gas emissions in Australia and the 
United States have (partly) caused a global 
environmental change, but also that global en-
vironmental change (and no other natural or 
manmade phenomena) is the cause of envi-
ronmental degradation in Tuvalu. 

In spite of that, general comments of the 
committees are not legally binding documents 
under international law they are used for inter-
pretation of the norm and for declaring position 
of certain committee on specifi c issue. The 
General Comment No. 12 of the Committee, 
for example, provides an important interpre-
tation on the joint responsibilities of states to 
provide disaster relief and humanitarian aid 
in emergencies, which would include extreme 
environmental events. It declares “states have 
a joint and individual responsibility, in accor-
dance with the Charter of the United Nations, 
to cooperate in providing disaster relief and hu-
manitarian assistance in times of emergency, 
including assistance to refugees and internally 
displaced persons”.143

CONCLUSION

It’s sad that around 100 million persons 
around the world suffer from eco-migration 
and approximately the same amount would 
have been in similar situation if there was not 
a concrete legal mechanism offering this vul-
nerable group certain guarantees. The analysis 
of legal regulations shows that minimum ben-
efi ts for eco-migrants are guaranteed under 
basic human rights. In addition, their situation 
is heavily depended on the good faith of state. 
International community undertook important 

steps when adopted UN guiding principles, but 
despite the fact that long time has passed sig-
nifi cant part of the principles have not been im-
plemented. This is one of the most problematic 
issues. Primarily, legislation should be elabo-
rated and adopted by UN, in order to compel 
states to take not only safeguards but also ob-
ligation on environmental migrants. 

Some of the scholars suggest covering 
eco-migrants under the refugee status, with 
which we disagree for number of reasons. It is 
worthwhile to remember that the refugee status 
has been adopted in 1951 under the political 
pressure and in answer to the widespread prob-
lem of migration in Africa and thus had different 
object of regulation. In addition, the needs of 
victim of political persecution signifi cantly vary 
from the needs of environmental migrants and 
the context is also different. Therefore, elabora-
tion and adoption of new legislative document 
focusing on migration and built on real situation 
is necessary. 

Another challenge is the lack of fi nances in 
relation to eco-migration. As already discussed 
in this article, there are only few funding sourc-
es available for environmental migrants, limited 
to the concrete programs. In the light of global 
problems creation of specialized fund dedicat-
ed to eco-migration is vital.

Climate change constitutes main prob-
lem according to this paper and in general is 
considered as major challenge of nowadays. 
Indeed the climate change will cause wide 
scale environmental migrants. The states, 
which affect the nature and use technologies, 
have bigger responsibilities towards develop-
ing countries. Also, it is important to have an 
opinion of International Court of Justice on this 
topic; Tuvalu is planning to approach the Court 
on this exact matter. 

Finally, it should be underlined that ef-
forts of few states are not enough to resolve 
the global problem of migration and specifi cally 
environmental migration. Synergy of entire in-
ternational community is needed to response 
to the mentioned challenge and the growing cli-
mate change should be gradually declined. 
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1. Sesavali

bolo wlebis ganmavlobaSi klima-

turi cvlilebebis Sedegad gamowveuli 

migracia aqtiuri ganxilvis sagnad iqca 

mTels msoflioSi. stiqiuri movlenebis 

Sedegad gadaagilebul pirebs sxvadsx-

va saxels uwodeben – `eko-migrantebi~, 

`stiqiuri movlenebis Sedegad gadaadg-

ilebuli pirebi~, `garemos migrantebi~1 , 

`klimatis migrantebi~2, da a.S.

arsebobs mosazreba, rom 2050 wl-

isaTvis klimatis cvlilebiT Sedegad 

200 milioni an meti migranti iqneba msof-

lioSi3. 2011 wlis monacemiT4 msoflioSi 

26.4 milioni adamiani iyo gadaadgile-

buli stiqiuri ubedurebebis Sedegad – 

2008 wels 36.1 milioni adamiani, 2009 wels 

16.7 milioni adamiani, 2010 wels – 42.3 

milioni adamiani da 2011 wels – 14.9 mil-

ioni adamiani. SedarebisTvis 2011 wels 

3.5 milioni adamiani iyo iZulebiT gad-

aadgilebuli msoflioSi konfliqtisa 

da Zaladobis gamo. 

winamdebare naSromis mizania stiqi-

uri movlenebis Sedegad iZulebiT gad-

aadgilebuli pirebis (SemdgomSi igp) 

cnebis da problemis Seswavla. pirvel 

TavSi mimovixilavT saerTaSoriso do-

kumentebs, adamianis uflebaTa evro-

puli sasamarTlos gamocdilebas da 

qveynebis praqtikas. agreTve mokled mi-

movixilavT gansxvavebas stiqiuri mov-

lenebis/katastrofebis Sedegad devnil 

pirebsa da ltolvilebs Soris, Tumca 

eko-ltolvilebs Tema imdenad vrcelia, 

xaTuna WiTanava

stiqiuri movlenebis Sedegad iZulebiT 
gadaadgilebuli pirebi erovnul da 

saerTaSoriso samarTalsa da praqtikaSi

rom mas Cven mxolod mokled SevexebiT. 

meore TavSi mimovixilavT saqarTveloSi 

arsebul kanonmdeblobas da praqtikas; 

agreTve moviyvanT saqarTvelos saxalxo 

damcvelis specialuri angariSs – stiqi-

uri movlenebis Sedegad dazaralebuli 

da iZulebiT gadaadgilebuli pirebis/

ekomigrantebis uflebrivi mdgomareo-

bis Sesaxeb. 

bunebrivi katastrofebi Semdegnair-

ia: biologiuri, klimatTan dakavSirebu-

li da geofizikuri. katastrofebis epi-

demiologiis kvlevis centri `katastro-

fas~ ganmartavs Tu moxda erT-erTi qve-

moT CamoTvili:

aTi an meti adamiani daiRupa;• 
Seexo as an met adamians;• 
gamocxadda sagangebo mdgomareoba• 
moTxovnil iqna saerTaSoriso dax-• 
mareba 

am naSromSi moyvanili statistika am 

bunebrivi katastrofebis Sedegad gad-

aadgilebul pirebs Seexeba, Tumca zogi-

erTi mkvlevari aRniSnavs rom ar arse-

bobs statistika im pirTa gadaadgileba-

ze, vinc sacxovrebeli datova ara uecari 

stiqiuri ubedurebis gamo, aramed droTa 

ganmavlobaSi wylis donis vardnis, cxov-

elTa an frinvelTa migraciis Secvlis, 

miwis mosavlianobis davardnis da sxva 

movlenaTa gamo, romlebic nel-nela cv-

lida garemo pirobebs. 

unda iTqvas rom saerTaSoriso 

donezec ar arsebobs raime samarTlebri-

vi dokumenti, romelic daavaldebuleb-
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da saxelmwifoebs stiqiuri ubedure-

biT dazaralebul pirTa socialuri 

dacvis uzrunvelyofas. 1998 wels gaer-

Tianebuli erebis organizaciam miiRo 

`gaerTianebuli erebis organizaciis 

saxelmZRvanelo principebi iZulebiT 

gadaadgilebis Sesaxeb~, romelic sare-

komendacio xasiaTisaa. dokumenti gan-

sazRvravs igp-s cnebas, romelic maT 

Soris moicavs `stiqiur an adamianis mier 

Seqmnil katastrofebs~. ramdenime qvey-

anam erovnuli kanonmdebloba da poli-

tika gaeros saxlemZRvanelo principebze 

dayrdnobiT SeimuSava, magaliTad burun-

di, kolumbia, filipinebi, Sri lanka. isic 

unda iTqvas, rom zogierTi saxelmwifo 

principebis mixedviT agebs igp kanonmde-

blobas, magram igp-Ta statuss ar aniWebs 

stiqiuri movlenebis Sedegad adgilmo-

nacvle pirebs. 

adamianis uflebaTa evropuli sasa-

marTlos praqtika stiqiur an adamianis 

mier Seqmnil katastrofebis Sesaxeb sak-

maod mcirea, amitom rTulia imsjelo 

sasamarTlos erTian midgomaze stiqi-

uri katastrofebis Sedegad dazarale-

bul an gadaadgilebul pirTa sakiTxebze. 

sasamarTlom am sferoSi sul oTxi saqme 

ganixila, aqedan ori saSiS saqmianobas ex-

eboda da ori bunebriv katastrofebs.

saqarTveloSi, misi georgafiuli da 

klimaturi pirobebidan gamomdinare, sak-

maod xSirad xdeba stiqiuri katastro-

febi, da adgilobrivi macxovreblebi 

iZulebulni xdebian datovon sacxovre-

beli adgili: zinadeba maTi uZravi qone-

ba, saxnav-saTesebi, iRupebian Sinauri 

cxovelebi. adgilobrivi mTavroba cdi-

lobs gauwios maT daxmareba, Tumca ar 

arsebobs am sakiTxisadmi unificirebu-

li midgoma. saxalxo damcvelis monace-

mebiT dReisaTvis saqarTveloSi 35 204 

stiqiiT dazaralebuli ojaxia5. Tumca 

iZulebiT gadaadgilebul pirTa moni-

toringis centris (Internal Displacement 
Monitoring Center – IDMC) informaciiT6, 

sadac Sekrebilia informacia msoflios 

masStabiT iZulebiT gadaadgilebul 

pirTa Sesaxeb 2012 wlis martis infor-

maciis Tanaxmad 2011 wlis dasawyisisTvis 

bunebrivi katastrofebis – wyaldidobe-

bis, mewyerebis da miwisZvrebis – Sedegad 

saqarTveloSi adgilmonacvle iyo 116 

000 adamiani (saqarTvelos mTavroba, 

2011 wlis 18 ianvari). cnobili ar aris 

bunebrivi katastrofebis Sedegad rome-

lime adgilmonacvle piri iyo Tu ara 

imavdroulad (1990 and 2008 wlebis) kon-

fliqtis Sedegad devnili7.

saqarTvelos kanonmdebloba ar gan-

martavs ekomigrantTa cnebas da kat-

egorias, saqarTvelos kanonSi `saqarT-

velos okupirebuli teritoriebidan 

iZulebiT gadaadgilebul pirTa – dev-

nilTa Sesaxeb~ ar arian naxsenebi pire-

bi, romlebmac stiqiuri movlenebisa an 

katastrofebis gamo datoves sacxovre-

beli adgili. 

2013 wlis noemberSi saqarTvelos 

mTavrobis mier parlamentSi Setanil 

iqna saqarTvelos kanonis proeqti 

`saqarTvelos okupirebuli teritorie-

bidan iZulebiT gadaadgilebul pirTa – 

devnilTa Sesaxeb~. axal kanonproeqtSi 

ar aris naxsenebi stiqiuri movlenebis 

Sedegad gadaadgilebuli pirebi. 

saqarTvelos saxalxo damcveli 2010 

wlidan amaxvilebda am sakiTxisadmi yura-

dRebas saparlamento angariSebSi, xolo 

2013 wels gamouSva specialuri angariSi8, 

romelSic aRiniSna, rom stiqiuri movle-

nebis Sedegad iZulebiT gadaadgilebuli 

pirebisadmi arsebul midgomasa da praq-

tikaSi arsebobs problemebi, romlebic 

saxelmwifos mxridan yuradRebasa da 

adekvatur reagirebas moiTxovs. 

miuxedavad imisa, rom sakanonmdeblo 

baza ar arsebobda, konkretuli stiqiuri 

ubedurebebis SemTxvevaSi saqarTvelos 

mTavroba wlebis ganmavlobaSi iRebda 

zomebs raTa daxmareboda dazaralebul 

mosaxleobas, finansurad daxmareboda 

maT an droebiT Caesaxlebina sadme.

2013 wlis noemberSi gamoqveynda 

ga nsaxlebisa da ltolvilTa minist-

ris 779 brZaneba9 stiqiuri movlenebis 

Sedegad dazaralebuli da gadaadgile-

bas daqvemdebarebuli ojaxebis gansax-

lebis kriteriumebis damtkicebisa da 

gansaxlebis sakiTxebis maregulirebeli 
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komisiis Seqmnis Sesaxeb. brZaneba nam-

dvilad dadebiTi iniciativaa, radgan 

akonkretebs stiqiuri katastrofebiT 

dazaralebul pirTaTvis sacxovrebeli 

saxlebis gadacemis kriteriumebs, adgens 

stiqiuri movlenebis Sedegad dazarale-

buli da gadaadgilebas daqvemdebarebu-

li ojaxis gansaxlebisa da sacxovrebeli 

saxlis sakuTrebaSi gadacemis wess, rac 

erT-erT yvelaze mwvave problemad ud-

gaT dReisTvis ekomigrantebs. 

Semdeg TavSi ganvixilavT saerTa-

Soriso dokumentebs da sxva qveynebis 

praqtikas, romelic sasurvelia dainer-

gos saqarTveloSic. 

2. saerTaSoriso samarTali 
da praqtika

termini `ekomigranti~ damkvidrda 

1970-ian wlebSi, rodesac daiwyo saer-

TaSoriso ekologiuri samarTlis Ca-

moyalibeba da ganviTareba. termini ga-

moiyena leset braunma `Warld Watch Ins-
titute~-dan10. ekologiuri katastrofe-

bis da cvlilebebis gamo adgilmonacvle 

pirTa ganmarteba savaldebulo iuridi-

uli Zali mqone dokumentebSi ar arse-

bobs, Tumca qvemoT moviyvanT im saerTa-

Soriso dokumentebs, romlebic saxlmZ-

Rvaneloa qveynebis mTavrobebisTvis am 

sferoSi. adamianis uflebaTa evropuli 

sasamarTlo aseT adgilmonacvle pirTa 

Soris ganixilavs rogorc bunebis mier 

gamowveuli stiqiuri katastrofis gamo 

adgilmonacvle pirebs, agreTve mTav-

robis an fizikuri pirebis mier ganxor-

cielebuli saqmianobis Sedegad momx-

dari stiqiuri movlenebis gamo adgilmo-

nacvle pirebsac. 

2.1. saerTaSoriso dokumentebi

saerTaSoriso doneze dReisaTvis ar 

arsebobs raime samarTlebrivi dokumen-

ti, romelic daavaldebulebda qveynebs 

stiqiuri ubedurebiT dazaralebul pir-

Ta – eko-migrantTa socialuri dacvis 

uzrunvelyofas. 

1998 wels gaerTianebuli erebis or-

ganizaciam miiRo `gaerTianebuli erebis 

organizaciis saxelmZRvanelo princi-

pebi iZulebiT gadaadgilebis Sesaxeb~11, 

romelic sarekomendacio xasiaTisaa. 

do kumenti gansazRvravs iZulebiT ga da-

adgilebuli piris (igp-s) cnebas – `iZu-

lebiT gadaadgilebul pirebad iTvle-

bian is pirebi an pirTa jgufebi, rom-

lebic gamoZevebul iqnen an iZulebulni 

gaxdnen daetovebinaT TvianTi saxli an 

mudmivi sacxovrebeli adgili, raTa gaq-

ceodnen SeiaraRebul konfliqts, say-

ovelTo Zaladobas, adamianis uflebaTa 

xelyofasa da stiqiur an adamianis mier 

Seqmnil katastrofebs da, amasTan, ar 

gadaukveTavT saerTaSorisod aRiarebu-

li saxelmwifo sazRvari.~ 

`principebi~ Seesabameba adamianis 

uflebaTa saerTaSoriso samarTalsa da 

saerTaSoriso humanitarul samarTals. 

igi saxelmZRvaneloa saxelmwifosTvis, 

sadac wamoiWra iZulebiTi gadaadgilebis 

problema da gaeros rekomendaciiT rac 

SeiZleba farTod unda iqnes gavrceleb-

uli da gamoyenebuli. ramdenime qveyanam 

principebi Tavis kanonmdeblobaSi CarTo 

– kolumbia, uganda, Sri lanka da indone-

zia12. 

igp-ebi saerTaSoriso da adgilobrivi 

kanonmdeblobis mixedviT, Tanasworobis 

safuZvelze undasargeblobdnen igive 

uflebebiT da TavisuflebebiT, riTac 

sargebloben sxva pirebi TavianT qve-

yanaSi. maT ar unda ganicadon raime saxis 

diskriminacia maTi uflebebisa da Ta-

visuflebebis ganxorcielebaSi, im miz-

eziT, rom isini iZulebiT arian gadaadg-

ilebulni.

da radgan am pirTa definiciaSi stiq-

iur an adamianis mier Seqmnil katastro-

febis Sedegad iZulebiT gadaadgile-

buli pirebic moizrebian, Sesabamisad 

gaeros TvalTaxedviT saxelmwifos aqvs 

eko-migrantebis mimarT vadlebulebebi 

– magaliTad samedicino daxmareba (prin-

cipi 19), gaxados isini kanonis winaSe aRi-

arebuli subieqti (principi 20) anu mi-

aniWos maT igp-s statusi, humanitaruli 

daxmareba (principi 25), ganaTleba (prin-

cipi 23), da rac mTavaria, xelisuflebis 

uflebamosil organoebs aqvT upirvele-
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si movaleoba da pasuxismgebloba, Seqmnan 

pirobebi, iseve rogorc uzrunvelyon sa-

Sualeba, rac SesaZleblobas miscems igp-

ebs dabrundnen Tavisi nebiT, usafrTxod 

da Rirseulad TavianT saxlebSi an sacx-

ovrebel adgilebSi, an nebayoflobiT 

xelaxla gansaxlebul iqnen qveynis sxva 

nawilSi. Sesabamisma uflebamosilma or-

ganoebma xeli unda Seuwyon da gaadvilon 

dabrunebul an gansaxlebul igp-Ta rein-

tegracias (principi 28).

volter kalini, gaeros generaluri 

mdivnis warmomadgeneli iZulebiT gad-

aadgilebul pirTa adamianis ufleba-

Ta sakiTxebSi mis naSromSi `reagireba 

iZulebiT gadaadgilebaze: erovnuli 

pa suxismgeblobis CarCo~13, miuTiTebs, 

rom iZulebiT gadaadgilebulTa mimarT 

erovnuli pasuxismgebloba moiTxovs 

pro blemis mogvarebas misi yvela as-

pe q tis gaTvaliswinebiT. udavod mniS-

vnelovania yuradReba mieqces iZulebiT 

gadaadgilebulTa iseT saWiroebebs, 

ro goricaa – sakvebi, sasmeli wyali, 

TavSesafari, samedicino momsaxureba da 

sxva ZiriTadi humanitaruli daxmareba. 

Tumca erovnuli reagirebisTvis saWiroa, 

da misi efeqtianoba damokidebulia, 

integrirebul midgomebze, romlebic 

unda iTvaliswinebdes rogorc dacvis, 

ise daxmarebis aspeqtebs. es exeba iseTi 

stiqiuri ubedurebebis SemTxvevebsac, 

rodesac aSkaraa materialuri daxmare-

bis saWiroeba, magram dacvis seriozuli 

sakiTxebi mainc warmoiSoba. ufro met-

ic, dacvaSi igulisxmeba politikuri da 

samoqalaqo uflebebis mTeli wyeba, aseve 

socialuri, ekonomikuri da kulturuli 

uflebebi.

2.2 adamianis uflebaTa evropuli 

sasamarTlo

2006 wels evropis sabWom gamosca 

`saxelmZRvanelo: adamianis uflebebi da 

garemo~14 sadac aRiniSna, rom adamianis 

uflebaTa evropuli sasamarTlo moiTx-

ovs qveynebisgan aiRon pozitiuri valde-

buleba raTa Tavidan aicilon stiqiuri 

ubedurebebis dros sicocxlis mospobis 

SemTxvevebi, miuxedavad imisa, rom msgavsi 

katastrofebi ver kontroldeba adami-

anis mier, gansxvavebiT im SemTxvevebisa, 

rodesac saxlemwifoebi vadebulni arian 

saxifaTo saqmianobebis dros gaataron 

Sesabamisi gafrTxilebisa da Tavdacvis 

meqanizmebi. 

adamianis uflebaTa evropuli sasa-

marTlo (SemdgomSi – evropuli sasamarT-

lo) ganixilavs stiqiuri ubedurebebis 

dros adamianis uflebaTa konvenciis 

Semdegi muxlebis darRvevis SesaZle-

blobas:

sicocxlis ufleba – sicocxlis 

ufleba daculia konvenciis meore mux-

liT. mTavrobam unda uzrunvelyos iseTi 

RonisZiebebis gatareba, raTa Tavidan 

iqnes acilebuli sicocxlis uflebis 

darRveva safrTxis Semcveli saqmiano-

bebisa an bunebrivi katastrofebis dros. 

amisaTvis saxelmwifoebma unda Sei-

muSavon Sesabamisi sakandonmdeblo da 

administraciuli regulaciebi.

meore muxli ar exeba mxolod im 

SemTxvevebs, rodesac sicocxlis mospo-

ba moxda saxelmwifo agentebis pirda-

pir qmedebebis Sedegad, aramed akisrebs 

saxelwifoebs pozitiuri valdebulebas 

gadadgas Sesabamisi nabijebi, raTa daic-

vas im adamianTa sicocxle, romlebic im-

yofebian am saxelmwifos iurisdiqciaSi. 

es niSnavs, rom mTavrobam unda miiRios 

zomebi, raTa agreTve daicvas adamiane-

bis sicocxle, rodesac maT sicocxles 

emuqreba sxva (kerZo) pir(eb)i an saqmiano-

ba, romelic ar aris pirdapir dakavSire-

buli saxelmwifos saqmianobasTan. Teo-

riulad meore muxlis darRveva SeiZleba 

im SemTxvevebSic xdebodes, rodesac ar 

moxda adamianis sicocxlis mospoba, ma-

gram iqna gamoyenebuli potenciurad 

saSiSi zoma (magaliTad makaraTzis sa-

berZneTis winaaRmdeg saqmeSi15, rodesac 

policielebma b-n qristos makaraTzis 

dakaveba scads rodesac man SuqniSnis wi-

Tel ferze gaiara da moxda gadaWarbebu-

li Zalis gamoyeneba, sasamarTlom daad-

gina meore muxlis darRveva). 

piradi da ojaxuri cxovrebis pa-

tiviscemis ufleba – garemos degra-
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dacia apriorad ar niSnavs merve muxlis 

darRvevas, radgan ar Seicavs garemos 

dacvis an bunebis konservaciis valdeb-

ulebas, Tumca unda iqnes gaanalizebuli 

pirdapiri kavSiri katastrofasa da mTav-

robis (an kerZo seqtoris) mier gatareb-

uli saqmianobas Soris – anu katastrofa 

xom ar moxda mTavrobis an kerZo seqto-

ris mier Catarebuli saqmianobis gamo.

qonebis dacva16 – (sakuTrebis ufle-

ba) pirebs aqvT sakuTrebis Seuferxebeli 

sargeblobis ufleba, da ar unda xde-

bodes maTi qonebis ukanonod CamorTme-

va. mTavrobas aqvs ufleba akontrolos 

qonebis moxmareba zogadi interesebidan 

gamomdinare. evropuli sasamarTlo mi-

iCnevs, rom am konteqstSi garemo Zalian 

mniSvnelovani komponentia. saxelmwi-

fos SeiZleba daekisros valdebuleba 

Camoayalibos garemos konkretuli stan-

dartebi, da SeZlebisdagvarad gaataros 

pozitiuri nabijebi, raTa daicvas es 

standartebi. sasamarTlo miiCnevs, rom 

saxelmwifo valdebulia daicvas qone-

bis ufleba saSiSi saqmianobis ganxor-

cielebisas da iSviaT SemTxvevebSi, bune-

brivi katastrofebis dros. 

informacia da komunikacia – in-

formaciis miRebis ufleba daculia 

konvenciis meaTe muxlis mier – gamoxat-

vis Tavisufleba. sasamarTlo miiCnevs, 

rom maRali sazogadoebrivi interese-

bidan gamomdinare, garemos sakiTxebze 

informacia unda iyos sajaro. mTavro-

bis mier garemos Sesaxeb informaciis ar 

gamJRavneba unda iyos regulirebuli 

kanonmdeblobiT da emsaxurebodes kanon-

ier mizans. konvenciis meore da merve 

muxlebi17 akisrebs saxelmwifos poziti-

ur valdebulebas uzrunvelyos garemos 

Sesaxeb informaciis xelmisawvdomoba 

sazogadoebisTvis. sasamarTlo miiCnevs 

rom konvenciis meore muxlis Sesabam-

isad saxelmwifoebi valdebulebi arian 

miawodon sazogadoebas informacia si-

cocxlisTvis saSiS sagangebo SemTxveve-

bze, maT Soris stiqiuri ubedurebebis 

SemTxvevebze.

samarTliani sasamarTlos ufleba – 

garemo pirobebis Sedegad dazaralebul 

pirebs aqvT sasamarTlosTvis mimarTvis 

da samarTliani sasamarTlos ufleba. 

garda amisa, me-13 muxlis uzrunvelyofs, 

rom saxlemwifom unda uzrunvelyos sa-

marTlebrivi dacvis efeqtiani saSuale-

ba erovnul doneze im pirisaTvis, visac 

aqvs dasabuTebuli pretenzia, rom misi 

konvenciiT garantirebuli uflebebi da 

Tavisuflebebi dairRva.

evropuli sasamarTlos praqtika 

garemos dacvis sakiTxebTan mimarTe-

baSi meore muxlis darRvevis gamo sak-

maod mwiria. sasamarTlom am sferoSi 

sul oTxi saqme ganixila, aqedan ori sa-

SiS saqmianobas exeboda da ori bunebriv 

katastrofebs. radganac sul ramdenime 

saqmea, gamokalisis saxiT maT Sinaarso-

briv mxaresac gagacnobT: 

2008 wels evropulma samsamrTlom 

ganixila budaeva da sxvebi ruseTis wi-

naaRmdeg (Budayeva and Others v. Russia)18, 
sadac mosarCele acxadebda konvenciis 

meore da mecamete muxlebis da konvenci-

is pirveli oqmis pirveli muxlis dar-

Rvevas. mosarCele cxovrobda qalaq tir-

nauzSi (ruseTi), sadac xSiria mewyerebi. 

2000 wels erTi kviris ganmavlobaSi iyo 

Zlieri mewyeri, rasac minimum 7 adami-

anis sikvdili moyva, maT Soris mosarCe-

les meuRlis; agreTve dazianeba miiRes 

ojaxis sxva wevrebma. adgilobrivma mTav-

robam ojaxebi daakmayofila axali sacx-

ovrisiT da misca mcire Tanxa pirvelad 

saWiroebebze, magram ar daiwyo gamoZieba 

daRupvis faqtebze. dazaralebulebma 

mimarTes adgilobriv sasamarTlos samo-

qalaqo wesiT kompensaciis misaRebad, 

magram maTi moTxovna ar dakmayofilda, 

radgan mTavroba acxadebda, rom winaswar 

gaafrTxila mosaxleoba mosalodneli 

saSiSroebis Sesaxeb. adamianis uflebaTa 

evropulma sasamarTlom daadgina rom 

moxda meore muxlis daRveva sicocxlis 

dacvis uflebis nawilsa da procedu-

rul nawilSi, radgan ar moxda Sesabamisi 

sasamarTlo ganxilva; ar dadginda kon-

venciis me-13 da me-8 da oqmis pirveli 

muxlis darRveva. konvenciis 44-e muxlis 
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Sesabamisad saxelmwifos daevala gad-

aexada 30,000 evro pirveli mosarCelesT-

vis, 15,000 evro meore mosarCelesTvis da 

10,000 evro mesame, meoTxe, mexuTe da me-

eqvse mosarCeleebsiTvis. 

2006 wels evropulma sasamarTlom 

ganixila murilo saldias da sxvebi espan-

eTis winaaRmdeg (Murillo Saldías and Others 
v. Spain)19. 1996 wlis agvistoSi espaneTis 

pirineebSi gadauRebeli wvimebis gamo 

87 adamiani daiRupa, maT Soris pirveli 

mosarCelis ojaxis wevrebi. danarCeni 

mosarCeleebi dazaraldnen banakSi cx-

ovrebisas. banaki imyofeboda mdinaris 

piras da misi aSenebisas Sesabamisma uw-

yebam orjer gamosca rekomendacia, rom 

banakis adgilmdebareoba sakamod saSiSi 

iyo mdinaris piras yofnis gamo da misi 

sxva adgilas gadatana sjobda. mSen-

eblobis ufleba mainc gaica da Catarda 

gasamagrebeli samuSaoebi wyaldidobis 

riskis Tavidan asacileblad. 1996 wels 

wyaldidoba moxda da adamianebi daiR-

upnen da dazaraldnen. daiwyo gamoZieba, 

romlemac ar daadgina Tanamdebobrivi 

gulgriloba da ar daakmayofila sar-

Celi. gadawyvetileba gasaCivrda zemgom 

instanciaSi. amasTanave sasamarTlom 

daadgina 210,354.24 evros gadaxda Ti-

Toeul daRupul naTesavze da 9,200 evro 

maTi dasaflavebis xarjebisTvis. mosar-

Celem mimarTa adamianis uflebaTa evro-

pul sasamarTlos konvenciis me-6 muxlis 

darRvevis Taobaze. sasamarTom sarCeli 

dauSveblad scno, radgan ar iyo amowu-

ruli erovnuli samarTalwarmoebis sa-

Sualebebi, da agreTve ganacxada, rom 

kompensaciis Tanxa sakmaod gonivruli 

iyo. 

2004 wels evropulma sasamarTlom 

ganixila onerildiz TurqeTis winaaRm-

deg (Öneryıldız v. Turkey)20, mosarCeles 

saxli mdebareobda dakonservebuli na-

gavsayrelis axlos. 1993 wlis 28 aprils 

moxda metanis afeTqeba, ris Sedegadac 

nagvis narCenebma daaziana saxlebi, maT 

Soris mosarCeles saxli; 39 adamiani 

daiRupa katastrofis Sedegad. daiwyo 

gamoZieba, ris Sedegadac dadginda adgi-

lobrivi mTavrobis, meriis da garemos 

dacvis saministros brali, radgan maT 

ver uzrunvelyves narCenebis Sesabamisi 

Senaxva da gasces ufleba dawyebuliyo 

mSenebloba saSiS adgilas. agreTve dadg-

inda iq macxovrebelTa brali, radgan 

isini dasaxldnen safrTxis Semcvel adg-

ilas, Tumca 2003 wels macxovrebelTa 

bralze gamoZieba Sewyda. mosarCelem 

moiTxova 2077 evro aramaterialuri da 

208 evro materialuri zianisTvis, rac 

sasamarTlom ar daakmayofila. mosar-

Celem mimarTa adamianis uflebaTa evro-

pul sasamarTlos da sarCels safuZvlad 

daudo konvenciis me-2, me-6, 8-e, 13-e, 41-e 

da oqmis pirveli muxlebis darRveva. ev-

ropulma sasamarTlom daadgina me-2 mux-

lis arsobrivi da proceduruli darRve-

va, me-8 da oqmis pirveli muxlebis dar-

Rveva, ar daadgina me-6 da 13-e muxlebis 

darRveva. aRsaniSnavia, rom sasamarTlo 

ar iyo erTsulovani Tavis gadawyvetile-

baSi. 

agreTve sasamarTlom ganixila 2002 

wels burdovi ruseTis winaaRmdeg (Burdov 
v. Russia)21. burdovi monawileobda Cerno-

bilis avariis Sedegebis likvidirebisT-

vis specialur operaciebSi, ris Sedega-

dac man miiRo dasxiveba. Tavidan daeniSna 

kompensacia, magram Tanxebis ukmarisobis 

gamo mas sabolood ar misces es Tanxa. man 

sarCels safuZvlad daudo konvenciis 

meeqvse muxli da oqmis pirveli muxli. 

sasamarTlom daadgina rom ruseTis 

mTavrobas unda gadaexada burdovisT-

vis kompensacia. ruseTis mTavroba da-

pirda burdovs Tanxis gadaxdas da saqme 

sazedamxedvelod gadaeca ministrTa 

komitets. wlebis ganmavlobaSi ruseTis 

mTavroba akeTebda Tanxis indeqsacias, 

uSvebda Secdomebs Tanxis daangariSeba-

Si, agvianebda an saerTod ar ixdida Tanx-

as. sabolood 2009 wlis 15 ianvars sasa-

marTlom daadgina22 konvenciis meeqvse 

da oqmis pirveli muxlebis darRveva da 

daavala ruseTis mTavrobas burdovisT-

vis 6,000 evros gadaxda.

adamianis uflebaTa evropulma sa-

sa marTlom budaevas da onerildiz saq-

meebSi daadgina konvenciis meore muxlis 

darRveva. saldiasis saqmeSi sasamarT-
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lom dauSvelad scno sarCeli, radgan 

bolomde ar iyo amowuruli marTlmsa-

julebis miRwevis saSualebebi erovnul 

doneze, da ara imitom, rom ver dain-

axa konveciis meore muxlis darRvea. 

dReisTavis sakmaod rTulia imsjelo 

sasmarTlos erTian midgomaze stiqiuri 

katastrofebis Sedegad dazaralebul an 

gadaadgilebul pirTa sakiTxebze, Tumca 

onerildizis saqmeSi daadgina, rom sax-

lemwifom unda miiRos zomebi raTa ar 

daayenos riskis qveS moqalaqeebis sic-

ocxle – arsebobs Sesabamisi standart-

ebi (magaliTad samSeneblo, narCenebis 

Senaxvis, mSeneblobis uflebis gacemis), 

romlebic saxelmwifom unda danergos 

da aRasrulos. isic sainteresoa, rom 

budaevas saqmeSi sasamarTlom ar gaiz-

iara ruseTis mTavrobis da sasamarTlos 

midgoma, rom maT winaswar gaafrTxiles 

ojaxebi mewyeris saSiSroebis Sesaxeb 

da Sesabamisad saxelmwifos maTTvis ar 

unda mieca kompensacia. budaevas saqmeSi 

evropulma sasamarTlom daadgina, rom 

saxelmwifos aqvs pozitiuri valdeb-

uleba daicvas moqalaqis sakuTreba da 

sasamarTlom dainaxa mizezobrivi kav-

Siri adamianis sicocxlis mospobasa da 

saxlemwifos mier Cadenil daudevrobas 

Soris, rac saxelmwifos pozitiuri va-

dlebulebis darRvevaa safrTxis Sem-

cveli saqmianobis WrilSi. 

2011 wels `adamianis uflebaTa ev-

ropuli sasamarTlos mosamarTleTa 

dialogSi~23 gaeros umaRlesma komis-

arma ltolvilTa sakiTxebze antionio 

guteresma ganacxada, rom 2010 wels 2 mil-

ioni igp iyo evropaSi da 27 milioni igp 

mTels msoflioSi. gaeros ltolvilTa 

saagento aqtiurad muSaobs konfliqtis 

Sedegad gadaadgilebuli pirebis sakiTx-

ebze da bolo dros daiwyo muSaoba stiqi-

uri ubedurebebis gamo gadaadgilebuli 

pirebis sakiTxebzec. adamianis uflebaTa 

evropulma sasamarTlom ukve ganixila 

ramdenime saqme, romlebic Seexeboda 

igp-s, Tumca maTi ricxvi SeiZleba gazir-

dos, evropaSi iZulebiT gadaadgilebis 

gaWianurebuli xasiaTisa da igp-Ta zr-

dadi imedgacruebis gamo. 

2.3. saerTaSoriso praqtika

bolo ramdenime welia mecnierebi 

alaparakdnen klimatis cvlilebas, stiq-

iur ubedurebas da migraciis Soris kav-

Sirze. stiqiuri movlenebis gamo adgilis 

Secvla axali ar aris – saukuneebis man-

Zilze garemos da klimatis Secvlis gamo 

mosaxleoba gadaadgildeboda ukeTesi 

klimaturi pirobebis, miwis Tu mosavlis 

miRebis gamo. axla mosaxleoba stiqiuri 

movlenebis gamo an qveynis sazRvrebs 

SigniT gadaadgildeba an sazRvris gad-

akveTa uwevs. qveynis SigniT saxelmwifos 

valdebulebaa daicvas maTi uflebebi, 

xolo sazRvris gadakveTis SemTxveva-

Si, mimRebi qveynis kanonmdeblobaze da 

keTil nebazea damokidebuli ra midgoma 

iqneba e.w. ekoltolvilTan.

rogorc zemoT avRniSneT, ZiriTadi 

saerTaSoriso dokumenti am sferoSi 

gaeros saxelmZRvanelo principebia, 

romelsac sarekomendacio xasiaTi aqvs. 

TviTon qveyanazea damokidebuli ra sax-

is kanonmdeblobas SeimuSavebs stiquri 

movlenebis gamo igp-Ta dasaxmareblad. 

zogierTma saxlemwifom erovnuli kanon-

mdebloba da politika gaeros saxlemZ-

Rvanelo principebze dayrdnobiT Sei-

muSava, magaliTad burundi, kolumbia, 

filipinebi, Sri lanka. aSS-m principebze 

dayrdnobiT SieumSava igp-Ta daxmarebis 

dokumenti, perum principebze dayrd-

nobiT igp-Ta materialuri daxmarebis 

kanoni SeimuSava, kolumbiaSi principebi 

gamoyenebuli iyo sakonstutucio sasa-

marTlos gadawyvetilebis safuZvlad. 

Tumca saxelmwifoebi, romlebic miuxeda-

vad imisa, rom erovnul kanonmdeblobaSi 

gaeros am principebs eyrdnobian, zogjer 

igp-Ta statuss ar aniWeben stiqiuri mov-

lenebis Sedegad adgilmonacvle pirebs. 

2010 wels uecari stiqiuri ubedure-

bis Sedegad 42 milioni adamiani gaxda 

migranti. aqedan 38 milioni adamiani 

gadaadgilda klimatis cvlilebasTan 

asocirebuli katastrofebis gamo (Ziri-

Tadad datborva da Stormi). aseTi didi 

cifri gamowveuli iyo uCveulod Zlieri 

datbrorviT CineTSi (15 milioni adami-
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ani gaxda igp) da pakistanSi (11 milioni 

adamiani gaxda igp), agreTve miwisZvra 

CileSi, iaponiasa da haitiSi. TiTeul am 

katastrofaze saerTaSoriso organiza-

ciebidan iyo humanitaruli reagireba, 

magram saxelmwifos unda uzurveleyo 

saarsebo, sabinao, samedicino da sxva sax-

is zogadi momsaxureba, da agreTve gan-

exorcielebina reabilitaciis da rekon-

struqciis Zalisxmeva24. 

2012 wels 32.4 milioni adamiani gaxda 

migranti bunebrivi katastrofebis gamo. 

ori udidesi katastrofa 2012 wels iyo 

datborva, romlis Sedegadac 6.9 mil-

ioni adamianma datova sacxovrebeli ad-

gili nigeriaSi da 6.1 milionma adamianma 

indoeTSi25. sainteresoa, rom 2012 wels 

stiqiuri katastrofebi ganviTarebul 

qveynebSic moxda – qariSxali `sendi~ niu 

iorkSi da niu jersiSi (aSS) (Tumca man 

haitisac gadauara), datborva avstra-

liaSi, miwisZvra laqvilaSi italiaSi da 

fukusimas garSemo mcxovrebi mosaxleo-

bis dabrunebis problemebi. 

saerTaSoriso humanitaruli dax-

mareba ZiriTadad stiqiuri movlen-

ebisgan dazaralebul mosaxleobas yve-

laze xSirad nakleb ganviTarebul da 

ganviTarebad qveynebSi sWirdebaT26. 

ekomigrantebi aseT qveynebSi xvdebian 

specialur banakebSi an koleqtiur cen-

trebSi, sadac ZiriTadad aris cudi sani-

tariuli pirobebi, sakvebis ukmarisoba, 

maTi janmrTeloba ziandeba, da didi xani 

sWirdeba maT sxva regionSi gadasaxlebas 

an maTi dazianebuli sacxovreblis aR-

dgenas da iq dabrunebas. im SemTxvevaSi 

Tu maTi sxva regionSi gadasaxleba xdeba, 

didi xani sWirdeba maT adaptacias. 

2010 wlis haitis miwisZvris Sedegad 

300 aTasze meti adamiani daiRupa da 1.5. 

milioni adamani gaxda igp. mosalod-

neli iyo emigraciis didi talRa, magram 

gaeros informaciiT es ar moxda, Ziri-

Tadad imitom, rom haitelebs ar qondaT 

saSualeba da resursebi daewyoT Zviri-

ani da grZeli mogzauroba. Tumca 2011 

wels IOM acxadebda rom 810 aTasi adami-

ani kvlav igp aris qveynis farglebs Sig-

niT. 2013 wlis dekemberSi gaeros humani-

tarulma koordinatorma haitiSi piter 

de klergma ganacxada, rom haitis mTav-

robam, arasamaTavrobo organizaciebma 

da saerTaSoriso sazogadoebam Zalian 

did progress miaRwies, Tumca daaxloe-

biT 817 aTasi haitels kvlav esaWiroeba 

humanitaruli daxmareba. bevr maTgans 

ar aqvs sakvebi, jer kidev cxovrobs mZime 

pirobebSi darCenil 300 banakSi, saidan-

ac SeiZleba maTi iZulebiT gamosaxleba 

moxdes, da aris qoleris daavadebis maRa-

li riskis qveS27. 

mokled mimovixiloT 2012 wels momx-

dare ramdenime mTavari kaastrofis praq-

tika da vnaxoT ra saerTo an gansxvavebu-

li aqvT maT28:

qariSxali „sendi~ niu iorkSi, aSS: 

2012 wlis oqtomberSi `sendi~ Tavs daa-

tyda niur iorks da niu jersis. qariSx-

lis Semdeg pirvel kviraSi informaciiT 

asobiT aTasi adamiani iyo evakuirebuli, 

maTi nawili saxlebSi dabrunda, Tumca 

10,000-40,000 adamiani 2013 wlis maisis in-

formaciiT kvlav usaxlkarod iyo dar-

Cenili. unda iTqvas, rom mTavrobam ver 

uzrunvelyo evakuirebuli mosaxleoba 

adekvaturi sacxovrebliT, TavSesafrebi 

gadaWedili iyo. qariSxlis Sedegad gamoC-

nda, rom mWidrod dasaxlebul niu iorkSi 

Zalian rTulia evakuirebulTaTvis sacx-

ovreblis monaxva da agreTve adgilobri-

vi mTavroba ar aris momzadebuli msgvasi 

movlenebisTvis. qariSxlis Semdeg is ada-

mianebi, visi saxlebic dazianebuli iyo 

da ver axerxebdnen saxlSi dabrunebas, 

mTavrobam gaanawila trailerebSi da sas-

tumroebSi, Tumca bevri maTgni naTesav-

ebTan an axloblebTan iyo gaCerebuli. 

mTlianobaSi saswarfod Seqmnilma fed-

eralurma saswrafo marTvis saagentom 

(Federal Emergency Management Agency 
FEMA) 250,000 ojaxs gadauxada 370 mil-

ioni aSS dolari Tanxa dazianebuli sax-

lis SesakeTeblad an droebiTi sacxovre-

blis sapovnelad. saboloo SefasebiT 

qariSxlma yvelaze didi uaryofiTi ga-

vlena niu iorkis dabal-Semosavlian, 

gaWirvebul fenaze iqonia – bevrma maT-

ganma uari Tqva evakuaciaze, radgan Sors 

unda wasuliyvnen Tavisi sacxovrebli-
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dan da TavSesafridan TavSesafarSi emog-

zauraT. qalaqis transporti da metro 

qariSxlis Semdeg gaCerda, amitom mosax-

leobis nawilma ver datova datborili 

da uSuqod darCenili binebi da sakvebis 

da jandacvis gareSe darCa. zogierTma 

mosaxlem ki samsaxuris dakargvis SiSiT 

ver datova sacxovrebeli saxlebi, radgan 

SeeSindaT rom Tu samuSaos gaacdendnen, 

samsaxurs dakargavdnen. 2012 wlis noem-

berSi 120,000 adamianma mimarTa FEMA-s 

gancxadebiT rom maT dakarges samsaxuri 

an dauziandaT biznesi. agreTve radgan 

maT ar qondaT qonebis dazRveva, maTi pi-

radi nivTebis dazianeba ar iqna anazRau-

rebuli. specialistebma ̀ sendi~-s uwodes 

`nawilobriv politikuri katastrofa~, 

radganac niu iorkSi, mixedavad imisa rom 

garemos damcvelebisgan didi xania hqon-

daT informacia, rom iyo qariSxlebis 

da zRvis dornis awevis saSiSroeba, ar 

gatarda specialuri zomebi riskebis 

Tavidan asarideblad. 

qariSxali „sendi` haitiSi: sanam `sen-

di~ aSS-mde mividoda, man haitis dasav-

leT da samxreT regionebs gadauara. 

mTavrobam droulad gaafrTxila mosax-

leoba da moaxdina maTi evakuireba. daax-

loebiT 20,000 adamiani iyo gadayvanili 

136 TavSesafarSi. ramdenime dReSi mosax-

leoba ukan dabrunda, daaxloebiT 2,000 

adamianis saxli imdenad dazianda, rom 

maT mouwiaT ramdenime Tvis ganmavlobaSi 

droebiT TavSesafarSi an axloblebTan 

gaCereba, sanam maTi saxli SekeTda. mosax-

leobis nawili ar dabrunda qariSxliT 

dazianebul adgilebSi da qveynis SigniT 

sxva regionSi gadavida, xolo zogierTi 

haitis moqalaqe dominikis respublikaSi 

gadavida sacxovreblad. haitis mTavro-

bis mier ganxorcielebuli qmedebebis 

Sedgad naTelia rom mosaxleobis drou-

li gafrTxileba da evakuacia specialu-

rad am mizniT aSenebul TavSesafrebSi, 

warmatebuli strategiaa. 

taifuni `bofa~ filipineze – 2012 

wlis 4 dekembers taifunma `bofa~-m gam-

oiwvia mewyeri filipinebis samxreT na-

wilSi. zogadad filipinebSi stiqiuri 

katastrofebi Zalian xSirad xdeba, yve-

laze xSiri maT Soris ki taifunieba: 

wlis ganmavlobaSi ivnisidan dekembra-

mde periodSi filipinebs daaxloebiT 

20 taifuni atydeba Tavs. amis gaTval-

iswinebiT, filipinebs aqvT SemuSavebuli 

sxvadsxva politika da kanonmdebloba 

katastrofis riskis Semcirebis sakiTx-

ebze (Disaster Risk Reduction – DRR). 2010 

wels filipinebebis mTavrobam miiRo 

`filipinebis katastrofebis riskis 

Semcirebis da marTvis aqti29~, romlis 

mizania gatardes qveynis kanonmdeblo-

bis da politikis reforma katastrofis 

riskebis ukeTesad sapasuxod. 2013 wlis 

TebervalSi filipinebma miiRo axali 

kanonebi da aqtebi igp-Ta uflebebis 

dasacavad. taifuni `bofa~ Zalian Zlieri 

iyo da Sedegad daiRupa 1,146 adamiani, 

daikarga 834 adamiani da fizikurad da-

zianda 2,967 adamiani, mTlianobaSi ki 

taifunis Sedegad 6.2 milioni adamiani 

dazaralda, infrastruqturis dazianeba 

186 milion aSS dolarad Sefasda. 2013 

wlis aprilis TveSi jer kidev 11,700 

adamiani TavSesafarSi cxovrobda da 

922 aTasi adamiani ver brudneboda sax-

lSi, Tumca ar cxovrobda TavSesafarSi. 

taifunis gamo mosaxleobis nawili (gan-

sakuTrebiT mamakacebi) sxva regionebSi 

emigrirdnen, raTa epovaT samuSao. miuxe-

davad imisa, rom filipinebi momzadebu-

li iyo am stiqiuri movlenisTvis, qonda 

SemuSavebuli kanonmdebloba da poli-

tika, aRmoCnda rom ar iyo mzad aseTi 

simZlavris taifunisTvis (ris Sedegadac 

Zalian bevri adamiani darCa usaxlkaro 

da dazianda mTeli mxaris infrastruq-

tura). filipinebi ganixileba rogorc 

erT-erTi lideri saxelmwifo stiqiuri 

movlenebis sakiTxebze kanonmdeblobis 

da politikis SemuSavebis sferoSi da 

saerTaSoriso Tanamegobroba elodeba 

misgan axal ideebs am problemebis gadaw-

yvetis Sesaxeb.

amas garda 2012 wlis ganmavloba-

Si ciklonma `evan~-ma gadauara samoas, 

tongas, fijis, iyo gvalva CrdiloeT 

keniaSi, datborva asamSi, 2013 wlis ian-

varSi datborva mozambikSi. yvelgan 

mTavroba iRebda im momentsiTvis saWiro 
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gadawyvetilebebs, da yvelgan special-

istebis saerTo rCevebi iyo mosaxleo-

bis drouli gafrTxileba da evakuacia, 

stiqiuri katastrofis riskisTvis win-

sawar momzadeba – TavSesafrebis aSen-

eba, strategiebis da kanonmdeblobis 

SemuSaveba, kargi koordinacia, mSen-

eblobis standatrebis danergva, rom-

lebSic stiqiuri movlenebis riskebi 

iqneba gaTvaliswinebuli, a.S. Tumca isic 

unda iTqvas rom piradi nivTebis da qone-

bis dazRvevaze ZiriTadad mxolod ganvi-

Tarebul qveynebSi saubroben. 

2013 wlis martSi bruqingsis insti-

tutma gamoaqveyna angariSi `ganmeore-

biTi katastrofebis weli: 2012 wlis 

bunebrivi katastrofebis mimoxilva~30. 

pirveli maxasiaTebeli rac yvela am 

bunebriv katastrofas aqvs, aris adami-

anTa iZulebiT gadaadgileba stiqiiT 

dazaralebuli regionidan. meore maxa-

siaTebeli aris mTavrobis mier xalxis 

daxmarebis molodini, miuxedavad imi-

sa rom aSS-s qariSxliT dazaralebul 

mosaxleobas da pakistanis datborvisgan 

dazaralebul mosaxleobas sxvadasxva 

molodini aqvT mTavrobis mxridan qmede-

bebze, yvela SemTxvevaSi Zalian bevria 

damokidebuli mTavrobis mzadyofnasa 

da moqmedebaze upasuxos gamowvevebs da 

daexmaros dazaralebul mosaxleobas. 

avtorebi agreTve xazs usvamen rom xSir 

SemTxvevaSi saerTaSoriso daxmareba saka-

maod nela aRwevs dazaralebul mosax-

leobamde, rac SeiZleba gamoswordes 

Tu adgilobrivi mTavrobidan drouli 

gafrTxileba moxdeba da amasTan gaT-

valiswinebuli iqneba wina gamocdileba. 

agreTve SesaZlebelia winaswar iqnes da-

naxuli bunebrivi katastrofebis riskebi 

da gatardes qmedebebi, raTa maTi Tavidan 

acileba an drouli reagireba moxdes. 

2012 wlis maisSi biSkekSi humanitar-

uli saqmeebis koordinaciis ofisis31 

xelSewyobiT Catarda samuSao seminari 

`bunebrivi katastrofebi centralur 

aziasa da kavkasiaSi~32, sadac iTqva, rom 

miuxedavad imisa, rom rig SemTxvevebSi 

mTavrobebis midgoma stiqiuri ubedure-

bebis dros warmatebuli da swrafia – sas-

wrafo samedicino daxmareba, banakebSi 

ganTavseba, sakvebis da medikamentebis mi-

wodeba, grZeldavian prespeqtivaSi – sta-

tusis miniWeba, kompensacia, sakuTrebis 

sakiTxebi, sacxovrebliT uzrunvelyofa 

– saxlemwifoebis qmedebebi efeqturi ar 

aris. 

2013 wlis 16 dekembers gaerom da mis-

ma partniorma organizaciebma ganacxades 

rom 2014 wels 12.9 bilioni aSS dolari 

gamoiyofa 52 milioni adamianis sicocx-

lis gadasarCeni daxmarebisTvis 17 qveya-

naSi. Tanxis naxevarze meti daixarjeba 

siriasa da mis mezobel qveynebze, 791 mil-

ioni aSS dolari gamoiyo 2013 wlis noem-

berSi filipinebze momxdari Stormis 

mier dazaralebuli mosaxleobisTvis – 

14.1 milioni adamiani dazaralda da 4.1 

milioni adamiani gaxda igp33. 

2.4. stiqiuri movlenebis Sedegad 

ltolvili pirebi

migraciis saerTaSoriso organiza-

cia (International Organization for Migration 
– IOM) ganmartavs iZulebiT migracias34, 

rogorc saimigracio gadaadgilebas, 

rodesac arsebobs iZulebis elementi, 

maT Soris sicocxlis da cxovrebis sa-

SiSroeba, romelic maT Soris gamowveu-

lia bunebrivi an adamianis mier Seqmnili 

katastrofebiT (magaliTad, ltolvilTa 

da igp-Ta gadaadgileba, agreTve igp 

bunebrivi da ekologiuri katastrofe-

bis, qimiuri an birTvuli katastrofebis, 

SimSilobis an ganviTarebis proeqtebis 

gamo). iZulebiT gadaadgilebul pirs IOM 
gamartavs gaerTianebuli erebis orga-

nizaciis saxelmZRvanelo principebis 

Sesabamisad35. 

gaeroc da IOM-ic ganmartavs eko-

migrants, rogoc pirs, romelsac mouwia 

bunebrivi katastrofis gamo sacxovre-

beli adgilis datoveba, magram amasTan, ar 

gadaukveTavT saerTaSorisod aRiarebu-

li saxelmwifo sazRvari. Tumca, zogjer 

stiqiuri ubedurebis dros moqlaqeebs 

uwevT qveynis datoveba da sxva qveyanaSi 

gadasvla. Tumca maSin ra ewodebaT am 

adamianebs – `eko-ltolvili~, `klimatis 
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ltolvili~ Tu ubralod `ltolvili~? 

am sakiTxze didi diskusiaa gamarTuli am 

sferos specialistebs Soris. 

`ltolvils~ gaero ganmartavs rogoc 

`pirs, romelsac safuZvliani SiSi aqvs, 

rom igi SeiZleba gaxdes devnis msxverp-

li rasis, religiis, erovnebis, romelime 

socialuri jgufisadmi kuTvnilebis an 

politikuri Sexedulebis gamo, imyofe-

ba im qveynis gareT, romlis moqalaqec 

aris, da ar SeuZlia an amgvari SiSis gamo 

ar surs, gamoiyenos qveynis mfarvelo-

ba, an ar gaaCnia garkveuli moqalaqeoba 

da aRniSnuli movlenebis gamo imyofeba 

adrindeli sacxovrebeli qveynis gareT, 

ar SeuZlia an amgvari SiSis gamo ar surs 

ukan dabruneba~36. am pirobebis CamonaT-

valSi stiqiuri ubedurebebis Sedegad 

gadaadgilebuli pirebi ar moizrebian. 

1969 wels afrikuli erTobis orga-

nizaciis konvenciia37 ganmartavs lto-

lvils rogorc nebismier pirs, romelic 

iZulebuli gaxda daetovebina Tavisi 

qveyana gare agresiis, okupaciis, ucxo-

uri batonobis an movlenebis gamo, ro me-

lic seriozulad arRvevs saajaro wes-

rigs maTi warmoSobis an moqalaqeobis 

qveynis nawilSi an mTel mis teritori-

aze.

analogiurad 1984 wlis kartaxenas 

deklaraciaSi rekomendirebulia, rom 

ltolvilTa cneba agreTve moicavdes 

pirebs, romlebmac datoves Tavisi qveya-

na, radganac maT sicocxles, usafrTxoe-

bas an Tavisuflebas safrTxe Seeqmna say-

ovelTao Zaladobis, ucxouri agresiis, 

Sida konfliqtebis, adamianis uflebaTa 

masobrivi darRvevis an im sxva garemoebe-

bis gamo, romlebmac seriozulad daar-

Rvies masobrivi wesrigi.

miuxedavad imisa, rom kartaxenas de-

klaracia sarekomendacioa, igi gamox-

atavs saxelmwifoTa poziciebs ltolvi-

lis statusTan dakavSirebiT. mravalma 

saxelmwifo CarTo TiTqmis identuri 

teqsti erovnul kanonmdeblobaSi. 

miuxedavad imisa rom termini stiqi-

uri ubedureba an bunebrivi katastro-

fa ar aris naxsenebi am dokumentebSi, 

Tu gaviTvaliswinebT ltolvilis sta-

tusidan frazebs – `iZulebuli gaxda 

daetovebina Tavisi qveyana... movlenebis 

gamo, romelic seriozulad arRvevs saa-

jaro wesrigs maTi warmoSobis an mo-

qalaqeobis qveynis nawilSi an mTel mis 

teritoriaze~ an `romlebmac datoves 

Tavisi qveyana, radganac maT sicocxles, 

usafrTxoebas an Tavisuflebas safrTxe 

Seeqmna ... adamianis uflebaTa masobrivi 

darRvevis an im sxva garemoebebis gamo, 

romlebmac seriozulad daarRvies maso-

brivi wesrigi~, stiqiuri ubedurebis gamo 

adgilmonacvle pirs SeiZleba mieniWos 

ltolvilis statusi da am SemTxvevaSi 

mimRebi saxelmwifo valdebulia gauwios 

mas Sesabamisi daxmareba.

SvedeTsa da fineTSi ekomigrantebi 

(ekoltolvilebi) kanoniT arian dacule-

bi – SvedeTSi ekomigrantebi moxsenieb-

ulni arian rogorc `pirebi, romlebsac 

dacva sWirdebaT~, fineTis ucxoelTa 

samarTlebrivi mdgomareobis aqti binad-

robis uflebas aZlevs ucxoels, romel-

sac ar SeuZlia Tavis qveyanaSi dabruneba 

SeiraRebuli konfliqtisa an stiqiuri 

ubedurebis gamo. aSS da kanada aniWebs 

droebiT humanitarul dacvas im qveynis 

moqalaqeebs, sadac moxda ekologiuri 

katastrofa, Tu am qveynis moqalaqeebi 

am katastrofis dros Sesabamisad aSS-Si 

an kanadaSi imyofebodnen. droebiTi sta-

tusi saSualod 6-18 Tve grZeldeba38.

ZiriTad SemTxvevebSi migracia gan-

viTarebadi, Raribi qveynebidan ganvi-

Tarebul da mdidar qveynebSi xdeba. 

sakmaod rTulia gaarCio klimatTan 

dakavSirebuli migracia ekonomikuri 

migracisgan, Tanac isic SeiZleba iTq-

vas, rom ekonomikuri problemebi ekomi-

grantebsac exebaT, radgan maTac udge-

baT finansuri problemebi klimaturi 

pirobebis an katastrofebis gamo. amis 

gaTvaliswinebiT ganviTarebuli qveynebi 

ZiriTadad ar aniWeben ltolvilis sta-

tuss ekomigrantebs, radgan ekonomikuri 

siduxWiris qveS myofi sxva qveynis mo-

qalaqes ar eniWeba ltolvilis statusi, 

radgan ekonomikuri problemebi ar aris 

saerTaSorisod miRebul `ltolvilis~ 

ganmartebis CamonaTvalSi39.
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dReisTavis am Temaze kamaTi mimdin-

areobs40, zogierTi mkvlevaris midgomiT 

klimatis cvlileba ZiriTadad ganvi-

Tarebuli qveynebis mier ganxorcilebeu-

li saqmianobebis bralia (gamonabolqvi, 

haeris da mdinareebis dabinZureba), xolo 

ganviTarebadi, Raribi qveynebi naklebad 

axdenen gavlenas klimatis cvlilebaze. 

amitom am qveynebs moraluri valdebule-

ba unda hqondeT daexmaron daexmaron 

ekomigrantebs Raribi qveynebidan41. 

es problema kidev ufro mwvaved 

dadgeba momavalSi Tu mecnierebis hipo-

tezebi gamarTldeba da zRvis done ai-

wevs, ris Semdgeac zogierTi kunZuli-

saxelmwifo, romlebic wynar okeaneSi 

arian ganlagebulni, SeiZleba mTlianad 

an nawilobriv wylis qveS aRmoCnden da 

maT mosaxleobas mouwevs sxva qveynebSi 

migracia42. 

saqarTvelos kanonis ltolvilisa 

da humanitaruli statusebis Sesaxeb43 

me-4 muxlis Sesabamisad humanitaruli 

statusi SeiZleba mieniWos pirs, romel-

ic ar aris saqarTvelos moqalaqe an 

saqarTveloSi mudmivad mcxovrebi mo-

qalaqeobis armqone piri da: (b) romelic 

saqarTveloSi Semovida mosazRvre war-

moSobis qveynidan, iq momxdari stiqiuri 

ubedurebis gamo. humanitaruli statusi 

pirs eniWeba 1 wlis vadiT da SeiZleba 

gagrZeldes, Tu kvlav arsebobs garemoe-

bebi, romelTa safuZvelzedac mas es sta-

tusi mieniWa.

3. erovnuli samarTali da praqtika

saqarTvelo Tavisi geografiuli da 

klimaturi pirobebidan gamomdinare gam-

oirCeva bunebrivi katastrofebis six-

SiriT44. 

saqarTvelos saxalxo damcvelis 

informaciiT saqarTvelos okupire-

buli teritoriebidan iZulebiT gad-

aadgilebul pirTa, gansaxlebisa da 

ltolvilTa saministros oficialuri 

monacemebiT,saqarTveloSi stiqiuri 

movlenebis Sedegad dazaralebuli 35 

204 ojaxia registrirebuli45.

veb-gverdze www.ecomigration.ge, ro-

melic `ekomigraciis sferoSi saxelm-

wifo politikis gaumjobesebis xelSew-

yoba` proeqtis farglebSi Sieqmna aras-

amTavrobo organizaciis ,,borjRali`-s 

mier, naTqvamia, rom 2011 wlis monace-

mebiT saqarTvelo bunebrivi katastro-

febis sixSiris maRali maCveneblebiT xa-

siaTdeba. garemos erovnuli saagentos 

monacemebiT bolo wlebSi momxdari bune-

brivi katastrofebis sixSire da masStabi 

mkveTrad gaizarda da ufro met aqtiva-

cias ganicdis. bolo 10 wlis ganmavloba-

Si bunebrivi katastrofebis Sedegad 

saqarTvelom 500 milion aSS dolarze 

meti izarala, stiqiis msxverplTa raode-

nobam ki 400-s miaRwia46.

3.1. erovnuli kanonmdebloba 

iZulebiT gadaadgilebul pirTa sa-

kiTxebs saqarTveloSi aregulirebs sa-

qarTvelos kanoni saqarTvelos okupi-

rebuli teritoriebidan iZulebiT gad-

aadgilebul pirTa – devnilTa Sesaxeb47. 

pirveli muxlis Sesabamisad, devnilad 

CaiTvleba saqarTvelos moqalaqe an 

saqarTveloSi mudmivad mcxovrebi mo-

qalaqeobis armqone piri, romelic iZule-

buli gaxda daetovebina Tavisi mudmivi 

sacxovrebeli adgili im mizeziT, rom 

safrTxe Seeqmna mis an masTan mcxovrebi 

ojaxis wevris sicocxles, janmrTelobas 

an Tavisuflebas ucxo qveynis mier teri-

toriis okupaciis, agresiisa da adamianis 

uflebebis masobrivi darRvevis gamo. 

bavSvi uflebamosilia mieniWos devni-

lis statusi mSoblis (mSoblebis) an sxva 

kanonieri warmomadgenlis Tanxmobis sa-

fuZvelze, Tu orive an erT-erT mSobels 

aqvs an/da hqonda devnilis statusi.

rogorc vxedavT, CamonaTvalSi ar 

aris stiqiuri movlenebi naxsenebi, da 

Sesabamisad kanoni ar icnobs stiqiuri 

katastrofis Sedegad iZulebiT gad-

aadgilebul pirs da ar aniWebs mas dev-

nilis statuss, radgan saqarTvelos 

ltolvilTa da gansaxlebis ministris 

brZanebis 12448 Sesabamisad statusi eni-

Weba pirs „iZulebiT gadaadgilebul 
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pir Ta – devnilTa Sesaxeb~ saqarTvelos 

kanonis pirveli muxliT gansazRvruli 

pirobebis arsebobisas.

gaeros iZulebiT gadaadgilebis 

Sesaxeb saxelmZRvanelo principebis 

erovnul kanonmdeblobebSi dasanergad 

2008 wels gamoica saxlemZRvanelo – 

`iZulebiT gadaadgilebul pirTa dacva~49 

sadac naTqvamia, rom iZulebiT gadaadg-

ilebul pirTa erovnuli cnebebi da praq-

tikaSi gamoyeneba SeiZleba iyos ufro vi-

wro, vidre saxelmZRvanelo principebSi. 

magaliTad, erovnul kanonmdeblobebSi 

SeiZleba devnilis statusi ar mieniWos 

saomari moqmedebebis dros garkveuli 

SeiaraRebuli jgufebis mier devnil 

pirebs, an stiqiuri ubedurebis Sedegad 

gadaadgilebul pirebs. aman SeiZleba 

gamoiwvios araTanabari mopyroba im ada-

mianaTa mimarT, visac aqvs danarCeni dev-

nilebis Tanabari saWiroebebi; es arRvevs 

maT uflebebs saerTaSoriso adamianis 

uflebaTa da humanitaruli samarTalis 

WrilSi.

saqarTvelos okupirebuli terito-

riebidan iZulebiT gadaadgilebul pir-

Ta, gansaxlebisa da ltolvilTa samin-

istros debulebaSi50 weria, rom samin-

istro Tavisi kompetenciis farglebSi 

SeimuSavebs da axorcielebs erTian sa-

xelmwifo politikas. saministros kompe-

tencias ganekuTvneba aRmasrulebeli xe-

lisuflebis ganxorcieleba saqarTvelos 

okupirebuli teritoriebidan iZulebiT 

gadaadgilebul pirTa – devnilTa, Tav-

Sesafris maZiebelTa, ltolvilis an hu-

manitaruli statusis mqone pirTa, repa-

triantTa, stiqiiT dazaralebulTa da 

sxva migrantTa socialuri da samarT-

lebrivi dacvis, migraciis kontrolisa 

da gansaxlebis sferoSi.. 

saministros funqciaa qveynis poli-

tikuri, socialur-ekonomikuri da de-

mografiuli mdgomareobis gaTvaliswi-

nebiT, devnilTa, TavSesafris maZiebel-

Ta, ltolvilis an humanitaruli statu-

sis mqone pirTa, repatriantTa sagangebo 

situaciebiT (stiqiuri ubedurebebi, 

epidemia da sxv.) gamowveuli migraciuli 

nakadis regulireba, maTi droebiTi an 

mudmivi gansaxlebis organizeba, adapt-

acia-integraciisaTvis pirobebis Seqmna 

da socialuri dacva. 

migraciis, repatriaciisa da ltol-

vilTa sakiTxebis departamentis ufle-

ba-movaleobaa stiqiuri movlenebiT ga-

mowveuli ekomigraciuli procesebis 

efeqtiani marTvis sistemis SemuSaveba 

da realizaciisaTvis xelSewyoba; kompe-

tenciis farglebSi saqarTvelos teri-

toriaze migraciuli procesebis moni-

toringi da stiqiasaSiSi regionebidan 

mosalodneli migraciis prognozireba 

da ekomigrantTa gansaxlebis programe-

bis ganxorcieleba; ekomigrantTa gan-

saxlebis organizeba; axal sacxovrebel 

adgilebze maTi adaptacia-integraci-

is programebis SemuSaveba da ganxor-

cielebisaTvis xelSewyoba; ekomigrant-

ebis monacemTa bazis Seqmna.

Tumca saministros debuleba iTav-

liswinebs stiqiuri ubedurebebis gamo 

gadaadgilebul pirTa droebiTi an mud-

mivi gansaxlebas, maTTvis adaptaciis pi-

robebis Seqmnas, maTi socialur dacvas 

da stiqiuri ubedurebebis gamo gadaadg-

ilebul pirTa nakadis ekomigrantebis 

monacemTa bazis Seqmnas, gaguebaria raze 

dayrdnobiT aniWebs saministro stiqi-

uri ubedurebebis gamo gadaadgilebul 

piris statuss da ra sistemiT eweva maT 

socialur daxmarebas. da saerTod gauge-

baria termini `ekomigranti~ – ekomigran-

tebis monacemTa bazis Seqmnis valdeb-

ulebaSi, radgan aseTi termini am sferos 

maregulirebel samarTlebriv dokumen-

tSi ar gamoiyeneba. 

2013 wlis noemberSi gamoqveynda 

gan saxlebisa da ltolvilTa ministris 

ministris 779 brZaneba51 stiqiuri mov-

lenebis Sedegad dazaralebuli da gad-

aadgilebas daqvemdebarebuli ojaxebis 

gansaxlebis kriteriumebis damtkicebisa 

da gansaxlebis sakiTxebis maregulire-

beli komisiis Seqmnis Sesaxeb. brZaneba 

akonkretebs rom stiqiuri movlenebis 

Sedegad dazaralebuli da gadaadgile-

bas daqvemdebarebuli ojaxi (SemdgomSi 

– „dazaralebuli`) aris gancalkevebul 

sacxovrebel farTze mudmivad mcxovre-
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bi naTesauri an aranaTesauri kavSiris 

mqone pirTa wre, romlebic erToblivad 

ewevian Sinasameurneo saqmianobas (ojaxi 

SeiZleba iyos erTsuliani) da cxovro-

ben sicocxlisa da janmrTelobisaTvis 

mometebuli safrTxis Semcvel SenobaSi/

saxlSi an bunebrivi an anTropogenuli 

katastrofebis an/da aseTi riskebis zo-

naSi. 

es brZaneba namdvilad misasalme-

beli iniciativaa, radgan akonkretebs 

stiqiuri katastrofebiT dazaralebul 

pirTaTvis sacxovrebeli saxlebis ga-

dacemis kriteriumebs, adgens stiqiuri 

movlenebis Sedegad dazaralebuli da 

gadaadgilebas daqvemdebarebuli ojaxis 

gansaxlebisa da sacxovrebeli saxlis sa-

kuTrebaSi gadacemis wess, rac erT-erT 

yvelaze mwvave problemad udgaT dReisT-

vis ekomigrantebs. 

stiqiuri ubedurebis Sedegad migra-

cia agreTve naxsenebia saqarTvelos ok-

upirebuli teritoriebidan iZulebiT 

gadaadgilebul pirTa, gansaxlebisa da 

ltolvilTa saministro veb-gverdze – 

saministros cnobiT migracia gulisx-

mobs calkeuli piris an jgufis mier 

sacxovrebeli adgilis Secvlas gadasax-

lebis mizezebisa da miznebis miuxedavad. 

migraciis gamomwvevi mizezebi SeiZleba 

iyos rogorc ekologiuri katastrofe-

bi Tu politikuri motivebi, ise ukeTesi 

ekonomikuri perspeqtivebi, an politi-

kuri daculoba gadasaxlebis adgilas52.

2013 wlis noemberSi parlamentSi 

saqarTvelos mTavrobis mier Setanil iqna 

saqarTvelos kanonis proeqti `saqarT-

velos okupirebuli teritoriebidan 

iZulebiT gadaadgilebul pirTa – dev-

nilTa Sesaxeb~. wamyvani komitetia ada-

mianis uflebaTa dacvisa da samoqalaqo 

integraciis komiteti. arc am axal kanon-

proeqtSi ar aris naxsenebi stiqiuri mov-

lenebis Sedegad gadaadgilebuli pirebi. 

muxli 6 ganmartavs devnilis cnebas – 

devnilad CaiTvleba saqarTvelos mo-

qalaqe an saqarTveloSi statusis mqone 

moqalaqeobis armqone piri, romelic 

iZulebuli gaxda daetovebina Tavisi 

mudmivi sacxovrebeli adgili im mizez-

iT, rom safrTxe Seeqmna mas an misi ojax-

is wevris sicocxles, janmrTelobas an 

Tavisuflebas ucxo qveynis mier terito-

riis okupaciis, agresiisa, SeiaraRebuli 

konfliqtis, sayovelTao Zaladobis an/

da adamianis uflebebis masobrivi dar-

Rvevis gamo, an/da zemoaRniSnuli miz-

ezebis gaTvaliswinebiT SeuZlebelia mis 

mudmiv sacxovrebel adgilze dabruneba. 

daiwyo sakomiteto mosmenebi: mTav-

robis mier sakanonmdeblo iniciativis 

wesiT warmodgenili kanonproeqti „saqa-

r Tvelos okupirebuli teritoriebidan 

iZulebiT gadaadgilebul pirTa – dev-

nilTa Sesaxeb~ 2013 wlis 26 noembers sa-

finanso-sabiujeto komitis sxdomaze da 

iuridiul sakiTxTa komitetis sxdomaze 

ganixiles, xolo 29 noembers da adami-

anis uflebaTa dacvisa da samoqalaqo in-

tegraciis komitetis da janmrTelobis 

dacvisa da socialur sakiTxTa komite-

tis sxdomebze. 

2013 wlis 24 dekembers deputatebma 

pirveli mosmeniT, 88 xmiT miiRes kanon-

proeqti „saqarTvelos okupirebuli te-

ritoriebidan iZulebiT gadaadgilebul 

pirTa – devnilTa Sesaxeb`53. proeqti 

aregulirebs pirisaTvis devnilis sta-

tusis miniWebis, Sewyvetis, CamorTmevisa 

da aRdgenis safuZvlebsa da pirobebs, 

devnilTa samarTlebriv, ekonomikur da 

socialur garantiebs, maT uflebebsa da 

movaleobebs, aseve katastrofebis an in-

frastruqturuli proeqtebis Sedegad 

dazaralebulTa uflebebsa da movale-

obebs. 

arc erT presrelizSi ar aris naxsen-

ebi stiqiuri ubedurebisgan iZulebiT 

gadaadgilebuli an dazaralebuli pire-

bi. mosalodenlia, rom kanonpreqti 2014 

wlis dasawyisSi iqneba damtkicebuli da 

Tu meore mosmenisTvis ar iqneba devni-

lis ganmartebaSi Camatebuli stiqiuri 

ubedurebis Sedegad gadaadgilebuli 

pirebi, ekomigrantebi kvlav statusis 

gareSe darCebian. 

3.2. praqtika

saqarTvelos okupirebuli terito-

riebidan iZulebiT gadaadgilebul pir-

Ta, gansaxlebisa da ltolvilTa saminis-
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tro uzrunvelyofs saxelmwifo politi-

kis gatarebas ltolvilTa, TavSesafris 

maZiebelTa, iZulebiT gadaadgilebul 

pirTa – devnilTa, repatriantTa, stiq-

iiT dazaralebulTa da sxva migrantTa 

socialuri da samarTlebrivi dacvis, mi-

graciis kontrolisa da gansaxlebis sf-

eroSi.

miuxedavad imisa, rom sakanonmdeblo 

baza ar arsebobda, konkretuli stiqiuri 

ubedurebebis SemTxvevaSi saqarTvelos 

mTavroba wlebis ganmavlobaSi iRebda 

zomebs raTa daxmareboda dazaralebul 

mosaxleobas. amis magaliTebia: 

stiqiuri movlenebis Sedegad usax-• 
lkarod darCenili mosaxleobisaT-

vis finansuri daxmarebis gawevis 

SesaxebsaqarTvelos mTavrobis gan-

karguleba № 627, 2007 wlis 24 oq-

tomberi – 2007 wlis seqtemberSi mom-

xdari stiqiuri movlenis Sedegad 

qurTis municipalitetis sofel 

qur  TaSi usaxlkarod darCenili ori 

oja xisaTvis gadaudebeli daxmare bis 

gawevis mizniT.

„raWa-leCxumsa da qvemo svaneTSi • 
stiqiuri movlenebis Sedegad daza-

ralebuli, usaxlkarod darCenili 

mosaxleobis daxmarebis RonisZiebaTa 

Sesaxeb` saqarTvelos mTavrobis 2005 

wlis 14 aprilis №121 gankarguleba.

stiqiuri movlenebis Sedegad daza-• 
ralebuli duSeTis raionis piriqiTa 

xevsureTis mosaxleobis daxmarebis 

RonisZiebaTa Sesaxeb saqarTvelos 

mTavrobis gankarguleba №530, 2005 

wlis 3 dekemberi.

baRdaTis raionis sofel dimSi stiq-• 
iuri movlenebis Sedegad usaxlkar-

od darCenili oTxi ojaxisaTvis fi-

nansuri daxmarebis gawevis Sesaxeb 

saqarTvelos mTavrobis gankargule-

ba №6, 2007 wlis 10 ianvari.

aseTi dokumentebi kidev mravalia da 

konkretul stiqiur movlenas Seexeba. ar 

arsebobs erTiani midgoma stiqiuri mov-

lenebis Sedegad dazaralebuli mosax-

leobis daxmarebisTvis.

2014 wlis biujetSi zogierTma munic-

ipalitetebis sakrebulom gaiTvaliswina 

Tanxebi stiqiiT dazaralebuli mosaxle-

obis dasaxmareblad. magaliTad axalcix-

is municipalitetma stiqiiT dazarale-

buli da socialurad daucveli ojaxebis 

samSeneblo masalebiT dasaxmareblad 

– 40.0 aTasi lari moiTxova54. xaragau-

lis municipalitets 2013 wlis biujet-

Si dekemberSi cvlilebis Setana mou-

wia da stiqiiT dazaralebuli ojaxebis 

sacxovrebliT uzrunvelsayofad Tanxa 

119.0 aTasi laridan 130.0 aTasi laramde 

gazarda55. 2013 wels baRdaTis munici-

palitets stiqiuri ubedurebis Sedegad 

miyenebuli zianis anazRaureba hqonda 

gaTvaliswinebuli56 50 aTasi lari57. Se-

darebisTvis baRdaTis municipalitets 

stiqiuri ubedurebebis Sedegad miyen-

ebuli zianis xarji 2010 wels 15.2 aTasi 

lari qonda, 2011 wels 71 aTasi, 2012 wels 

60 aTasi lari. sainteresoa, rom baRdaTis 

municipalitetma bolo dros gaxSire-

buli stiqiuri ubedurebis, saxanZro da 

sxva ubeduri SemTxvevebis prevenciis 

mizniT gadawyvita arsebuli resursebi-

sa da moTxovnebis gaTvaliswinebiT sax-

anZro-samaSvelo samsaxuris Sesabamisi 

teqnikiT aRWurva, rac aucilebelia 

maSvelebis operatiuli moqmedebisaTvis. 

saCxeris municipalitetis sakrebulom 

2013 wels gadawyvita stiqiuri ubedure-

bis Sedegad dazaralebuli mosaxleobas 

gauwios erTjeradi daxmareba58 munici-

palitetis biujetidan59.

wlebis ganmavlobaSi saqarTvelos 

regionebis mixedviT municipalitetebSi 

sxavasdxva midgoma da sxvadasxva Tanxebi 

iyo gaTvaliswinebuli stiqiuri movlen-

ebis gamo dazaralebuli mosaxleobisT-

vis. rig SemTxvevaSi Tanxebi adgilobrivi 

biujetidan ixdeboda, zog SemTxvevaSi 

centraluri biujetidan Seivseboda da 

mTlianad iqidan ifareboda, magaliTad 

bolo wlebis ganmavlobaSi prezidentis 

sarezervo fondidan. 

kidev erTi problema, ris wina Sec 

dgebodnen ltolvilTa saministros 

Ta namSromlebi da adgilobrivi TviT-

m marTvelobis organoebi, iyo sad da 

ro gor unda daesaxlebinaT stiqiuri 

movelebis gamo dazaralebuli da gad-

aadgilebuli mosaxleoba. 
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2005 wels saqarTvelos ltolvilTa 

da gansaxlebis ministris moadgile j. x. 

Tanamdebobidan gaanTavisufles saqarT-

velos premier-ministris 2005 wlis 14 

aprilis brZanebiT. ministris werilis 

Tanaxmad man piradi iniciativiT ganaxor-

ciela aWaris maRalmTiani regionebidan 

stiqiuri movlenebis Sedegad dazarale-

buli 38 ojaxis gansaxleba eTnikuri ber-

Zeni mosaxleobis sacxovrebel saxleb-

Si walkis raionis sofelSi. j.x.-s unda 

Seesyida saxlebi aWaris maRalmTiani re-

gionebidan 38 ojaxis CamosaxlebisTvis, 

magram man es ojaxebi eTnikuri berZeni 

mosaxleobis mitovebul sacxovrebel 

saxlebSi ganaTavsa binebis gadaforme-

bis procesis dasrulebamde. j.x. acxa-

debs rom arc erTi saxli ar yofila 

Sesyiduli, vinaidan dokumentacia jer 

kidev momzadebis procesSi iyo, da j.x. 

awarmoebda zepir molaparakebebs mesa-

kuTreebTan da im pirebTan, romlebsac 

gaaCndaT saTanado mindobiloba mesa-

kuTreebisagan. aRniSnuli RonisZiebebis 

Catarebis Sesaxeb informacia ar yofila 

miwodebuli arc mxaris rwmunebulisaT-

vis da arc raionis gamgeblisaTvis, aseve 

sakiTxi ar iyo SeTanxmebuli ministrTan. 

j.x.-m sasamarTloSi gaasaCivra brZaneba, 

safuZvlad daudo ra, rom ministrs sru-

li informacia qonda, magaram 2005 wlis 

seqtemberSi Tbilisis saqalaqo sasamarT-

los gadawyvetilebiT premier-ministris 

brZaneba ZalaSi darCa. Tbilisis saapela-

cio sasamarTlom 2008 wlis aprilSi da 

sakasacio sasamarTlom, 2008 wlis se-

qtemberSi, Tbilisis saqalaqo sasamarT-

los gadawyvetileba ZalaSi datoves60. 

zemoT aRniSnuli SemTxveva sain-

tereso iyo imiT, rom saqarTvelos 

mTavrobis 2005 wlis 17 martis 58 gank-

argulebiT saqarTvelos ltolvilTa 

da gansaxlebis saministros daevala 

`saqarTvelos 2005 wlis saxelmwifo biu-

jetis Sesaxeb~ saqarTvelos kanoniT gan-

sazRvruli Sidamigraciul procesebT-

an dakavSirebuli asignebidan stiqiiT 

dazaralebuli ojaxebis sacxovrebeli 

saxlebiT dasakmayofileblad Sesabamisi 

gadawyvetilebis miReba da saqarTvelos 

Sesyidvebis saagentosTan SeTanxmebisa 

da kanonmdeblobiT dadgenili wesiT, 

saxelmwifo Sesyidvebis ganxorcieleba 

saqarTvelos sxvadasxva raionSi mim-

wodebelTa SerCevis meSveobiT.

ra xdeba, rodesac stiqiiT dazarale-

bul pirebi unda iyvnen ganTavsebulni 

binebSi, magram municipalitetSi Ta-

visufali saxlebi ar aris? 2008 wlis 

agvistos omma gviCvena, rom iZulebiT 

gadaadgilebuli pirebis ganTavseba Zi-

riTadad skolebSi, sabavSvo baRebSi da 

zogjer saavadmyofoebSi xdeboda, Tumca 

es moklevadiani gadawyvetilebaa. grZl-

vadiani perspeqtiva an am pirebisTvis 

Sesabamisi sacxovreblis Sesyidva da gad-

acema unda iyos, an stiqiisgan dazarale-

buli sacxovrebeli saxlebis aRdgena 

da devnilebis ukan dabrunebaa, ra Tqma 

unda stiqiis winaaRmdegi RonisZiebebis 

gatarebis Semdeg. 

walkaSi macxovrebelma ekomigrant-

ebma 2013 wlis 19 dekembers xelisufleb-

is gamafrTxilebeli aqcia walkis munici-

palitetis sofel tbeTSi gamarTes, xolo 

Tu maTi moTxovnebi ar dakmayofildeba 

aWaraSi dabrunebas da aqciebis gagrZele-

bas gegmaven61. aWaridan stiqiis Sedegad 

iZulebiT gadaadgilebuli pirebi, rom-

lebic walkaSi cxovroben, moiTxoven ara 

mxolod mTavrobis dainteresebas ekomi-

grantebis problemebiT, aramed realuri 

nabijebis gadadgmis daiwyebas.

TeTriwyaros municipaliteti erTa-

derTi ar aris qvemo qarTlis regionSi, 

sadac ekomigrantebi cxovroben. garda-

banSic, marneulSic, dmanisSic, bolnis-

sa da walkaSic aTasobiT macxovrebeli 

ekomigranti ojaxis moTxovnaa erTxel da 

samudamod ganisazRvros maTi statusi.

2013 wlis dekemberSi aqciebis fonze 

presa dainteresda problemiT da ekomi-

grantebis problemebze ramdenime statia 

gamoqveynda, maT Soris `ekomigrantebi 

kidev erT axal wels Sexvdebian statusis 

miRebis molodinSi~62, sadac aRwerilia 

qvemo qarTlis ekomigrantTa probleme-

bi. qvemo qarTli erT–erTi yvelaze didi 

mimRebi regionia, sadac aWaridan da zemo 

svaneTidan stiqiis Sedegad iZulebiT 
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gadaadgilebuli ojaxebi cxovroben. 

eko migrantebi acxadeben rom maTi prob-

lemebis gadawyveta mxolod kanonmde-

blobis SecvliT da maTTvis statusis 

miniWebiTa aris SesaZlebeli.

statiaSi ekomigrantebi amobebn rom 

arasodes aranairi daxmareba, arc so-

cialuri da arc gegmiuri aravisgan mi-

uRiaT. `2000 wlidan aq vcxovrobT da 

Cveni problemebis momkiTxveli kaci ar 

aris. Tavad vebrZviT gaWirvebasac da 

usaxsrobasac. mTavaria, rom ganisazRv-

ros Cveni statusi, ambobT rom ekomi-

grantebi varT, magram realurad arsad 

ar weria es. aravin ar gvaRiarebs, rom is 

mainc gagvikeTos saxelmwifom, risi val-

debulicaa, Cveni problemebis mogvare-

bis gza, swored statusze gadis” – ambobs 

ekomigranti nikoloz xabuliani.

adamianis uflebaTa saxlis warmo-

madgenlis aleko cqitiSvilis azriT63 

erT-erTi mTavari problema riskebis 

Seufaseblobaa, ris gamoc saxelmwifos 

milionobiT lari gauTvaliswinebeli 

zarali adgeba. saqarTvelosTvis stiq-

iebi ucxo ar aris – wyaldidoba, mewyeri, 

Stormi, qariSxali da sxva bunebrivi 

katastrofebi adamianebs xSirad saxl-

kars da sacxovrebel garemos uspobs. xe-

lisufleba ZiriTadad stiqiis Sedegebs 

ebrZvis, prevenciul zomebs ki nakleb 

yuradRebas uTmobs. gansakuTrebiT prob-

lematuri gazafxulis sezonia, roca 

mTebSi Tovli dneba da mdinareebi did-

deba. amas gazafxulis wvimebic emateba 

da iwyeba stiqiuri movlenebi – mewyerebi, 

Rvarcofebi, wyalmovardnebi, romelTa 

Sedegad aTasobiT adamiani zaraldeba.

oficialuri statistikis Tanaxmad, 

1987-2010 wlis periodSi stiqiur ube-

durebebs saqarTveloSi 400-mde adamiani 

Seewira. ekonomikuri zarali daaxloe-

biT 150 mln dolars Seadgens weliwadSi. 

2006 wels specialistebma saqarTveloSi 

daafiqsires 53 000 mewyruli sxeuli, 

saerTo jamSi – 1 500 000 heqtar farTo-

bze. riskis zonaSia 3 000-mde dasaxleba 

400 000 ojaxiT.

stiqiuri ubedurebebis prevenci-

isaTvis saxelmwifo biujetidan gamoyo-

fili xarjebi 40-jer naklebia miyenebul 

zaralze. eqspertTa azriT, problemis 

saTave swored aseTi midgomaa. kavkasiis 

garemosdacviTi organizaciebis qse-

lis (CENN) proeqtebis koordinatoris, 

rezo geTiaSvilis TqmiT, saxelmwifom 

meti yuradReba unda dauTmos riskebis 

marTvas, rac didwilad katastrofamdel 

aqtivobebs – prevenciul RonisZiebebs 

gulisxmobs64.

marTvis centralizebuli stilis 

araefeqturobis kargi magaliTia zemo 

mleTis65 SemTxveva. arasamTavrobo orga-

nizaciebi da Jurnalistebi ukve ramden-

ime welia, yuradRebas amaxvileben mcxe-

Ta-mTianeTis regionis am patara soflis 

gasaWirze, sadac ramdenime ojaxs yovel 

gazafxulze ganadgureba emuqreba. 15 

ivniss Tbilisis adamianis uflebaTa sax-

lma zemo mleTaSi saswavlo turi moaw-

yo JurnalistebisaTvis, raTa maT kidev 

erTxel SeeswavlaT am soflis probleme-

bi da SemdegSi TavianT gamocemebSi gae-

SuqebinaT. aRmoCnda, rom viTareba isev 

ucvlelia, magram Semodgomaze daniS-

nuli arCevnebis win mleTelebs xelisu-

fleba maT mier SerCeul usafrTxo adgi-

las gadasaxlebas pirdeboda. 

ekomigraciasTan erTad kidev erTi 

problema dgeba – stiqiis Sedegad 

iZulebiT gadaadgilebuli pirebi, rom-

lebic sxva regionSi daasaxles xSirad 

maTTvis ucxo axal sacxovrebel garemo-

sTan adaptacias ver axerxeben da ukanve 

brundebian mSobliur soflebSi, sadac 

riskis qveS agrZeleben cxovrebas.

3.3. saqarTvelos saxalxo damcvelis 

specialuri angariSi

2010 wlidan saxalxo damcveli stiqi-

uri movlenebis Sedegad dazaralebuli 

da iZulebiT gadaadgilebuli pirebis – 

ekomigrantebis uflebriv mdgomareoba-

ze werda saparlamento angariSebSi. 2013 

wels ki am sakiTxs specialuri angariSi 

miuZRvna66. 

saqarTvelos saxalxo damcvels 2011-

2012 wlebSi xSirad mimarTavdnen stiqi-

uri movlenebis Sedegad dazaralebuli da 

stiqiuri movlenebis Sedegad iZulebiT 
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gadaadgilebuli pirebi – ekomigrantebi. 

gancxadebebis Seswavlis Sedegad gamov-

linda rom aRniSnul sferoSi adamianis 

uflebebis darRvevebi individualuri 

da erTjeradi xasiaTis ki ar aris, aramed, 

rogorc wesi, maT sistemuri saxe aqvT. 

individualuri darRvevebic, umetes 

SemTxvevebSi, gamowveulia Sesabamisi 

dacvis standartebis ar arsebobiT. 

saxalxo damcveli acxadebs, rom saqa-

r TveloSi dRemde ar arsebobs Sesabamisi 

samarTlebrivi baza, romelic daaregu-

lirebs stiqiuri katastrofebis Sedegad 

dazaralebul pirTa uflebriv mdgo-

mareobas, ar aris gawerili Sesabamisi 

saxelmZRvanelo principebi an normatiu-

li Zalis proceduruli wesebi, romlebic 

mocemul sferoSi mimdinare procesebs 

samarTlebriv CarCoSi Casvams. SeiniSneba 

araTanmimdevruli midgomis arseboba 

da finansuri saxsrebis nakleboba, rac 

TavisTavad damatebiT problemebs qmnis.

saxalxo damcvelma rigi rekomenda-

ciebisa misca saqarTvelos mTavrobas da 

saqarTvelos parlaments: 

ekomigrantis definicia erovnul sa-• 
kanonmdeblo doneze. 

saxelmwifos erTiani midgomis Ca mo-• 
yalibeba stiqiis Sedegad iZulebiT 

gadaadgilebuli da dazaralebuli 

pirebis uflebebis dacvis mizniT.

ekomigrantebis gansaxlebis Semd go mi • 
adaptacia-integraciis strategiis 

SemuSaveba da misi efeqturi reali-

zeba praqtikaSi.

ekomigrantTa gansaxlebisaTvis auc-• 
i lebeli xarjebis dafarvisTvis 

sa xelmwifos valdebulebis Camo-

yalibeba.

adgilobrivi TviTmmarTvelobis • 
or  ga noebis valdebulebis gawera 

iZ u  le biT gadaadgilebul pirTa, 

gan  saxlebisa da ltolvilTa sami-

nis trosaTvis stiqiis Sedegad daza-

ralebul da iZulebiT gadaadgile-

bul pirTa-ekomigrantTa Sesaxeb in-

formaciis miwodebis, finansuri dak-

mayofilebis/daxmarebis Sesaxeb.

ekomigrantTa sacxovrebliT uz-• 
runvelyofisaTvis aucilebeli sax-

srebis daangariSeba da etapobrivi 

gamoyofa saxelmwifo biujetSi.

stiqiuri movlenebiT dazaralebul • 
pirTa gansaxlebis proceduruli 

wesebi/saxelmZRvanelo principebis, 

sacxovrebeli saxlebis ganawilebis 

wesi, TavSesafrebis sakuTrebaSi ga-

dacemis pirobebi gawera.

ekomigrantTa monacemTa eleqtro-• 
nuli bazis formireba.

4. daskvna

ekomigrantebis problema bolo ram-

denime wlis ganmavlobaSi aqtiurad ga-

nixileba msoflios sxvadasxva mkvleva-

ris mier. miuxedavad imisa, rom ekolo-

giuri pirobebis an katastrofebis gamo 

migracia msoflioSi yovelTvis arse-

bobda, 21-e saukuneSi es problema gansa-

kuTrebiT mwvaved dadga. calke kvlevebi 

dasWirda imis damtkicebas, rom migracia 

SeiZleboda dakavSirebuli yofiliyo 

klimatis cvlilebasTan. Sesabamisad 

ekomigrantebs sxvadasxva terminiT moix-

senieben: `eko-migrantebi~, `stiqiuri 

movlenebis Sedegad gadaadgilebuli 

pirebi~, `garemos migrantebi~, `klimatis 

migrantebi~, `klimatis ltolvilebi~ da 

a.S. ra terminic ar unda iqnas gamoyenebu-

li, mTavaria rogor iqneba cneba asaxuli 

saerTaSoriso dokumentebsa Tu erovnul 

kanonmdeblobebSi da ra statusi da 

uflebebi mieniWeba stiqiuri movlenebis 

Sedegad gadaadgilebul pirebs. 

saerTaSoriso doneze ar arsebobs 

dokumenti, romelic daavaldebulebda 

saxelmwifoebs mieRoT Sesabamisi zome-

bi stiqiuri movlenebis Sedegad igp-

Ta dasaxmareblad. mTavari dokumenti, 

romelic am sferoSi moixsenieba, aris 

`gaeros iZulebiT gadaadgilebis Sesaxeb 

saxelmZRvanelo principebi~, romelsac 

sarekomendacio xasiaTi aqvs. `principe-

bis~ Sesabamisad iZulebiT gadaadgile-

bul pirebs Soris is pirebic iTvlebian, 

romlebic gamoZevebul iqnen an iZuleb-

ulni gaxdnen daetovebinaT TvianTi sax-

li an mudmivi sacxovrebeli adgili, raTa 

gaqceodnen stiqiur an adamianis mier 
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Seqmnil katastrofebs, da miuxedavad 

imisa, rom es principebi sarekomendacio 

xasiaTisaa, zogierTma qveyanam princi-

pebi Tavis kanonmdeblobaSi danerga (aSS, 

peru, kolumbia).

ZiriTad SemTxvevebSi saxelmwifoebi 

(gansakuTrebiT nakleb ganviTarebuli 

da ganviTarebadi qveynebi) konkretul 

stiqiur movlenebze konkretul qmede-

bebs axorcieleben – samedicino daxmare-

ba, sakvebiT, sasmeli wyliT da higienuri 

saSualebebiT uzrunvelyofa, saWiroe-

bis SemTxvevaSi droebiT sacxovrebelSi 

an banakSi Sesaxleba. ganskuTrebiT mZime 

stiquri movlenebis dros qveyana iRebs 

humanitarul saerTaSoriso daxmarebas 

– sakvebs, wamlebs, tansacmels da finan-

sur daxmarebas, romelic katastrofis 

Sedegebis aRmofxvraze unda iyos mi-

marTuli. Tumca haitis miwisZvris magal-

iTi gvaCvenebs, rom Sedegebis aRmofx-

vras didi xani sWirdeba (ganskauTrebiT 

Rarib qveynebSi) – miwisZvra haitiSi 2010 

wels moxda, 2013 wlis dekemberSi haitiSi 

gaeros humanitaruli koordinatoris 

piter de klergis ganacxadebiT daaxloe-

biT 817 aTasi haitels kvlav esaWiroeba 

humanitaruli daxmareba, bevr maTgans ar 

aqvs sakvebi, jer kidev cxovrobs mZime pi-

robebSi darCenil 300 banakSi. 

adamianis uflebaTa evropuli sasa-

marTlos praqtika stiqiur an adamianis 

mier Seqmnil katastrofebis Sesaxeb sak-

maod mcirea, amitom rTulia imsjelo 

sasamarTlos erTian midgomaze stiqiuri 

katastrofebis Sedegad dazaralebul 

an gadaadgilebul pirTa sakiTxebze. ev-

ropulma sasamarTlom am sferoSi sul 

oTxi saqme ganixila, aqedan ori saSiS 

saqmianobas exeboda da ori bunebriv 

katastrofebs. saqmeebSi budaeva da sx-

vebi ruseTis winaaRmdeg da onerildiz 

TurqeTis winaaRmdeg sasamarTlom daad-

gina konvenciis meore muxlis – sicocx-

lis uflebis darRveva. murilo saldiasi 

da sxvebi espaneTis winaaRmdeg saqmeSi 

sasamarTlom dauSveblad scno sarCeli, 

radgan bolomde ar iyo amowuruli mar-

Tlmsajulebis miRwevis saSualebebi 

erovnul doneze, amitom rTulia im-

sjelo scnobda Tu ara sasamarTlo kon-

veciis meore muxlis darRvevas. am saqmee-

bidan Cans, rom saxelmwifom unda miiRos 

zomebi, raTa ar daayenos riskis qveS mo-

qalaqeebis sicocxle da saxelmwifos 

aqvs pozitiuri valdebuleba daicvas mo-

qalaqis sakuTreba. sasamarTlom dainaxa 

mizezobrivi kavSiri adamianis sicocxlis 

mospobasa da saxelmwifos mier Cadenil 

daudevrobas Soris, rac saxelmwifos 

pozitiuri vadlebulebis darRvevaa sa-

frTxis Semcveli saqmianobis WrilSi.

2011 wels `adamianis uflebaTa ev-

ropuli sasamarTlos mosamarTleTa 

dialogSi~ gaeros umaRlesma komis-

arma ltolvilTa sakiTxebze antion-

io guteresma ganacxada, rom adamianis 

uflebaTa evropulma sasamarTlom ukve 

ganixila ramdenime saqme, romlebic Seex-

eboda stiqiuri ubedurebebis gamo gad-

aadgilebuli pirebs, Tumca maTi ricxvi 

SeiZleba gazirdos, evropaSi iZulebiT 

gadaadgilebis gaWianurebuli xasiaTisa 

da igp-Ta zrdadi imedgacruebis gamo. 

saqarTvelo im qveynebs Sorisaa, 

romlebic stiqiuri movlenebis Sede-

gad dazaralebuli pirebi ar Seiyvanes 

iZulebiT gadaadgebuli pirebis Camo na-

TvalSi da ar aniWeben maT igp-s statuss 

– saqarTvelos kanonSi saqarTvelos ok-

upirebuli teritoriebidan iZulebiT 

gadaadgilebul pirTa – devnilTa Se-

saxeb CamonaTvalSi ar aris stiqiuri ka-

tastrofebis Sedegad adgilmonacvle 

pi rebi.

rogorc zemoT vnaxeT, saqarTveloSi 

ar arsebobs erTiani midgoma stiqiuri 

katastrofebis dros dazaralebuli 

adamianebis dasaxmareblad, konkretuli 

stiqiuri movlenis dros mTavroba im 

wuTier reagirebas axdens im resurse-

biT gaTvaliswinebiT, rac aqvs. zogierTi 

municipalitetis sakrebulom gaiTval-

iswina stiqiuri movlenebis Sedegad 

dazaralebuli mosaxleobis interesebi 

da dagegma biujetSi maTTvis daxmare-

ba, Tumca saqarTvelos yvela munici-

palitets es stiqiiT dazaralebulTa 

finansuri daxmarebis muxli biujetSi 

gaTvaliswinebuli ar aqvs. 
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2013 wels mTavrobam gaiTvaliswina 

ekomigrantebis problema da noemberSi 

gansaxlebisa da ltolvilTa ministma 

gamosca 779 brZaneba stiqiuri movlen-

ebis Sedegad dazaralebuli da gadaadg-

ilebas daqvemdebarebuli ojaxebis gan-

saxlebis kriteriumebis damtkicebisa 

da gansaxlebis sakiTxebis maregulire-

beli komisiis Seqmnis Sesaxeb. es aris 

saministros mcdeloba Seeqmna CarCo da 

krietiurmebi ekomigrantTa dasxamare-

blad, da es nadvilad dadebiTi nabijia. 

Tumca sainteresoa rom kanonis donze 

ekomigrantebis ganmarteba ar arsebobs. 

brZaneba akonkretebs, rom stiqiuri mov-

lenebis Sedegad dazaralebuli da gad-

aadgilebas daqvemdebarebuli ojaxi aris 

gancalkevebul sacxovrebel farTze 

mudmivad mcxovrebi naTesauri an aran-

aTesauri kavSiris mqone pirTa wre, rom-

lebic erToblivad ewevian Sinasameurneo 

saqmianobas (ojaxi SeiZleba iyos erTsu-

liani) da cxovroben sicocxlisa da jan-

mrTelobisaTvis mometebuli safrTxis 

Semcvel SenobaSi/saxlSi an bunebrivi 

an anTropogenuli katastrofebis an/da 

aseTi riskebis zonaSi.

devnilebi acxadeben rom wlebis gan-

mavlobaSi isini ar iReben aranair dax-

marebas, saxlebi, sadac isini arian gan-

Tavsebulni maTze ar aris gaformebuli 

da nebismier momentSi SeiZleba maTi 

gasaxleba moxdes. devnilebi da am sfe-

ros eqspertebi Tvlian, rom sanam saqarT-

veloSi ar Camoyalibdeba Sesabamisi sa-

kanonmdeblo baza da ekomigrantebs ar 

mieniWebaT Sesabamisi statusi, manamade 

maTi uflebebi ar iqneba daculi da kvlav 

ar iqneba erTiani midgoma maTi probleme-

bis gadasaWrelad da socialuri daxmare-

bis gasawevad.

2013 wels saqarTvelos saxalxo dam-

cvelma stiqiuri movlenebis Sedegad 

dazaralebuli da iZulebiT gadaadgile-

buli pirebis – ekomigrantebis uflebri-

vi mdgomareobaze specialuri angariSi 

gamoaqveyna. saxalxo damcvelma xazi gaus-

va, rom saqarTveloSi dRemde ar arsebobs 

Sesabamisi samarTlebrivi baza, romelic 

daaregulirebs stiqiuri katastrofebis 

Sedegad dazaralebul pirTa uflebriv 

mdgomareobas, ar arsebobs Sesabamisi 

saxelmZRvanelo principebi an normatiu-

li Zalis proceduruli wesebi, romlebic 

mocemul sferoSi mimdinare procesebs 

samarTlebriv CarCoSi Casvams. SeiniSneba 

araTanmimdevruli midgomis arseboba 

da finansuri saxsrebis nakleboba, rac 

TavisTavad damatebiT problemebs qmnis. 

saxlaxo damcvelma rigi rekomendacie-

biT mimarTa saqarTvelos parlaments 

da mTavrobas am problemebis dasaregu-

lireblad. unda vivaraudoT, rom gan-

saxlebisa da ltolvilTa ministris 779 

brZaneba saxlaxo damcvelis da/an zemoT 

naxsenebi dekemberSi walkaSi macxovre-

beli ekomigrantebis protestis Sedegia. 

naSromSi mokled SevexeT stiqiuri 

movlenebiT dazaralebul pirebs, rom-

lebsac sazRvris gadakveTa mouwiaT da 

e.w. eko-ltolvilebad iqcnen. miuxeda-

vad imisa, rom am terminis sisworeze da 

statusze bevri kamaTi mimdinareobs, 

sabolood aseTi adamianebisTvis statu-

sis miniWeba da maTi daxmareba mimRebi 

saxelmwifos keTil nebasa da kanonmde-

blobazea damokidebuli. saqarTvelos 

kanonis ltolvilisa da humanitaruli 

statusebis Sesaxeb Sesabamisad humani-

taruli statusi SeiZleba mieniWos im 

pirsac, romelic ar aris saqarTvelos 

mo qalaqe an saqarTveloSi mudmivad 

mcxo vrebi moqalaqeobis armqone piri da 

ro melic saqarTveloSi Semovida mosaz-

Rvre warmoSobis qveynidan, iq momxdari 

stiqiuri ubedurebis gamo. humanitaru-

li statusi pirs eniWeba 1 wlis vadiT da 

SeiZleba gagrZeldes, Tu kvlav arsebobs 

garemoebebi, romelTa safuZvelzedac 

mas es statusi mieniWa. 

calke problemad dgas stiqiuri mo-

vlenebis Tavidan acilebisTvis gasa-

tarebeli RonisZiebebi. 2013 wlis mart-

Si bruqingsis institutma gamoaqveyna 

angariSi `ganmeorebiTi katastrofebis 

weli: 2012 wlis bunebrivi katastrofe-

bis mimoxilva~. avtorebi xazs usvamen 

rom SesaZlebelia winaswar iqnes danaxu-

li bunebrivi katastrofebis riskebi da 

gatardes qmedebebi, raTa maTi Tavidan 
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acileba an drouli reagireba moxdes. 

saqarTveloSi momuSave arasamTavrobo 

organizaciebis azriT saqarTvelo mil-

ionobiT lars xarjavs stiqiis Sedegebis 

aRmofxvraze da ara mis prevenciaze. rig 

SemTxvevebSi SesaZlebelia gatardes spe-

cialuri RonisZiebebi, raTa zogierTi 

katasrtofa Tavidan iqnes acilebuli. 

adamianis uflebaTa evropuli sasamarT-

lo akisrebs saxelmwifoebs pozitiuri 

valdebulebas daicvas moqalaqis sic-

ocxle da sakuTreba, gaataros zomebi 

raTa ar daayenos riskis qveS moqalaqee-

bis sicocxle stiqiuri ubedurebebis 

gamo. stiqiuri ubedurebis Tavidan ac-

ileba sakamod rTulia, magram SesaZle-

belia mTavrobam gaataros Sesabamisi 

qmedebebi, raTa Tavidan iyos aridebuli 

rigi katastrofebisa – sanapiroze je-

birebis gamagreba, mewyerebis da qanebis 

CaSlis adgilebSi mSeneblobis Sesabamisi 

standartebis danergva da kontroli-

reba, evakuaciis gegmis momzadeba, mosax-

leobis treiningebi da drouli gafrTx-

ileba da a.S.

sabolood minda avRniSno, rom sa qa-

rTvelos midgoma ekomigrantTa sakiTx-

ebisadmi didad ar gansxvavdeba umetesi 

(nakleb ganviTarebuli da ganviTareba-

di) qveynebis midgomebisgan – igp-s sta-

tusis ar miniWeba, reagireba konkretul 

stiqiur movlenebze da RonisZiebebis ar 

gatareba stiqiuri movlenebis riskebis 

aRmosafxvrelad. miuxedavad imisa, rom 

dRes am Temaze aqtiuri msjeloba mimdin-

areobs da Tu mecnierTa gaTvlebi sworia, 

maSin 2050 wlisaTvis klimatis cvlile-

biT Sedegad 200 milioni an meti migranti 

iqneba msoflioSi, qveynebi mainc gaur-

bian ekonomikur riskebs igp statusi mi-

aniWon ekomigrantebs. 

qvemoT CamoTvlilia rigi rekomen-

daciebisa saqarTvelos mTavrobisTvis, 

romlebic sasurveli iqneboda male ganx-

orcielebuliyo, raTa qveyanaSi dac-

uli iyos ekomigrantebis uflebebi da 

Tavidan iqnes acilebuli stiqiuri mov-

lenebis riskebi. unda aRiniSnos, rom Cemi 

rekomendaciebi didad ar gansxvavdeba 

saqarTvelos saxalxo damcvelis reko-

mendaciebisagan.

rekomendaciebi

Camoyalibdes Sesabamisi sakanonmde-• 
blo baza da ekomigrantebs mieniWoT 

Sesabamisi statusi.

moxdes statistikis Segroveba saqa-• 
r TveloSi arsebuli ekomigrantebis 

Sesaxeb;

saqarTvelos mTavrobam daiwyos mu-• 
Saoba katastrofis riskis Semcire-

baze. 

ekomigrantis statusis miniWebis sa-• 
kiTxis daregulirebis Semdeg saqarT-

velos mTavrobam sasurvelia imuSaos 

gZelvadian prespeqtiavSi gadasaW-

rel sakiTxebze, rogoricaa ekomi-

grantebisTvis socialuri daxmareb-

is gacemis uzrunvelyofa, sacxovre-

beli saxlebis sakuTrebaSi gadacema 

(es sakiTxi yvelaze problemurad 

udgaT aWaridan gadaadgilebl ekomi-

grantebs, romlebic qvemo qarTlsa 

da saqarTvelos sxva regionebSi ar-

ian gansaxlebulni), saarsebo wyaroe-

bis da samuSao adgilebis Seqmna maTi 

ganTavsebis an dabrunebis adgilebze, 

jandacvisa da ganaTlebis programe-

bis ganxorcieleba.
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1. PREFACE

During recent years migration caused by 
climate changes became active dispute issue 
in whole world. People displaced due to natu-
ral disasters are called different names – “eco-
migrants”, “people displaced due to natural 
disasters”, “environment migrants”1, “climate 
migrants”2, etc. 

There exists opinion that for year 2050 cli-
mate change will generate 200 million or more 
migrants3. By 2011 data426.4 persons were 
misplaced due to natural catastrophes: in 2008 
– 36.1 million persons, in 2009 – 16.7 million 
persons, in 2010 – 42.3 million persons, in 
2011 – 14.9 million persons. For comparison 
in 2011 3.5 million persons were displaced in 
world due to confl icts and violence. 

The aim of the theme is to study concept 
and problems of persons displaced due to 
natural disasters (IDPs). In the fi rst chapter we 
will review international documents, practice 
of European Court of Human Rights and other 
countries. Also will briefl y examine difference 
between persons internally displaced due to 
natural disasters/catastrophes and refugees, 
although the issue of eco-refugees is so vast, 
that we will only briefl y touch it. In the second 
chapter we will look at legislation and practice 
of Georgia; also we will refer to special report 
of Public Defender of Georgia – Human Rights 
Situation of Persons Affected by and Displaced 
as a Result of Natural Disasters/Eco-Migrants 
in Georgia (2013).

Natural disasters are classifi ed as biologic, 
climate-related, or geophysical. According to 
the Centre for Research on the Epidemiology 
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of Disasters (CRED) explains ca tastrophe if 
happens something following:

died 10 or more people;• 
affected 100 or more people;• 
state of emergency was announced;• 
International support was requested. • 
The statistics cited in this theme concerns 

persons who were displaced due to national 
catastrophes, although some researchers state 
that does not exist statistics about the persons, 
who left their houses not due to sudden natu-
ral disaster, but because of slowly fall of water 
level, animals or bird migration change, drop of 
soli productivity and other natural transforma-
tions, which slowly changed surrounding con-
ditions.

It should be mentioned that on interna-
tional level does not exist document, which 
would oblige states to provide social support 
of victims of natural disasters. In 1998 United 
Nations Organization passed UN Guiding 
Principles on Internal Displacement, which is 
of recommendatory character. The document 
defi nes notion of IDP, which among others cov-
ers “natural or manmade disasters”. Several 
countries based national legislation and policy 
on UN Guiding Principles, for example Burundi, 
Columbia, Philippines, Sri Lanka. Some coun-
tries included Principles in their IDP legislation, 
but do not give IDP status to persons displaced 
due to natural disasters. 

European Court of Human Rights (ECHR) 
practice on natural or manmade catastrophes 
is pretty scarce. It is diffi cult to discuss on uni-
fi ed attitude towards displaced or victims of 
natural disasters. ECHR considered only four 
cases in this fi led, two concerned disastrous 
activities and two natural disasters. 
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In Georgia due to its geographic and cli-
mate conditions natural catastrophes take 
place pretty often and local inhabitants are 
forced to leave their living places: their immov-
able property, arable lands are damaged, poul-
try and cattle perish. Local government tries to 
help them, although there does not exist uni-
fi ed approach toward this problem. According 
to the Public Defender information in Georgia 
there are 35 204 families5, which became vic-
tim of natural disasters. Although according 
to Internal Displacement Monitoring Center 
(IDMC) website information6, where is present-
ed information from the whole world about IDPs 
as of March 2012 info in 2011 in Georgia due 
to natural catastrophes – inundation, landslide 
and earthquake were displaced 116,000 per-
sons (source: government of Georgia January 
18, 2011). It is not known whether among peo-
ple displaced due to natural catastrophes were 
at the same time IDPs due to (1990 and 2008) 
wars in Georgia7. 

Georgian legislation does not explain 
to concept or categories of eco-migrants. In 
the Law of Georgia On Internally Displaced 
Persons from Occupied Territories – IDPs, are 
not mentioned persons, who left houses due to 
natural phenomena or disasters. 

In November 2013 Government of Georgia 
submitted to the Parliament of Georgia draft 
of amendments to the Law of Georgia On 
Internally Displaced Persons from Occupied 
Territories – IDPs. In the draft eco-migrants 
again are not mentioned.

Public Defender of Georgia addressed this 
issue in Parliamentary reports starting from 
2010 and in 2013 issued special report8, where 
mentioned that there are problems in regard of 
attitude and practice in dealing with persons af-
fected by and displaced as a result of natural 
disasters, which need attention and adequate 
response from government’s side.

In spite of absence of legal base, dur-
ing specifi c natural disasters government of 
Georgia was taking specifi c steps to help vic-
tims of natural disasters, support them fi nan-
cially or temporarily provide them with living 
space. 

In November 2013 Minister of Internally 
Displaced Persons from the Occupied Terri-

tories, Accommodation and Refugees passed 
decree #7799 on Approval of Criteria on Families 
Affected by Natural Disasters and Subjected 
to Resettlement and Creation of Resettlement 
Issues Regulation Commission. The decree is 
truly positive initiative, as specifi es criteria on 
giving houses to victims of natural disasters, 
sets the rule of resettlement and handing in 
ownership houses to victims and displaced per-
sons affected by natural disasters, which is one 
of the most acute problems of eco-migrants. 

In the following chapter we will explore 
international documents and other coun-
tries’ practices, which might be established in 
Georgia as well. 

2. INTERNATIONAL LEGISLATION AND 
PRACTICE 

The term “eco-migrant” was established 
in 1970s, when started formation and devel-
opment of international ecology legislation. 
The term was used by Lester R.Brown from 
World Watch Institute10. There is no defi nition 
of persons displaced due to ecology changes 
or catastrophes in legally binding documents, 
although below we’ll discuss those internation-
al documents, which are guiding for countries’ 
governments in this sphere. European Court of 
Human Rights among such displaced persons 
considers as persons displaced due to natural 
catastrophes so persons displaced due to di-
sasters happened due to dangerous activities 
conducted by governments on natural per-
sons.

2.1. International Documents 

For present on international level there 
does not exist legal document, which would 
oblige states to provide social protection to vic-
tims of natural disasters – eco-migrants.

In 1998 United Nations Organization 
passed UN Guiding Principles on Internal 
Displacement11, which has recommendatory 
nature. The document defi nes IDP term – “in-
ternally displaced persons are persons or 
groups of persons who have been forced or 
obliged to fl ee or to leave their homes or places 
of habitual residence, in particular as a result of 
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or in order to avoid the effects of armed confl ict, 
situations of generalized violence, violations of 
human rights or natural or human-made disas-
ters, and who have not crossed an internation-
ally recognized state border”.

The Principles are in compliance with hu-
man rights international laws and international 
humanitarian law. It is guiding to states, where 
arouse problem of forced displacement and 
according to UN recommendations, Principles 
should be widely spread and used. Several 
countries incorporated Principles in its national 
legislation – Columbia, Uganda, Sri Lanka and 
Indonesia12. 

According to international and local legis-
lations, IDPs should have the same rights and 
freedoms on the basis of equality, as other 
persons in their countries. They should not be 
discriminated in executing of their rights and 
freedoms, because they are IDPs. 

And as IDP defi nition includes natural or 
manmade catastrophes, correspondingly by 
UN viewpoint states have obligations toward 
eco-migrants – for example medical care (prin-
ciple 19), right to recognition everywhere as a 
person before the law (principle 20) e.g. grant 
them IDP status, humanitarian help (principle 
25), education (principle 23), and primary duty 
and responsibility to establish conditions, as 
well as provide the means, which allow inter-
nally displaced persons to return voluntarily, in 
safety and with dignity, to their homes or places 
of habitual residence, or to resettle voluntarily 
in another part of the country. Such authorities 
shall endeavor to facilitate the reintegration of 
returned or resettled internally displaced per-
sons (principle 28).

Walter Kälin Representative of the UN 
Secretary-General on the Human Rights of 
Internally Displaced Persons (2004 – 2010) in 
his work “Reaction to Internal Displacement: 
Frame of National Responsibility”13 points out 
that national responsibility towards displaced 
requests solving problems with taking into ac-
count all aspects. Defi nitely it is important to 
pay attention to such needs of displaced as 
food, water, shelter, medical care and other 
basic humanitarian help. Although for national 
reaction is needed and its effi ciency depends 
on integrated approach, which should take into 

account as defense so support aspects. This 
concerns those natural disaster cases where 
is clear need of material support, but serous 
issues of defense anyway rise. Moreover, 
support implies the whole line of political and 
civil rights, also social, economic and cultural 
rights.

2.2. European Court of Human Rights

In 2006 .Council of Europe published 
Manual on Human Rights and the Environment14 
where stated that ECHR obligates states to take 
positive obligation to prevent the loss of life also 
in cases of natural disasters, in spite they are 
as such, beyond human control, in contrast to 
the case of dangerous activities where States 
are required to hold ready appropriate warning 
and defense mechanisms.

ECHR ascertain violation of the following 
articles of the European Convention on Human 
Rights (the Convention) during natural catas-
trophes: 

Right to life – protected by 2nd article of 
the Convention. Governments should conduct 
activities to avoid loss of life during conducting 
dangerous activities and natural disasters. For 
this aim states should elaborate corresponding 
legal and administrative regulations. 

Second article does not exclusively con-
cern deaths resulting directly from the actions 
of the State agents, but also puts positive ob-
ligation on States to take appropriate steps to 
safeguard the lives of persons within its jurisdic-
tion. This means that government have to take 
steps to guarantee the rights of the Convention 
even when they are threatened by other (pri-
vate) person(s) or activities that are not directly 
connected with the State. Theoretically viola-
tion of the second article might take place when 
loss of life did not take place, but was used po-
tentially dangerous activity (for example in case 
Makaratzis v. Greece15, where policemen tried 
to detain Mr. Makaratzis, because he drove un-
der rid light of traffi c light and policemen used 
excessive force, ECHR ruled violation of the 
second article of the Convention). 

Respect for private and family life – 
Environmental degradation does not necessar-
ily involve a violation of the article 8, as it does 
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not include an express right to environmental 
protection or nature conservation, although 
should be analyzed direct link between the ca-
tastrophe and government’s (or private sector) 
activities – e.g. whether the catastrophe was 
result of activities conducted by State agent or 
private person. 

Protection of property16 – (the right of 
property) individuals are entitled to the peace-
ful enjoyment of their possessions and should 
not take place unlawful deprivation of property. 
Public authorities have to right to control the 
use of property in accordance with the general 
interest. ECHR considers that the environment 
in this context is very important component. 
Authorities may be obliged to have obligation 
to establish specifi c environmental standards, 
and as far as possible take positive steps to 
comply with these standards. ECHR has found 
that such an obligation may arise in respect of 
dangerous activities and to a lesser extent in 
situations of natural disasters.

Information and communication – right 
to receive information is guaranteed by article 
10 of the Convention. ECHR considers that 
based on high public interest information about 
the environment should be public. Restrictions 
by public authorities on the right to receive and 
impart information should be prescribed by law 
and follow a legitimate aim. 

Articles 2 and 8 of the Convention17 impose 
a specifi c positive obligation on public authori-
ties to ensure a right of access to information 
on environmental issues. According to ECHR 
article 2 obligates States to adequately inform 
the public about any life threatening emergen-
cies, including natural disasters.

Right of fair trial – victims of natu-
ral disasters have right to apply to court and 
have fair trial. Additionally, article 13 of the 
Convention requires that State should provides 
effective remedy before a national authority 
for the persons, who have an arguable claim 
that their rights and freedoms as set forth in the 
Convention were violated. 

ECHR practice in environment issues with 
regard of violation of second article is pretty 
scarce. In this fi eld ECHR considered only four 
cases, two of them on dangerous activities and 

two on natural catastrophes. As there were so 
few cases as exception we would introduce the 
content of the cases:

In 2008 ECHR discussed Budayeva and 
Others v. Russia18, where applicant alleged 
violation on 2nd and 13th articles of Conven-
tion and article 1 of the First Protocol. Appli-
cant was living in city Tirnauz (Russia), where 
landslides often take place. In 2000 there was 
strong landslide for a week, what resulted in 
death of at least 7 persons, among them appli-
cant’s husband, other family members also re-
ceived casualties. Local governments provided 
families with living place and gave small sum 
for initial needs, but investigation on the facts 
of death had not started. Applicants applied to 
the local governments for receiving compensa-
tion, but their request was not allowed, as au-
thorities stated that they informed population 
about upcoming danger. ECHR ruled violation 
of the article 2 of the Convention in the part of 
right of life and in procedural part, because cor-
responding court hearing did not take place. 
ECHR did not fi nd out violations of article 13 
and 8 and article 1 of the Protocol #1. Accord-
ing to the article 44 of the Convention the State 
was obliged to pay 30,000 Euros for the fi rst ap-
plicant, 15,000 Euros for the second applicant 
and 10,000 Euros for the each third, fourth, fi fth 
and sixth applicants. 

In 2006 ECHR adjudicated case Murillo 
Saldías and Others v. Spain19. In August 1996 
in Spain Pirineos camp 87 people died because 
of non-stop rain, among them applicant’s family 
members, other applicants received casualties 
in the cam. The camp was situated on the river 
bank and corresponding authority twice issued 
recommendation that the camp location was 
dangerous, as too close to river and it would 
be better to move it to other place. The right 
of construction was anyway issued and there 
were conducted strengthening works to avoid 
fl ooding risks. In 1996 the camp was fl ooded 
and people died and were injured. Investigation 
started, which did not fi nd negligence and mal-
feasance and the case was dismissed. Deci-
sion was appealed in higher court. At the same 
time court ruled payment of 210,354.24 Euros 
for each deceased relative and 9,200 Euros 
for their burial. Applicant applied to ECHR on 
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violation of article 6 of the Convention. ECHR 
considered complaint inadmissible, as on the 
national level were not used all means of jus-
tice and additionally remedy sum seemed rea-
sonable. 

In 2004 ECHR considered case of 
Öneryıldız v. Turkey20. Plaintiff’s house was 
situated close to preserved rubbish tip. On 
April 28, 1993 methane explosion occurred 
at the site, what resulted in death of 39 peo-
ple, damage of houses around, including ap-
plicant’s house. Investigation started, which 
found out fault of local government, municipal-
ity and Ministry of Environment, because they 
could not provide corresponding conservation 
of rubbish and gave right to start construction 
at dangerous sight. Also the fault of inhabit-
ants’ who started living at hazardous place, al-
though in 2003 investigation on their responsi-
bility stopped. Applicant requested 2077 Euros 
for non-pecuniary damage and 208 Euros for 
pecuniary damage, but did not receive. Appli-
cant applied to ECHR and based complaint on 
articles 2, 6, 8, 13 and 41 of Convention and 
article 1 of Protocol #1. ECHR judged violation 
of article one as content, so procedural part, 
violation of article 8 and article 1 of Protocol #1. 
Violation of articles 6 and 13 we not found. It 
should be mentioned that there was dissenting 
opinion of several judges.

In 2002 ECHR judged on case Burdov v. 
Russia21. Mr. Burdov participated in special 
emergency operations of Chernobil catastrophe 
consequences and as a result he was exposed 
to radiation. In the beginning he was awarded 
with compensation, but fi nally because lack 
of fi nances he did not receive it. He based his 
complaint on article 6 of the Convention and ar-
ticle 1 of Protocol #1. ECHR ruled that Russian 
government should give compensation to Bur-
dov. Government promised to fulfi ll judgment 
and the case was given for monitoring to the 
Committee of Ministers. During years Russian 
authorities were conducting indexation of sum, 
were making mistakes during calculation, de-
layed issuing or completely not giving money. 
Finally on January 15, 2009 ECHR ruled on 
payment of 6,000 Euros to Mr. Burdov22.

In cases of Budayeva and Öneryıldız ECHR 
judged violation of article 2 of the Convention. 

In case of Saldías ECHR ruled complaint inad-
missible, because national mechanisms were 
not exhausted, but not because could not see 
violation of article 2. For present it is diffi cult to 
judge on united approach of ECHR on cases 
of victims or internally displaced persons of 
natural disasters, although in Öneryıldız case 
ECHR ruled that State should conduct steps 
not to endanger citizens’ lives – there are cor-
responding standards (for example construc-
tion, garbage conservation, issuing of construc-
tion permit), which authorities should establish 
and execute. It is also interesting that in case 
of Budayeva ECHR did not agree with Rus-
sian authorities and court approach that fami-
lies were warned about the danger of landslide 
and should not receive compensation. In case 
of Budayeva ECHR stated that State has posi-
tive obligation to protect citizens’ property and 
found grounded link between loss of person’s 
life and negligence committed by authorities, 
what is violation of State’s positive obligation in 
cases of dangerous activities. 

In 2011 in “Dialogue between judges”23 
United Nations High Commissioner for Refu-
gees António Guterres stated that in 2010 there 
were 2 million IDPs in the Europe and 27 million 
IDPs worldwide. UN Refugee agency, UNHCR, 
actively working on issues of persons internally 
displaced by confl ict and now also called upon 
to intervene when displacement is caused by 
natural disasters. ECHR has already consid-
ered on several cases, of internally displaced 
people due to natural catastrophes, this num-
ber could rise in view of the protracted nature of 
internal displacement in Europe and the mount-
ing frustration of the internally displaced.

2.3. International Practice 

Recently, during last several years scien-
tists started discussions on link between cli-
mate change, natural disasters and migration. 
Change of place due to natural disasters in not 
new phenomena – during centuries population 
was migrating due to change of environment 
and climate to better climate environment, land 
or crops. Now population in cases of natural 
disasters migrates inside countries’ borders or 
needs to cross border. It is State’s obligation to 
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protect their rights inside the country, in case of 
border crossing attitude toward so called eco-
refugees is based on receiver country’s legisla-
tion and good will.

As it is mentioned above, the main interna-
tional act in this fi eld is UN Guiding Principles, 
which has recommendatory nature. It depends 
on State’s determination what kind of legislation 
it will elaborate for protection of IDPs due to nat-
ural disasters. Some countries elaborated their 
national legislation and policy based on Guid-
ing Principles, for example Burundi, Columbia, 
Philippines, Sri Lanka. United States based act 
of IDP support based on the Principles, Peru 
elaborated IDP material support act based on 
Principles, Columbia used Principles as basis 
for Constitutional Court decision. Although in 
spite States use UN Guiding Principles as ba-
sis for their national legislation, some of them 
do not grant IDP status to persons, who were 
displaced due to natural disasters. 

In 2010 due to sudden natural disasters 42 
million people became migrants. Out of them 
38 million were displaced due to catastrophes 
associated with climate change (mainly fl ood-
ing and storm). Such high number was caused 
by abnormally massive fl ooding in China (15 
million people became IDP) and Pakistan (11 
million persons were IDPs), also earthquake in 
Chile, Japan and Haiti. For each disaster inter-
national organizations was issued humanitar-
ian help, although countries should provided in-
jured population with living, residence, medical 
and other general services, and also conduct 
rehabilitation and reconstruction efforts24. 

In 2012 32.4 million persons became mi-
grants due to natural disasters. Two major ca-
tastrophes in 2012 were fl ooding, due to this 
6.9 million people left their living place in Nige-
ria and 6.1 million people in India25. It is inter-
esting, that in 2012 natural disasters happened 
also in developed countries – storm “Sandy” in 
New York and New Jersey (USA) (although it 
also hit Haiti), fl ooding in Australia, earthquake 
in L’Aquila, Italy and problems of return inhabit-
ants back to residence place after Fukushima.

International Humanitarian help is mainly 
needed for population affected by natural di-
sasters in least developed and developing 
countries26. Eco-migrants in such countries are 

getting to special camps or collective centers, 
where mainly is bad sanitation conditions, insuf-
fi cient food; their health is injured, and it takes 
long time to move them to other region or reha-
bilitate their houses and return them home. In 
cases when they are resettled to other region, 
adaptation process lasts long time. 

Due to 2010 Haiti earthquake died more 
than 300,000 people and 1.5 million people 
were displaced. There was excepted large 
wave of immigration, but according to UN this 
did not happen, mainly because Haitians did 
not have means and resources to start costly 
and long term journey. Although in 2011 IOM 
stated that 810,000 persons are still IDPs. In 
December 2013 UN Resident and Humanitar-
ian Coordinator for Haiti Peter de Clercq stated 
that Haitian Government, Haitian civil society 
and the international humanitarian community 
made remarkable progress, although 817,000 
Haitians are still in need of humanitarian assis-
tance. Many experience severe food insecurity 
or malnutrition, live in deteriorating living condi-
tions in the remaining 300 camps, where they 
are also at high risk of being forcibly evicted, 
and they are under cholera risk27.

Let’s briefl y review several major catastro-
phes’ practices in 2012 and see what they have 
in common and what the differences are28:

Hurricane “Sandy” in New York, USA: in 
October 2012 Hurricane “Sandy” hit New York 
and New Jersey. In the fi rst week after the hur-
ricane hundred thousands of people were evac-
uated; some of them returned home, although 
10,000-40,000 people by May 2013 information 
are still homeless. It should be mentioned that 
authorities could provide evacuated popula-
tion with adequate living places, shelters were 
packed. Based on hurricane it became clear 
that it is very diffi cult to fi nd residence for evacu-
ated people in densely inhabited New York and 
also local authorities were not ready for such 
disasters. After hurricane authorities placed 
people, whose houses were damaged and they 
could not return home in trailers and hotels, al-
though some of them were staying with rela-
tives of friends. Overall hastily established Fed-
eral Emergency Management Agency (FEMA) 
paid 250,000 families 370 million US dollars 
for repairs of their houses or fi nding temporary 
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place to stay. In total hurricane mostly nega-
tively affected low income, poor inhabitants of 
New York – many of them rejected evacuation 
as they had to go far from their homes and jour-
ney from shelter to shelter. City transport and 
subway stopped after hurricane, because of 
this part of population could not leave fl ooded 
and left without electricity houses and were left 
without food and healthcare. Some people did 
not leave houses, because they were afraid 
to lose jobs, as they were fearful that if they 
do not show up at work, they would be fi red. 
In November 2012, 120,000 people applied 
to FEMA with complaint that they lost job or 
their business was damaged. Also they did not 
have insurance and were not compensated for 
damage of their private belongings. Specialists 
called “Sandy” “partially political catastrophe”, 
because special measures for risk prevention 
were not conducted in New York, in spite envi-
ronmental long time ago warned about the dan-
ger of hurricanes and rise of ocean level. 

Hurricane “Sandy” in Haiti – before “San-
dy” reached USA, it hit western and south re-
gions of Haiti. Authorities warned population 
in timely manner and they were evacuated. 
Approximately 20,000 people were moved to 
136 shelters. After several days they returned 
back, although houses of 2,000 persons were 
so much damaged that they had to stay in 
shelters or at relatives for several months, till 
their houses would be repaired. Part of popula-
tion did not return to their houses and moved 
to other regions of the country, some Haitians 
moved to Dominican Republic. After analyzing 
Haitian authorities’ activities in regard with the 
hurricane, it becomes clear that timely warning 
and evacuation of citizens to shelters built spe-
cifi cally for such aims is successful strategy. 

Typhoon Bopha in Philippines – On De-
cember 4, 2012 Typhoon Bopha made landfall 
in the southern part of the Philippines. Generally 
natural disasters happen pretty often in Philip-
pines, and typhoons take place most often: an-
nually in June-December period Philippines are 
hit by approximately 20 typhoons. Taking this 
into account Philippines range of policies and 
legislation for Disaster Risk Reduction – DRR. 
In 2010 Philippines Disaster Risk Reduction 
and Management Act29 was approved, which is 

to conduct policy and legislation reform to better 
address disaster risks. In February 2013 Philip-
pines passed new laws and acts for protection 
of IDPs rights. Typhoon Bopha was very strong 
and as a result died 1,146 persons, 834 miss-
ing and 2,967 injured. In total typhoon affected 
6.2 million people and damage to infrastructure 
was assessed 186 million US dollars. In April 
2013 still 11,700 people were living in shelters 
and 922 thousand people could not return to 
their homes, although they were not living in 
shelters. Due to typhoon part of population (es-
pecially men) migrated to other regions to fi nd 
job. In spite that Philippines was prepared for 
this natural disaster, had elaborated legislation 
and policy, it turned out that was not ready for 
such strong typhoon (many people became 
homeless and infrastructure of whole region 
was damaged). Philippines are considered to 
be one of the leaders in fi eld of elaboration leg-
islation and policy on natural disasters and in-
ternational community expects from the coun-
try new ideas on solving this problem. 

Also in 2012 Cyclone Evan hit Samoa, 
Tonga, Fiji, there was drought in Kenya, fl ood-
ing in Assam, in January 2013 fl ooding in 
Mozambique. Everywhere authorities were 
making decisions needed specifi cally for that 
moment. And everywhere specialists’ general 
recommendations were timely warning of pop-
ulation, evacuation, being prepared for natural 
disasters risk beforehand – building shelters, 
elaboration of strategy and legislation, coordi-
nation, establishing of construction standards, 
which would envisage risks of natural disasters, 
etc. Although it also should be mentioned, that 
discussions about insurance of private belong-
ings and property, are mainly taking place in 
developed countries. 

In March 2013 Brookings Institution pub-
lished report The Year of Recurring Disasters: 
A Review of Natural Disasters in 201230. The 
fi rst characteristic that all natural catastrophes 
have in common is displacement of people 
from natural disaster affected regions. The sec-
ond characteristic is expectation of authorities’ 
help, although population affected in USA from 
hurricane and population affected by fl ood-
ing in Pakistan has different expectation from 
authorities, in any case it very much depends 
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on authorities’ readiness and activities to ad-
dress challenges and help affected population. 
Authors underline that in many cases interna-
tional support gets to affected population pretty 
slowly, what could be improved if local authori-
ties make timely warning and will be taken in to 
account previous experience. Also it is possible 
to see beforehand the risks of natural catas-
trophes and conduct activities to avoid them or 
make timely reaction. 

In 2012 with support of Coordination of 
Humanitarian Affairs31 in Bishkek was hold 
working seminar “Natural catastrophes in 
Central Asia and Caucasus”32, where was stat-
ed that in spite of some cases, when govern-
ments’ approach in natural disasters issues is 
successful and fast – emergency medical aid, 
placing in camps, providing with food and med-
icine, in long run – granting status, compensa-
tion, issues of property, providing with living 
place – States’ activities are not effective. 

On December 16, 2013 UN and its partner 
organizations stated that in 2014 will be issued 
12.9 billion US dollars for saving lives of 52 mil-
lion people in 17 countries. More than half from 
this sum will be spent on Syria and its neighbor 
countries, 791 million US dollars will be spent 
for population affected by storm in November 
2013 in Philippines, where 14.1 million people 
were affected and 4.1 million people became 
IDPs33. 

2.4. Refugees due to natural disasters

International Organization for Migration 
(IOM) defi nes compulsorily migration34 as mi-
gration movement of persons, when there ex-
ists element of coercion, among them threat of 
life and living, which among other conditions 
may be cause by natural or human-made di-
sasters (for example displacement of refugees 
and IDPs, also internal displacement due to 
natural or ecologic catastrophes, chemical or 
nuclear catastrophes, hunger or development 
projects). IOM defi nes IDPS according to UN 
Guiding Principles35. 

Both UN and IOM defi ne eco-migrants 
as person persons who have been forced or 
obliged to fl ee or to leave their homes or places 
of habitual residence due to natural catastro-

phes, but at the same time have not crossed 
an internationally recognized State border. 
Although sometimes during natural disasters 
citizens are forced to leave country and go 
to other country. Then how these people are 
called – “eco-refugees”, “climate refugees” or 
just “refugees”? There is big discussion on this 
issue among specialists of this fi eld.

UN defi nes “refuge” as “person who ow-
ing to a well-founded fear of being persecuted 
for reasons of race, religion, nationality, mem-
bership of a particular social group, or political 
opinion, is outside the country of his national-
ity, and is unable to or, owing to such fear, is 
unwilling to avail himself of the protection of 
that country”.36 Persons displaced due to natu-
ral disasters are not considered among such 
people. 

1969 Organization of African Unity Conve-
ntion37 explains that “refugee” shall mean ev-
ery person who, owing to external aggression, 
occupation, foreign domination or events seri-
ously disturbing public order in either part or 
the whole of his country of origin or nationality, 
is compelled to leave his place of habitual resi-
dence in order to seek refuge in another place 
outside his country of origin or nationality.

Analogically in 1984 Cartagena Declaration 
on Refugees is recommended that term of 
refugee should also cover persons who have 
fl ed their country because their lives, safety or 
freedom have been threatened by generalized 
violence, foreign aggression, internal confl icts, 
massive violation of human rights or other cir-
cumstances which have seriously disturbed 
public order.

In spite that Cartagena Declaration has 
recommendatory nature, it expresses position 
of States in regard with refugees’ status. Many 
States included almost identical text in national 
legislation. 

Notwithstanding that the term of natural di-
saster or catastrophe is not mentioned in the 
documents, if we take into account phrases 
about refugee status – “owing to … events se-
riously disturbing public order in either part or 
the whole of his country of origin or nationality, 
is compelled to leave his place of habitual resi-
dence in order to seek refuge in another place 
outside his country of origin or nationality” and 
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“have fl ed their country because their lives, 
safety or freedom have been threatened by 
… massive violation of human rights or other 
circumstances which have seriously disturbed 
public order”, persons displaced due to natural 
disasters may be granted refugee status and in 
this case receiver country is obliged to provide 
such person with corresponding support. 

In Sweden and Finland eco-migrants (eco-
refugees) are protected by law – in Sweden 
eco-migrants as recognized as persons “who 
need assistance”, in Finland Aliens’ Legal 
State Act gives residence right to foreigner, 
who can not return to their country due to con-
fl ict or natural disaster. USA and Canada pro-
vides humanitarian support to citizens of those 
countries, where natural disaster took place, if 
citizens of that country during natural disaster 
were visiting USA or Canada correspondingly. 
Temporary status is granted for 6-18 months38. 

In most cases migration takes place from 
developing, poor country to developed and rich 
countries. It is pretty diffi cult to tell difference 
between migration due to climate from migra-
tion due to economic reasons, and also it may 
be mentioned that economic problems affect 
eco-migrants as well, as they also have fi nan-
cial problems due to climate conditions or ca-
tastrophes. Taking this into account, developed 
countries are not granting status of refugee to 
eco-migrants, because citizens of countries 
under economic distress are not getting status 
of refugee, as economic problems are not in 
the list of internationally recognized defi nition 
of “refugee”39.

For present there are many debates on 
this issue, some researchers state that cli-
mate change is mainly caused by the activities 
conducted by developed countries (exhaust 
stokes, air and river pollution), developing, poor 
countries have less impact on climate change. 
Because of this these countries should have 
moral obligation to help eco-migrants from poor 
countries40. 

This problem will become more acute in fu-
ture if scientists’ hypotheses may come true in 
future and sea level will rise, as a result some 
island-states in Pacifi c Ocean may totally or 
partially go under water41 and their population 
will be forced to migrate to other countries42. 

The article 4 of the Law of Georgia on 
Refugees and Humanitarian Statuses43 defi nes 
that humanitarian status may be granted to 
person, (a) who is not citizen of Georgia and 
stateless person continually residing in Georgia 
and (b) who came to Georgia from neighbor-
ing originating country due to natural disaster 
happened there. The status is granted for one 
year and may be prolonged if there steel ex-
ists conditions, bases on which the status was 
granted. 

3. NATIONAL LEGISLATION AND PRACTICE 

In Georgia natural catastrophes often 
takes place due to its geographical and clime 
conditions44.

According to Public Defender of Georgia 
by offi cial information from the Ministry of 
Internally Displaced Persons from the Occupied 
Territories, Accommodation and Refugees 
35,204 families are registered as affected by 
natural disasters in Georgia.45 

Website www.ecomigrants.ge which was 
created in the frames of the Project Support of 
State Policy in Eco-Migration Sphere created 
by NGO “Borjghali” is stated that by 2011 infor-
mation Georgia is characterized with high lev-
el index of natural disasters. By Environment 
National Agency in recent years frequency and 
scale of national disasters sharply raised and 
is becoming more active. Suring last 10 years 
Georgia lost more than 500 million US Dollars 
because of natural disasters, number of victims 
affected by natural disasters reached more 
than 40046.

3.1. National legislation 

The issue of internally displaced persons 
is regulated by the Law of Georgia on Internally 
Displaced Persons from Occupied Territories – 
IDPS47. According to the fi rst article of the Law 
IDP is citizen of Georgia or stateless person per-
manently residing in Georgia, who was forced 
to leave his place of permanent residency due 
to the threat to his or his family members life, 
health and freedom, as a result of occupation 
and aggression of a foreign state, violation of 
human rights. Child is entitled to receive IDP 
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status based on the consent from parent (par-
ents) or other legal representative or if both or 
one of the parents have or had IDP status.

As we see natural disaster is not men-
tioned the in the Law, and correspondingly per-
sons displaced due to natural disasters are not 
recognized and IDP and can not receive IDP 
status, as according to the decree #142 of the 
Minister of Refugees and Resettlement48 IDP 
status is granted only during conditions list-
ed in the fi rst article of the LAW on Internally 
Displaced Persons – IDPs. 

For establishing UN Guiding Principles 
in national legislations in 2008 was published 
manual – Protecting Internally Displaced 
Persons49, where is stated that IDP national 
defi nition and usage in practice may be more 
narrow than in Guiding Principles. For exam-
ple in national legislation IDP status may not 
be granted to persons displaced due hostilities 
of specifi c armed groups, or persons displaces 
due to natural disasters. This may cause un-
equal treatment of those people, who has the 
same needs as other IDPs; this violets their 
rights in the view of international human rights 
and humanitarian law. 

In the Regulations of the Ministry of IDPs 
from the Occupied Territories, Accommodation 
and Refugees of Georgia is said that Ministry50 
within its competences elaborates and con-
ducts united state policy. The competence of 
the Ministry is conducting of executive authority 
in the fi eld of social and legal protection, migra-
tion control and resettlement fi eld of IDPs from 
occupied territories, asylum seekers, refugees 
or persons having humanitarian status, repa-
triates, victims of natural disasters and other 
migrants. 

The function of the Ministry if regulation of 
migration fl ows, organization of temporary or 
constant resettlement, creation of adaptation-
integration conditions and social protection of 
IDPs, asylum seekers, refugees or persons 
having humanitarian status, repatriates, mi-
grants (natural disasters, epidemics, etc.), tak-
ing into account country’s political, social-eco-
nomic and demographic conditions. 

The goal of the Department of Migration, 
Repatriates and Refugees is elaboration and 
support of execution of effective management 

eco-migration processes of eco-migration pro-
cesses caused by natural disasters; In the 
frames of its competence monitoring of mi-
gration processes on the territory of Georgia 
and prognosis of migration fl aw from natural-
hazardous regions and implementation of eco-
migrants’ resettlement programs; Organization 
of eco-migrants’ resettlement; Elaboration and 
support of implementation of programs for ad-
aptation-integration programs at new dwelling; 
Creation of eco-migrants data basis. 

Although Ministry Regulations envisage 
temporary or continuous resettlement of per-
sons displaced due to natural disasters, cre-
ation of adaptation programs for them, their 
social support and creation of eco-migrants da-
tabases, it is not understandable on what basis 
the Ministry grants status of persons displaced 
due to natural disasters and what is the sys-
tem of their social support. And absolutely not 
understandable term “eco-migrant” – in the ob-
ligation to create eco-migrants databases, as 
such term is not used in any documents regu-
lating this fi eld. 

In November 2013 was published 
Decree #77951 of the Minister of Refugees 
and Resettlement on the Approval of the 
Re  settlement Criteria of the Victims of the 
Natural Disasters and Families Subjected to 
Resettlement and Establishing of Resettlement 
Issues Regulatory Commission. The Decree 
specifi es the term of victims of the natural di-
sasters and families subjected to resettlement 
– persons constantly living in solitude on liv-
ing place having relative or non-relative rela-
tions, who together domestic economy (family 
may be consisting from one member) and live 
in building/house which is extra hazardous for 
live or health or in the risk zone of natural or 
anthropogenic disasters.

This Decree is really positive imitative, as 
specifi es criteria of giving houses for victims of 
the natural disasters, rules of transfer of houses 
and resettlement of victims of natural disasters 
and families subjected to resettlement, what is 
one of the biggest problems of eco-migrants for 
present. 

Migration due to natural disaster is also 
mentioned on the website of the Ministry of IDPs 
from Occupied Territories, Accommodation 
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and Refugees – by Ministry information migra-
tion means change of residence by separate 
persons or group of persons in spite of reasons 
and aims. The causes of migrations may be as 
ecologic catastrophes or political motives, bet-
ter economic perspectives or political protec-
tion at destination place52. 

In November 2013 Government of Georgia 
initiated draft of Law on Internally Displaced 
Persons from Occupied Territories – IDPs in the 
Parliament of Georgia. The leading Committee 
is Human Rights Protection and Civil Integration 
Committee. In this new draft persons displaced 
due to natural disasters are not mentioned 
again. Article 6 defi nes the term of IDP – IDP 
is citizen of Georgia or stateless person per-
manently residing in Georgia, who was forced 
to leave his place of permanent residency due 
to the threat to his or his family members life, 
health and freedom, as a result of occupation, 
aggression, armed confl ict, universal violence 
and/or massive violation of human rights, and/
or it is impossible to return at his permanent liv-
ing place due to abovementioned reasons. 

Committee hearings started: draft-law on 
Internally Displaced Persons from Occupied 
Territories – IDPs on November 26, 2013 was 
considered at the Financial-Budgetary and 
Legal Committees hearing, on November 29 
Human Rights Protection and Civil Integration 
Committee and Healthcare and Social Issues 
Committee hearings.

On December 24, 2013 Members of 
Parliament on the session by 88 votes passed 
draft-law on Internally Displaced Persons from 
Occupied Territories – IDPs53. The draft regu-
lates foundations and conditions of granting, 
stopping, seizure and restoration of IDP status, 
legal, economic and social guaranties of IDPs, 
their rights and obligations, also rights and obli-
gations of persons affected by catastrophes or 
infrastructure projects. 

In none of press releases are mentioned 
persons displaces or affected by natural di-
sasters. It is expected that the draft-law will be 
passed in the beginning of 2014 and if in the 
second hearing in the IDP defi nition will not be 
added persons displaced due to natural disas-
ters, eco-migrants will again stay without sta-
tus.

3.2. PRACTICE

Ministry of IDPs from Occupied Territories, 
Accommodation and Refugees of Georgia pro-
vides execution of state policy in the fi eld of 
social and legal protection, migration control 
and resettlement of refugees, asylum seekers, 
IDPs, repatriates, persons affected by natural 
disasters and other migrants. 

In spite of non-existence of legal base, for 
specifi c natural disasters Georgian government 
during years was taking measures to supports 
affected population. Examples of these are the 
following:

Government decree #627 of October 24, • 
2007 on conducting fi nancial support to the 
homeless population due to natural disas-
ter – the aim was to support two families 
that became homeless in Kurta municipal-
ity, village Kurta due to natural disaster in 
September 2007.
Government decree #121 of April 14, 2005 • 
on conducting supportive measures for 
population affected and homeless due to 
natural disasters in Racha-Lechkhumi and 
Lower Svaneti.
Government decree #530 of December • 
3, 2005 on measures to support Dusheti 
region, Khevsureti population affected by 
natural disaster.
Government decree #6 of January 10, • 
2007 on fi nancial support of four families 
that staid homeless due to natural disaster 
in Baghdati region, village Dim.
There are more documents of this type and 

cover the specifi c natural disaster. There is no 
united approach to support population affected 
by natural disaster.

In budget of 2014 some municipalities’ 
Local Councils (Sakrebulos) envisaged sums 
for support of population affected by natural 
disaster. For example Akhalktsikhe municipal-
ity envisaged 40,000 GEL for building materi-
als for socially unprotected and disaster af-
fected population54. Kharagauli municipality 
had to make amendment in its budget and in 
December 2013 increased fi nancing of pro-
viding disaster affected population with living 
place from 119,000 GEL to 130,000 GEL55. In 
2013 Baghdati municipality56 envisaged com-
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pensation for damages by natural disasters 
50,000 GEL57. For comparison Baghdati mu-
nicipality spending for damages incurred by 
natural disasters in 2010 had 15,200 GEL, in 
2011 – 71,000 GEL, in 2012 – 60,000 GEL. In 
is interesting that Baghdati municipality decid-
ed for prevention of frequent natural disasters, 
fi re and other accidents equipping fi re-rescue 
service with corresponding technologies for op-
erative actions, taking into account existing re-
sources and demand. Sachkhere municipality 
Sakrebulo in 2013 decided58 to provide popu-
lation affected by natural disaster by one-time 
fi nancial help from municipality budget59. 

During years in different municipalities 
throughout of different regions of Georgia had 
different approaches and different sums were 
envisaged to support population affected by 
natural disasters. In some cases the sums were 
paid from local budget, in some cases sums 
were added from central budget and spent en-
tirely from central budget, for example during 
last years sums were spent from President’s 
Reserve Fund.

One more problem which IDP Ministry staff 
and local self-governments face are where and 
how resettle population affected and displaced 
by natural disaster. 

In 2005 Deputy Minister of Refugee and 
Accommodation J.Kh. was dismissed by Prime 
Minister’s decree of April 14, 2005. According 
to Refugee Minister letter, J.Kh. by his own 
initiative resettled 38 families affected by natu-
ral disaster in Adjara Mountainous Region to 
Tsalka region village in the houses of ethnic 
Greek population. J.Kh. had to purchase these 
houses, but he placed 38 families from Adjara 
in the houses abandoned by ethnic Greeks 
before the purchase process was conducted. 
J.Kh. stated that he placed these people in 
houses before purchase procedures were over 
and documents prepared, as oral negotiations 
on purchase were still going with owners and 
people who had authorized warrant from own-
ers. Information about these procedures was 
not shared with region State Representative or 
governor, also issue was not coordinated with 
Minister of Refugees. J.Kh. appealed in court 
decree on his dismissal, stating that Minister 
was informed about the issue, Tbilisi City Court 

ruled to leave Prime Minister’s decree in force 
in September 2005. Tbilisi Appellate Court in 
April 2008 and Cassation in September 2008 
left Tbilisi City Court ruling in force60. 

Abovementioned case was interested in 
the view that according to the Government of 
Georgia decree #58 of March 17, 2005, the 
Ministry of Refugees and Accommodation is 
assigned to make corresponding decisions for 
providing population affected by natural disas-
ters with houses from sums envisaged by Law 
on State Budget of Georgia 2005 in article of 
inter-country migration processes and conduct 
state purchases in different regions of Georgia 
through selection of suppliers in coordina-
tion with State Purchases Agency of Georgia 
and according to the rules set by legislation of 
Georgia. 

What happens when persons affected by 
natural disasters should be located in fl ats/
houses but there are no free spaces in munici-
pality. August 2008 War showed that mainly 
IDPs are placed in schools, kindergartens and 
sometimes in hospitals, although this is tempo-
rary solution. In long run perspective either cor-
responding spaces should be purchased and 
handed to these people, or houses damaged 
by natural disasters should be renovated and 
displaced persons should be returned back to 
their homes, of course after conducting mea-
sures to prevent future disasters.

Eco-migrants living in Tsalka municipality 
on December 19, 2013 held precautionary pro-
test in Tsalka municipality village Tbeti. They 
state is their demands are not fulfi lled they are 
going to return back to Adjara and continue 
protests61. Population displaced from Adjara 
due to natural disaster and accommodated in 
Tsalka requested government not only get in-
terested with eco-migrants’ problems, but also 
start taking actual steps. 

Tetritskaro municipality is not the only one 
in Kvemo Kartli region where eco-migrants live. 
There are thousands of eco-migrant families 
living in Gardabani, Marneuli, Dmanisi, Bolnisi 
and Tsalka, who request that their status should 
be defi ned once and forever. 

In the viewpoint of December 2013 pro-
tests mass media got interested in this prob-
lem and there were published several articles 
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on eco-migrants’ problems, among them “Eco-
migrants will meet one more New Year in wait-
ing for status62”, where are described problems 
of eco-migrants living in Kvemo Kartli. Kvemo 
Kartli is one of the biggest receiver region, 
where are living families affected by natu-
ral disasters from Adjara and Upper Svaneti. 
Eco-migrants state that their problems can be 
solved only through amending legislation and 
granting them status. 

In the article eco-migrants say, that they 
have not received any social or planned as-
sistance. “We live here starting from 2000 and 
nobody cares about our problems. We our self 
deal with indigence and need. It is most im-
portant to defi ne our status. You say we are 
eco-migrants but in reality it is not written any-
where. Nobody recognizes us, so that govern-
ment should provide us with what is obliged 
to do. Our problems may be solved only by 
granting status” – stated eco-migrant Nikoloz 
Khabuliani. 

Human Rights House representative Aleko 
Tskitishvili considers63 that the main problem is 
not assessing the risks, because of this State 
encounters millions of Laris of unforeseen 
damage. Natural disasters are not infrequent 
in Georgia – fl ooding, landslide, storm, hurri-
cane and other natural disasters often destroy 
houses and living environment to population. 
Authorities generally deal with the result of the 
disaster and pay less attention to the preven-
tive measures. Mostly problematic is spring 
season, when snow in mountains melts and 
rivers rise. Spring rain adds to it its share and 
natural disasters take place – landslide, torrent, 
fl ooding, and as a result thousands of people 
are affected. 

According to the offi cial statistics in pe-
riod of 1987-2010 up to 400 persons died in 
Georgia due to natural disasters. Economic 
damage is approximately 150 million US dollars 
annually. In 2006 specialist in Georgia estab-
lished 53,000 landslide motions on 1,500,000 
hectares area. In the risk zone are up to 3,000 
settlements with 400,000 families. 

For prevention of natural disasters sums 
envisaged in the State budget is 40 times less 
than incurred damage. By experts’ opinion the 
main foundation of the problem is exactly such 

attitude. By Caucasus Environmental NGO 
Network (CENN) Project Coordinator Rezo 
Getiashvili’s opinion, State should pay more 
attention to risk management, what mainly 
means pre-disaster activities – preventive 
measures64. 

Good example for centralized manage-
ment style non-effectiveness is case of village 
Zemo Mleta65. NGOs and journbalists already 
for several years are underlining on problems 
of this small village in Mtskheta Mtianeti re-
gion, where several families every spring are 
facing destruction. On June 15 Tbilisi Human 
Rights House held guidance tour for journalists 
in Zemo Mleta, for once more hear about prob-
lems of this village and in future write in their 
publications. It turned out that situation still is 
unchanged, but before upcoming elections in 
autumn authorizes promised Zemo Mleta in-
habitants resettlement in safe place. 

Together with eco-migration rises one 
more problem – persons affected by natural 
disasters and displaced to other regions often 
can not adapt to the new unknown environment 
and return back to their villages, where contin-
ue to live under risk. 

3.3. Special report of the Public 
Defender of Georgia

Starting from 2010 Public Defender’s Offi ce 
of Georgia (PDO) was writing in Parliamentary 
reports about human rights situation of persons 
affected by and displaced due to natural disas-
ters. In 2013 PDO issues special report on this 
issue66. 

In 20112012 people affected by and forc-
ibly displaced due to natural disasters – eco-
migrants – were often addressing PDO. The 
examination of applications revealed that vio-
lations of human rights in this sphere are as 
a rule systematic rather than individual and 
one-time character. There are individual viola-
tions as well, which in most cases are caused 
by non-existence of corresponding protection 
standards. 

PDO states that in Georgia up till lacks cor-
responding legal base, which would regulate 
the legal status of persons affected by natural 
disasters, there are no appropriate guidelines 
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or procedural acts of statutory force, which 
would put ongoing processes in legal frame-
work. There is observed inconsistent approach 
and lack of fi nancial recourses, what itself cre-
ates additional problems. 

Public Defender gave list of recommen-
dations to the Government of Georgia and 
Parliament of Georgia: 

Defi nition of eco-migrant term in national • 
legislation.
Establishing of united approach toward • 
persons affected by and displaced due to 
natural disasters for protection of rights of 
these people.
Elaboration of strategies of eco-migrants • 
resettlement with further adaptation-inte-
gration strategies and their effective imple-
mentation in practice.
Establishing of state obligation for cover-• 
ing expenses necessary for eco-migrants’ 
resettlement.
Write out obligations of local governments • 
on submitting information, fi nancial con-
tent/support about persons affected by and 
displaced due to natural disasters – eco-
migrants to the Ministry of IDPs, Refugees 
and Accommodation. 
Calculation of the expenses needed for • 
providing eco-migrants with living spaces 
and envisage these sums in State budget 
gradually.
Write out procedural rules/guideline prin-• 
ciples, rules of distribution of houses, con-
ditions of handing houses/shelters in own-
ership for the persons affected by natural 
disasters.
Create eco-migrants’ electronic databas-• 
es. 

4. CONCLUSION

Recently the problem of eco-migrants is 
actively discussed by different researchers 
throughout the world. In spite the fact that migra-
tion due to ecology conditions and catastrophes 
always existed, in the 21st century this problem 
became extremely acute. Separate researches 
were needed to prove that migration might be 
linked with climate changes. Correspondingly 
eco-migrants are called different names “eco-

migrants”, “persons displaced due to natural 
disasters”, “environment migrants”, “climate 
migrants”, “climate refugees”, etc. Whatever 
term is used, the most important issue is how 
this term will be refl ected in international docu-
ments or national legislation and what will be 
status and rights to persons displaced due to 
natural disasters.

On international level there does not ex-
ist document, which would oblige States to 
conduct specifi c measures to support persons 
displaced due to natural disasters. The main 
document in this fi eld is UN Guiding Principles 
on Displacement, which has recommendatory 
character. According to Principles among IDP 
are also considered persons who have been 
forced or obliged to fl ee or to leave their homes 
or places of habitual residence as a result of 
natural or human-made disasters. And despite 
of recommendatory nature of this principle, 
some countries included it in national legisla-
tion (USA, Peru, Columbia).

In most cases (especially developing and 
least-developed countries) take specifi c mea-
sures on specifi c natural disaster – medical aid, 
providing with food, water and hygiene means, 
in case of need resettlement to temporary resi-
dence or camp. During especially hard natural 
disaster country receives international humani-
tarian help – food, medicine, clothes and fi nan-
cial help, which should be used to eradicate 
result of the catastrophe. Although Haiti earth-
quake example shows that eradication of di-
saster damages needs long time (especially in 
poor countries) – earthquake was in 2010 and 
in December 2013 according to UN Resident 
and Humanitarian Coordinator for Haiti Peter 
de Clercq 817,000 Haitians steel needed hu-
manitarian help, many of them do not have 
food, and still lives in hard conditions in exist-
ing 300 camps.

European Court of Human Rights (ECHR) 
practice on natural or man-made disasters is 
pretty scarce, thus it is diffi cult to judge united 
attitude towards issues of persons affected by 
or displaced due to natural disasters. ECHR 
considered four cases in this fi eld, among them 
two concerned dangerous activities and two – 
natural catastrophes. In cases Budayeva and 
others vs. Russia and Öneryıldız vs. Turkey 
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ECHR judged violation of article 2 of the 
Convention – right to life. In case of Murillo 
Saldías and others vs. Spain ECHR ruled com-
plaint inadmissible, because national mecha-
nisms were not exhausted, thus it is diffi cult to 
judge whether ECHR would see violation of ar-
ticle 2 of the Convention. From these cases can 
be said that State should take measures not to 
endanger citizens’ lives and State has positive 
obligation to protect citizens’ property. ECHR 
saw grounded link between loss of person’s life 
and negligence committed by authorities, what 
is violation of State’s positive obligation in the 
view of dangerous activities. 

In 2011 in “Dialogue between judges” Unit-
ed Nations High Commissioner for Refugees 
António Guterres stated that ECHR has already 
considered several cases of people displaced 
due to natural catastrophes, although the num-
ber could rise in view of the protracted nature of 
internal displacement in Europe and the mount-
ing frustration of the internally displaced.

Georgia is among the countries, which did 
not include persons displaced due to natural 
disasters in the list of internally displaced per-
sons and is not granting them IDP status – in 
the Law of Georgia on Internally Displaced Per-
sons from Occupied Territories – IDPS are not 
listed persons displaced due to natural disas-
ters.

As we saw above, there is no united ap-
proach in Georgia with regard of support of 
persons affected by natural disasters; dur-
ing specifi c natural disasters authorities make 
momentarily reactions in the view of existing 
resources. Some municipality councils envis-
aged interests of population affected by natural 
disasters and planed in the budget their sup-
port, although not every municipality of Georgia 
envisaged article of fi nancial aid to disaster af-
fected population in their budget.

In 2013 government considered eco-mi-
grants’ problems and Minister of IDPs from Oc-
cupied Territories, Refugees and Accommo-
dation issued decree #779 on the Approval of 
the Resettlement Criteria of the Victims of the 
Natural Disasters and Families Subjected to 
Resettlement and Establishing of Resettlement 
Issues Regulatory Commission. This is Minis-
try’s attempt to create framework and criteria 

for support of eco-migrants, and this is indeed 
positive step. Although it is interesting that on 
the legislation level there does no defi nition of 
term eco-migrant. The decree specifi es that 
victims of the natural disasters and families 
subjected to resettlement are persons con-
stantly living in solitude on living space, having 
relative or non-relative relations, who together 
domestic economy (family may be consisting 
from one member) and live in building/house 
which is extra hazardous for live or health or 
in the risk zone of natural or anthropogenic di-
sasters.

Eco-migrants state that they had not re-
ceived any aid during years, houses where 
they were moved are not registered on their 
name and at any moment they may be moved 
out. Eco-migrants and experts of this fi eld con-
sider that till there is not created corresponding 
legislation and eco-migrants are not granted 
corresponding status, their rights will not be 
protected and there still would not be united ap-
proach in solving their problems and conduct-
ing social support. 

In 2013 Public Defender of Georgia issued 
special report on human rights situation of per-
sons affected by and displaced due to natural 
disasters. Public Defender underlined that in 
Georgia still does not exist corresponding legal 
framework, which would regulate the right situ-
ation of persons affected by natural disasters, 
there are no appropriate guidelines or norma-
tive force procedural acts, which would put 
ongoing processes in legal framework. There 
is observed inconsistent approach and lack 
of fi nancial recourses, what creates additional 
problems. Public Defender addressed with rec-
ommendations to Parliament and Government 
of Georgia to regulate this problem. We can as-
sume that IDP and Refugee Minister’s Decree 
#779 was result of Public Defender’s recom-
mendation and/or protests of eco-migrants liv-
ing in Tsalka. 

In the theme we briefl y overviewed per-
sons affected with natural disasters, who had 
to cross border and became so called eco-ref-
ugees. In spite that there is big debate on right-
ness of this term and status, fi nally decision on 
granting status and their support depends on 
the good will and legislation of receiver coun-
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try. According to Law of Georgia on Refugees 
and Humanitarian Statuses, the humanitarian 
status may be granted to person, who is not 
citizen of Georgia and stateless person con-
tinually residing in Georgia, and who came to 
Georgia from neighboring originating country 
due to natural disaster happened there. The 
status is granted for one year and may be pro-
longed if there steel exists conditions, bases on 
which the status was granted.

As separate problem stand activities to 
be conducted to prevent natural disasters. In 
March 2013 the Brookings Institution pub-
lished report “The Year of Recurring Disas-
ters: A Review of Natural Disasters in 2012”. 
Authors underline that it is possible to foresee 
risks the risks of natural catastrophes and con-
duct activities to avoid them or make timely 
reaction. NGO working in Georgia state that 
country spends millions of GEL on recupera-
tion of results of the disaster rather than on its 
prevention. In some cases there may be con-
ducted special measures to prevent some ca-
tastrophes. ECHR places positive obligation on 
States to protect citizens’ life and property, take 
measures not to endanger citizens’ lives due to 
natural disasters. Prevention of natural disas-
ter is pretty diffi cult, although authorities may 
take steps to avoid some of them – strength-
ening dams on shores, establishing of corre-
sponding standards of construction on places, 
which have risks of landslide or rock derange 
and control fulfi llment of standards, creation 
of evacuation plan, trainings of population and 
their timely warning, etc.

Finally I want to mention that Georgia’s 
approach toward eco-migrants’ issue is not 
too much different from the most (developing 
or least-developed) countries approach – not 

granting IDP status, response on specifi c natu-
ral disasters not taking steps on prevention of 
natural disasters risks. In spite that there is ac-
tive discussion on this issue today and if scien-
tists’ calculation is correct, then by 2050 there 
will be more than 200 million migrants in the 
world displaced due to climate change, coun-
tries anyway avoid economic risks to grant IDP 
status to eco-migrants. 

Below are some recommendations to 
Georgian authorities, which preferably would 
be implemented soon, in order to protect 
eco-migrants’ rights and avoid risks of natu-
ral disasters. It should be mentioned that my 
recommendations does not differ much from 
recommendations given by Public Defender of 
Georgia.

Recommendations

Establish corresponding legal base and • 
grant eco-migrants corresponding status.
Gather statistics on eco-migrants in • 
Georgia.
Government of Georgia needs to start • 
working on decreasing risks of catastro-
phes.
After regulating the issue of eco-migrants’ • 
status, Government of Georgia needs to 
start working on problems to be solved in 
long run, like providing eco-migrants with 
social support, giving into ownership liv-
ing spaces (this issue is most problematic 
to eco-migrants from Adjara who live in 
Kvemo Kartli and other regions of Georgia), 
creation of livelihood sources and job 
places at the places they are resettled or 
returned, implementing of healthcare and 
education programs. 
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Sesavali

bolo wlebSi migracia mTavari glo-

baluri fenomeni gaxda msoflioSi. so-

cialuri mimarTulebisa da globali-

zaciis Sesaxeb msoflio komisiis mox-

senebis rekomendaciebSi pirveli adgili 

migraciis sakiTxs exeba.1 regularuli 

migrantebis da maTi ojaxebis garda ar-

seboben sezonuri migrantebi, arale-

galuri migrantebi da TavSesafris maZ-

ieblebi. erTis mxriv, migracia dadebiT 

movlenad SeiZleba CaiTvalos, radgan 

migranti xSirad warmoadgens muSaxels, 

romelic avsebs SromiT bazars, garda 

amisa, axal adamianebs CaaqvT axali idee-

bi da SesaZleblobebi im qveynebSi, sadac 

Cadian. miuxedavad amisa, ukontrolo da 

umarTav migracias mravali uaryofiTi 

Sedegis motana SeuZlia rogorc gamgza-

vni, aseve mimRebi qveynisTvis.2 

iqidan gamomdinare, rom evropis 

qveynebs imigraciis didi xnis gamocdile-

ba da istoria aqvT, sainteresoa, Tu 

rogor moaxerxa evropam aRniSnuli pro-

cesis marTva ise, rom amas ar daeziane-

bina evropuli keTildReoba da piriqiT, 

dadebiTi Sedegebi moetana regionisT-

vis. 

winamdebare naSromSi swored mig-

ra ciis marTva da masTan dakavSirebuli 

sakiTxebia ganxiluli. misi ZiriTadi 

nawili samad aris gayofili. pirveli 

Tavi eTmoba migraciis istoriis mokle 

mimoxilvas evropaSi da migraciis gamom-

wvev mizezebs. ganmartebulia migracia, 

da saubaria imigraciis mniSvnelobaze ev-

mariam maisuraZe

evrokavSiris migraciuli politika da 
migraciis marTvis mniSvneloba

ropisTvis. Semdeg TavSi yuradReba eTmo-

ba migraciis marTvas evrokavSirSi, sadac 

gaanalizebulia kavSiris xelSekrulebe-

bi migraciasTan dakavSirebiT, ganxilu-

lia migraciis marTvasTan dakavSirebu-

li programebi, samezoblo politika da 

a.S. yuradReba eTmoba aseve mbrunav mi-

gracias, rogorc ukontrolo migraciis 

winaaRmdeg brZolis saSualebas da evro-

pis politikas muSa migrantebis mimarT, 

romlebic mniSvnelovan rols TamaSoben 

migrantTa sazogadoebaSi. mesame Tavi 

exeba evrokavSiris wevri qveynebis Sida 

samarTals da praqtikas migraciasTan 

dakavSirebiT. aRniSnul TavSi ganxilu-

lia safrangeTisa da germaniis, rogorc 

mdidari saimigracio gamocdilebis mqone 

qveynebis samarTali da praqtika. bolos 

ki mocemulia daskvna, sadac Sejamebulia 

naSromSi dasmuli ZiriTadi sakiTxebi. 

1. migraciis istoria evropaSi da misi 
gamomwvevi mizezebi

saerTaSoriso migracia aris mosax-

leobis masobrivi gadaadgileba saxelm-

wifoebs Soris, romelic sagrZnoblad 

cvlis gansaxlebis saerTo suraTsa da 

calkeuli qveynebis mosaxleobis de-

mografiul, socialur da rasobriv-

eTnikur struqturas. saerTaSoriso mi-

gracia Tanamedrove saerTaSoriso ur-

TierTobebis erT-erTi mniSvnelovani 

faqtoria. migraciis gamomwvevi mizezebi 

SeiZleba iyos rogorc politikuri (maT 

Soris eTnikuri wmenda da genocidi), ise 

ekonomikuri (materialuri pirobebis 
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gaumjobeseba), religiuri, socialur-

kulturuli, bunebriv-ekologiuri da 

sxv. droiTi ganzomilebis mixedviT ga-

nasxvaveben mudmivsa da droebiT migra-

cias. globalizaciis epoqaSi, roca kom-

pleqsurma urTierTdamokidebulebam 

da transnacionalizaciam sayovelTao 

xa siaTi miiRo, saerTaSoriso migracia 

ma sobriv movlenad iqca. migraciisa da 

Tavisuflad gadaadgilebis ufleba da-

savluri liberalur-demokratiuli Ri-

re bulebaa da adaminis uflebebis umniS-

vnelovanesi elementia. amitom demokra-

tiul saxelmwifos ara aqvs ufleba Tavis 

moqalaqeebs aukrZalos emigraciaSi 

wa  svla. meore mxriv, dasavleT evropis 

um wvavesi problema gaxda ukontrolo, 

aralegaluri migracia mesame samyaros 

qveynebidan, ramac uamravi siZnele Seqmna 

da iZulebuli gaxada aRniSnuli qveynebi, 

rom mkveTrad SeezRudaT imigracia.3

evropa yovelwliurad daaxloebiT 

2 milion migrants iRebs. gaeros mosaz-

rebiT, momdevno 40 wlis ganmavlobaSi 

migraciis intensivoba 40%-iT gaizrde-

ba.4 2005 wlis mdgomareobiT, msoflioSi 

arsebuli 200 milioni migrantidan 70,6 

milioni swored evropaSi cxovrobda.5 

evropis maCvenebeli gacilebiT aRemate-

ba sxva nebismieri qveynis maCvenebels 

Tu migrantTa nakads SevadarebT mosax-

loebis raodenobas.6 evropis farglebSi 

imigrantTa yvelaze didi odenobiT mim-

Reb qveynebs safrangeTi da germania war-

moadgenen.7

didi britaneTisa da safrangeTis 

yo fili koloniebidan da TurqeTidan 

wamosul migrantebs evropaSi daemata 

migrantTa ramdenime axali talRa, rom-

lebic centraluri da aRmosavleT ev-

ropidan, aseve afrikidan momdinare-

obs. Tumca, krizisi evropaSi migraciis 

kuTxiT daiwyo 1990-iani wlebis dasaw-

yisidan, rodesac daiSala sabWoTa kav-

Siri da gaCnda safrTxe, rom aRmosavleT 

evropis macxovreblebi masiurad gad-

ainacvlebdnen da safrTxes Seuqmnidnen 

dasavleT evropis keTildReobas.8 miuxe-

davad am safrTxisa, evropis samuSao ba-

zari ganicdida kvalificiuri muSaxe-

lis saWiroebas TiTqmis yvela sferoSi. 

amitom Tavdapirvelad evropa naklebad 

mkacri iyo migraciis politikis gatare-

bisas. 

ganviTarebadi qveynebidan emigracia 

gamowveulia mosaxleobis zrdis parale-

lurad samuSao adgilebis simciriT, emi-

grantebis mier gagzavnili fuladi sax-

srebi ki mniSvnelovan rols asruleben 

aseTi qveynebis ekonomikaSi. Tumca, maR-

alkvalificiuri kadrebis gadineba (e.w. 

“Brain Drain”) seriozul safrTxeSi agdebs 

maT ekonomikur potencials.9

migraciis gamomwvevi erTaderTi mi-

zezi ekonomikuri faqtori ar aris, po-

litikuri daZabuloba qveyanaSi aseve 

ubi Zgebs adamianebs, rom sxva qveynebSi 

eZebon mSvidi garemo sacxovreblad. imi-

gracias gavlena aqvs samuSao bazarze 

rogorc dasaqmebulisTvis, aseve dam-

saqmeblisTvis. gavlena aqvs agreTve qve-

ynis finansur, kulturul, socialur, 

demografiul mdgomareobaze.

evrokavSiris mosaxleoba am drois-

aTvis Seadgens 500 milions. magram igi 

daiwyebs Semcirebas, Tu evropelebSi 

Sobadobis ricxvi ar gaizrdeba. ama-

vdroulad, adamianTa sicocxlis xangr-

Zlivoba gaizarda, rac imas niSnavs, rom 

evropuli sazogadoeba berdeba da sap-

ensio sistemebze didi zewolaa. evrokav-

Siris gafarToebam evropa sul mcirediT 

gaaaxalgazrdava, radgan axali wevrebis 

umetesobasac asakovani mosaxleoba da 

Sobadobis dabali maCveneblebi aqvs. ekon-

omistebi xSirad amtkiceben, rom qveyneb-

ma unda dauSvan imigraciis ufro maRali 

done, raTa Seamsubuqon evropis de-

mografiuli problemebi. Tumca, migrant-

Ta dauSveblad didi raodenoba iqneboda 

saWiro, rom SeenarCunebinaT momuSaveTa 

da pensionerTa Tanafardoba magaliTad 

germaniaSi, sadac Sobadobis done Zalian 

dabalia. nebismier SemTxvevaSi, TviTon 

migrantebic berdebian da maTi sakuTari 

Sobadobis doneebi droTa ganmavlobaSi 

uaxlovdeba maspinZeli qveynebis maCven-

eblebs.10
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2. migraciis marTva evrokavSirSi

`migrantebs sWirdebaT evropa, ma-

gram evropasac sWirdeba migrantebi. 

karCaketili evropa ufro Zunwi, Raribi, 

susti da moxuci evropa iqneba. Ria ev-

ropa ki ufro samarTliani, mdidari, 

Zlieri da axalgazrda evropa – imis gaT-

valiswinebiT, rom migracia saTanadod 

aris marTuli~, – ganacxada gaeros gen-

eralurma mdivanma evrokavSiris parla-

mentis winaSe 2004 wlis 29 ianvars.11 

miuxedavad mravali iniciativebisa 

da ganxilvebisa, evrokavSiris erTiani 

politika migraciis marTvasTan dakav-

SirebiT mainc iluziad rCeboda, radgan 

wevri saxelmwifoebi ver Tanxmdebodnen 

erTian politikaze aRniSnul sakiTxSi.12 

sabolood, is winadadebebi, romlebic 

komisias gaaCnda imigraciasTan dakav-

SirebiT, gaxda organizaciis kanonmde-

blobis nawili. 

migraciis efeqturi politika ro-

gorc wesi iTvaliswinebs da yuradRebas 

amaxvilebs migraciis gamomwvev mizeze-

bze. aseT mizezebs or kategoriad yofen: 

migraciis wamaxalisebeli da migraciis-

Tvis biZgis mimcemi faqtorebi (e.w. “pull” 
and “push” factors). migraciisTvis biZgis 

mimcemi faqtorebi SeiZleba iyos arasta-

biluri politikuri situacia qveyanaSi, 

siRaribe da a.S, rac ubiZgebs adamians, 

rom man datovos qveyana. xolo wamaxa-

lisebeli faqtori ki SeiZleba iyos, ma-

RalganviTarebuli ekonomika, ojaxis 

gaerTianeba, iaf muSaxelze moTxovnile-

ba, liberaluri politika migrantebis 

mimarT da a.S, rac miizidavs migrants 

konkretul qveyanaSi Casasvlelad.13 

1989 wlidan moyolebuli, evropa aq-

tiurad cdilobs konfliqturi situa-

ciebis daregulirebas centraluri da 

aRmosavleT evropis qveynebSi, rogori-

caa: balkaneTis da yofili sabWoTa kav-

Siris qveynebi. stabilizaciisa da aso-

cirebis, agreTve evrokavSiris aRmosav-

leTiT gafarToebis procesi dadebiTad 

aisaxeba migraciasTan dakavSirebiT ga-

tarebul politikaze.14

eqspertebis mosazrebiT fuli, 

romelsac emigrantebi agzavnian TavianT 

samSobloSi, aris mniSvnelovani saSuale-

ba am qveynebis ekonomikuri ganviTare-

bisTvis. isini saSualod 400 miliard 

dolars agzavnian yovelwliurad, rac 

dasavleTis mier gagzavnil daxmarebas 

4-jer aRemateba.15 

migrantebi, romlebic erTi qalaqi-

dan an erTi regionidan arian warmoSobiT, 

maspinZel qveyanaSi erTmaneTTan kavSir-

Si arian asociaciebis da sazogadoebri-

vi jgufebis saSualebiT. aseT jgufebs 

SeuZliaT daxmareba gauwion mTavrobebs 

daxmarebis programebis Camoayalibebasa 

da daafinansebaSi TavianT mSobliur 

mxareSi. maT aseve undaT migrantebis 

diasporebis organizeba, rom maT meti 

gaakeTon TavianTi qveynebisaTvis da waax-

alison warmoeba.16

bolo wlebSi evrokavSirma gadaw-

yvita, rom gaataros erTiani globaluri 

politika aRniSnuli faqtorebis mimarT, 

rac imas niSnavs, rom kavSiri cdilobs, 

Tavi erTad mouyaros da erToblivad 

gadawyvitos iseTi sakiTxebi, rogoricaa 

araregularuli migracia, sazRvargare-

Tis qveynebis ganviTareba, maRalkvali-

ficiur muSaxelze moTxovnis daregu-

lireba, trefikingis winaaRmdeg brZola. 

prioritetul regionebs warmoadgens 

afrika, aRmosavleT da samxreT-aRmosav-

leT evropa. pirveli ganzomileba aris 

savizo reJimis gamartiveba da mesaz-

RvreTa treiningi aRniSnul regionebSi. 

meore ganzomileba ki aris ekonomikis 

ganviTarebis xelSewyoba.17 

2.1. migraciis marTvasTan dakavSire-

buli programebi

migraciis marTvasTan dakavSirebiT 

kavSiris masStabiT araerTi sexvedra 

gamarTula, sadac ganixilavdnen samo-

qmedo gemgebs, perspeqtivebs da ideebs, 

romlebic mogvianebiT kavSiris kanonm-

deblobaSi aisaxeboda. 

2.1.1. tamperis programa 

miuxedavad imisa, rom me-20 saukunis 

70-ian wlebSi evropis qveynebs SezRu du-

li saimigracio politika hqondaT, miga-
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ntebi mainc axerxebdnen sazRvrebis ga-

dalaxvas kanonierad an ukanonod. gaac-

nobieres ra, rom saWiro iyo axali saimi-

gracio politikis SemuSaveba migraciis 

marTvasTan dakavSirebiT, evrokavSiris 

liderebma 1999 wels tamperSi moawyves 

Sexvedra da warmoadgines saerTo poli-

tikis elementebi. saerTo midgoma, rom-

lezec tamperSi moxda SeTanxmeba, 2004 

wels damtkicda haagis programis miRe-

biT, romelic gansazRvravs 2005-2010 

wlebSi gansaxorcielebel RonisZiebebs. 

q. tamperSi Camoyalibebuli migraciis 

politikis ZiriTadi principebi warmoad-

genda Semdegs: 

partnioroba warmoSobis qveynebTan,

erTiani evropuli TavSesafris siste mis 

dafuZneba,

mesame qveynis moqalaqeebis mimarT samar-

Tliani mopyroba,

migraciuli nakadebis meti efeqturobiT 

marTva.18 

sabWom aRiara migraciis mimarT er-

Tiani, yovlismomcveli midgomis aucile-

bloba: brZola siRatakis winaaRmdeg, 

sacxovrebeli da samuSao pirobebis 

gaumjobeseba, konfliqtebis prevencia, 

demokratiuli saxelmwifoebis konsoli-

dacia da adamianis uflebebis pativisce-

mis uzrunvelyofa.19 

1998 wels Seiqmna maRali donis 

samuSao jgufi, romlis mizani iyo mi-

graciis gamomwvev mizezebze muSaoba. 

mesame qveynebTan TanamSromlobis miz-

niT daiwyo readmisiis xelSekrulebe-

bis dadeba, romelTa ZaliTac saxelm-

wifo valdebulia, daibrunos ukan mis-

gan wasuli da evrokavSirSi ukanonod 

Sesuli pirebi, miuxedavad maTi mo-

qalaqeobisa, moaxdinos maTi repatria-

cia. msgavsi xelSekrulebis dadebaze 

Tanxmobis sanacvlod ki mesame saxelmwi-

foebi iReben vizis gamartivebis Sesaxeb 

xelSekrulebebs evrokavSirTan, savaWro 

SeRavaTebs.20

sabWom gaamaxvila yuradReba warmo-

Sobis qveynebTan TanamSromlobasa da 

mbrunav migraciazec. 

mesame qveynis moqalaqebis samarTli-

anad mopyrobis farglebSi komisiam wina-

dadeba waradgina ori direqtivis miRebis 

Taobaze. erTi direqtiva mesame qveynis 

moqalaqeebis uflebebis konsolidaci-

isa da dacvis Sesaxeb, romlebic didi 

xnis ganmavlobaSi cxovrobdnen evrokav-

SirSi, xolo meore direqtiva aseTi pire-

bis ojaxis wevrebisTvis evrokavSirSi 

Semosvlisa da cxovrebis nebarTvis gace-

mis Sesaxeb. ojaxis gaerTianebis Sesaxeb 

direqtiva marTlac iqna mogvianebiT 

miRebuli, Tumca ufro SezRuduli for-

miT iqna masSi warmodgenili mesame qveynis 

moqalaqeTa uflebebi.21 magaliTad, sacx-

ovrebeli nebarTvis gacemis vada 3 weli 

iyo ojaxis gaerTianebis mizniT Setanil 

ganacxadze. es faqti gaaprotesta ev-

ropis parlamentma, romelic moiTxov-

da evrokavSiris aramoqalaqeTa ufle-

bebi ufro metad yofiliyo daculi da 

Seitana ganacxadi evrosasamarTloSi im 

safuZvliT, rom SezRudvebi, rac dawese-

buli iyo bavSvebze ojaxis gaerTianebis 

kuTxiT, ewinaaRmdegeboda ojaxuri cx-

ovrebis pativiscemis da Tanasworobis 

princips, Tumca evroparlamentma ver 

moigo aRniSnuli dava.22

grZelvadiani macxovreblebis sta-

tusis Sesaxeb direqtiva mesame qveynis 

moqalaqeebs, romlebic 5 wlis manZilze 

kanonierad cxovrobdnene vrokavSiris 

teritoriaze, aniWebs usafrTxo statuss 

da wevr qveynebSi gadaadgilebis ufle-

bas, am pirebSi ar igulisxmeba ltolvi-

lis statusiT mcxovrebi pirebi.23

2.1.2. haagis programa

2004 wels evrokavSiris wevrma qveyneb-

ma daamtkices momdevno xuTwliani gegma 

Tavisuflebis, usafrTxoebis da mar-

Tlmsajulebis sferoSi. haagis progra-

mis miznebia: kavSiris da wevri qveynebis 

SesaZleblobis gazrda fundamenturi 

uflebebis dacvis, minimum proceduru-

li garantiebis uzrunvelyofis, marTlm-

sajulebis xelmisawvdomobis, Jenevis 

konvenciebiT gaTvaliswinebuli dacvis 

Sesrulebis, migraciuli nakadebis dareg-

ulirebis da kavSiris sagareo sazRvrebis 

kontrolis, organizebul danaSaulTan 

brZolis, erTiani TavSesafris sistemis 
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ganviTarebis kuTxiT. haagis programis 

prioriteti araregularuli migranteb-

is dabruneba iyo. Sesabamisad, direqtiva 

kavSirSi ukanonod mcxovrebTa ukan dab-

runebaze miRebul iqna 2008 wels. direq-

tiva iTvaliswinebs radikalur zomas, 

romelic ukrZalavs ukanono migrantebs 

evrokavSirSi xelmeored Semosvlas.24

2.1.3. stokholmis programa

haagis programas Semdeg moyva stok-

holmis programa, romelSic aseve mniS-

vnelovani roli ekava imigraciisa da 

TavSesafris sakiTxebze erTian midgomas 

kavSiris masStabiT. kerZod, programa 

moicavda Semdeg sakiTxebs: migraciaze 

erTiani midgomis konsolidacia da gan-

viTareba, migraciis negatiuri efeqtebis 

Semcireba da pozitiuri efeqtebis gaz-

rda, politiks ganviTareba samuSao baz-

ris moTxovnilebis dasakmayofileblad, 

proaqtiuri politika evropuli migran-

tis statusTan dakavSirebiT, efeqturi 

politikis ganviTareba aralegalur mi-

graciasTan sabrZolvelad, maT Soris, 

ukanonod damsaqmebelTa winaaRmdeg 

dawesebuli sanqciebis moqmedebaze mon-

itoringi, savizo reJimisa da gare saz-

Rvrebis menejmenti da a.S.25 

2.1.4. fronteqsi

evropis sazRvrebi yovelwliurad 

daaxloebiT 300 milionjer gadaikveTe-

ba 1,700 sasazRvre punqtSi. fronteqsi 

aris evrokavSiris sasazRvro saagento, 

romelic pasuxismgebelia evropis gare 

sazRvrebis marTvis koordinirebaze. igi 

Seiqmna 2004 wlis oqtomberSi.26 saagentom 

pirvelad 2005 wels miipyro yuradReba, 

rodesac aTiaTasobiT migranti afriki-

dan moawyda samxreT evropis sazRvrebs. 

uamravi adamiani iRupeboda zRvaSi ev-

ropis sazRvrebTan. evrokavSiris mTav-

robebma fronteqss sTxoves daxmareba 

sasazRvre patrulebis saqmianobis koor-

dinirebasa da migrantebisTvis humani-

taruli daxmarebis gawevaSi. fronteqss 

formalurad mravalferovani aRWurvi-

loba hqonda Tavisi funqciebis srul-

fasovnad SesrulebisTvis, magram mas ar 

gaaCnda sakmarisi biujeti, rom gamoeyen-

ebina isini. evropas surs, rom gazardos 

fronteqsis SesaZleblobebi, 2007 wels 

moxda SeTanxmeba da gaizarda misi biu-

jeti 30 milioni dolariT.27 Camoyalibda 

swrafi sazRvris intervenciis jgufi da 

evropis sazRvrebis fondi. xsenebuli 

gundi Seiqmna maleve kanaris kunZulebze 

axali aralegalebis nakadis Semotevidan. 

aRsaniSnavia, rom gaerTianebuli samefo 

ar monawileobs fronteqsis programaSi 

iseve, rogorc Sengenis programaSi.28

2.1.5. lurji baraTi

didi xnis manZilze grZeldeboda dis-

kusiebi imis Taobaze, Tu ra saxis roli 

unda eTamaSa organizacias muSaobis miz-

niT evrokavSirSi Semosvlis msurveleb-

isTvis. sabolood, 2009 wels miRebul 

iqna direqtiva, romelic iTvaliswinebs 

gaumjobesebul uflebebs maRalkvalif-

iciuri muSaxelisTvis mas Semdeg rac igi 

miRebul iqneba romelime wevri saxelmwi-

fos mier Tavis teritoriaze. miRebidan 

18 Tvis Semdeg ki aseTi piri sargeblobs 

Tavisufali gadaadgilebis uflebiT kav-

Siris masStabiT. pirvel Sesvlaze kon-

troli ki mainc wevr saxelmwifos kompe-

tenciaSi rCeba.29

miuxedavad imisa, rom evropas es-

aWiroeba maRalkvalificiuri muSaxeli, 

gansakuTrebiT sainformacio teqnolo-

giebSi, biznesSi, medicinaSi, maTi raode-

noba mcirea, migrantebis ZiriTadi na-

kadi arakvalificuri iafi muSaxelisgan 

Sedgeba. aRniSnuli problemis mosagva-

reblad SemoRebul iqna lurji baraTi 

(e.w. “Blue Card”), romelic gaicema axal-

gazrda, kvalificur muSaxelze evropa-

Si. baraTis mflobels eniWeba orwliani 

cxovrebis nebarTva evrokavSiris nebis-

mier wevr qveyanaSi, sadac maT aqvT saqmi-

ani SemoTavazeba. aucilebeli moTxovnaa, 

rom samuSao garantirebuli iyos erTi 

wlis ganmavlobaSi, xolo anazRaureba 

iyos warmoSobis qveyanasTan SedarebiT 

minimum samjer meti. mTavari momxibv-

leli Tviseba aRniSnuli baraTisa aris is, 

rom mflobels aqvs SesaZlebloba, gaagr-
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Zelos sacxovrebeli nebarTvis vada sam-

uSao kontraqtis dasrulebis Semdeg da 

imuSavos nebismier wevr qveyanaSi.30 wevr-

saxelmwifoebi TviTon wyveten ramden 

adamians miscen lurji baraTi yovelw-

liurad, Tumca evrkomisia adgens erTian 

kriteriumebs baraTis mflobelTa so-

cialur mdgomareobasTan dakavSirebiT. 

2.3. kavSiris xelSekrulebebi migra-

ciasTan dakavSirebiT

evrokavSiris xelSekrulebebSi yov-

elTvis xvdeboda normebi, romlebic mi-

gracias da mis marTvas Seexeboda. droTa 

ganmavlobaSi kavSiris kompetencia ufro 

da ufro izrdeboda mraval sakiTxTan, 

maT Soris migraciasTan dakavSirebiT.

2.3.1. amsterdamis xelSekruleba

1997 wlamde imigraciis sakiTxebi 

evrokavSiris wevri saxelmwifoebis Si-

da politikis sagani iyo. evrokavSi ris 

Sesaxeb xelSekruleba aRiarebda ori 

saxis midgomas: mTavrobaTaSorisi Se-

Tanxmebebi da gaerTianebis samarTali. 

TavSesafarTan, migraciasTan da gare 

sazRvrebis kontrolTan dakavSirebuli 

sakiTxebi miCneuli iyo saerTo interesis 

sferod da evrokomisias da wevr qveynebs 

orives hqondaT gadawyvetilebis miRebis 

kompetencia aRniSnul sferoebTan dakav-

SirebiT.31 amsterdamis xelSekrulebiT 

evrokavSiris kompetencia socialuri 

politikis sferoSi gafarTovda da moic-

va garemos dacva, janmrTelobis dacva, 

momxmarebelTa uflebebis dacva, imi-

gracia da TavSesafarTan dakavSirebuli 

sakiTxebi.32 xelSekruleba adgens saerTo 

principebs, romlebic daculi unda iqnas 

yoveli wevri saxelmwifos mier zemoxsen-

ebul sferoebSi. es aucilebeli iyo or-

ganizaciisTvis imis fonze, rom kavSiris 

wevr saxelmwifoebs Soris mimosvlis 

Tavisuflebis pirobebSi, arsebobda sa-

frTxe, rom Tu erTi wevri saxelmwifo ver 

daaregulirebda imigraciis politikas, 

es potenciurad gavlenas sxva saxelmwi-

foebzec moaxdenda. aqedan gamomdinare, 

aucilebeli gaxda gare sazRvris erTiani 

principiT gakontoreleba.33 Sesabamisad, 

amsterdamis xelSekrulebis Tanaxmad, 

evrogaerTianebis pasuxismgeblobaSi ga-

davida evropis gare sazRvrebze pirTa 

SemowmebisTvis erTiani wesebis SemoReba, 

erTiani wesebis SemoReba sam Tveze meti 

vadiT vizis gacemisTvis, aseve im mesa-

me saxelmwifoTa gansazRvra, romelTa 

moqalaqeebic eqvemdebarebian savizo 

reJims, vizis saerTo formatis gansaz-

Rvra.34

2.3.2. lisabonis xelSekruleba

evrokavSiris qveyneba lisabonis 

xelSekrulebas xeli moaweres 2007 wels. 

igi ZalaSi Sevida 2009 wels. am xel Se k-

rulebis Tanaxmad, imigraciasTan, Tav-

SesafarTan da integraciasTan dakav-

Sirebul sakiTxebze gadawyvetilebis 

miReba xdeba konsesusiT. Tumca, saxelm-

wifoebs kvlavac rCebaT eqskluziuri 

ufleba, rom Tavad gadawyviton ramden 

adamians miiReben sakuTar teritoriaze. 

xelSekrulebis Tanaxmad evroparlamen-

tis uflebamosileba kidev ufro metad 

gaizarda imigraciis sferoSi. man aseve 

ufro gaaZliera komisiis pozicia saxelm-

wifoebTan ukanono migrantebis dabrune-

basTan dakavSirebiT SeTanxmebebis war-

moebis kuTxiT.35 

2.3.3. evrokavSiris funqcionirebis 

Sesaxeb xelSekruleba

lisabonis xelSekrulebam mravali 

cvlileba Seitana evrokavSirSi, Sec va-

la damfuZnebeli xelSekrulebebi, ev-

rogaerTiaebis xelSekruleba Sei cva-

la evrokavSiris funqcionirebis Se-

sa  xeb xelSekrulebiT. am ukanaskneli 

xelSekrulebis 79-e muxli saubrobs mi-

graciaze, maT Soris araregularul mi-

graciaze. aRniSnulis muxlis Tanaxmad, 

kavSirma unda ganaviTaros erTiani poli-

tika migraciasTan dakavSirebiT, yvela 

safexurze uzrunvelyos migraciuli 

nakadebis marTva, wevr qveynebSi kanoni-

erad mcxovrebi mesame qveynis moqalaqee-

bis samarTliani mopyroba, aralegaluri 

migraciis da trefikingis winaaRmdeg 
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brZo la da maTi prevencia. aRniSnuli 

miznebis misaRwevad evrokavSiris parla-

ments da evrokavSiris sabWos evalebaT 

kavSirSi Semosvlisa da cxovrebisTvis 

nebarTvis gacemasTan dakavSirebiT pi-

robebis dadgena; asve wevri saxelmwifoe-

bis mier gacemuli nebarTvebisTvis stan-

dartebis SemuSaveba; wevr saxelmwifoSi 

legalurad mcxovreb pirTa uflebebis 

definicia; araregularul migraciasTan 

da TavSesafarTan dakavSirebuli sakiTx-

ebi; qalebisa da bavSvebis trefikingis wi-

naaRmdeg brZola. evrokavSirs aRniSnuli 

muxli uflebas aniWebs, rom gaaformos 

xelSekrulebebi mesame saxelmwifoebTan 

readmisiis Sesaxeb. kavSiris parlaments 

da sabWos SeuZliaT daxmareba gauwion 

wevr saxelmwifoebs maT teritoriaze 

lagalurad mcxovreb pirTa integraciis 

uzrunvelyofaSi. muxli ar zRudavs wevr 

saxelmwifoTa uflebas, rom gansazRvron 

samuSao nebarTvebis raodenoba, romleb-

sac gascemen mesame qveynis moqalaqee-

bze.36 

2.4. mbrunavi migracia – migraciuli 

politikis nawili

evrokavSirisTvis erT-erT proble-

matur sakiTxs warmoadgens, rogor mo-

xdes ganviTarebadi qveynebidan e.w. ̀ tvin-

is gadinebis~ praqtikisTvis xelis SeSla. 

erTis mxriv, evropisTvis ukeTesia, Tu iq 

Casuli migrantebi maRalkvalificiuri 

pirebi iqnebian, meores mxriv ki, qveya-

na, romelic kargavs saukeTeso nawils 

mosaxleobisa, naklebad savaraudoa, rom 

moaxerebs swrafad ganaviTaros sakuTari 

ekonomika, rac momavalSi kidev ufro 

gazrdis migrantTa ricxvs evropaSi da 

Sesabamisad, evropa ver moagvarebs mi-

graciis problemebs. miiCneva, rom aRniS-

nul praqtikasTan brZolis erT-erTi 

gza aris mbrunavi migracia, rac niSnavs 

migrantis daxmarebas qveynidan wasvlis 

SemTxvevaSi samuSaos povnaSi da Semdeg 

ukan, samSobloSi dabrunebaSi.37 

zogierTi oficialuri piri evrokav-

SirSi da mis wevr qveynebSi fiqrobs, rom 

mbrunavi migracia mravali problemis 

mogvarebas SeZlebs. kerZod: samuSao ad-

gilebi Seivseba evropaSi, Semdeg ki mi-

grantebi dabrundebian sakuTar samSob-

loSi finansebiT. 2007 wels evrokavSirma 

gadawyvita, rom mobiluri partniorobis 

farglebSi gaamartivos migraciis pro-

cedurebi iseTi qveynis moqalaqeebisT-

vis, romlebTanac TanamSromlobs ev-

rokavSiri.38

miuxedavad zemoaRniSnulisa, arse-

bobs gamoTqma: “araferia iseTi mudmivi, 

rogorc droebiTi migracia”.39 am mosaz-

rebas arsebobis ufleba namdvilad aqvs, 

radgan Zalian xSiria SemTxvevebi, roca 

droebiT wasuli migrantebi mudmivad 

rCebian sazRvargareT da Tan mihyavT 

ojaxis wevrebic. magaliTad, turistu-

li viziT wasuli migrantebi xSirad rCe-

bian qveyanaSi vizisTvis vadis gasvlis 

Semdegac. Znelad dasajerebelia, rom 

Raribi ekonomikis qveynidan wasuli piri, 

romelmac evropaSi ukeTesi pirobebi 

ixila da dasaqmda, isev moisurvebs ukan, 

ganviTarebad qveyanaSi dabrunebas. ami-

tom, mbrunav migraciasTan dakavSirebiT 

politikis ganxorcielebisas sifrTxil-

ea saWiro. 

2.5. samezoblo politika

evrokavSiris samezoblo politikis 

mizania mis aRmosavleTiT da samxreTiT 

mdebare qveynebSi Seqmnas stabiluri 

da jansaRi situacia ganviTarebisTvis. 

aRniSnuli miznis miRweva ki xdeba me-

zobeli qveynebisTvis finansuri dax-

marebis gaweviT, bazarze daSvebiT da 

sxvadasxva sferoebSi molaparakebebis 

warmoebiT. samezoblo politikis far-

glebSi evrokavSirs gaformebuli aqvs 

xelSekrulebebi somxeTTan, azerbai-

janTan, saqarTvelosTan, moldovasTan, 

ukrainasTan da a.S. samezoblo politi-

kis mTavari sakiTxi swored migraciaa. 

aRniSnuli politikis farglebSi fin-

ansdeba mezobel qveynebSi proeqtebi da 

programebi sazRvris kontrolis gaZli-

rebisTvis, ltolvilTa pirobebis gaum-

jobesebisTvis, aralegaluri migraciisa 

da trefikingis winaaRmdeg brZolisT-

vis.40
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umciresobaTa integracia maT adgi-

lsamyofel qveynebSi mniSvnelovani sa-

kiTxia evrokavSirisTvis migraciis mar-

Tvis konteqstSi. radganac erT qveya-

naSi umciresobaTa uflebebis darRvevam 

SesaZloa gamoiwvios maT mier qveyni-

dan wasvla da evrokavSirSi imigracia.41 

Sesabamisad, evrokavSiri am sakiTxebzec 

aqtiurad muSaobs d axels uwyobs gavni-

Tarebad qveynebSi umciresobaTa ufle-

bebis mdgomareobis gaumjobesebas.

2.5.1. asocirebis Sesaxeb 

SeTanxmebebi

asocirebis Sesaxeb SeTanxmebebi, 

romlebic arawevr saxelmwifoebTan 

ideba, aseTi qveynebis moqalqeebs aniWebs 

uflebas, rom evrokavSirSi awarmoon 

ekonomikuri saqmianoba, maTi uflebebi 

cota ufro SezRudulia vidre kavSiris 

moqalaqeebisa. TiToeuli SeTanxmebis 

dadebisas iqmneba sabWo, romelic uz-

runvelyofs SeTanxmebis ganviTarebasa 

da implementacias. im qveynebis umravle-

soba, romlebsac gaformebuli hqondaT 

asocirebis xelSekrulebebi evrokavSir-

Tan, dRes misi wevrebi arian da asocire-

bis xelSekrulebiT gaTvaliswinebuli 

uflebebi warmoadgens minimum standarts 

imisa, ris qveviT ar unda wavides gawevri-

anebasTan dakavSirebuli axali ufle-

bebi. erTaderTi gamonaklisia TurqeTi, 

romelic amavdroulad warmoadgens 

pirvel qveyanas, romelTanac kavSirma 

gaafomra asocirebis Sesaxeb SeTanxmeba. 

asocirebis Sesaxeb xelSekrulebebi ga-

formebuli iyo aseve bulgareTTan, 

CexeTTan, estoneTTan, ungreTTan, lit-

vasTan, poloneTTan, slovakeTTan da a.S. 

yvela maTgani dRes evrokavSiris wevr 

saxelmwifos warmoadgens. asocirebis 

axali SeTanxmebebi moicaven garkveul an-

tidiskriminaciul normebs dasaqmebul 

muSaxelTan mimarTebaSi, biznesis dawye-

bis da momsaxurebis gawevis uflebas.42

asocirebis Sesaxeb SeTanxmebebma ev-

rokavSiris mezobel qveynebs demokratia, 

ganviTareba da stabiluroba moutana. 

vaWrobis gamartiveba da evropuli inves-

ticiebis gaaqtiureba aRniSnul qveyneb-

Si, ra Tqma unda, dadebiTad aisaxa maT 

ekonomikur mdgomareobaze, rac Tavis 

mxriv dadebiTad moqmedebs migraciis 

proceszec.43

2.5.2. daxmareba ganviTarebisTvis

evrokavSirSi migraciis marTvis 

politikis kidev erTi komponentia dax-

marebis gaweva ganviTarebadi qveynebi-

sTvis. Tavis wevr qveynebTan erTad ev-

rokavSiri erT-erTi yvelaze msxvili do-

noria oficialuri daxmarebebis gacemis 

TvalsazrisiT. 2006 wels evrokavSirma 

gasca 48 miliardi dolaris daxmareba, 

rac warmoadgens misi mTliani Semosavlis 

0.42%-s. amerikaSi es maCvenebeli aris 

0.17%, xolo iaponiaSi 0.25%. gaerTianeb-

uli samefo, safrangeTi da germania yve-

laze msxvili donorebi arian kavSirSi. 

maT mier 2006 wels gacemuli oficialuri 

daxmareba aris Sesabamisad 10 miliardi, 

8.3 miliardi da 8.2 miliardi aSS dola-

ri. Tumca, Tu vixelmZRvanelebT gace-

muli daxmarebis wilobrivi maCvenebliT 

mTlian Sida produqtTan mimarTebaSi, 

maSin pirvel adgilze aris dania, Semdeg 

modian luqsemburgi, niderlandebi da 

SvedeTi.44

praqtikaSi evrokavSiri yovelTvis 

ver axerxebda, rom gacemuli daxmare-

bebi da migraciis politika erTmaneTTan 

Serwymulad ewarmoebina. daxmarebebi, 

rogorc wesi, gaicema migraciis poli-

tikisgan damoukideblad miuxedavad imi-

sa, rom specialistebis azriT, migrantTa 

asociaciebis gamoyeneba, maTTvis xelSew-

yoba biznesis dawyebaSi sakuTar qveyanaSi 

da a.S sasikeTod waadgeba migraciis mar-

Tvis politikas.45 

Tumca, arsebobs eWvebi imis Taobaze, 

namdvilad xels Seuwyobs Tu ara ganvi-

Tarebadi qveynebisTvis gaweuli fuladi 

daxmareba siRatakis Semcirebas da emi-

graciis SeCerebas aRniSnuli qveynebidan. 

mravali samecniero kvlevis Tanaxmad, 

rodesac Raribi qveynebis macxovre-

belebis Semosavali izrdeba, es piriqiT, 

xels uwyobs maT emigracias, radgan ukve 

SeuZliaT ganaxorcielon Tavis mis-

wrafebebi im qveynebSi, romlebSic Tavad 
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surT. mxolod mogvianebiT, mniSvnelo-

vani drois gasvlis Semdeg, rodesac 

emigraciuli qveynebis samuSao bazari 

SeZlebs, rom SesTavazos daaxloebiT ig-

ive pirobebi mainc dasaqmebulebs, rasac 

sTavazobs maT evropuli bazari, gaiz-

rdeba imis Sansi, rom aseTi qveynis macx-

ovreblebi naklebad ifiqreben emigraci-

aze.46

2.6. evrokavSiris politika muSa mi-

grantebTan mimarTebaSi

evropis komisiis daskvnis Tanaxmad, 

evropaSi 2007 wels 8 milioni araleglau-

ri migranti iyo da maTi ricxvi yovel 

wels daaxloebiT erTi milioniT izrde-

ba. mravali maTgani evropaSi Cavida mok-

levadiani viziT da vadis gasvlis Semdeg 

ukan aRar wavida. bevri poulobs samuSaos 

evropis “Sav ekonomikaSi”, rac mTliani 

Sida produqtis daaxloebiT 16%-s war-

moadgens.47 es adamianebi, rogorc wesi, 

Cadian evropaSi im motiviT, rom ipovon 

aralegaluri samuSao agrarul sfero-

Si, mSeneblobaSi da a.S. mravali maTgani 

binZur samuSaos asrulebs da minimumze 

mcire xelfasis pirobebSi muSaobs. 

samuSao Zala droTa ganmavlobaSi 

sul ufro imatebs ganviTarebad qveyneb-

Si, ganviTarebuli qveynis samuSao Zala 

Zalian mcire iqneboda maT gareSe. muSaTa 

migracia qveynebs Soris, SesaZloa bune-

briv movlenadac CaiTvalos, magram gaz-

rdili da ukontrolo migracia iwvevs 

SiSs, romelic SesaZloa “saxlSi darCi”-s 

politikis gamomwvevi mizezic gaxdes.48

evropis qveynebi muSaobis mizniT 

Casul uricxv migrantTa mdgomareobis 

daregulirebas cdilobdnen kanonebisa 

da programebis liberalizaciiT, rac 

umetes SemTxvevaSi kvalificiur da maR-

alkvalificiur muSaxels exeboda.49 

evrokavSiris wevri qveynebis erovnu-

li politika migraciasTan dakavSirebiT 

ori ZiriTadi midgomisgan Sedgeboda: 

mudmivi da racionaluri. Sveicaria da 

dasavleT germania nebarTvebs gascemd-

nen erTjeradad da droebiT, xolo gaer-

Tianebul samefos arCeuli hqonda mud-

mivi sacxovrebeli nebarTvebis gacemis 

strategia. sxva evropuli qveynebi ki am 

ori midgomis nazavsac iyenebdnen. 1973 

wlidan dasavleT germaniam gaamkacra 

politika imigrantebis mimarT da nebar-

Tvebi ukve SezRuduli raodenobiT gaic-

emoda, Tumca gaizarda ukve arsebuli 

migrantebis ojaxis wevrebze gacemuli 

nebarTvebis raodenoba. igive periodSi 

gaamkacra sakuTari politika safrangeT-

mac da aseve evropis bevrma sxva qveyanam. 

politikis aRniSnuli gamkacreba dakav-

Sirebuli iyo navTobis pirvel bumTan, 

aseve im socialur pirobebTan, romelic 

saxelmwifos unda Seeqmna migrantebisT-

vis, romlebsac is sacxovrebel nebarT-

vebs aZlevda.50

meoce saukunis bolos gaizarda ojax-

is gaerTianebis surviliT Camsvlevl 

imigrantTa raodenoba. magaliTad, 1999 

wels daniaSi Casuli imigrantebis 66% 

swored aRniSnuli mizniT iyo Casuli. 

rac Seexeba TavSesafris maZiebelTa da 

ltolvilTa nakads, maTi odenoba re-

gionebSi arsebul politikur situaci-

azea damokidebuli. magaliTad, kosovos 

krizisis dros aRniSnuli regionidan 

wasuli ltolvilebisa da TavSesafris 

maZiebelTa ricxvi mkveTrad aisaxa imi-

grantTa saerTo odenobaze evropaSi. 

aRniSnuli mizniT mravali adamiani midis 

agreTve afrikidanac.51

2.7. regularizacia

evrokavSirSi migraciis marTvis po-

li tikis erT-erTi mimarTuleba aris 

re gularizaciis programebi da meqani-

zmebi, romelTa saSualebiTac xdeba 

qveyanaSi aralegalurad myofi pirebis 

mdgomareobis regularizacia. aRniSnul 

mimarTulebas ukve 30-wliani istori aqvs 

da am xnis ganmavlobaSi kavSiris masSta-

biT milionobiT piris mdgomareoba iqna 

daregulirebuli. 

2.7.1. terminebis ganmarteba

evrokavSiris direqtiva dabrunebis 

Sesaxeb52 Seicavs ganmartebas ukanono 

yofnasTan dakavSirebiT, romelic gam-

oiyeneba evrokomisiis mier sxva direq-
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tivebis proeqtebSic. direqtivis mesame 

muxlis `b~ punqtis Tanaxmad:

`ukanono yofna” niSnavs wevri saxelm-

wifos teritoriaze mesame saxelmwi-

fos moqalaqis iseT yofnas, romelic 

ar an aRar akmayofilebs Sengenis sasaz-

Rvro kodeqsis mexuTe muxliT gaTva-

liswinebul Semosvlis pirobebs an Se mo-

svlis, yofnis da cxovrebis sxva pirobebs 

am wevr saxelmwifoSi”.53 

miuxedavad saerTo definiciis arse-

bobisa, wevri saxelmwifoebi mainc sxva-

dasxvagvarad ganmartaven zemoaRniSnul 

termins, risTvisac ZiriTadad iyeneben 

negatiur mniSvnelobas – rom konkretu-

li pirebi ar imyofebian legalurad maT 

teritoriaze. Tumca, ar arsebobs sak-

marisi miTiTeba im kanonebze Tu norme-

bze, romlebic irRveva aRniSnuli piris 

yofniT maT teritoriaze. gamonaklisia 

niderlandebi da irlandia, romelTac 

naTlad aqvT ganmartebuli aralegaluri 

cxovrebis mniSvneloba.54

evrokomisiis ganmarteba ki farToa, 

radgan `ukanono yofna~ misi ganmarte-

bis Tanaxmad niSnavs qveyanaSi yofnas ma-

Sin, roca vizas, sacxovrebel nebarTvas 

gauvida vada, uari iTqva TavSesafarze, 

ukanonod Sevida wevri saxelmwifos te-

ritoriaze da a.S. SesaZlebelia, adami-

anma kanonierad gadakveTos sazRvari 

da Sevides qveynis teritoriaze, magram 

SemdegSi imis gamo, rom vizas vada gau-

vida, is ki mainc qveyanaSi rCeba, misi iq 

yofna gaxdes ukanono. arc is aris gamor-

icxuli, rom saxelmwifos teritori-

aze ukanonod Sesulma pirma SemdgomSi 

monawileoba miiRos regularizaciis 

procesSi da misi aRniSnul teritori-

aze yofna gaxdes kanonieri. Sesabamisad, 

didi mniSvneloba aqvs ervokavSiris mier 

arCeul ganmartebas ukanono yofnasTan 

dakavSirebiT. 

termin regularizaciis samarTleb-

rivi an zogadi ganmarteba ar aris moce-

muli romelime oficialur dokumentSi. 

Sinaarsobrivad regularizacia niSnavs 

saxelmwifos nebismier proceduras, rom-

lis meSveobiT mesame qveynis moqalaqe ebi, 

romlebic maspinZeli sa xelmwifos te-

ritoriaze imyofebian ukanonod, iZenen 

kanonier statuss amave saxelmwifos 

teritoriaze. kanonieri statusis mini-

Weba SeiZleba iyos mudmivi, xangrZlivi an 

xanmokle.55 

gansxvavdeba aseve regularizaciis 

programa regularizaciis meqanizmisgan. 

regularizaciis programa niSnavs spe-

cialur proceduras, romelic ar war-

moadgens zogadi migraciis politikis 

nawils, drois SezRudul monakveTzea 

gaTvlili da mxolod calkeuli katego-

riis pirebs moicavs. meqnizmi ki piriqiT, 

xangrZliv drois monakveTze gaTvlili 

proceduraa, romelic rogorc wesi, mi-

graciis erTiani politikis nawils war-

moadgens da misiT sargebloben individ-

ualuri pirebi. meqanizmebi moicaven e.w. 

`gamomuSavebiT legalizacias~, rogori-

caa, magaliTad, xangrZlivi cxovrebis 

Semdeg cxovrebis nebarTvis mopoveba, 

ojaxis gaerTianebis mizniT legaluri 

statusis miniWeba da a.S. 

2.7.2. regularizacia –

araregularul migraciasTan 

brZolis saSualeba

calkeul qveynebSi regularizaciis 

praqtika 1980-iani wlebidan aqtiurad 

mimdinareobs, am periodidan iwyeba Sez-

Rudvebis daweseba migraciazec. 

saxelmwifoebi regularizaciis po-

li tikas ramdenime mizezis gamo mimarTa-

ven: 

1) SeinarCunon kontroli migraciis 

procesze da Seamciron araregularuli 

migrantebis raodenoba, 

2) gaaumjobeson migrantebis social-

ur-ekonomikuri mdgomareoba, rac aseve 

aisaxeba qveynis zogad mdgomareobaze 

Tu migrantebis ricxvi qveyanaSi mniSv-

nelovnad maRalia, 

3) gazardon samuSao bazris gamWvir-

valoba da ebrZolon ukanono dasaqmebis 

problemas da a.S.

qveynebi, rogorc wesi, mimarTaven 

regularizaciis programebs, xolo reg-

ularizaciis meqanizmebs maT praqtikaSi 

ufro iSviaTad vxvdebiT. arada regu-
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larizaciis, rogorc meqanizmis Cadeba 

qveynis politikaSi bevrad efeqturia, 

vidre calkeuli programebis ganxor-

cieleba. regularizaciis meqanizmi mo-

qmedebs mudmivad, calsaxadaa gansaz-

Rvruli kriteriumebi, romelTa dak-

mayofilebis SemTxvevaSic piri miiRebs 

legalur statuss. regularizaciis 

meqanizmi niSnavs sistemis Seqmnas da ara 

calkeuli droebiTi programebis ganx-

orcielebas, rac met xarjebs iwvevs da 

yovelTvis efeqturi ar aris.

1996-2007 w.w. ganxorcielebul 42 

regularizaciis programaSi monawileo-

ba miiRo daaxloebiT 4.2 milionma adami-

anma 17 qveyanaSi, saidanac legaluri sta-

tusi 2.9 milionma moipova.56 rac Seexeba 

regularizaciis meqanizmebs, 2000-2006 

w.w. daaxloebiT 100,000 piris regular-

izacia moxda.57

regularizaciis programebs SesaZ-

loa hqondes rogorc dadebiTi, aseve 

uaryofiTi mxareebi. aseTi programebis 

sasargeblo Sedegi aris is, rom xelisu-

fleba moipovebs sxvadasxva saxis infor-

macias migrantebis Sesaxeb: migrantebis 

raodenoba, romelic akmayofilebs ama 

Tu im pirobebs; kavSirebi, romelsac iyne-

ben migrantebi imisTvis, rom moaxerxon 

ukanonod darCena ekonomikur seqtorSi 

da a.S. regularizaciis programebi aris 

ukanono migrantebis qveyanaSi yofnisT-

vis kanonieri statusis miniWebis saSu-

aleba; rodesac araregularul migrant-

Ta ricxvi qveyanaSi kritikul zRvars 

aRwevs, maTi mdgomareobis regular-

izacia SesaZloa qveynis usafrTxoebis 

interesebSic Sediodes, gansakuTrebiT 

maSin, roca saqme exeba maT mier krimi-

nalur qmedebaTa Cadenas da sxva. dasaqme-

bis SemTxvevaSi maT mier danaSaulebis 

Cadenis riski calsaxad mcirdeba. 

Tumca, aseve unda aRiniSnos aseTi 

programebis SesaZlo uaryofiTi mxareebi 

da Sedegebi. msgavsi programebis yvelaze 

didi safrTxe aris is, rom man SesaZloa 

gamoiwvios aralegaluri imigraciis 

gazrda da stimuli daukargos legalur 

migracias. dasaqmebaze orientirebul 

farTomasStabian regularizaciis pro-

gramebs xSirad Tan axlavs masobrivi gay-

albeba da TaRliToba (espaneTi, italia). 

programis mizani ki rCeba miuRweveli.58 

isic unda aRiniSnos, rom dasaqmebaze 

orientirebuli regularizaciisas dam-

saqmeblebi yovelTvis kmayofili ar rCe-

bian. saubaria iseT kompaniebze, romlebic 

orientirebuli arian iaf muSaxelze, 

romlebisTvisac ar iTvaliswineben so-

cialuri usafrTxoebis standartebs. 

muSaxelisTvis legaluri statusis mini-

Webis SemTxvevaSi ki damsaqmebeli iZule-

buli xdeba daicvas minimaluri stan-

dartebi, rac gaTvaliswinebulia SromiT 

bazarze. 

imisTvis, rom dasaqmebaze orientire-

buli regularizacia iyos efeqturi, 

saWiroa igi iyos erTiani politikis 

Semadgeneli nawili, politikisa, romel-

ic ebrZvis zogadad ukanono dasaqmebas 

da ara mxolod aralegalebis ukanono 

muSaobas. 

3. evrokavSiris wevri qveynebis 
praqtika

evrokavSiris qveynebidan safrangeTi 

da germania yvelaze xangrZilivi migraci-

uli istoriis qveynebi arian, isini didi 

xania maspinZloben migrantTa sxvadasxva 

talRebs da maTi politika migraciasTan 

dakavSirebiT mudmivad ixveweba da midis 

liberalizaciisken. am qveynebis praqti-

kis mimoxilva aSkaras xdis, rom migraci-

is winaaRmdeg mkacri politikis gatareba 

ar aris Sedegis momcemi da man SeiZleba 

dadebiTis nacvlad meti uaryofiTi 

Sedegebi moutanos qveyanas.

3.2. imigraciis politika germaniaSi

2006 wlis bolos germaniis mosax-

leoba 82 milions aRwevda, aqedan 6.7 mil-

ioni ar iyo germaniis moqalaqe. yvelaze 

didi raodenobiT iyvnen ojaxis gaer-

Tianebis mizniT Camosuli imigrantebi. 

TavSesafris maZiebelTa raodenoba ki 

droTa ganmavlobaSi sul ufro iklebda. 

Tu 1999 wels maTi raodenoba 95,000 iyo, 

2006 wels 21,000 dafiqsirda. 1990-iani 

wlebis meore naxevridan germaniaSi ara-
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legalurad CamsvlelTa ricxvi sagrZno-

blad gaizarda, radgan germaniis gaer-

Tianebis Semdeg samxreTi sazRvari faq-

tiurad ukontrolo iyo. 90-iani wlebis 

bolos ki aralegalebis raodenobam 

Semcireba daiwyo, risi savaraudo miz-

ezic SesaZloa evrokavSiris gafarToeba 

gaxda.59 

3.2.1. imigraciis pirobebi 

da samarTali

ucxoelebis Sesaxeb 1965 wlis aqti 

awesebda qveyanaSi Semosvlaze nebarTvis 

gacemis pirobebs. mwvane baraTi ki gaic-

emoda qveyanaSi legalurad myof pire-

bze, rac maT aZlevdaT muSaobis uflebas. 

Zveli dokumenti Secvala 1990 wlis aqtma 

ucxoelebis Sesaxeb, romliTac dawesda 

sacxovrebeli nebarTvis ori saxe: mud-

mivi da droebiTi. 2005 wels miRebul iqna 

sacxovrebeli nebarTvis Sesaxeb aqti, 

romelic aseve mxolod ori saxis nebarT-

vis gacemas iTvaliswinebda. dRes ki ase-

Ti nebarTva daaxloebiT 35 saxisaa. 2007 

wels bundestagma miiRo gadawyvetileba 

imigraciis sferoSi evrokavSiris direq-

tivebis gemraniis kanonmdeblobaSi im-

plementaciis Sesaxeb. jamSi 11 direqtiva 

iqna gadmotanili germaniis kanonmde-

blobaSi da mravalma erovnulma normam 

ganicada cvlileba.60 

aRsaniSnavia, rom germaniis mTav-

roba Tavdpirvelad masobrivi regu-

larizaciis sastiki winaaRmdegi iyo, 

radgan Tvlida, rom es aralegaluri mi-

graciis wamqezebeli faqtori gaxdeboda. 

germaniis kanonmdebloba da regular-

izacia icnobs macxovreblis statuss, 

romelic arc aralegaluria da arc ara-

dokumentirebuli, aRniSnul statuss 

Semwynarebloba (“toleration”) ewodeba. 

am statuss aniWeben pirebs, romlebic 

eqvemdebarebian deprotacias da eZlevaT 

germaniaSi darCenis ufleba ramdenime 

dRiT, kviriT an TviT. statusis mflobe-

lebs aqvT SezRuduli daSveba germaniis 

samuSao bazarze da mxolod nawilobrivi 

socialuri daxmareba.61

zogadad, cxovrebis nebarTva germa-

niaSi SeiZleba gaices muSaobis, ojaxis 

gaerTianebis da swavlis-treiningebis 

mizniT. ukanasknel kategoriasTan dakav-

SirebiT aucilebelia garkveuli unare-

bis flobis dadastureba/damtkiceba. 

pirebi, romlebzec gaicema aseTi nebar-

Tva, SeiZleba iyvnen mecnierebi, biznes-

menebi, xelovnebis sferoSi momuSave ada-

mianebi, sportsmenebi, Jurnalistebi da 

a.S. nebarTvebis gacemas eqvemdebarebian 

aseve eTnikurad germanelebi, romlebic 

cxovroben sazRvargareT, meore msof-

lio omis dros gadaadgilebuli pirebi, 

pirebi, romlebic bavSvobaSi cxovrobd-

nen germaniaSi da aqvT ukan dabrunebis 

ufleba. nebarTvis gacema SesaZlebelia 

aseve ara-eqspertul profesiebze: se-

zonuri muSaxeli, Sinamosamsaxureebi da 

sxv a.62 

sakanonmdeblo cvlilebebis da nor-

maTa daxvewis paralelurad germaniaSi 

mimdinareobda specialuri programebi, 

rom daregulirebuliyo im pirTa mdgo-

mareoba, romlebic aralegalurad imyo-

febodnen germaniaSi imis gamo, rom ver 

daakmayofiles kanonmdeblobiT gaTval-

iswinebuli pirobebi da iZulebuli gaxd-

nen aralegalurad gadaekveTaT sazRvari 

an vizisTvi vadis gasvlis Semdeg arale-

galurad darCeniliyvnen qveyanaSi. 

3.2.1.1. savizo politika

germania gascems tranzitul vizebs 

qveynis gadakveTisTvis, Sengenis vizebs 

3 Tvemde qveyanaSi darCenisTvis, da na-

cionalur vizebs meti periodiT darCe-

nisTvis.63 nacionaluri viza aris winapi-

roba imigrantis statusis miniWebisTvis. 

Sesabamisad, nacionaluri vizis gace-

misTvis aucilebelia im pirobebis dakmay-

ofileba, rac gansazRvrulia calkeuli 

sacxovrebeli nebarTvis gacemisTvis.64 

zogadad, savizo ganacxadi wardgenil 

unda iqnas germaniis saelCoebSi an sakon-

suloebSi sazRvargareT. rogorc wesi, sam 

Tveze metxniani vizisTvis aucilebelia 

winaswari nebarTva ucxoelebis polici-

isgan (e.w. “foreigners police”), romelic aris 

pasuxismgebeli im federalur terito-

riaze, sadac Setanilia sacxovrebeli 

nebarTvis gacemis Txovna. aseTi nebar-
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Tva aucilebelia agreTve ucxoelis mier 

muSaobis dawyebis survilis SemTxvevaSi. 

aseT SemTxvevaSi damsaqmeblis Tanxmoba 

wardgenili unda iyos vizis gacemamde.65 

zogadi kriteriumebi, rasac unda ak-

mayofilebdes vizis mimRebi aplikanti 

aris: unda miuTiTos gamgzavrebis miz-

ani, flobdes moqmed passports,66 misi 

darCena uzrunvelyofili unda iyos fi-

nansurad da unda hqondes janmrTelobis 

Sesabamisi dazRveva germaniaSi dasarCe-

nad.67 

aeroportis tranzituli vizisa da 

Sengenis vizisTvis gadasaxadi 60 evroa, 

nacionaluri vizisTvis 30 evro, xolo 

Sereuli vizisTvis 60 evro.68 vizis gace-

maze uaris gasaCivreba SesaZlebelia ber-

linis administraciul sasamarTloSi, 

Tumca procedurebi metad xangrZlivia, 

oridan sam wlamde.69 

evrokavSiris regulaciis70 meore dan-

arTSi CamoTvlili qveynebis garda, germa-

niaSi SesvlisTvis viza aseve ar sWirdebaT 

avtraliis, israelis, iaponiis, kanadis, 

samx. koreis, axali zelandiis da amerikis 

SeerTebuli Statebis moqalaqeebs. ufro 

metic, aRniSnuli qveynebis moqalaqeebs 

aseve ar sWirdebaT winaswar gancxadebis 

gakeTeba germaniaSi sam Tveze meti vadiT 

darCenis SemTxvevaSic ki, miuxedavad 

darCenis miznisa.71 

3.2.1.2. sacxovrebeli nebarTva

germaniaSi Sesvlisas germanuli enis 

conda savaldebulo ar aris, Tumca gare-

moeba SeiZleba Seicvalos. dReisdReo-

biT, imigrantis mimarT arsebobs molo-

dini, rom is ecdeba inglisuris enis 

Seswavlas qveyanaSi Sesvlis Semdeg, risT-

visac SeTavazebulia Sesabamisi kursebi. 

imigrantebisTvis, romlebsac arasak-

marisi enobrivi uanrebi aqvT, SesaZloa 

savaldebulo iyos aseT kursebze das-

wreba.72 amJamad imisTvis, rom gaices mud-

mivi sacxovrebeli nebarTva, aucilebe-

lia pirma daadasturos germanuli enis 

sabaziso codnis done. Tumca, ar aris 

savaldebulo, pirma icodes maspinZeli 

qveynis istoria.73 sacxovrebeli nebarT-

vis gacemis administraciuli procedura 

daaxloebiT ori-sami Tve grZeldeba. cx-

ovrebis nebarTvaze uari unda Seicavdes 

gasaCivrebis samarTlebriv saSualebebs 

da vadas, ra periodSic SeiZleba gadaw-

yvetilebis gasaCivreba.74 

umetes SemTxvevaSi pirvelad sacx-

ovreblis nebarTvaze moTxovna Setanil 

unda iqnas warmoSobis qveyanaSi. rodesac 

viza ar aris saWiro, ar xdeba nebarTvis 

ganaxleba, maSin dasaSvebia ganacxadis 

gakeTeba germaniaSi. sacxovrebel ne-

barTvas gascems ucxoelebis policia.75 

rogorc wesi sacxovrebeli nebarTvis 

gacema damokidebulia ramdenime gare-

moebaze: piri saarsebo saSualebiT uz-

runvelyofilia, gaZevebisTvis safuZ-

veli ar arsebobs, misi germaniaSi cxovre-

ba safrTxes ar uqmnis qveynis interesebs, 

sapasporto valdebuleba daculia, da 

saWiro viza gacemulia.76 

3.2.1.3. pirobebi ojaxis gaerTianebis 

mizniT Casvlis SemTxvevaSi

germaniis moqalaqeTa ojaxis wevre-

bze sacxovrebeli nebarTvis gacema 

garkveul SezRudvebTan aris dakavSire-

buli. Tu romelime iseTi qveynis mo-

qalaqe, romlis moqalaqeebic SemCneuli 

arian sabuTebis gayalbebaSi germaniaSi 

Seva turistuli viziT da Semdeg Seavsebs 

ganacxads cxovrebis nebarTvis gace-

masTan dakavSirebiT, misi ganacxadi ar 

ganixileba. is valdebuli iqneba, rom dab-

rundes ukan Tavis warmoSobis qveyanaSi 

da iq Seitanos ganacxadi nebarTvis gacemi 

Taobaze. evrokavSiris sxva qveynebis mo-

qalqeebis ojaxis wevrebTan mimarTebaSi 

msgavsi moTxovna ar aris dadgenili. maT 

SeuZliaT cxovrebis nebarTvis Sesaxeb 

ganacxadi germaniaSive waradginon.77 

rac Seexeba mesame qveynis moqalqis 

ojaxis wevrebs, maT aqvT ojaxis gaer-

Tianebis ufleba, Tu germaniaSi mcxovreb 

pirs gaaCnia germaniaSi mudmivi cxovrebis 

nebarTva minimum ori wlis vadiT an sacx-

ovrebeli nebarTva, romelic ukve arse-

bobda qorwinebamde da mosalodnelia, 

rom gagrZeldeba kidev erT welze meti 

vadiT. ojaxis gaerTianeba im SemTxvevaSi 

damtkicdeba, Tu orive meuRle Sesabamisi 
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asakisaa.78 garda amisa, Camosuli ojaxis 

wevri valdebulia, icodes germanuli ena 

damwyebis doneze mainc. Tumca, is pirebi, 

romlebic ar eqvemdebarebian germaniaSi 

CasvlisTvis savizo reJims, Tavisufali 

arian aRniSnuli valdebulebisgan. ger-

maniaSi 5 wliani cxovrebis Semdeg ojaxis 

wevrsac SeuZlia mudmivi cxovrebis ne-

barTvis miReba Tu mas aqvs garantirebu-

li Semosavali. sacxovrebeli nebarTvis 

gacemidan 2 wlis gasvlamde mas ar aqvs 

muSaobis dawyebis ufleba gamonaklisi 

SemTxvevebis garda.79 16 wlamde bavSve-

bis imigracia germaniaSi dasaSvebia Tu 

maTi mSoblebi cxovroben germaniaSi 

da aqvT daculi Semosavali.80 18 wels 

zeviT Svilebis mimarT dadgenilia moTx-

ovna germanuli enis kargad codnisa.81 

rogorc wesi, 18 wels zeviT ojaxis wevrs 

SeuZlia SeuerTdes Tavis ojaxs ger-

maniaSi mxolod ukiduresi gaWirvebis 

SemTxvevaSi.82 bavSvebs, romlebic Caviden 

germaniaSi ojaxis gaerTianebis mizniT, 

ufleba aqvT miiRon ganaTleba skolebsa 

da umaRles saswavlo dawesebulebebSi. 

16 wlis asakSi abvSvebi iReben mudmivi 

cxovrebis nebarTvas, Tu manmade 5 weli 

mainc icxovres germaniaSi.83 

1996 wels daregulirda ucxoelTa 

ojaxebis mdgomareoba, romlebic germa-

niaSi ukiduresi gaWirvebis gamo iyvnen 

Casulebi da ukve moaxdines integracia 

germaniis ekonomikur, socialur sfer-

oebSi. jamSi 7, 856 adamianis mdgomareoba 

gaxda legaluri aRniSnuli programis 

safuZvelze. 

3.2.1.4. pirobebi muSaobis mizniT 

Casvlis SemTxvevaSi

ucxoelma SeiZleba miiRos sacxovre-

beli nebarTva TviTdasaqmebis mizniT 

Tuki arsebobs upiratesi ekonomikuri 

an specialuri regionaluri saWiroeba, 

an mosalodnelia pozitiuri ekonomi-

kuri Sedegi aseTi dasaqmebisgan. kanonis 

mixedviT, minimum 500 000 evro unda iyos 

Cadebuli saqmeSi da unda Seiqmnas mini-

mum 5 samuSao adgili.84 aseT SemTxvevebSi 

sacxovrebeli nebarTva maqsimum sami wlis 

vadiT gaicema, gamonaklis SemTxvevebSi 

SesaZlebelia dafuZnebis nebarTvis ga-

cemac.85 

ucxoeli muSaxelisTvis nebarTvis 

gacema germaniaSi CasvlisTvis damokide-

bulia germaniis ekonomikis moTxovnile-

baze, romelic ganisazRvreba samuSao 

bazarze arsebuli mdgomareobiT, da um-

uSevrobasTan brZolis saWiroebaze.86 ne-

barTva, romelic iZleva muSaobis ufle-

bas, SesaZloa gaices mxolod federaluri 

dasaqmebis sagentos TanxmobiT.87 saagen-

to miiRebs dadebiT gadawyvetilebas im 

SemTxvevaSi, Tu imigrantis dasaqmeba ar 

daazianebs germaniis samuSao bazars, da 

ar arian dasaqmebis msurveli germaniis 

an mesame qveynis moqalqeebi, romlebsac 

aqvT muSaobis nebarTva. viza, romelic 

gaicema muSaobis an droebiTi cxovrebis 

mizniT, rogorc wesi SezRudulia aRniS-

nuli mizniT da misi ganaxleba sxva mizniT 

ar xdeba.88 cxovrebis nebarTva SeiZleba 

gagrZeldes xelaxali gadamowmebis ga-

reSe muSaobis erTi wlis Semdeg igive 

damsaqmebelTan.89 2007 wlidan germaniaSi 

pirs SeuZlia dasaqmdes im SemTxvevaSic 

Tu misi sacxovrebeli nebarTva sxva miz-

niT aris gacemuli.90 

sezonuri muSebis dasaqmeba, rogorc 

wesi, agrarul seqtorSi xdeba. sezonuri 

muSebi kviraSi minimum 30 saaTi unda iyvnen 

dasaqmebuli, dReSi minimum 6 saaTiT, ma-

gram araumetes oTxi Tvisa yovel kalen-

darul weliwadSi.91

3.2.1.5. pirobebi swavla da treininge-

bis mizniT Casvlis SemTxvevaSi

sacxovrebeli nebarTvis xangrZlivo-

ba universitetSi swavlis mosamzadebeli 

periodisTvis ar unda aRematebodes 2 

wels. misi gagrZeleba SesaZlebeli iqne-

ba, Tu pirma ver miaRwia saWiro Sedegs am 

periodSi da misi miRweva SesaZlebelia 

gonivrul vadaSi. saWiro moTxovnebia: 

uzrunvelyofili Semosavali da jan-

mrTelobis dazRveva. aseTi nebarTva 

ganacxadis wardgenidan ori Tvis vadaSi 

gaicema.92

universitetSi Cabarebis mizniT sa-

cxovrebeli nebarTva ar gaicema 9 Tveze 

meti vadiT. swavlis ganmavlobaSi muSao-
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ba dasaSvebia 90 dRe an 180 naxevarganakve-

Tiani dRe, aseve praqtikis mizniT stu-

dentis meoradi saqmianoba universitet-

Si.93 warmatebuli saboloo xarisxis mop-

ovebis SemTxvevaSi SesaZlebelia sacx-

ovrebeli nebarTvis ganaxleba erTi wlis 

vadiT samsaxuris moZiebis mizniT. samsax-

uri unda iyos iseTi, rogoric dasaSvebia 

imigrantisTvis. 

1991 wlis regularizaciis progra-

mam moicva TavSesafris maZieblebi, rom-

lebsac uari eTqvaT TavSesafarze. aseve 

iyo araerTi regularizaciis programa, 

romelic konkretuli erovnebis xalxs 

exeboda. magaliTad, 1994 wlis programiT 

daregulird iezidi Turqebis mdgomare-

oba, aseve iyo programa pakistanelebi-

sTvis da a.S. 1999 wlis programa exeboda 

pirebs, romlebsac uari hqondaT miRebu-

li TavSesafarze da iyvnen yofili iugo-

slaviis qveynebidan, jamSi moicva 18,258 

aplikanti. aseTive saxis programa ganx-

orcielda 2000 wels bosnia-hercogovin-

idan da kosovodan wamosuli TavSesafris 

maZieblebisTvis, romlebsac uari hqon-

daT TavSesafarze miRebuli.94 

2001 wels germaniis Sinagan saqmeTa 

ministrma ganacxada, rom germania imi-

graciis qveyanaa.95 2006 wels damtkicda 

programa, romelic exeboda Sewynarebuli 

pirebis samarTlebrivi mdgomareobis da-

regulirebas Tu isini didi xnis ganmav-

lobaSi cxovrobdnen germaniaSi da ukve 

integrirebuli iyvnen sazogadoebaSi. 

aRniSnul programas daaxloebiT 72,000 

adamiani gamoexmaura, aqedan daaxloe-

biT 20,000 dakmayofilda sacxovrebeli 

nebarTviT, xolo 30,000 adamianma miiRo 

damatebiT Sewynarebulis statusi.96 

3.2.1.6. germaniis samarTlis 

Sesabamisoba evropis samarTalTan

ramdenime norma germaniis kanonm-

deblobaSi ewinaaRmdegeba evrokavSiris 

samarTals. evrokavSiris samarTlis 

Tanaxmad, aucilebeli ar aris kavSiris 

moqalaqis ojaxis wevrma icodes german-

uli ena imisTvis, rom miiRos sacxovre-

beli nebarTva.97 germaniaSi germaniis 

moqalaqeTa ojaxis wevrebisTvis aseTi 

moTxovnis daweseba ki ewinaaRmdegeba 

evrokavSiris standartebs, ayenebs ger-

maniis moqalaqeebs araTanabar mdgomare-

obaSi kavSiris sxva qveynebis moqalqeebT-

an SedarebiT. germaniis kanonmdeblobiT 

ojaxis wevrma SesaZloa miiRos muSaobis 

nebarTva ori wlis Semdeg sacxovrebeli 

nebarTvis gacemidan. kavSiris samarTlis 

Tanaxmad ki es vada erTi welia.98 

saerTo jamSi, germaniis kanonmde-

bloba sakmaod liberaluria imigrant-

ebTan mimarTebaSi, rac SesaZloa aris ki-

dec erT-erTi mizezi, ris gamoc germania 

imigrantTa raodenobiT erT-erT wamy-

van qveynad iTvleba. Tumca, isic faqtia, 

rom germania arc aralegalurad myofi 

migrantebis naklebobas ganicdis, ris 

gamoc qveyanas uxdeboda sakanonmdeblo 

normebis mudmivi liberalizacia da sx-

vadasxva regulrarizaciis programebis 

gamoyenebac. saboloo jamSi, am yvela-

ferma Sedegi gamoiRo da aralegal mi-

grantTa raodenoba Semcirda. miuxedavad 

amisa, qveyanaSi e.w. “usabuTo” migrantebi 

yovelTvis iarsebeben, ris gamoc aucile-

belia kanonmdeblobaSi Setana regular-

izaciis meqanizmebisa, romelTa saSu-

alebiT avtomaturad moxdeba im pirTa 

mdgomareobis daregulireba, romlebic 

Sesabamis pirobebs daakmayofileben.

3.3. imigraciis politika 

safrangeTSi

uaxlesi monacemebiT safrangeTSi 

6,471,000 imigranti cxovrobs. am maCven-

ebliT msoflioSi safrangeTs me-5 adgi-

li ukavia msoflios 195 qveyanas Soris.99 

meoce saukunis Sua xanebSi safrangeTSi 

migraciis nakadi modioda samxreT evrop-

idan, maRrebidan. migraciis axali tal-

Rebi ki ZiriTadad afrikidan aris, poli-

tikurad arastabiluri qveynebidan.

safrangeTSi Tavdapirvelad ucx-

oelebis Sesaxeb miRebul iqna brZaneb-

uleba 1945 wlis 2 noembers, romlis mi-

zani iyo regulireba im imigraciuli 

nakadisa, romelic meore msoflio omis 

Semdeg sasurvelad iTvleboda. 1970-iani, 

1980-iani wlebidan ki imigraciuli poli-

tikis gamkacreba daiwyo.100 
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safrangeTSi sakanonmdeblo cvlile-

bebTan yovelTvis mWidro kavSirSi iyo 

koleqtiuri regularizaciis saSualebe-

bi. regularizaciis programebs, rogorc 

wesi, axorcielebs Sinagan saqmeTa samin-

sitro Sromisa da socialur sakiTxTa 

saministrosTan TanamSromlobiT. maTi 

ganxorcielebis ki procesSi CarTulia 

aseve arasamTavrobo organizaciebi, 

romlebic awarmoeben procesis monitor-

ings.101

3.3.1. imigraciis pirobebi 

da samarTali 

2004 wels safrangeTSi miiRes kod-

eqsi qveyanaSi SemosvlasTan, cxovre-

basTan da TavSesafarTan dakavSirebiT. 

amas mohyva 2006 wlis kanoni imigraciasa 

da integraciaze, romlis mizani iyo saz-

Rvrebis xelaxla gaxsna iseTi anazRaure-

badi dasaqmebisTvis, romelic dadebiTad 

imoqmedebda safrangeTis ekonomikaze. 

2007 wels miRebul iqna kanoni arale-

galuri imigraciis winaaRmdeg brZolis 

Sesaxeb, romelmac gaamartiva safrangeT-

Si Sesvlis da cxovrebis pirobebi da waax-

alisa safrangeTSi profesionaluri miz-

niT legaluri imigracia.102

3.3.1.1. savizo politika

safrangeTis samarTlebrivi sistema 

misi sirTulis miuxedavad ori saxis dar-

Cenis nebarTvas iTvaliswinebs: droebiTi 

darCenis nebarTva, romelic erT wliania 

da sacxovrebeli nebarTva, romelic 10 

wliania da SesaZlebelia misi ganaxlebac. 

vizis gacemis kompetencia miniWebuli 

aqvs konsuls, romelic Tavis uflebam-

osilebas axorcielebs sagareo saqmeTa 

saministros instruqciebis mixedviT. 

ZiriTadi saxis vizebia mokle vadiani 

da grZelvadiani. moklevadiani vizebi 

ZiriTadad warmoadgens Sengenis vi-

zebs. grZelvadiani viza, romelsac aseve 

dasaxlebis vizasac uwodeben, gaicema 

ucxoelze, romelsac safrangeTSi surs 

dasaxleba sam Tveze meti xniT. 103

grZelvadiani viza SeiZleba iyos 

stumris, studenturi, profesiuli da 

ojaxuri miznebiT. sakonsulo warmomad-

genloba valdebulia, rom gadaamowmos 

piris safrangeTSi gamgzavrebis mizani 

da misi vinaoba. vizis gacemaze uari jer 

saCivrdeba saapelacio komisiaSi, xolo 

Semdeg saxelmwifo sabWoSi.104

sacxovrebel nebarTvas safrangeTSi 

gascems prefeqti sxvadasxva adminis-

traciul organoebTan TanamSromlobiT. 

18 wels zeviT yvela piri, romelsac surs, 

rom darCes safrangeTSi, unda flob-

des iq darCenis nebarTvas. nebarTvis 

mosapoveblad ganacxadi unda gakeTdes 

safrangeTSi Casvlidan ori Tvis ganmav-

lobaSi. yvela SemTxvevaSi pirma unda war-

moadginos informacia misi samoqalaqo 

statusis, aseve mudmivi sacxovreblis 

Sesaxeb, pirovnebis damadasturebeli 

fotoebi da pasporti. aucilebelia, ga-

formdes miRebisa da integraciis Sesaxeb 

kontraqti im Camosul ucxoelTan, 

romelsac surs mudmivi cxovrebis nebar-

Tvis miReba. am kontraqtis Sesabamisad, 

ucxoeli gaivlis samoqalaqo trein-

ingebs, saWiroebis SemTxvevaSi aseve 

enis kursebs.105 sacxovrebeli nebarTvis 

gacemaze uaris gasaCvireba SesaZlebelia 

TviTon prefeqtTan an mis zemdgomTan – 

Sinagan saqmeTa ministrTan.

3.3.1.2. pirobebi muSaobis minziT 

Casvlis SemTxvevaSi

safrangeTSi TviTdasaqmebisTvis sa-

fuZveli aris ucxoelis movaWris said-

entifikacio baraTi da droebiT yofnis 

nebarTva Sesabamisi saqmianobis ganxor-

cielebis mizniT. baraTisa da nebarTvis 

gacemis pirobebi Semdegia: piri unda iyos 

18 wlis an metis, ar unda hqondes krimi-

naluri warsuli, ar unda axorcieleb-

des saqmianobas, romelic ewinaRmdegeba 

movaWreTa Tanasworobas, da ar unda 

iyos gamocxadebuli gakotrebulad.106 

calkeuli profesiisTvis ki damatebiT 

moTxovnebis dakmayofilebaa saWiro. 

sacxovrebeli nebarTva da ojaxuri 

da piradi cxovrebis mizniT gacemuli 

nebarTva iTvaliswinebs muSaobis ufle-

basac da damatebiT ganacxadis gakeTeba 

saWiro aRar aris. rac Seexeba muSaobis 
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mizniT vizis gacemas, Tavdapirvelad pir-

ma unda ipovos damsaqmebeli. amis Semdeg 

erovnuli dasaqmebis saagento aqveynebs 

vakansias im mizniT, rom gaarkvios xom ar 

aris Sesabamisi kandidati adgilobriv ba-

zarzec. amis Semdeg prefeqti gascems sam-

uSao nebarTvas Sesabamisi kriteriumebis 

dakmayofilebis SemTxvevaSi. ucxoels, 

romelsac mniSvnelovani wvlili Seaqvs 

safrangeTis da Tavis warmoSobis qveynis 

ekonomikur, kulturul ganviTarebaSi 

Tavisi profesionalizmiT, SesaZloa 

mieniWos kompetenciisa da talantis ba-

raTi, romelic nebismieri profesiuli 

saqmianobis uflebas iZleva, samwliania 

da SesaZlebelia ganaxleba.107

“sezonuri muSa” – am saxelwodebis 

nebarTva gaicema Sesabamisi kategoriis 

pirze. aRniSnuli dokumenti sezonur mu-

Sas uflebas aZlevs, rom dasaqmdes qveya-

naSi araumetes 6 Tvisa weliwadSi. gaicema 

maqsimum sami wliT da aris ganaxleba-

di.108

1990-ian wlebamde safrangeTi mkacr 

politikas atarebda ojaxis gaerTiane-

bis mizniT Semosul gancxadebebze da met 

liberalizms muSaobis mizniT Camosul 

pirebis mimarT iCenda. 1981-1982 wlebSi 

safrangeTSi ganxorcielebuli regu-

larizaciis programis Sedegad 130,000 

aralegalurad mcxovrebi piris mdgo-

mareoba gaxda legaluri. maTi umravle-

soba safrangeTSi muSaobis mizniT iyo 

Casuli. am programis Semdeg aSkara gaxda, 

rom safrangeTSi aralegalurad mcx-

ovrebi migrantebis umetesoba qveyanaSi 

turistuli viziT Sevida da vizisTvis 

vadis gasvlis Semdeg ukan aRar wavida.109 

3.3.1.3. pirobebi ojaxis gaerTianebis 

mizniT Casvlis SemTxvevaSi

ojaxis gaerTianeba safrangeTis sama-

rTliT ganimarteba, rogorc safrangeT-

Si mcxovrebi ucxoelis ufleba, rom mas 

SeuerTdnen sakuTari ojaxis wevrebi.110 

imisTvis, rom pirma isargeblos ojaxis 

gaerTianebis uflebiT, igi unda flob-

des darCenis minimum erTwlian nebarT-

vas, ganacxadis wardgenamde minimum 18 

Tve unda hqondes safrangeTSi nacxovre-

bi regularulad, unda flobdes iseT 

sacxovrebels, romelic iTvleba nor-

malurad misi ojaxisTvis im qveyanaSi, sa-

dac isini cxovroben. aseve unda hqondes 

stabiluri Semosavali da pativs scemdes 

safrangeTis ZiriTad principebs, maT 

Soris, genderul Tanasworobas da a.S. 

ojaxis gaerTianeba exeba piris meuRles 

(Tu is 18 wlis an metis aris) da arasrul-

wlovan Svilebs.111

ojaxis wevrebze gaicema droebiTi 

sacxovrebeli nebarTva ojaxuri da pi-

radi cxovrebis mizniT, romlis safuZ-

velzec SesaZlebelia nebismieri saxis 

profesiuli saqmianoba.112

1997 wels safrangeTis mTavrobis 

regularizaciis programis farglebSi 

75,600 ucxoelma miiRo sacxovrebeli ne-

barTva.113 90-iani wlebidan ganxorciele-

bul regularizaciis programebSi ukve 

qalebic didi raodenobiT moxvdnen, rad-

gan am periodidan samuSaos maZiebelTa 

mimarT politika gamkacrda da ojaxis 

gaerTianebis mizniT migracias mieniWa 

upiratesoba. 1997-1998 wlis regular-

izaciis programiT daregulirda sa-

frangeTSi legalurad mcxovreb pirTa 

ojaxis wevrebis mdgomareoba. msgavsi 

programa ganxorcielda 2005-2006 wleb-

Sic, romlis farglebSi 30,000 pirma mi-

iRo cxovrebis nebarTva safrangeTSi. 114 

3.3.1.4. pirobebi swavlisa da treinin-

gis mizniT Casvlis SemTxvevaSi

studentisTvis safrangeTSi swavlis 

mizniT Sesvlis survilis SemTxvevaSi 

gaicema nebarTva saxelwodebiT “studen-

ti”. nebarTvis gacemis pirobebia: grZel-

vadiani vizis floba, saganmanaTleblo 

institutSi registracia da sacxovre-

blad sakmarisi Semosavlis qona. stude-

tis statusis mflobel pris aqvs dasaqme-

bis uflebac sruli samuSao drois maqsi-

mum 60%-is periodiT.115 swavlis warmate-

biT damTavrebis SemTxvevaSi students 

SesaZloa mieces safrangeTSi samuSaod 

darCenis uflebac. 

1990-iani wlebidan safrangeTis imi-

graciul politikaSi mniSvnelovani ad-

gili daikaves TavSesafris maZiebelma 
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pirebma. isini ZiriTadad evropuli qvey-

nebidan modiodnen: TurqeTi, serbeTi, 

montenegro, kosovo, ruseTi/CeCneTi, 

aseve afrikidan da aziidanac. am period-

Si safrangeTi mkacr politikas atarebda 

TavSesafris maZieblebis miamrT da uam-

rav maTgan eTqva uari qveyanaSi Sesvlaze. 

aman gamoiwvia aralegalurad Sesul 

TavSesafris maZiebelTa ricxvis gaz-

rda, romlis SemcirebisTvis saWiro gax-

da regularizaciis programa 1991 wels, 

romlis saSualebiT daaxloebiT 45,000 

piris mdgomareoba gaxda legaluri.116 

1998 wels ganxorcielda e.w. “dab-

runebaSi daxmarebis” programa, romelic 

mniSvnelovan Tanxas sTavazobda arale-

galur imigrantebs warmoSobis qveyneb-

Si dabrunebaSi (4,500 franki, dmatebiT 

900 franki TiTo bavSvze) da amasTanave 

exmareboda maT sakuTar samSobloSi 

Semdgom integraciaSi. 2006 wels pr-

ezident sarkozis iniciativiT ganxor-

cielebuli programis saSualebiT 6,924 

adamianis mdgomareoba daregulirda. 

aRniSnuli ricxvi programis warumate-

blobaze miuTiTebs, kerZod es aplikant-

Ta 20%-s warmoadgenda. warumateblobis 

mizezi iyo aplikantebisTvis wayenebuli 

zedmetad bevri moTxovna.117

programebis implementaciasac hqon-

da Tavis problemebi, rac imaSi mdgo-

mareobda, rom xSirad sxvadasxva admin-

istraciuli organi sxvadasxva pirobebs 

gansazRvravda programaSi mosaxvedrad 

imis gamo, rom saministros mier naTlad 

ar iyo aseTi pirobebi gansazRvruli. 

Tavdapirvelad iyo adamianuri resurseb-

is problema, grZeli rigebi da a.S. Tumca, 

mTavrobam droTa ganmavlobaSi daxvewa 

programebi da aRniSnul problemebsac 

bolo moeRo.118

3.3.1.5. franguli samarTlis 

Sesabamisoba evropis samarTalTan:

franguli samarTali ufro lib-

eraluria ojaxis gaerTianebis sakiTx-

ebSi, vidre amas moiTxovs evrokavSiris 

2003 wlis direqtiva119, Tumca arRvevs 

2004 wlis direqtivas120 im kuTxiT, rom 

ojaxis gaerTianebis mizniT Camosvlis 

uflebis mqone pirebad ar asaxelebs reg-

istrirebul kavSirSi myof pirs. aseve, 

safrangeTis moqalqis meuRlis survi-

li, rom miiRos sacxovrebeli nebarTva 

safrangeTSi, iwvevs mis valdebulebas, 

rom dabrundes warmoSobis qveyanaSi da 

iq gaakeTos ganacxadi, rac arRvevs kav-

Siris samarTals.121

rogorc safrangeTis magalitidan 

aSkarad Cans, qveyanaSi mkacri imigraciu-

li kanonmdeblobis gamo, Zlian imatebda 

aralegalur migantTa raodenoba, rac 

xeliduflebas aiZulebda, rom periodu-

lad ganexorcielebina regularizaciis 

programebi da amavdroulad gaemartive-

bina kanonmdeblobac. 

daskvna

“dRes, ocdaaTwliani gamocdilebis 

Semdeg, Cven ukve viciT, rom imigracia 

evropaSi mudmivi zrdis obieqti ar aris. 

is ufro aminds gavs: SeiZleba wvimdes, 

Tovdes an mze anaTebdes, magram ara yve-

la erTdroulad. mudmivi cvlilebebia 

zeviT da qveviT, magram ar aris mudmivi 

zrda”, – ganacxada jonas vidgrenma ev-

rokavSiris parlamentis sxdomaze stok-

holmSi, 2001 wels.122 

marTlac, rogorc es winamdebare 

naSromidan gmaoCnda, migraciis nakadebi 

yovelTvis erTnairi ar aris, maTi zrda 

da Semcireba damokidebulia msoflioSi 

mimdinare politikur Tu ekonomokur 

cvlilebebze, romelTa Seswavla da 

gaanalizeba aucilebelia imisTvis, rom 

moxdes uzarmazari migraciuli proce-

sis daregulireba. 

dokumentSi me ganvixile migraciis 

marTvis politika rogorc evrokavSiris, 

aseve misi calkeuli wevri qveynebis 

doneze. visaubre migraciis gamomwvev 

mizezebze, aralegalur migraciasTan 

brZolis saSualebebze da ase Semdeg.

ekonomikuri mizeziT gamowveuli mi-

graciis marTva SesaZlebelia da SesaZloa 

sasargebloc iyos rogorc gamgzavni, 

aseve mimRebi saxelmwifoTvis Tu is sa-

Tanadod daregulirdeba. ufro rTulia 

politikurad arastabiluri situaciis 
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mizeziT gamowveuli migraciis marTva 

ise, rom aman dadebiTi Sedegi mouta-

nos saxelmwifoebs. aseT SemTxvevaSi 

gamosavali aris ara zedapirulad mi-

graciis talRebis Semcirebaze zrunva, 

aramed migraciis gamomwvev mizezebSi 

CaRrmaveba da maTze muSaoba, rac sabo-

loo jamSi Seamcirebs migraciis raode-

nobasac. 

aucilebelia aqtiuri molaparake-

bebis warmoeba saxelmwifoebs da saer-

TaSoriso organizaciebs Soris im miz-

niT, rom SemuSavdes yovlismomcveli 

meqanizmebi migraciis samarTavad. 

migraciuli politikis gamkacre-

ba da sazRvrebis Caketva ar SeiZleba 

iyos gamosavali saxelmwifoebisTvis, 

aseTi midgomiT migracia ar Secirdeba. 

Semcirdeba mxolod legalur migrant-

Ta ricxvi, samagierod ki mniSvnelovnad 

moimatebs aralegaluri migrantebis 

raodenoba. safrangeTisa da germaniis 

praqtikis ganxilvisas aSkara gaxda, rom 

qveynebs mkacri saimigracio politika 

warmatebebs ar moutans saxelmwifoebs 

da piriqiT, es maT damatebiT problemebs 

Seuqmnis. amitomac sasurvelia, kanonm-

deblobebSi regulirebis meqanizmebis 

Setana, romlis saSualebiTac moxdeba 

aralegalurad qveyanaSi myof pirTa 

mdgomareobis avtomaturi daregulire-

ba garkveuli pirobebis dakmayofilebis 

SemTxvevaSi. aseve aucilebelia liber-

aluri politikis gatareba imigrantebis 

mimarT da legaluri migraciis waxalise-

ba, rom ar moxdes aralegalTa ricxvis 

mkveTri zrda saxelmwifoSi.

marTuli migracia ki sabolood 

sikeTes moutons rogorc warmoSobis, 

aseve maspinZel qveyanas. orive maTgan-

is ekonomikas SeuZlia naxos sargebeli 

aRniSnuli fenomenidan. mimRebi qveynis 

SemTxvevaSi es SeiZleba iyos samuSao ba-

zris Sevseba da eris gaaxalgazrdaveba, 

xolo gamgzavn qveyanaSi fuladi gzav-

nilebi, romlebic ganviTarebadi qveyneb-

is ekonomikaSi metad mniSvnelovan rols 

asruleben.
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INTRODUCTION

In recent years migration has become 
a leading global phenomenon in the world. 
Migration issue occupies the leading place 
in the recommendations of the reports of the 
Global Commission on Social Trends and 
Globalization.1 Besides regular migrants and 
their families, there are season migrants, ille-
gal migrants and asylum seekers. On the one 
hand, migration might be considered positive, 
since a migrant often represents a worker who 
adds values to a labor market and also, new 
people bring new ideas and possibilities to the 
country where they go. However, uncontrolled 
migration can cause many negative conse-
quences to the sending as well as to the re-
ceiving country.2 

On the background that the European 
countries have a long experience and history 
of immigration, it is interesting how the Europe 
has managed to control this process in a way 
not to hamper the European wellbeing but on 
the contrary to bring positive results for the re-
gion. 

Migration management and the related is-
sues are discussed in the present article. It is 
divided into three parts. The fi rst chapter refers 
to the short overview of the migration history 
in Europe and the reasons causing migration. 
It defi nes migration and speaks about the im-
portance of immigration for Europe. The next 
chapter refers to migration management in 
the European Union and analyses the Union 
treaties related to migration, discusses the 
programs related to migration management, 
neighbor policy and etc. Also, attention is de-
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voted to the circle migration as a means to fi ght 
against uncontrolled migration and the policy of 
Europe towards migrant workers who play an 
important role in the migrant society. The third 
chapter refers the national law and practice of 
the EU member states related to migration. It 
discusses the law and practice of France and 
Germany as the countries with rich immigration 
experience. And fi nally comes the conclusion 
which sums up the main issues addressed in 
the article. 

1. HISTORY OF MIGRATION IN EUROPE AND 
THE REASONS CAUSING IT

International migration is a massive move-
ment of population among the states which dra-
matically changes the whole picture of settle-
ment and demographic, social and racial-ethnic 
structure of the population of certain countries. 
International migration is one of the signifi cant 
factors of contemporary international relations. 
The reasons causing migration might be politi-
cal (inter alia, ethnic cleansing and genocide) 
as well as economic (improvement of material 
conditions), religious, social-cultural, natural-
ecological, etc. According to time dimension, we 
should distinguish permanent and temporary 
migration. In the globalization era when com-
plex interconnections and trans-nationalization 
are an overall phenomenon, international mi-
gration has become a massive trend. The right 
to migration and free movement is a western 
liberal-democratic value and an important ele-
ment of human rights. Therefore, a democratic 
country has no right to prohibit its nationals to 
go into emigration. On the other hand, uncon-
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trolled, illegal migration from the third countries 
has become a pressing problem for Western 
Europe, what has caused many obstacles and 
made these countries to heavily restrict immi-
gration.3

Europe receives about 2 million migrants 
annually. According to the UN, the intensity 
of migration will be raised by 40% in the next 
40 years.4 Based on the 2005 situation, from 
200 million migrants in the world, 70,6 million 
lived in Europe.5 If we compare the migrants 
fl ow with the population numbers, the fi gures 
in Europe is way above the fi gures of other 
countries.6 In Europe France and Germany 
represent the countries of receiving the highest 
number of immigrants.7

The migrants from the former colonies of 
the Great Britain and France and Turkey into 
Europe were joined by several new waves of 
migrants coming from the Central and Eastern 
Europe as well as from Africa. However, the 
migration crises in Europe began in the begin-
ning of 1990-ies with the break-up of the Soviet 
Union and the threat has emerged that the 
population of the Eastern Europe would mas-
sively move to the Western Europe and would 
endanger its wellbeing.8 But still, the European 
labor market needed qualifi ed staff almost in all 
spheres. Therefore, from the beginning Europe 
was less strict in pursuing migration policy. B 

Emigration from developed countries is 
caused by the shortage of work places in line 
with the population increase, while the money 
sent back by emigrants plays an important role 
in the economy of such countries. However, 
the fl ow of highly-qualifi ed personnel (a so-
called Brain Drain) seriously endangers their 
economic potential.9

Economic factor is not the only reason 
causing migration, political tensions in the coun-
try also make people to search for a peaceful 
place to live in other countries. Immigration in-
fl uences the labor market for the employee, as 
well as for the employer. It also infl uences fi -
nancial, cultural, social, demographic situation 
in the country. 

At this point the EU population amounts to 
500 million. But it will decrease unless the birth 
fi gures do not increase. At the same time, the 
duration of life has increased, which means that 

the European society is getting old and heavily 
targets pension systems. The EU enlargement 
has made Europe just a little younger, since the 
majority of the population of the new Members 
is the elderly and these Members have a low 
birth fi gures. Economists often state that the 
countries should allow for a high level of im-
migration to ease the demographic problems of 
Europe. However, to maintain the proportions 
between workers and pensioners, for instance 
in Germany where the birth fi gures are very low, 
it would require an unacceptably high numbers 
of migrants. In any case, even migrants get old 
and over time their birth levels come closer to 
those of the hosting country.10

2. MIGRATION MANAGEMENT IN THE 
EUROPEAN UNION

“Migrants need Europe, but Europe is also 
in need of migrants. A closed-door Europe will 
be more greedy, poor, week and old Europe. 
While an open-door Europe is a more fair, rich, 
strong and young Europe – taking into consid-
eration that migration is adequately managed,” 
– stated the UN Secretary General before the 
EU Parliament on 29 January 2004.11 

Despite numerous initiatives and revi-
sions, the EU unilateral policy related to migra-
tion management was remaining as an illusion, 
since the Member States could not agree on 
the unilateral policy on this issue.12 Finally, the 
suggestions of the Commission concerning the 
immigration have become the part of the leg-
islation. 

Effective migration policy, as a rule, con-
siders and focuses on the reasons causing 
migration. These reasons are divided into two 
categories: so-called pull and push factors. 
Push factors of migration might be unstable po-
litical situation in the country, poverty, etc. what 
pushes a person to leave a country. While the 
pull factors might be highly-developed econo-
my, family unity, demand in cheap labor, liberal 
policy on migrants, etc., what will pull a migrant 
towards going into a concrete country.13 

Since 1989 Europe actively tires to regulate 
confl ict situations in the Central and Eastern 
Europe, such as the Balkan countries and the 
former Soviet Union countries. The process 
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of stabilization and association as well as the 
process of eastern enlargement of the EU will 
positively infl uence the policy pursuing on mi-
gration.14

According to experts, the money sent by 
emigrants into their homeland amounts to a vi-
tal means for developing this country’s econ-
omy. They sent approximately 400 milliard 
dollars annually, what 4 times exceeds the aid 
provided by the West.15 

Migrants from the same town or region are 
connected to each other through associations 
and society groups in the receiving country. 
These groups can help the governments to 
form and fi nance assistance programs in their 
homeland. They also want to organize diaspo-
ras so that they could do more for their country 
and facilitate industry.16

In recent years the EU has decided to 
pursue a unilateral global policy related to the 
mentioned factors, what means that the Union 
tries to unify and unilaterally resolve the is-
sues such as illegal migration, development 
of countries abroad, regulation of demand on 
highly-qualifi ed labor, fi ght against traffi cking. 
The regions of priority are Africa, Eastern and 
South-Eastern Europe. The fi rst dimension is 
the facilitation of visa regime and training of 
border guards in the mentioned regions. The 
second dimension is the support in economy 
development.17 

2.1. Programs related migration 
management 

On the Union level, various meetings have 
been held on migration management where ac-
tions plans, perspectives and ideas have been 
discussed, later being refl ected into the Union 
legislation. 

2.1.1. Tampere Program 

Despite of the fact that in the 70-ies of the 
XX century European countries had a restricted 
migration policy, migrants still were managing 
to cross the borders both legally and illegally. 
Realizing that there was the need to form a 
new migration policy related to migration man-
agement, in 1999 the European leaders orga-
nized a meeting in Tampere and presented the 

elements of the joint policy. The joint approach 
which was agreed in Tampere, was approved 
in 2004 by adopting the Hague Program, which 
sets the measures to be taken in the years of 
2005-2010. The main principles of the migra-
tion policy formed in the city of Tampere are 
the following: 

Partnership with the sending countries,
Establishment of joint European asylum 

system,
Fair treatment of the nationals of the third 

countries,
More effective management of migration 

fl ows.18 
The Council recognized the necessity 

of joint, overall approach on migration: fi ght 
against poverty, improvement of living and 
work conditions, prevention of confl icts, con-
solidation of democratic countries and ensuring 
the respect of human rights.19 

In 1998 a high level working group was 
formed the objective of whose was to work on 
the reasons causing migration. For the purpos-
es of cooperation with the third countries, the 
process of signing readmission agreements 
was started, according to which a country is 
obliged to readmission the persons leaving its 
territory and illegally entering the EU, despite 
their nationality, to conduct their repatriation. In 
return of consent to sign such agreements, the 
third countries get visa facilitation agreements 
with the EU, trade concessions.20

Also, the Council focused its attention on 
cooperation with the sending countries and the 
circular migration. 

Within the framework of fair treatment of 
the third country nationals, the Commission pre-
sented a proposal to adopt two directives; one 
directive on the consolidation and protection 
of the rights of the third country nationals, who 
lived in the EU for a long time, while the other 
directive on issuing a permission for enter and 
reside in the EU of the family members of such 
persons. The family unity directive was later 
adopted, however the rights of the third coun-
try nationals were represented in this directive 
in a much more limited form.21 For instance, 
the term of issuing residence permission was 
3 years for the family unity application. This 
fact was protested by the European Parliament 
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which requested for the rights of non-nationals 
of the EU to be more protected and addressed 
the European Court on the ground that the re-
strictions on children for the purposes of family 
unity were against the respect for family life and 
the principle of equality, though the Parliament 
could not win this case.22

A directive on long-term residence status 
grants the third country nationals, who legally 
lived in the EU territory for 5 years, a secure 
status and the right to movement in the Member 
States, the persons with a refuge status are not 
considered as such persons.23

2.1.2. Hague Program

In 2004 the EU Member States approved 
the next fi ve-year plan in the sphere of free-
dom, security and justice. The objectives of the 
Hague Program are: capacity-building of the 
Union and the Member States for the protec-
tion of fundamental rights, ensuring the mini-
mum procedural guarantees, access to justice, 
fulfi llment of the protection provided by the 
Geneva Convention, management of migration 
fl ows and control of the Union external borders, 
fi ght against organized crime, development of 
joint asylum system. The priority of the Hague 
Program was the return of illegal migrants. 
Therefore, the directive on return of migrants 
illegally residing in the Union was adopted in 
2008. The directive envisages a radical mea-
sure which prohibits illegal migrants to re-enter 
the EU.24

2.1.3. Stockholm Program

The Hague Program was followed by the 
Stockholm Program in which a joint approach 
on the issues of immigration and asylum at 
the EU level played an important role. More 
precisely, the Program included the following 
issues: consolidation and development of the 
joint approach on migration, reduction of nega-
tive effects of migration and increase of posi-
tive effects, development of policy to realize 
labor market demands, proactive policy related 
to the status of European migrant status, devel-
opment of effective policy to fi ght against illegal 
migration, including monitoring over the opera-
tion of sanctions set against illegal employers, 

management of visa regime and external bor-
ders, etc.25 

2.1.4. Frontex

Annually European borders are crossed 
300 million times at 1,700 border crossing 
points. Frontex is an EU border agency, which 
is responsible for the coordination of the man-
agement of European external borders. It was 
established in October 2004.26 The agency 
was fi rst noticed when in 2005 thousands of 
migrants from Africa reached the southern 
borders of Europe. Many people were dying 
at sea near the European borders. European 
governments asked Frontex for assistance to 
coordinate border patrols’ activities and provi-
sion of humanitarian aid for migrants. Formally, 
Frontex was well equipped to effectively con-
duct its functions, but it did not have enough 
budget to actually use them. Europe wants to 
increase Frontex abilities, in 2007 an agreement 
was reached and its budget was increased by 
30 million dollars.27 A fast border intervention 
group and European border fund were formed. 
This group was formed shortly after the attack 
of illegal fl ow from Canary Islands. It is note-
worthy that the Great Britain is not involved in 
Frontex Program as well as in the Schengen 
Program.28

2.1.5. Blue Card 

Discussions were ongoing over many 
years on what role should the organization 
play in terms of people entering the EU for em-
ployment. Finally a directive was adopted in 
2009, which envisages improved conditions for 
highly-qualifi ed workers after being admitted 
by any of the Member States on its territory. 
After 18 months since being admitted this per-
son enjoys the freedom of movement within the 
Union. Although, the control over the fi rst entry 
remains within the competence of the Member 
State.29

Despite of the fact that Europe is in need 
for highly-qualifi ed personnel, especially in in-
formation technologies, business, medicine, 
their number is low; the main fl ows of migrants 
are non-qualifi ed, cheap workers. To solve this 
problem, Blue Card was introduced which is 
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issued to young, qualifi ed workers in Europe. 
A Card holder is granted a two-year residence 
permit in any EU Member State, where he/she 
has a work proposal. An important requirement 
is that the work should be guaranteed for a one 
year period, and the wages should be at least 
three times more than in the country of origin. 
The asset of this Card is that the holder can 
prolong the term of residence permit after the 
expiry of work contract and work in any Member 
State.30 Member States decide on their own 
the number of people they should issue the 
Blue Card to annually, however the European 
Commission sets unilateral criteria relating to 
the social situation of Card holders. 

2.3. Union agreements related to 
migration 

The EU agreements always contained 
provisions related to migration and its manage-
ment. Over time the Union competence has 
been increasing concerning many issues and 
including migration. 

2.3.1. Amsterdam Treaty

Before 1997 migration issues belonged to 
the internal policy of the EU Member States. 
The Treaty on EU recognized two types of ap-
proaches: intergovernmental agreements and 
the Union law. The issues of asylum, migra-
tion and external borders were considered as 
a sphere of joint interests and the European 
Commission and Member States both had 
competence to make decision in relation to the 
mentioned spheres.31 Based on Amsterdam 
Treaty the EU competence became broader in 
the sphere of social policy and included envi-
ronment protection, health protection, protec-
tion of the rights of customers, immigration and 
issues of asylum.32 The Treaty sets the joint 
principles, which should be protected by any 
Member State in the mentioned spheres. This 
was important for the Organization since on the 
background of freedom of movement conditions 
among the Union Member States, there was the 
threat that if one Member State could not regu-
late the immigration policy, this would have po-
tentially infl uenced other States. Therefore, it 
became necessary to control external borders 

based the joint principle.33 Hence, according 
to the Amsterdam Treaty, the adoption of joint 
rules for checking persons at the European ex-
ternal borders, adoption of joint rules for issu-
ing visas for more than 3 months, as well as the 
determining the third countries whose nation-
als fall under visa regime, determining the joint 
visa format – became the responsibility of the 
European Community.34

2.3.2. Lisbon Treaty

Lisbon Treaty was signed in 2007 by the 
EU Member States. It entered into force in 
2009. According to this Treaty, decision mak-
ing on the issues of immigration, asylum and 
integration need a consensus. However, States 
still remain the exclusive right to decide on their 
own on how many persons to admit on their 
territory. According to the Treaty the European 
Parliament has more competence in the immi-
gration fi eld. It also strengthened the position 
of the Commission towards States regarding 
conducting agreements on retur of illegal mi-
grants.35 

2.3.3. Treaty on the Functioning of the 
European Union

Lisbon Treaty introduced many changes 
into the EU, changed the establishing trea-
ties, the European Community Treaty was re-
placed by the Treaty on the Functioning of the 
European Union. Article 79 of the latter Treaty 
refers to migration, including illegal migration. 
According to this article, the Union should de-
velop a joint policy related to migration, ensure 
the management of migration fl ows on all lev-
els, fair treatment of the third country nation-
als legally residing in the Member States, 
fi ght against illegal migration and traffi cking 
and their prevention. To achieve these goals, 
the European Parliament and the European 
Council are responsible for set conditions for 
issuing permission on entering and residing 
in the Union; also, establishing standards for 
the permissions issued by the Member States; 
defi ning the rights of people legally residing in 
Member States; the issues of irregular migration 
and asylum; fi ght against traffi cking in women 
and children. This article gives the Union the 
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right to conclude readmission agreements with 
third countries. The European Parliament and 
Council may assist the Member States in en-
suring the integration of persons legally resid-
ing on their territory. This article does not limit 
the right of Member States to defi ne the num-
ber of work permits to be issued to the third 
country nationals.36 

2.4. Circular migration – part of the 
migration policy

One of the problematic issues for the EU 
is how to restrict the practice of the so-called 
Brain Drain from developing countries. On one 
hand, it is better for Europe if the migrants en-
tering its territory are highly qualifi ed persons; 
on the other hand, it is less likely for the country 
which loses the best part of its population to 
quickly develop its economy what in the future 
will increase the number of migrants in Europe 
and consequently, Europe will not be able to 
solve the migration problems. It is assumed 
that circular migration is one of the ways of 
fi ghting this practice, which means assisting a 
migrant, in case of leaving a country, to fi nd a 
job and afterwards, assisting him/her to return 
back at home.37 

Some offi cials in the EU and its Member 
States think that circular migration can solve 
many problems. More precisely: work places 
will be fi lled in Europe, and afterwards migrants 
will return home with fi nances. In 2007 within 
the framework of Mobility Partnership the EU 
decided to facilitate migration procedures for 
the nationals of the countries with whom the 
EU cooperates.38

Despite the above-mentioned, there is the 
saying: “There in nothing permanent as tem-
porary migration”.39 This position defi nitely has 
the right to exist since there are frequent cases 
when migrants went temporary, permanently 
stay abroad and bring family members with 
them. For instance, migrants with a tourist visa 
often stay in the territory even after expiry of 
the visa. It is hard to believe that a person from 
a poor economy country, who has found better 
conditions in Europe and got a job, will want 
to go back to a developing country. Therefore, 
due precautions are needed while conducting 
the circular migration policy. 

2.5. Neighborhood policy

The purpose of the EU neighborhood 
policy is to establish stability and proper situ-
ation for development in the countries situated 
to its east and south. This purpose is achieved 
by providing fi nancial assistance to the neigh-
boring states, their acceptance at the market 
and conducting negotiations in various fi elds. 
Within the framework of the neighborhood 
policy the EU has concluded agreements 
with Armenia, Azerbaijan, Georgia, Moldova, 
Ukraine, etc. The main issue of the neighbor-
ing policy is migration. Within the framework of 
this policy, projects and programs to strength-
en border control, improve refugee conditions, 
fi ght against illegal migration and traffi cking are 
fi nanced in the neighboring countries.40

Integration of minorities in the host coun-
tries is an important issues for the EU within the 
context of migration management. Because 
the breach of minority rights in one country 
may cause in them to leave the country and 
immigrate to the EU.41 Therefore, the EU works 
actively on these issues and supports the im-
provement of minority rights in developing 
countries. 

2.5.1. Association agreements

Association agreements concluded with 
non-member states, gives the nationals of such 
countries the right to carry out economic activi-
ties in the EU, their rights are slightly more re-
stricted then those of the Union citizens. Upon 
concluding each agreement a council is set up, 
which ensures the development and implemen-
tation of the agreement. The majority of countries 
who had concluded association agreements 
with the EU, today are its members, and the 
rights envisaged by the association agreement 
amount to the minimum standard below which 
the new rights related to membership should 
not go. The only exclusion is Turkey, which at 
the same time represents the fi rst country with 
whom the EU concluded the association agree-
ment. Association agreements were also con-
cluded with Bulgaria, Check Republic, Estonia, 
Hungary, Lithuania, Poland, Slovakia, etc. All 
of them are now the EU Member States. New 
association agreements contain certain anti-
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discrimination clauses in relation to employed 
workers, the right to start business and the right 
to provide service.42

Association agreements have brought de-
mocracy, development and stability to the EU 
neighboring countries. Facilitation of trade and 
activating European investments into these 
countries of course positively infl uences their 
economic situation, what on the other hand, 
positively affects the migration process.43

2.5.2. Assistance for development

Another component of the EU migration 
management process is assisting the develop-
ing countries. The EU together with its Member 
States is one of the major donors in terms of 
providing formal assistance. In 2006 the EU is-
sued the assistance in the amount of 48 milliard 
dollars, which is 0.42% of its overall income. 
This fi gure in America is 0.17%, and in Japan 
– 0.25%. Great Britain, France and Germany 
are the major donors in the Union. In 2006 the 
offi cial assistance issued by them amounted 
respectively to 10 milliard, 8.3 milliard and 8.2 
milliard US dollars. However, based on the in-
dex of the issued assistance in relation to GDP, 
then Denmark is on the fi rst place, followed by 
Luxemburg, the Netherlands and Sweden.44

In practice the EU not always succeeded 
to jointly manage issued assistance and migra-
tion policy. Assistances are issued as a rule in-
dependently from the migration policy, despite 
of the fact that according to specialists, using 
migrant associations, to assist them in starting 
business in their own country, etc. will positive-
ly affect the migration management policy.45 

However, there are concerns whether the 
fi nancial assistance provided to developing 
countries will promote the decrease of poverty 
and stopping emigration from these countries. 
According to many scientifi c surveys, when the 
income of poor countries’ population increases, 
this, on the contrary, promotes their emigration, 
since they already can fulfi ll their aspirations in 
countries where they want to. Only later, after 
elapsing some important time, when the labor 
market of emigration countries will be able to 
offer employees approximately the same con-
ditions as those of the European market, the 

chance that the population of such countries 
thinks less about emigration, will increase.46

2.6. The European Union policy towards 
migrant workers

According to the European Commission’s 
conclusion, in 2007 there were 8 million illegal 
migrants and their number is annually increas-
ing by approximately one million. Many of them 
went to Europe with a short-term visa and did 
not go back after the expiry of visa. Many fi nd 
work in the “black economy” of Europe, which 
represents about 16% of GDP.47 These people 
as a rule go to Europe with the intention to fi nd 
illegal work in agricultural sphere, construction, 
etc. Many of them do dirty work and receive 
less than the minimum wages.

Over time work power has been increasing 
in developing countries, the work power of de-
veloped countries will be very little in compari-
son with that. Workers’ migration among coun-
tries can be considered as a natural phenom-
enon, but increased and uncontrolled migration 
causes threat, which might become the reason 
for the “stay at home” policy.48

European countries tried to regulate the 
situation of enormous number of migrants com-
ing for work purposes through the liberalization 
of laws and programs, which mostly concerned 
qualifi ed and highly-qualifi ed workers.49 

National policy of the EU Member States 
relating to migration was made of two main ap-
proaches: permanent and rational. Switzerland 
and Western Germany were issuing permits 
on single cases and temporarily, while the UK 
had the strategy of issuing permanent resi-
dence permits. Other European countries also 
used elements of both approaches. Since 1973 
Western Germany policy had become stricter 
towards immigrants and a limited number of 
permits were issued, however the number of 
permits for family members of migrants already 
being there was increased. In the same period 
France and many other countries of Europe 
made their policies stricter. This was connect-
ed to the fi rst oil boom as well as to the social 
conditions a state should have had to provide 
for migrants who were granted residence per-
mits.50
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At the end of the XX century the number of 
immigrants coming for the family unity purposes 
increased. For instance, in 1999 66% of immi-
grants entering Denmark had this very reason 
of coming. As for the fl ows of asylum-seekers 
and refugees, their number is dependent on the 
political situation of regions. For instance, dur-
ing the Kosovo crises the number of refugees 
and asylum-seekers leaving this region heav-
ily affected the overall fi gures of immigrants in 
Europe. Due to this reason many people leave 
Africa as well.51

2.7. Regulation

One of the directions of migration man-
agement in the EU is regulation programs and 
mechanisms, through which the situation of 
persons illegally staying in the country is regu-
lated. This direction has the history of already 
30 years and over this time the situation of mil-
lions of persons at the Union level has been 
regulated. 

2.7.1. Defi nition of terms

EU Directive on return52 contains a defi ni-
tion concerning illegal stay, which is used in 
the projects of other directives of the European 
Commission. According to Paragraph B of 
Article 3 of the Directive: 

“[I]llegal stay” means the presence on the 
territory of a Member State, of a third-country 

national who does not fulfi ll, or no longer 
fulfi ls the conditions of entry as set out in Article 
5 of the Schengen Borders Code or other 
conditions for entry, stay or residence in that 
Member State”.53 

Despite of the absence of the unilateral 
defi nition, the Member States still differently de-
fi ne the above-mentioned term, for which basi-
cally negative meaning is used – that concrete 
persons are not legally present at their terri-
tory. However, there is no enough reference 
to the laws or norms which are being violated 
by this person’s presence on their territory. The 
Netherlands and Ireland are exceptions, they 
have clear defi nitions of illegal residence.54

The defi nition of the European Commission 
is broad, since according to its interpretation, 
“illegal stay” means staying in the country when 

visa, residence permit has been expired, asy-
lum has been dined, he/she has illegally en-
tered the territory of the Member State, etc. It is 
possible for a person to legally cross the border 
and enter the country’s territory, but afterwards 
due to the expiry of visa, if he/she still stays in 
the country, his/her stay might become illegal. 
Neither it is excluded for the person, who has 
illegally entered the state territory, to partici-
pate in the regulation process, and then his/her 
stay in the mentioned territory becomes legal. 
Therefore, the defi nition of illegal stay which 
the EU chooses has huge importance. 

Legal or general defi nition of the term reg-
ulation is not included in any offi cial document. 
Accordance to meaning, regulation is any state 
procedure through which the third country na-
tionals, who are illegally staying in the territory 
of the host country, receive legal status on the 
same country’s territory. Granting legal status 
might be permanent, long-term or short-term.55 

Also, regulation program is distinguished 
form regulation mechanism. Regulation pro-
gram means special procedure, which is not 
part of the general migration policy, is calcu-
lated for a limited period of time and includes 
only certain category of persons. Mechanism, 
on the contrary, is a procedure calculated for 
a long period of time, which as a rule is a part 
of the unilateral migration policy and individual 
persons use it. Mechanisms contain a so-called 
“earned migration” such as, for example, ac-
quiring residence permit after long-term living 
in the country, granting legal status for the fam-
ily unity purposes, etc. 

2.7.2. Regulation – means in fi ght 
against irregular migration 

Since 1980-ies the practice of regulation 
has been actively pursued in certain countries, 
and since this period restrictions are being im-
posed on migration. 

States address the regulation policy due to 
certain reasons: 
1) to maintain control over the migration pro-

cess and decrease the number of irregular 
migrants, 

2) to improve social-economic situation of mi-
grants, which also affects the overall situ-
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ation of the country, if the number of mi-
grants is signifi cantly high in the country, 

3) to increase the transparency of labor mar-
ket and fi ght against the problem of illegal 
employment and etc. 
Counties as a rule refer to regulariza-

tion programs, while there are few regulation 
mechanisms in their practice. However put-
ting regulation as a mechanism into the coun-
try’s politics is far more effective, than carrying 
out certain programs. Regulation mechanism 
works permanently, criteria are clearly set, by 
satisfying of which a person gets a legal sta-
tus. Regulation mechanism means creating a 
system and not carrying out some temporary 
programs, which cause more expenses and 
are not always effective.

Approximately 4.2 million people partici-
pated in 42 regulation programs carried out in 
the years of 1996-2007 in 17 countries, out of 
which 2.9 million people got a legal status.56 
As for regulation mechanisms, approximately 
100,000 people went under regulation in the 
years of 2000-2006.57

Regulation programs might have positive 
as well as negative effects. The benefi t of such 
programs is that the government gets various 
types of information about migrants: number of 
migrants, who fi t into certain conditions; con-
nections that migrants use to illegally stay in 
economic sector, etc. Regulation programs 
are means for granting legal status to illegal 
migrants for staying in the country; when the 
number of irregular migrants reaches the criti-
cal threshold in the country, the regulation of 
their situation might become the security inter-
est of the country, especially when it comes to 
criminal activities carried out by them and etc. 
In case of employment, the risks of committing 
a crime by them signifi cantly drop. 

However, the possible negative effects 
and consequences of such programs should 
also be mentioned. The utmost threat of such 
programs is that it might cause the increase of 
illegal immigration and loose chances for legal 
migration. Employment-focused widespread 
regulation programs are often followed by fraud 
(Spain, Italy). While the purpose of the program 
stays unachieved.58 

It should also be mentioned that during the 
employment-oriented regularization employ-
ers are not always happy. We speak about the 
companies which are oriented on cheap work-
ers for whom social security standards are not 
considered. While in case of granting legal sta-
tus to workers, the employer is obliged to satis-
fy minimum standards set at the labor market. 

For the employment-oriented regulation to 
be effective, it should be part of the joint poli-
tics, the politics which generally fi ghts against 
illegal employment and not only illegal employ-
ment of illegal persons. 

3. PRACTICE OF THE EUROPEAN UNION 
MEMBER STATES

Among the EU countries, France and 
Germany are with the longest migration his-
tory, they have been hosting various fl ows of 
migrants over the years and their policy regard-
ing migration has constantly been improving 
and goes towards liberalization. Overview of 
the practice of these countries shows that strict 
policy on migration is not result-oriented and it 
can bring more negative than positive conse-
quences for the country. 

3.2. Immigration policy in Germany

At the end of 2006 the population of 
Germany amounted 82 million, out of which 6.7 
were not German nationals. Most of them were 
immigrants who had come to Germany with 
the family unity purposes. While the number 
of asylum-seekers was dropping over the time. 
If in 1999 their number was 95,000, in 2006 
there were 21,000 of them. Since the second 
half of the 1990-ies the number of persons il-
legally entering Germany had been increasing, 
because after the unifi cation of Germany the 
Southern border became uncontrolled. At the 
end of 90-ies the number of illegal persons be-
gan to drop, the possible reason of which might 
have been the enlargement of the EU.59 

3.2.1. Immigration conditions and law 

The 1965 Act on foreigners set the condi-
tions on issuing permission to enter the coun-
try. And Green Card was issued to the persons 
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legally staying in the country, which gave them 
the right to work. The old document was re-
placed by 1990 Act on foreigners, setting two 
types of residence permits: permanent and 
temporary. In 2005 Act on residence permit 
was adopted, also envisaging only two types of 
permits. While today there are 35 types of such 
permit. In 2007 Bundestag adopted a decision 
on implementing the EU directive in the sphere 
of immigration into the German legislation. In 
sum, 11 directives were implemented in to the 
German legislation and many national norms 
were changed.60 

It is noteworthy that from the beginning the 
German government was against the massive 
regularization and considered it to be a pulling 
factor for the illegal migration. The German leg-
islation and regularization recognizes the status 
of a resident, who is neither illegal, nor undoc-
umented, this status is called toleration. This 
status is granted to persons to be deported, 
and they are given the right to stay in Germany 
for a couple of days, weeks or months. The 
status-holders have a restricted access to the 
German labor market and only partial social as-
sistance.61

Generally, residence permit might be grant-
ed in Germany for the purposes of work, family 
unity and study-trainings. For the last category 
one should prove to have certain skills. The 
persons to be granted such a permit, might be 
scientists, businessmen, people working in the 
fi eld of art, sportsmen, journalists, etc. Ethnic 
Germans living abroad, persons who have 
moved during the WWII, persons who lived in 
Germany in their childhood and have the right 
to return – are also subject to residence permit 
procedures. Granting permit is also possible to 
non-expert professions: season workers, do-
mestic servants, etc.62 

In line with the improvement of legislation 
changes and norms, special programs were 
run in Germany to regulate the situation of per-
sons illegally staying in Germany because they 
could not satisfy the conditions set by the leg-
islation and were forced to illegally cross the 
border or stay illegally in the country after the 
visa had expired. 

3.2.1.1. Visa policy

Germany issues transit visas for cross-
ing the country, Schengen visas for staying in 
the country till 3 months, and national visas for 
staying longer.63 National visa is a precondition 
for granting an immigrant status. Therefore, for 
issuing a national visa it is important to satisfy 
the conditions set for issuing certain residence 
permit.64 

Generally, a visa application should be pre-
sented to German Embassies or Consulates 
abroad. As a rule, for issuing a visa for longer 
than 3 months a prior permit is necessary from 
foreigners police which is responsible for the 
federal territory where a request for issuing 
residence permit is presented. Such permit is 
also necessary for a foreigner seeking to start 
working. In this case, consent of the employer 
should be presented before issuing a visa.65 

The general criteria to be satisfi ed by a 
visa applicant are the following: to indicate 
travel purpose, hold an active passport,66 his/
her stay should be fi nancial supported and 
should have relevant health insurance to stay 
in Germany.67 

The cost for airport transit visa and 
Schengen visa is 60 euro, for a national visa 
– 30 euro, and for a mixed visa – 60 euro.68 It 
is possible to appeal the refusal to issue a visa 
at Administrative Court of Berlin, however the 
procedures are long, ranging from two to three 
months.69 

Besides the countries listed in the sec-
ond annex of the EU regulation70 visa to enter 
Germany is also not required for the nation-
als of Australia, Israel, Japan, Canada, South 
Korea, New Zealand and United States of 
America. Furthermore, the nationals of these 
countries are not required to make a prior ap-
plication in case of staying in Germany even 
for more than three months, irrespective of the 
purpose of stay.71 

3.2.1.2. Residence permit

To enter Germany, knowledge of the 
German language is not required, however this 
might change. Today it is expected from the im-
migrant that he/she will try to learn English after 
entering the country, and relevant courses are 
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offered. For immigrants, who d-ht against un-
employment.86 A permit which gives the right 
to work can be issued only with the consent 
of the Federal Employment Agency.87 Agency 
takes a positive decision if the employment of 
immigrant will not endanger the labor market of 
Germany, and there in no interest of employ-
ment from German or the third country nation-
als who have a work permit. Visa which is is-
sued for work or temporary residence is as a 
rule limited for the mentioned purposes and it 
cannot be renewed for other reasons.88 A resi-
dence permit can be prolonged, without a re-
newed checking, after one year with the same 
employer.89 Since 2007 a person can get a job 
in Germany even in case his/her residence per-
mit is issued for other purpose.90 

Employment of season workers is carried 
out in agricultural sector, as a rule. Season 
workers should be employed at least 30 hours 
a week, minimum 6 hours a day, but not for 
more than four months per calendar year.91

3.2.1.5. Conditions in case of arriving for 
study and training purposes

The duration of residence permit for the 
preparation period for the university study 
should not exceed 2 years. It can be prolonged 
if a person could not achieve the necessary re-
sult during this period and it can be achieved 
within a reasonable time. The necessary re-
quirements are: guaranteed income and health 
insurance. Such a permit is issued within 2 
months period after fi lling an application.92

In order to apply to the university a resi-
dence permit is not issued for longer than 9 
months. During the study period working is al-
lowed for 90 days or 180 part-time job, it is also 
allowed for a student to have a secondary work 
for the purposes of practice at the university.93 
In case of acquiring a successful fi nal degree it 
is possible to renew a residence permit for one 
year period in order to fi nd a job. A job should 
be the one permitted for the immigrant. 

The 1991 regulation program covered 
asylum-seekers who were refused to get asy-
lum. So were numerous regulation programs 
referring to people of certain nationalities. 
For instance, the 1994 program regulated 

Yazidi Turks’ situation, so was the program 
on Pakistanis, etc. The 1999 program referred 
to the persons who were refused asylum and 
were from the Former Yugoslavia countries, 
in sum amounting to 18,258 applicants. The 
same type of program was carried out in 2000 
for asylum-seekers from Bosnia-Herzegovina 
and Kosovo, who were refused asylum.94 

In 2001 Minister of Interior of Germany 
stated that Germany was an immigration coun-
try.95 In 2006 a program was approved, which 
referred to regulating the legal situation of the 
persons pardoned, if they lived in Germany for 
a long time and were already integrated into 
the society. About 72,000 persons respond-
ed to this program, out of which 20,000 were 
granted a residence permit, while 30,000 per-
sons additionally received the status of being 
pardoned.96 

3.2.1.6. Compliance of German 
law with European law 

Certain norms in the German legisla-
tion were contrary to the EU law. According 
to the EU law, it is not necessary for the fam-
ily member of the Union national to know the 
German language in order to receive a resi-
dence permit.97 While setting such a require-
ment in Germany for the family members of the 
German nationals is contrary to the EU stan-
dards, puts the German nationals in unequal 
conditions with the nationals of other Union na-
tionals. According to the German legislation, a 
family member can receive a work permit after 
two years issuing a residence permit. And ac-
cording to the Union law this term is only one 
year.98 

In sum, the German legislation is quite lib-
eral towards immigrants, which might be one of 
the reasons why Germany is considered as one 
of the leading countries in terms of the number 
of immigrants. However, it is also the fact that 
Germany is not short of illegal migrants which 
is why the country was constantly pushed to 
make its legal norms more liberal and to use 
various regularization programs. Finally, this 
resulted in decrease of the number of illegal 
migrants. Despite this, there will always be so-
called “undocumented” migrants in the country, 
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which is why it is important to put regularization 
programs in the legislation through which the 
situation of the persons who do not meet the 
requirements will be regulated. 

3.3. Immigration policy in France
According to the recent fi gures, 6,471,000 

immigrants live in France. Based on this fi gure 
France takes the fi fth place among 195 coun-
tries in the world.99 In the middle of the XX 
century migration fl ow to France came from 
the Southern Europe. While the new fl ows of 
migration are basically from Africa, politically 
unstable countries. 

At the beginning an Order on foreigners of 
November 2, 1945 was adopted in France, the 
purpose of which was to regulate the migration 
fl ow which was considered acceptable after 
WWII. Since 1970-ies, 1980-ies the migration 
policy started to become stricter.100 

In France collective regularization means 
were always tightly connected with the legisla-
tion changes. Regulation programs are run, as 
a rule, by the Ministry of Interior with the coop-
eration of the Labor and Social Ministry. NGOs 
which monitor the process, are also involved in 
implementation of these programs.101

3.3.1. Immigration conditions and law 

In 2004 Code on entering the country, 
residing therein and asylum was adopted in 
France. IT was followed by the 2006 law on im-
migration and integration, the purpose of which 
was to reopen the borders for paid employ-
ment which would have positively affected the 
French economy. In 2007 law on fi ght against 
illegal migration was adopted, which facilitat-
ed the conditions for entering and residing in 
France and the legal migration conducted for 
the professional purposes.102

3.3.1.1. Visa policy

French legal system, despite of its com-
plexity, envisages two types of stay permits: a 
temporary stay permit issued for one year and 
a residence permit issued for 10 years and it 
can be renewed. Consul has the competence 
to issue a visa, in accordance with the instruc-
tions from the Ministry of Foreign Affairs. The 

basic types of visas are: sort-term and long-
term. Short-term visas are basically Schengen 
visas. A long-term visa, which is also called a 
settlement visa, is issued to foreigners, who 
seeks to settle in France for more than three 
months. 103

A long-term visa can be of guest, student, 
professional and family purposes. Consulate 
representation is obliged to check the pur-
pose of going to France and a person’s iden-
tity. A refusal to issue a visa is appealed fi rst 
to the Appeal Commission, and then to State 
Council.104

Prefect, with the cooperation of admin-
istrative bodies, issues a residence permit in 
France. Any person after 18, who wants to 
stay in France, should have a permit for stay-
ing there. To obtain a permit, an application 
should be fi led during the two months before 
going to France. In any case a person should 
present the information on his/her nationality, 
as well as on permanent residence, photos 
proving his/her identity and a passport. It is 
necessary to conclude a contract on receiving 
and integration with a foreigner who arrives in 
order to obtain a permanent residence permit. 
In accordance with this contract, a foreigner 
should undergo civil trainings, as well as lan-
guage courses in case of necessity.105 Refusal 
to issue a residence permit can be appealed 
before the Prefect or his/her superior – Minister 
of Interior. 

3.3.1.2. Conditions in case of arriving for 
employment purposes 

The bases for self-employment in France 
are a trader identifi cation card of a foreigner 
and a temporary stay permit in order to carry 
out relevant business. The conditions for issu-
ing a card and permit are the following: a per-
son should be of 18 or more, should not have 
criminal history, should not carry out the activi-
ties which are in contrary to the equality of trad-
ers and should not be announced broke.106 For 
certain professions it is necessary to meet ad-
ditional requirements. 

A residence permit and a permit issued 
for family and private life purposes envisage 
the right to work and there is no need to fi le 
an additional application. As for issuing a visa 
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for work purposes, at fi rst a person should fi nd 
an employer. Afterwards National Employment 
Agency announces a vacancy in order to fi nd 
out whether there is a relevant candidate on 
the local market. Afterwards, a Prefect issues a 
work permit in case of meeting relevant criteria. 
A foreigner who signifi cantly contributes into 
the economic, cultural development of France 
and of the country of his/her origin due to his/
her professionalism, can be issued a compe-
tence and talent card which grants the right to 
carry put any professional activities, its term is 
3 years and can be renewed.107

“Season worker” – this permit is issued to 
relevant category of persons. This document 
grants a season worker the right to work in the 
country for no more than 6 months a year. It 
is issued for maximum three years and can be 
renewed.108

Before 1990-ies France pursued a strict 
policy towards the applications on family unity 
purposes and more liberalism for the persons 
arriving for work purposes. In the years of 
1981-1982 due to the regularization program 
carried out in France, the position of 130,000 
illegal residents became legal. The majority of 
them had arrived in France for work purposes. 
After this program it became evident that the 
majority of illegal migrants residing in France 
had arrived in the country with tourist visas and 
did not return home after the visa expiry.109 

3.3.1.3. Conditions in case of arriving for 
the family unity purposes 

Family unity is defi ned by the French law as 
the right of a foreigner residing in France to be 
unifi ed with his/her family members.110 In order 
for the person to enjoy the right to family unity, 
he/she should have a stay permit for at least 1 
year, should have regularly lived in France for 
minimum 18 months before fi ling an application, 
should have an apartment which is considered 
normal for his/her family in the country where 
they live. Also, should have stable income and 
should respect the main principles of France, 
including gender equality and etc. The family 
unity concerns a spouse (if he/she is at age of 
18 or more) and minor children.111

A temporary residence permit is issued to 
family members for the family and private life 

purposes, on the bases of which any profes-
sional activities can be carried out.112

In 1997 within the framework of the French 
government regularization program, 75,600 
foreigners received residence permit.113 In 
regularization programs conducted since 90-
ies women were included in big numbers, be-
cause since this period the policy towards job 
seekers became stricter and the migration for 
family unity purposes was given priority. The 
1997-1998 regularization program regulated 
the position of family members of persons le-
gally residing in France. A similar program was 
conducted in the years of 2005-2006 within the 
framework of which 30,000 persons received a 
residence permit in France. 114 

3.3.1.4. Conditions in case of arriving for 
study and training purposes

In case of a student entering France for 
study purposes, a permit named “Student” is 
issued to him/her. The conditions for issuing a 
permit are: holding of a long-term visa, regis-
tration in an educational institution and having 
enough income for living. A person holding a 
student status has the right to be employed 
for maximum 60% of the whole work day.115 
In case of successfully completing institution, 
a student can be granted the right to stay in 
France for work purposes. 

Since 1990-ies asylum-seekers play im-
portant role in the French immigration policy. 
They mostly came from the European coun-
tries: Turkey, Serbia, Montenegro, Kosovo, 
Russia/Chechnya, as well as from Africa and 
Asia. At this period France pursued a strict pol-
icy towards asylum-seekers and many of them 
were denied entry into the country. This caused 
the increase in the number of asylum-seekers 
illegally entering the country, and to decrease 
these fi gures it became necessary to carry out 
regularization program in 1991 through which 
the position of about 45,000 persons became 
legal.116 

In 1998 so-called “Assistance in Return” 
program was carried out which offered a sig-
nifi cant amount of money illegal immigrants to 
return to their countries of origin (4,500 franks, 
additional 900 franks for each child) and also 
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assisted them in subsequent integration into 
their homeland. In 2006 based on the program 
conducted with the President Sarkozy initia-
tive, 6,924 persons’ position was regulated. 
This fi gure points to the failure of the program, 
more precisely, it represented only 20% of ap-
plicants. The reason for failure was far many 
requirements set for applicants to meet.117

Program implementation had its own prob-
lems, meaning that often various administrative 
bodies set various requirements for applicants 
to get into the program due to the fact that 
such requirements were not clearly defi ned 
by the Ministry. From the beginning there was 
the human resources problem, long lines, etc. 
However the government has improved pro-
grams over time and the mentioned problems 
were over.118

3.3.1.5. Compliance of French 
law with European law:

French law is far more liberal in regard to 
family unity issued rather than it is requested 
by the EU 2003 directive119, though it violates 
the 2004 directive120 in a way that is does not 
name the persons being in a registered union 
among the persons having the right to arrive 
for the family unity purposes. Also, a spouse 
of a French national seeking for receiving a 
residence permit in France gives rise to its 
obligation to return to his/her country of origin 
and there fi le an application, what violates the 
Union law.121

As it is obvious from the French example, 
due to strict immigration legislation in the coun-
try the number of illegal migrants was signifi -
cantly increasing what forced the government 
to periodically carry out regularization programs 
and at the same time, simplify the legislation. 

CONCLUSION

“Today, after the thirty years of experience 
we know better that immigration in Europe is 
not an object of constant growth. It is more like 
the weather: it might rain, snow or sun shining, 
but not everything at the same time. Constant 
changes are up and down, but there is not con-
stant growth”, – stated Jonas Widgren at the 

European Parliament session in Stockholm, in 
2001.122 

As it became clear in the present article, 
migration fl ows are not always the same, their 
increase and decrease depend on ongoing po-
litical or economic changes in the world, their 
research and analyses are important to regu-
late the huge migration process. 

Migration management policy was dis-
cussed at the EU as well as its certain Member 
States’ levels. Reasons causing migration, 
means to fi ght illegal migration, etc. are ana-
lyzed therein. 

Management of migration caused by eco-
nomic reasons is possible and might actually 
be benefi cial for sending as well as receiving 
country if it is adequately regulated. It is far 
more diffi cult to manage the migration caused 
by politically unstable situation in a way that 
it could bring positive results to states. In this 
case the way-out from this situation is not to 
lightly focus on decrease of migration fl ows, but 
to analyze the reasons causing migration and 
working on them, what will fi nally decrease the 
fi gures of migration. 

It is necessary to run active negotiations 
between states and international organizations 
with the purpose to form comprehensive mech-
anisms to manage migration. 

To make migration policy stricter and block 
the borders should not be the way-out for the 
states, this approach will not result in migration 
decrease. Only the number of legal migrants 
will decrease and the number of illegal migrants 
will increase, on the contrary. While discussing 
the practice of France and Germany, it became 
clear that a strict migration policy will not bring 
advantages to states and on the contrary, it will 
create more problems for them. Therefore, it 
is advisable to put regulation mechanisms in 
the legislation which will automatically regu-
late the situation of persons illegally staying in 
the country in case of meeting certain require-
ments. Also, it is necessary to pursue liberal 
policy towards immigrants and to promote legal 
migration to avoid sharp increase of the num-
ber of illegal persons in the country. 

Managed migration will fi nally bring ben-
efi ts to sending as well as hosting countries. 
Economies of both countries can benefi t from 
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this phenomenon. In case of receiving country 
this might be fi lling of labor market and mak-
ing the nation younger, while in case of sending 

state this might be money transfers which play 
an important role in the economy of developing 
country. 
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Sesavali

saukuneebis ganmavlobaSi katastro-

febi, iqneboda es adamianis mier gamowveu-

li Tu bunebrivi, gardauvlad xdeboda 

da moxdeba, magram msxverplTa saWiroe-

bebze pasuxi namdvilad aris kacobrio-

bis SesaZleblobebSi. erTmaneTisaTvis 

saerTaSoriso humanitaruli daxmarebis 

aRmoCenis idea kacxobriobam jer kidev 

antiqur epoqaSi gamoxata.1 mogvianebiT 

de vateli amas bunebrivi kanonis mier 

dawesebul valdebulebad miiCnevda, ro-

melic adamiansa da saxelmwifoze erT-

nairad vrceldeboda. misi msjelobis 

Sesabamisad:

`TiToeul adamians esmis, rom mas ar 

SeuZlia icxovros bednierad an gaiumjo-

besos cxovrebis pirobebi sxva adamianeb-

Tan urTierTobis an maTi daxmarebis gare-

Se [...] am analogias Tu mivyvebiT, adamianebi 

da saxelmwifoebi moralurad Tanaswor sa-

myaroSi arseboben. Sesabamisad [...], saxel-

mwifoebi kacTa msgavsad kisruloben im-

TaviTve valdebulebas, rom saWiroebisas 

daexmaron erTmaneTs~.2

Tumca dRemde es valdebuleba ar 

aris srulyofili da sayovelTao, rad-

gan TiToeuli qveyana TviTon wyvets ra 

daxmarebis gawevis ufleba SeiZleba sa-

kuTar Tavs misces da arcerTi saxelmwi-

fo ar aris vadlebuli sxvis daxmarebas 

sakuTri daculoba Seswiros. miuxeda-

vad amisa, saxelmwifoTa mravalsauku-

novani erToblivi, Tumca fragmentuli, 

moqmedebebi dazaralebulTa dasaxma-

irina aRapiSvili

msoflio kataklizmebi (katastrofebi) 
da saerTaSoriso samarTali

reblad erTgar samarTlebriv sistemad 

mainc Camoyalibda.3 kerZod, xelSekru-

lebebisa da saerTaSoriso CveulebiTi 

samarTlis erTgavrma mozaikam Seadgina 

is, rasac msoflio katakliszmebis gamk-

lavebis saerTaSoriso samarTali ewo-

deba.4

winamdebare statiis mizani swored 

am sakiTxis analizia. Tumca, gamomdi-

nare iqidan, rom sakiTxi qarTvel mec-

nierTa xSir interess ar iqcevs, mizan-

Sewonilad miviCnieT, naSromi daeTmos 

sami mniSvnelovani sakiTxis garkvevas: 
pirvel rigSi, visaubrebT kataklizmebis 

gagebaze adamianebis mowyvladobis kuT-

xiT. amis Semdeg, SevecdebiT davadginoT 

arsebobs Tu ara erTiani CarCo krizi-

sebze sapasuxod da bolos, visaubrebT 

msoflio katastrofebTan gamklavebis 

saerTaSoriso samarTlis aspeqtebze, 

davadgenT ra aseTis arsebobis sakiTxs.

1. msoflio kataklizmebi

1.1.msoflio kataklizmebis gageba

2011 wlis martSi, gamanadgurebeli 

miwisZvra moxda iaponiis sanapiroebidan 

eqvsi milis daSorebiT.5 amiT gamowveul-

ma cunamma qveynis didi nawili daaziana. 

wyaldidobebma mTeli qalaqebi gaanadgu-

ra; erTi iaponuri qalaqis sruli mosax-

leoba dakargulad gamocxadda.6 am mov-

lenebis paralelurad iaponiis xelisu-

flebam morigi mosalodneli katastro-

fis Sesaxeb gamoacxada- radioaqtiuli 

nivTierebebis gaJonva.7 
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iseve rogorc wina msgavsi SemT x ve-

vebis dros, esec TiTqos martivad da k-

valificirebadia msoflio katas t ro -

fad, romelsac garkveuli sapasuxo reaq-

ci ebi unda mohyoloda saerTaSoriso 

Tanamegobrobis mxridan; Tumca amjera-

dac pasuxi ar yofila. swored msgavsma 

gamowvevebma aiZula mecnierebi dafiqre-

buliyvnen Tu ra aris zogadad msoflio 

katastrofa.

samwuxarod, ar arsebobs konsesusi 

`msoflio katastrofis~ terminis gan-

martebasTan dakavSirebiT.8 wiTeli jvr-

is saerTaSoriso federacia (IFRC) mas 

ganmartavs, rogorc `ucabed, ubedur 

movlenas, romelic seriozulad azianebs 

sazogadoebas finansurad da iwvevs iseT 

adamianur, materialur-ekonomikur an 

ekologiur danakargebs, romelic aRe-

mateba sazogadeobis damoukideblad 

gamklavebis SesaZlelobebs~.9 aqve, miuxe-

davad imisa, rom umetesad es bunebis 

ZaliT aris gamowveuli, ubedurebis miz-

ezi adamianis qmedebebi SeiZleba gaxdes. 

aqve, unda aRiniSnos, rom am konkretuli 

statiis miznebs cdeba amgvari kategori-

zacia, Sesabamisad, termini zogadi mniS-

nelobiT iqneba gamoyenebuli. 

wiTeli jvris saerTaSoriso fed-

eraciam erTgvari tolobac ki SeimuSava, 

romelic Semdegnairad ikiTxeba: `mowyv-

ladoba + safrTxe = ubedureba~.10 marti-

vad rom vTqvaT, msoflio katastrofas 

adgili aqvs maSin, rodesc xalxi did sa-

frTxeSia.

am definiciis gaTvaliswineba aSkas 

xdis, rom kataklizmis gageba dakavSi-

rebulia adamianur elementTan; ubedu-

rebis siZliere xSirad swored admiane-

bis TanasazogadoebisaTvis miyenebu-

li zianis odenobiT ganisazRvreba. Se-

sa bamisad, Cveni mowyvladoba Cvenive 

mzadyofnasa da gamklavebis unarze 

SeiZleba iyos damokidebuli.11

1.2. msoflio katastrofaze  

reagirebis saerTaSoriso CarCo

miuxedavad survilisa gamokveTili-

yo erTiani midgoma katastrofaze `say-

ovelTao reagirebasTan~ dakavSirebiT 

samarTlebrivma analizma aCvena amgvari 

sistemis ar arseboba.12 gaeroSi wiTeli 

jvris waromdgenlis, elise mosquinis 

sityvebiT, rom vTqvaT: ar arsebobs 

`fla gmani saerTaSoriso xelSekrule-

ba~, romelic pirdapir daaregulirebda 

skiTxs Tu rogor unda an SeiZleba moiqc-

es saerTaSoriso samarTali da saerTa-

Soriso sazogadoeba msoflio ubedure-

bis dros.13

amasTanave unda aRiniSnos, rom araer-

Ti saeTaSoriso rezolucia miRebula, 

regionaluri da ormxrivi xelSekrule-

ba dadebula imasTan dakavSirebiT, Tu 

rogor unda moiqcnen saxelmwifoebi 

erTmaneTisaTvis daxmarebis aRmoCenis 

survilis SemTxvevaSi. am sakiTxebs naS-

romis meore nawili daeTmoba. 

amasTanave, sxva sakiTxebis mareguli-

rebeli xelSekrulebebic Seicaven amas-

Tan dakavSirebul normebs. Tumca, isicaa 

aRsaniSnavi, rom amgvari miTiTebi arse-

biTad gansxvavebuli SeiZleba iyos erT-

maneTisagan. Sesabamisad, erTgvarad gaba-

tonda mosazreba, rom sul ufrodaufro 

mimzidvelia amgvari normebis ugulvebe-

lyoba da ad hoc principiT moqmedeba.14

miuxedavad imisa, rom ar arsebobs 

rame erTi da yovlismomcveli CarCo, 

umetesoba sakiTxebisa, romlebic war-

moiSoba msgavsia.15 gamoyofen msoflio 

katastrofasTan gamklavebis or ZiriTad 

etaps: humanitaruli daxmareba da grZel-

vadiani ganviTareba. TiToeuli iwvevs 

unikalur samarTlebriv procesebs.16

pirvelTan dakavSirebuli SeiZleba 

iyos: asobiT damxmareebs Soris koor-

dinacia da am mizniT adgilze moxve-

dris barierebi. magaliTad, qveynis cda 

akontrolos yvela monawilis qmedeba 

da samarTlebrivi safuZveli mouZeb-

nos maT Sesvlas qveyanaSi, SesaZlebelia 

SeuZlebeli gaxados procesebis das-

ruleba.

rac Seexeba meore etaps, is dakavS-

rebuli SeiZleba iyos e.w. `dabrunebis 

uflebis~ sakiTxebTan.17 ubedurebis Sem-

dgom etapze, miwa da sakuTreba warmoSobs 

gaurkvevel samarTlebriv reJimebs. ra 

uflebebi aqvT yofil moijareebs im mi-
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waze, sadac uwin sakuTreba idga? rogor 

unda daareguliros samarTalma gansax-

lebis sakiTxebi? rogor unda Catardes 

arCevnebi da sxva mravali kiTxvaa am 

dros problematuri. amasTanave, msof-

lio katastrofas, rogorc wesi, mosdevs 

araerTi danaSali da rogor SeuZlia 

msxverpls ganacxados mis Sesaxeb Tu is 

gadayvanilia danaSaulis Cadenis adg-

ilidan? 18hiustonSi, magaliTad, qariSx-

al katrinas Semdeg, policiam ar icoda 

rogor gamklaveboda Setyobinebebs da-

naSaulis Sesaxeb, romelic mis iurisdiq-

cias scdeboda.19

Sesabamisad, saerTaSoriso CarCos ar-

seboba katastrofebsa da ubedurebebTan 

gamklavebisas ara mxolod aucilebeli 

da drouli, aramed dagvianebulicaa. 

2. msoflio katastrofebTan 
gamklavebis saerTaSoriso samarTli

2.1. msoflio katastrofebTan 

gamklavebis saerTaSoriso 

samarTlis ganviTarebis istoria

rogorc ukve aRiniSna, wlebis ganma-

vlobaSi, saxelmwifoebi gamoxatavdnen 

mzadyofnas daxmarebodnen erTmaneTs 

ubedurebebis dros. magaliTad, rodesac 

1755 wels lisabonSi miwisZvra moxda, ing-

lisis mefe jorj II-m mimarTa parlaments 

aRmoeCinaT `iseTi swrafi da efeqturi 

daxmareba, romelic Sesabamisi iqneboda 

ubedurebisa~.20 Tumca, me-19 saukunebde 

ver moxerxda erTiani farTomaStabi-

ani saerTaSoriso daxmarebis reJimis 

Camoyalibeba ubedurebebis msxverpl-

TaTvis. 21

a) saerTaSoriso daxmarebis kavSiri

1921 wels, 1908 wlis mesinas miwisZ-

vris Semdeg, italiis wiTeli jvris 

komitetis prezidentma, senatorma jo-

vani Ciraolom, wamoayena winadadeba, 

rom saerTasoriso Tanamegobrobas See-

qmna stiqiuri ubedurebiT dazarale-

buli xalxis daxmarebis saerTaSoriso 

federacia.22aRniSnuli winadadeba gai-

Tvaliswina erTa ligam da 1932 wlis 27 

dekembers ZalaSi Sevida saerTaSoriso 

daxmarebis kavSiris konvencia da dam-

fuZnebeli statuti. es iyo pirveli da 

erTaderTi instancia, romelic qmnida 

xelSekrulebaze damyarebul sistemas 

stiqiur ubedurebebTan gamklavebasTan 

dakavSirebiT.23

kavSiri moqmedebda saerTaSoriso 

daxmarebebis ganmxorcielebeli sakvanZo 

organos mandatiT. wevr saxelmwifoebs 

dotaciebi unda gaeRoT im wilobrivi 

maCveneblis mixedviT, ra maCvenebliTac 

isini ligis daxmarebas eweodnen; magram 

amavdroulad kavSiris dafinanseba nebay-

oflobiTi iyo.24 daxmareba saxelmwifo-

ebs aRmoeCinebodaT konvenciis Sesabami-

sad, romelic ara qvelmoqmedebis, aramed 

samarTlianobis aqtad aRiqmeboda. 25 

konvenciis me-3 muxli kavSirs aZlev-

da SesaZleblobas emoqmeda dazarale-

buli xalxis sasargeblod ganurCevlad 

maTi erovnebis an sxva gansxvavebuli niS-

nebisa, Tumca kavSirs moqedebebis ganx-

orcieleba mxolod wevris teritoriaze 

SeeZlo.26 konvenciis me-4 muxli adgenda 

rom kavSirs moqmedebebis ganxorciele-

ba mxolod dazaralebuli saxelmwifos 

TanxmobiT SeeZlo.27 es ori muxli aer-

Tianebda kavSiris or mTvar princips; 
kerZod, mxareTa teritoriuli suveren-

iteti da daxmarebis dros diskriminaciis 

dauSvebloba.28 konvencias rogorc aseTi 

mkveTrad gamoxatuli daxmarebis miRebis 

uflebis formulireba ar mouxdenia.

saerTaSoriso daxmarebis kavSir-

ma operaciuli daxmareba mxolod or 

SemTxvevaSi gaswia: 1934 wels orisas mi-

wisZvris dros da 1935 wels baluCistanis 

miwisZvris dros.29

samwuxarod, kavSirs arasdros gamou-

vlenia Tavisi SesaZleblobebi. misi finan-

suri berketebi SezRuduli iyo da rode-

sac pirvel ubedurebas hqonda adgili, 

mxolod simboluri qmedebebis ganxor-

cieleba SeeZlo. Seqmnis Semdgom wlebSi, 

kavSirs gadaebara samecniero saqmianoba 

d arasdros miscemia saSualeba wvlili 

Seetana ubedurebebTan gamklavebis saer-

TaSoriso samarTlis ganviTarebaSi.30 

Teoriulad, kavSirma ganagrZo arse-

boba gaeros daarsebis Semdgomac, magram 
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misi gamococxlebis mcdelobebi waru-

matebeli iyo da sabolood 1967 wels 

kavSiris funqciebi da qoneba gadaeca 

gaeros.31 rogorc amboben am kavSiris 

mniSvneloba ara imdenad misi miRwevebi 

iyo sferoSi, aramed ubralod faqti, 

rom saxelmwifoebma aRiares humanitar-

uli daxmarebis kuTxiT TanamSromlobis 

aucilebloba saerTaSoriso samarTlis 

bazisad gamoyenebis gziT.

b) morigi saerTaSoriso konvenciis 

Seqmnis mcdeloba

msoflio katastrofebTan gamklave-

bis saerTaSoriso samarTli didad ar 

ganviTarebula iqamde, sanam 1971 wels, 

gaerom Seqmna ubedurebebTan gamklave-

bis kordinaciis ofisi (UNDRO), romel-

ic saboloo jamSi ubedurebebis Sesaxeb 

informaciis gamavrceleblad iqca mx-

olod. 

amis Semdeg, 1984 wels, isev gaeros 

farglebSi, SemoTavazebuli iyo kon-

venciis samuSao varianti, romelic ex-

eboda saerTaSoriso daxmarebis miwode-

bas, Tumca is miRbuli ar iqna. es kon-

vencia aRniSnavda, rom saxelmwifoebi 

gamoxataven survils daexmaron erTma-

neTs, magram gaeros wesdebis, qveynebis 

Tnasworobisa da suverenulobis, aseve 

qveynis Sida saqmeebSi Caurevlobis prin-

cipis dacviT.32

konvencia ar axsenebda imas, daza-

ralebuli saxelmwifoebis daxmareba an 

daxmarebis miReba, warmoadgenda Tu ara 

raime saxis valdebulebas. daxmarebis 

SeTavazeba unda ganxorcielebuliyo ne-

bayoflobiT da zemoxsenebuli principe-

bis dacviT. 

g) saerTaSoriso CveulebiTi 

samarTali

radgan ar gvaqvs savaldebulo Zalis 

mqone saerTaSoriso konvenciebi am sf-

eroSi, saWiroa saerTaSoriso Cveulebebs 

CavxedoT. Tumca, ramdenad SeiZleba miv-

iCnioT daxmarebis valdebuleba opinio 

juris-ad is sakiTxia, romelzec SeTanxmeba 

mecnierebs Soris dRemde ver xdeba. 

Seqmnis dRidan gaero TamaSobda mniS-

vnelovan rols msoflio katastrofe-

bis dros daxmarebis kuTxiT. generaluri 

asambleis ramdenime rezoluciaSic aRin-

iSna gaeros rolis mniSvnelobis Sesaxeb 

da miemarTa generalur mdivans ganeviT-

rebina da gaeumjobesebina organizaciis 

unari epasuxa aseTi kataklizmebisaT-

vis.33 Tumca am nawilis mizania daadginos, 

ramdenad SeZlo gaeros rezoluciebma 

moexdina raime saxis samarTlebrivi val-

debulebis formireba, romelic saxelm-

wifoebs msoflio ubedurebebis dros 

daxarebas mosTxovda.

1981 wels, gaeros generalurma asam-

bleam miiRo rezolucia, romelic mi-

marTuli iyo gaeros unaris gazrdaze 

stiqiuri ubedrebebis gamklavebis sa-

kiTxSi.34 am rezoluciam kidev erTxel na-

Telyo, rom suverenuloba sakvanZo maxa-

siaTebelia daxmarebisas.35

generaluri asambleis morigi 43/13136 

rezolucia, mniSvnelovani iyo imdenad, 

ramdenadac pirvelad gakeTda miTiTeba 

gaeros mizanze moagvaros saerTaSor-

iso humanitaruli krizisebi da daiwyo 

katastrofaze reagirebis dakavSireba 

adamianis uflebaTa sakiTxTan. rezolu-

cia ambobda, rom stiqiuri ubedurebebis 

msxverplebis an msgavs situaciaSi aRmo-

Cenili xalxis mitoveba humanitaruli 

daxmarebis gareSe, aris safrTxe adami-

anis sicocxlisTvis da maTi adamianuri 

Rirsebis Seuracxyofa.37

rezoluciam aseve mxari dauWira wi-

Teli jvris moZraobis da sxva humani-

taruli organizaciebis mier gaJRere-

bul principebs, romlebic acxadebdnen, 

rom bunebrivi ubedurebebisa da msgavsi 

gansakuTrebuli mdgomareobebis dros 

humanurobis, neitralurobis da miuker-

Zoeblobis principebi unda iqnes gamoy-

enebuli am cnebebis yvelaze farTo in-

terpretaciiT. 

rezoluciam daTqma – ubedurebis 

dros daxmarebis Sesaxeb -daakavSira 

gaeros miznebTan da adamianis ufle-

bebTan, riTac gaamyara safuZveli imisa, 

rom saxelmwifos mier ubedurebaze rea-

gireba saerTaSoriso donis sakiTxTa 

rigs mikuTvnebuliyo.
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momdevno etapze, 1991 wlis dekem-

berSi, gaeros generalurma asambleam mi-

iRo rezolucia 46/182. am rezoluciam 

daawesa saxelmZRvanelo principebi hu-

manitaruli daxmarebis miwodebis miz-

niT TanamSromlobis Sesaxeb, gaakeTa ra 

gansakuTrebuli xazgasma prevenciasa 

da momzadebulobaze. rezoluciam aseve 

ganamtkica is, rom humanitarulobis, nei-

tralurobis da miukerZoeblobis pri-

n cipebi kvlav fundamenturi iyo saer-

TaSoriso daxmarebis ganxorcielebis 

dros.38

am rezoluciam ganamtkica dazarale-

buli saxelmwifos gansakuTrebuli ro-

li, magram aseve adamianis uflebebsa da 

gaeros qartiaze dafuZnebiT aRiara sa-

sicocxlo mniSvneloba saerTaSoriso 

sazogadoebis mxridan reagirebisa. re-

zoluciam Seqmna iseTi institutebi, 

rogoricaa saswrafo daxmarebis koor-

dinatori, Seqmna gansakuTrebuli finan-

sirebis procedurebi da daarsa special-

uri komiteti, romelic gaeroSi koor-

dinirebas gaaumjobesebda. es rezolucia 

warmoadgenda gaeros mier wingadadgmul 

mniSvnelovan nabijs am sferoSi saerTa-

Soriso TanamSromlobis mimarTulebiT. 

miuxedavad yovelivesa, rogorc 

gamoCnda, gaerom uari Tqva mcdelobaze 

ganeviTarebina saerTasoriso samarTali, 

romelic saxelmwifos pasuxismgeblobas 

daawesebda da mis nacvlad gezi aiRo sak-

uTari unarebis ganviTarebaze saxelmwi-

foebTan erTad koordinaciis gziT epa-

suxa aseti tipis gamowvevebisTvis.

gaeros dasaxelebul rezolucie-

bSi ar iZebneba iseTi formulirebac ki, 

romelic raime saxis miTiTebas mainc 

akeTebs imaze, rom gaero mouwodebs yve-

la saxelmwifosTvis gauwodon daxmare-

bis xeli erTmaneTs.39

d) civilizebuli erebis mier 

aRiarebuli samarTlis zogadi 

principebi

saerTaSoriso samarTlis kidev erTi 

wyaro, romelic Cveni miznebiT sain-

tereso SeiZleba iyos aris civilizebuli 

erebis mier aRiarebul samarTlis princ-

ipebi. 40 marTlmsajulebis saerTaSo-riso 

sasamarTlo ar axdens romelime qveynis 

Sida kanondmeblobis kopirebas, magram 

rogorc braunli ambobs sasamarTlos 

aqvs saSualeba amoiRos erovnuli kanon-

mdeblobidan is principebi da logikuri 

interpretaciebi, romlebic daexmareba 

mas saxelmwifoTSoriso urTierTobe-

bis ganviTarebaSi.41 Tu romelime civi-

lizebulma erma adgilobrivi kanondme-

blobiT daawesa msoflio kataklizmebis 

dros gadarCenis mizniT daxmarebis val-

debuleba da Tu es xels Seuwyobs saxelm-

wifoTa Soris urTierTobebis ganvi-

Tarebas, sasamarTlom unda `iTxovos~ es 

principi da gamoiyenos rogorc nawili 

saerTaSoriso samarTlis.42

Tumca unda iTqvas, rom daxmarebis es 

principi ar aris universalurad miRebu-

li qveynebis mier Sida kanonmdeblobebi-

Tac ki. samarTlis qveynebi, rogorebicaa 

avstralia, aSS, gaerTianebuli samefo 

da kanada ar uweseben sakuTar Tavs aseT 

valdebulebas,43 maSin rodesac samo-

qalaqo samarTlis qveynebSi, rogorebi-

caa evropuli saxelmwifoebis umravle-

soba aseTi valdebuleba arsebobs.44

arsebobs garkveuli SemTxvevebi 

rodesac mxare valdebulia aRmouCi-

nos daxmareba. magaliTisTvis, sanapiro 

saxelmwifoebs aqvT valdebuleba daex-

maron rTul mdgomareobaSi moyolil 

mezRvaurebs, romlebic maTi saxelm-

wifo wylebis mimdebare teritoriaze 

arian. es valdebuleba ganmtkicebulia 

rogorc konvenciiT,45 aseve saerTaSori-

so CveulebiTi samarTliT.46

konvenciebi aseve uwesebel valde-

bulebas saxelmwifoebs daexmaron me-

zoblebs, rodesac maT ician garkveuli 

ekologiuri an industriuli zianis 

Se saxeb romlis Sedegebsac transsas-

azRvro xasiaTi eqnebaT.47 magaliTad, 

ra  dioaqtiuli gaJonvis Sesaxeb infor-

maciis miwodeba savaldebuloa mezobeli 

saxelmwifosTvis Tu es SenTvis cnobil-

ia, 48 magram valdebuleba ar vrceldeba 

iseT sferoze rogoricaa dazaralebuli 

mosaxleobis daxmareba.
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yovelive zemoTqmuli saSualebas 

gva Zlevs vTqvaT, rom arsebobs sul mcire 

survili imisa, rom msoflio katastro-

febTan gamklavebis saerTaSoriso samar-

Tali arsebobdes, Tu ar daveTanxmebiT 

im Sexedulebas rom is ukve arsebobs. 

Semdegi Tavis msjeloba swored am uka-

naskneli Sexedulebis gaziarebiT wari-

marTeba.

2.2. msoflio katastrofebTan 

gamklavebis arsebuli 

saerTaSoriso samarTali (IDRL)

a) moqmedi pirebi

msoflio katastrofebTan gamklave-

bis saerTaSoriso samarTals ramdenime 

moqmedi subieqti hyavs. pirvel rigSi, 

saxelmwifoebs SeuZliaT aRmoaCinon 

daxmareba saqonlisa an fuladi saxsre-

bis gamoyofiT, ormxrivi an mravalmxrivi 

xelSekrulebebis gaformebiT, aseve xeli 

Seuwyon Cveulebis formirebas Tavisi 

qceviT.49 amasTanave, saerTaSoriso da 

regionalur organizaciebs, rogoricaa 

nato da evrokavSiri, ZaluZT ubedurebe-

bis Jams daxmarebebis aRmoCena da dakav-

Sirebuli xelSekrulebebis gaformeba.

sul ufro aqtiurdebian am mima r-

TulebiT arasamTavrobo organizaci-

ebic. arasamTavrobo organizaciebi Zal-

zed mniSvnelovania imdenad, ramdena-

dac swrafad reagirebis saSualeba aqvT 

saxelmwifoebTan SedarebiT, an saerTo-

dac iseT dros moqmedeben rodesacpoli-

tikuri mizezebiT esa Tu is saxelmwifo 

umoqmedoa. Tumca, maTi naklovaneba im-

aSia, rom ar eniWebaT imdenive privile-

gia, saSualeba an imunitetebi ramdenic 

saxelmwifoTaSoris organizaciebs.

b) ormxrivi da mravalmxrivi 

xelSekrulebebi

xelSekrulebebi msoflio katastro-

febTan gamklavebis saerTaSoriso sa-

marTlis yvelaze gavrcelebuli wyaroa. 

arsebobs araerTi ormzrivi SeTanxmeba 

ubedurebebis dros daxmarebasTan dakav-

SirebiT, romlebic, rogorc wesi, dax-

marebis aRmoCenis nebas rTaven xelSem-

kvrel mxareebs. samwuxarod umetesoba 

politikuri uTanxmoebebis sagania, rac 

iwvevs maT viwro gagebas da iSviaTad 

gamoyenebas.50

1950-ian wlebSi amgvari xelSekrule-

bebi umetesad ormxrivi iyo da konkre-

tuli ubedurebis sapasuxod ideboda.51 

es periodi aseve xasiaTdeboda iseTi 

xelSekrulebebiT, romlebsac mezo-

beli saxelmwifoebi aformebdnen mosa-

lodneli ubedurebis erToblivad gam-

klavebis mizniT. aseTi xelSekrulebebi 

viwro iyo rogorc fokusis, aseve fun-

qcionalurobis kuTxiT. 1970-ian wleb-

Si xelSekrulebebi gafarTovdnen da 

moicves sakiTxTa ufro farTo wre, ram-

denime regioni da aspeqti.52

amis sawinaaRmdegod arsebobs mxolod 

ramdenime mravalmxrivixelSekruleba,53 

romlebic, rogorc wesi, regionaluri 

jgufebis farglebSi iqmneboda. ase 

magaliTad, 1987 wels evropis sabWom 

daafuZna mravalmxrivi TanamSromlobis 

jgufi evropis regionSi ubedurebebTan 

gamklavebisa da maTi Tavidan aridebis 

mizniT. 

Tumca, aseTi xelSekrulebebis ume-

tesoba ar exeba uSualod ubedurebebs da 

sanacvlod, mxolod konkretul sakiTx-

ebs Seexebian. erT-erTi adreuli magal-

iTi 1946 wlis gaeros konvenciaa gaeros 

privilegiebisa da imunitetebis Sesaxeb. 

es xelSekruleba vrceldeba yvelanairi 

kataklizmebis dros, magram faravs mx-

olod gaeros personalsa da eqspertebs. 

miuxedavad imisa, rom mravalmxrivi 

xelSekrulebebi romlebic bunebriv da 

adamianis mier gamowveul ubedurebebs 

faraven Zalzed iSviaTia, aRsaniSnavia 

ori, romlebic Cernobilis SemTxvevis 

Semdeg maleve miiRes.54

zogierTi xelSekruleba uSualod 

eTmoba ubedurebebis dros Casatarebel 

samuSaoebs. magaliTad, 1944 wlis samo-

qalaqo aviaciis Sesaxeb saerTaSoriso 

konvencia mouwodebs saxelmwifoebs xeli 

Seuwyon frenebs, iqneba es tranzituli 

Tu pirdapiri, im mizniT, rom `ganaxor-

cielon daxmareba bunebrivi da adamianis 
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mier gamowveuli kataklizmebis dros, 

romlebic mniSvnelovan zians ayeneben 

adamianis janmrTelobasa da garemos~.55

erT-erTi yvelaze bolo mravalmxri-

vi xelSekruleba am problemebis mogva-

rebis mizniT aris temperes konvencia. 

is ZalaSi 2005 wlis 8 ianvars Sevida, 

misi 30 saxelmwifos mier ratificire-

bis Semdeg.56xelSekruleba xelmomweri 

saxelmwifoebisagan iTxovs ganaviTaron 

daxmareba telekomunikaciebis sferoSi, 

raTa Seamciron kataklizmebis zegavlena 

da ecadon Seamciron barierebi, romleb-

sac humanitaruli organizaciebi xvde-

bian.

xelSekruleba aRiarebs saxelmwifo-

Ta uflebas pirdapir, kontrolirebad da 

koordinirebul daxmarebaze konvenciis 

farglebSi da misi moqmedebis terito-

riaze. Tumca, centraluri elementi am 

konvenciisa, mainc telekomunikaciebis 

aRWurvasTan dakavSirebiT barierebis 

moxsnaa.57

g) samarTlis sxva wyaroebi

ubedurebebTan gamklavebis saerTa-

Soriso samarTlis ganviTareba sxva wy-

aroebidan SezRudulia. zogierTi prin-

cipi, rogoricaa magaliTan Caurevloba, 

rogorc ukve aRiniSna, vrceldeba msof-

lio katklizmebis drosac. sxva wesebi, 

SeiZleba arapirdapiri da umniSvneloa. 

arsebobs saerTaSoriso sasamarTloebis 

mier ganxiluli gadawyvetilebebi, rom-

lebicmiuTiTeben, rom es sakiTxi xvdeba 

adamianis uflebaTa samarTlis sferoSi. 

sxvebi amtkiceben, rom daxmarebis val-

debuleba Camoyalibda saerTaSoriso 

CveulebiTi samarTlis farglebSi, Tumca 

aRarafers amboben am valdebulebebis 

moculobasa da konteqstze.58

saboloo jamSi SeiZleba iTqvas, rom 

arsebuli xelSekrulebaze dafuZnebuli 

sistema, jerac kidev ar aris uSuaod am 

sakiTxebs daTmobili da, miuxedavad im-

isa, rom CveulebiTi samarTali SeiZleba 

arsebobdes, ar yofila Tanmimdevruli 

da gangrZobadi praqtika misi formali-

zebisaTvis.59

daskvna

yovelive zemoTqmulidan gamom-

dinare, statiis bolos, daskvnebis ga-

keTeba rTulia, Tumca Tu davfiqrdebiT 

SekiTxvaze – arsebobs Tu ara momavali 

kataklizmebTan gamklavebis saerTaSor-

iso samarTlisaTvis? – raime arsebiTi 

cvlilebis gareSe, pasuxi morig ube-

durebaze savaraudod iqneba `ubedureba 

rogorc yovelTvis~. dReisaTvis saxelm-

wifoebi aseT dros xom ad hoc moqmedeben. 

tamperas konvenciis msgavsi xelSe-

krulebebi imedis momcemia, Tumca ga-

aCnia bevri dabrkoleba, radgan saer-

TaSoriso samarTlis wyaroebis, maT 

Soris xelSekrulebebis, saerTaSoriso 

CveulebiTi samarTlis, samarTlis zog-

adi principebisa da mecnierTa naSrome-

bis analizma gvaCvena, rom ar arsebobs 

raime safuZveli, rom vivaraudoT msof-

lio kataklizmebis mier dazaralebuli 

mxarisTvis daxmarebis valdebuleba ak-

isriaT sxva saxelmwifoebs. saxelmwifoe-

bi exmarebian erTmaneTs humanurobis, 

solidarobis da ufro xSirad, Tavisi 

erovnuli interesbis gatarebis miz-

niT, raime samarTlebrivi valdebulebis 

SegrZnebis gareSe.

Tu yvelaferi ucvleli darCeba, 

arsebobs safrTxe, rom mravali weli 

gava, sanam msoflio kataklizmebTan ga-

mklavebis saerTaSoriso samarTali sa-

bo lood Camoyalibdeba da saxelmwi-

foebi samarTlebriv valdebulebas igr-

Znoben. swored amitom, samecniero sa-

zogadoebas, rogorc arasdros, SeuZlia 

procesis fasilitatoris roli moir-

gos am sakiTxisadmi gansakuTrebuli 

yuradRebis gamaxvilebiT. aqve, amisaT-

vis aucilebelia ara mxolod terminis 

gagebis unificirebasTan dakavSirebuli 

umaRlesi donis Sexvedrebis mimoxilva, 

aramed iseTi mniSvnelovani problemebis 

mecnierul gaazrebaze rogoricaa katak-

lizmebis gageba adamianebis mowyvlado-

bis kuTxiT, erTiani CarCos ar arsebo-

bis problemebis mimoxilva da msoflio 

katastrofebTan gamklavebis saerTa-
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INTRODUCTION

For centuries, disasters, be it natural or 
man-made, occurred and will continue to ap-
pear as an uncontrollable fact of life. However, 
responding to the needs of disaster victims is 
something within the capabilities of internation-
al society. Lending one another humanitarian 
assistance is an idea people have expressed 
since antiquity.1 De Vattel, for example, be-
lieved that this is part of the natural law, which 
bound both men and states. He observed that:

“Every man realizes that he could not live 
happily or improve his condition without the help 
and intercourse with other men […] Therefore, 
since nature has constituted men thus, it is clear 
that it means them to live together and mutually 
aid and assist one another […] Thus, states also 
share responsibility to support each other”.2

Consequently, the need for states to act 
together to aid the victims of warfare has devel-
oped into an extensive body of law. However, 
analogous laws to regulate humanitarian as-
sistance during peacetime, which would apply 
to disasters, had limited progress. What exists 
today has been described as a “patchwork” of 
treaties and customary international law.3 Still, 
there has yet to be a comprehensive agree-
ment if there is international disaster response 
law.4 

Article at hand will analyze this particular 
issue. However, as far as this topic lacks ap-
propriate attention within Georgian academic 
society, article also discusses three important 
topics: First, it explores how we defi ne “disas-
ter” with respect to human vulnerability. After 

IRINA AGHAPISHVILI
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it tries to identify if there is tenacious interna-
tional framework to respond to disasters and 
fi nally, it studies the issue of the international 
disaster-related laws as such.

1. DISASTERS

1.1. Defi nition of Disaster

On March 11, 2011, a devastating earth-
quake struck six miles off the coast of Japan.5 
A tsunami triggered by the earthquake covered 
large portions of the country.  Flooding caused 
by the tsunami destroyed whole towns; the en-
tire population of one Japanese town was re-
ported missing.6 Meanwhile the government of 
Japan warned of another international disaster 
– a possible nuclear meltdown.7

Nevertheless such cases could easily be 
qualifi ed as world disasters in general; there 
is no international response mainly because 
of the lack of the common understanding what 
exactly is a disaster.

Otherwise, unfortunately, there is no con-
sensus in the legal community as to the defi -
nition of the term “disaster”.8 The International 
Federation of the Red Cross (“IFRC”) defi nes 
“disaster” as “a sudden, calamitous event that 
seriously disrupts the functioning of a commu-
nity or society and causes human, material, 
and economic or environmental losses that 
exceed the community’s or society’s ability to 
cope using its own resources”.9 Also, though 
often caused by nature, disasters can have hu-
man origins. Here, it should be noted, that dis-
cussion and differentiation of this meanings is 
beyond the scope of this article, thus the term 
disaster is seen in general.
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The IFRC has also provided a so called “di-
saster equation,” which reads as “Vulnerability 
+ Hazard = Disaster”.10 To put it other way, a di-
saster occurs when a hazard impacts people.

Taking into consideration this defi nition as 
a guideline for understanding disasters, could 
lead to the conclusion that our perception of 
disasters is tied to the human element; further-
more, the severity of a disaster is often ana-
lyzed in terms of its impact on human-created 
communities and populations. As correctly not-
ed, our vulnerability to disasters can be mea-
sured by our preparation and our capacity to 
respond.11

1.2. International Framework 
of Disaster Relief

Unfortunately, there is total lack of a com-
prehensive unifi ed framework to address disas-
ters.12 As noted by Elyse Mosquini, a delegate 
from the International Federation for the Red 
Cross to the United Nations, no “fl agship inter-
national treaty” exists to directly address how 
international law and the international commu-
nity shall or may respond to a disaster.13

However, it should be noted that many in-
ternational resolutions, regional and bilateral 
agreements have been emerged regarding 
how countries may support each other in the 
event of a disaster.

Additionally, treaties regarding other areas 
of international law have relevant provisions in 
constructing a response to a disaster. However, 
the rules may be very different. Thus, it is com-
mon to set aside any international agreements 
and laws and simply respond to crises on an ad 
hoc basis.14

Although no unifi ed legal framework exists 
for the response to disasters, most of the legal 
issues arising in their wake are common to all 
disasters.15 There are two key stages in the re-
sponse to disaster: the humanitarian response 
and long-term development. Each stage gener-
ates unique legal issues.16

With regards to some of the issues com-
mon to the fi rst stage could be said that they 
are: coordination of hundreds of responders 
and barriers to entry for aid providers. For ex-
ample, when country attempts to coordinate all 
of these actors legal way for aid providers to 

enter the country quickly can be overwhelm-
ing.

As for the second stage, it is fi rst of all 
“right-to-return”. In the aftermath of disaster, 
land and property rights create a complex le-
gal regime.17 For example, such questions as 
what rights do renters have regarding the site 
of the land where their home previously stood? 
How should the law guide resettlement? How 
will elections be conducted and may other 
problems arise.18 Further, disasters generate 
huge problems with violence, giving rise to a 
host of legal issues. How can victims report 
violence after relocating from the place where 
they experienced that violence? At the Houston 
Astrodome after Hurricane Katrina, for exam-
ple, police did not know how to cope with crime 
reports for incidents occurring outside of their 
jurisdiction.19 Thus, it could be correct to say 
that developing a legal framework to handle 
disasters is not only timely and relevant; it is 
overdue.

2. INTERNATIONAL DISASTER RESPONSE LAW

2.1. The History of Development of 
International Disaster Response Law

As already noted above, for years, states 
have expressed a willingness to help each 
other to cope with disasters. For example, af-
ter an earthquake collapsed Lisbon in 1755, 
King George II asked the English parliament 
to send “such speedy and effectual relief as 
may be suitable to so affl icting and pressing an 
exigency”.20 However, it was not until the end of 
the 19th century when effort was made to cre-
ate a large-scale international relief regime for 
victims of disasters.21 
a) The International Relief Union

In 1921, following the 1908 Messina earth-
quake, the President of the Italian Red Cross, 
Senator Giovanni Ciraolo, suggested that the 
international community establish International 
Federation for Mutual Relief to Peoples 
Overtaken by Disaster.22 The proposal was ad-
opted by the League of Nations in 1927. On 27 
December 1932, the Convention and Statute 
Establishing the International Relief Union en-
tered into force. “This was the fi rst, and so far, 
only instance of States establishing a treaty-
based system for responding to disasters”.23 
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The Union was intended to serve as a main 
body for international aid. Member states were 
required to make an initial contribution to the 
Union in the same share as their contribution to 
the League, but thereafter the Union was to be 
funded by voluntary donations.24 Relief would 
be provided in accordance with the Convention, 
thereby establishing that assistance was given 
as an act not of charity but of justice.25

Article 3 of the Convention provided that 
the Union was at place to operate for the ben-
efi t of all people, irrespective of nationality or 
any other distinctions. At the same time, the 
Union’s actions were limited to disasters oc-
curring in the territory of the parties.26 Article 
4 of the Convention provided that the Union’s 
operations were to be undertaken only with 
the consent of the state concerned.27 These 
two articles embodied the two main principles 
of the Union; namely, respect for the territorial 
sovereignty of parties and non-discrimination 
in assistance.28 The Convention did not, how-
ever, expressly formulate the right of relief. The 
International Relief Union provided its assis-
tance only in two disasters: in 1934, after an 
earthquake in Orissa and in 1935, during an 
earthquake in Baluchistan.29

Unfortunately, the International Relief 
Union never realized its potential for interna-
tional disaster relief. Its fi nancial resources 
were limited, and thus during above-mentioned 
happenings the actions taken were only sym-
bolic. Soon it was referred to scientifi c work 
and was never able to establish lasting inroads 
in International Disaster Response Law.30 

In theory, the Union existed after the estab-
lishment of the United Nations but efforts to re-
vive it were unsuccessful and the Union’s func-
tions were fi nally given to the United Nations 
in 1967.31 It’s said that Unions activities are of 
signifi cance not for their achievements in the 
fi eld, but rather as evidence of the early rec-
ognition by States of the need for collaboration 
in matters of humanitarian assistance on the 
foundations of international law.
b) Attempt to draft International Convention

International Disaster Response Law did 
not advance until the United Nations created 
the Offi ce of the United Nations Disaster Relief 
Coordinator (UNDRO) in 197l, which at the end 

was only able to act as a disseminator of infor-
mation about disaster. 

After, in 1984, again within the United Na-
tions, there was a proposed draft convention to 
deal with the delivery of international aid, but it 
was not adopted. This draft convention noted 
that international community has willingly ren-
dered assistance during disasters but recalled 
the principle duty of States to cooperate with 
one another in accordance with the Charter 
and the principles of sovereign equality of 
States and non-intervention with the domestic 
jurisdiction of any State.32

However, it should be noted that an offer 
of assistance was to be made voluntarily, and 
reference to the principles of sovereign equal-
ity and non-intervention confi rmed that accep-
tance of aid was a matter for the target state.
c) Customary International Law

As there are no binding international con-
ventions in the area it is appropriate to look to 
international custom. Here it is not practical to 
consider all examples of state practice or to es-
tablish whether or not there is the necessary 
opinion juris to show that states accept or de-
liver aid because they believe that law requires 
such action.

Since its creation, the United Nations has 
played a role in international disaster relief. 
Various resolutions of the General Assembly 
have recognized the value of the United Nations 
role and directed the Secretary-General to de-
velop and improve the organization’s ability to 
respond to a disaster.33 The following part of 
the chapter considers whether United Nations 
resolutions have identifi ed and created, a legal 
obligation upon states to support each other in 
case od an disaster.

In 1981, the General Assembly issued 
a resolution intended to improve the United 
Nations capacity to respond to disasters.34 This 
Resolution made clear again that sovereignty 
remained a key feature of international disaster 
assistance.35

United Nations General Assembly Reso-
lution 43/13136 was historical as, for the fi rst 
time, the General Assembly made reference 
to the aims of the United Nations in solving in-
ternational humanitarian crises and began to 
tie disaster response to human rights issues. 
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Resolution was saying that the abandonment 
of the victims of disasters and similar emergen-
cy situations without humanitarian assistance 
constitutes a threat to human life and an of-
fence to human dignity.37

This Resolution also restated principles 
proposed by the Red Cross Movement and 
other humanitarian organizations by affi rming 
that in the event of disasters and similar emer-
gency situations, the principles of humanity, 
neutrality and impartiality must be given utmost 
consideration by all those involved in providing 
humanitarian assistance.

As already noted the Resolution tied the 
provision of disaster relief to the aims of the 
United Nations and human rights, establishing 
the basis for a fi nding that how a country re-
sponds to a disaster is a matter of international 
concern.

Afterwards, in 1991, the United Nations 
General Assembly adopted Resolution 46/182. 
This Resolution contained guiding principles 
for the coordination and provision of humani-
tarian assistance, putting great emphasis on 
prevention and preparedness. The Resolution 
restated that the principles of humanity, neutral-
ity and impartiality were fundamental principles 
governing the delivery of international aid.38

This resolution reaffi rmed the primary role 
of the affected state, but recognized the vital 
need, based on human rights and the Charter 
of the United Nations, for the international com-
munity to respond to disasters. It restated the 
need for resources and rapid response, pro-
vided a detailed list of responsibilities to the 
Emergency Relief Coordinator, established 
emergency funding procedures and estab-
lished the Inter-Agency Standing Committee to 
try and improve United Nations coordination. 
This Resolution represented dramatic move by 
the United Nations to improve its response to 
calls for assistance. 

Nevertheless, the United Nations has 
moved away from attempts to develop inter-
national law that governs state responsibilities 
and has instead moved to enhance its own 
ability to respond and to manage the response 
by states that choose to respond through the 
United Nations process.

Most importantly, there is nothing in the 
United Nations’ resolutions, which suggests 
that the members of the United Nations are of 
the view that providing assistance to another 
state is a requirement of international law.39

d) The General Principle of Law Recognized 
by Civilized Nations
Another source to look at is the general prin-

ciples of law recognized by civilized nations.40 
This means that not only the International Court 
of Justice will simply adopt domestic law but 
rather, as Brownlie correctly argues it allows 
the Court to borrow from domestic law those 
principles and reasoning that would assist the 
development of interstate relations.41 If the na-
tional laws of civilized nations impose a widely 
accepted legal duty to rescue, then that duty 
could, if it would promote the development of 
interstate relations be borrowed and applied to 
states as part of international law.42

However it should be noted, that a duty to 
aid other people is not a principle universally 
recognized even in domestic law. It is tradi-
tionally said that common law countries, such 
as Australia, the United Kingdom, the United 
States and Canada, do not have a legal duty to 
rescue,43 whereas the civil law countries, such 
as most European countries, do.44

There are examples of situations where a 
duty to assist others is imposed. For example, 
under the law of the sea there is a duty on sea-
farers and coastal states to help people in dis-
tress at sea. This duty is established both by 
convention,45 and by customary international 
law.46

Conventions have also imposed a duty 
on states to assist their neighbors when they 
are aware of environmental or industrial haz-
ards that are likely to have cross-border impli-
cations.47 For example, a state is obligated to 
warn its neighbor of a nuclear accident that may 
threaten the neighboring state’s environment,48 
but that does not include obligation to actually 
assist the affected population.

In line with all above-mentioned it could be 
said that there is at least a common will to have 
Unifi ed International Framework of Disaster 
Relief Law, if we do not see it as already ex-
istent one, of course. Next part of this article is 
sharing the latest view. 
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2.2. EXISTING INTERNATIONAL DISASTER 
RESPONSE LAW

a) Actors
There are several actors that infl uence 

International Disaster Response Law. First, of 
course, states can provide relief and monetary 
assistance, enter into bilateral and multilateral 
agreements, and thus establish custom through 
their conduct.49 Further, intergovernmental or-
ganizations and regional groups, such as the 
North Atlantic Treaty Organization and the 
European Union, are involved in giving assis-
tance during disasters and concluding disaster-
related agreements. 

Also, Nongovernmental organizations 
have uncontrovertibly become increasingly 
important, as they are sometimes able to act 
when states or governmental organizations, 
for several, including political reasons, cannot. 
However, one serious problem of nongovern-
mental organizations is that they are not auto-
matically granted the same privileges or immu-
nities as intergovernmental organizations.
b) Bilateral and Multilateral Agreements

The most common source of International 
Disaster Response Law is of course Treaties. 
As already noted, there are numerous bilateral 
agreements on disaster as relief operations. 
Unfortunately, as correctly noted by Smith 
many of the agreements are subject to politics, 
which causes them to be narrowly tailored and 
restricted in focus.50 

In the 1950s, agreements on disaster re-
lief were usually bilateral treaties that were 
formed in response to particular disasters.51 
There were also treaties in which neighboring 
countries sought to prepare for disasters that 
might affect those countries. However, treaties 
were narrow in both focus and function.52 In the 
1970s, such treaties became broader; include 
wider regions and more relief activities.

There are far fewer multilateral disaster 
response and prevention treaties,53 which are 
drafted within regional groups. For example, in 
1987, the European Council established a mul-
tilateral cooperation group for disaster response 
and prevention for the European region. 

Most of the multilateral treaties that are re-
lated to disasters are not specifi c to them and, 

instead, deal only with particular issues. For ex-
ample, such is the United Nations Convention 
on the Privileges and Immunities of the United 
Nations of 1946. It is applicable to any disaster 
situation but only covers United Nations per-
sonnel and experts. Multilateral agreements 
governing natural or technological disasters 
are relatively rare; however two exceptions 
were adopted soon after the Chernobyl nuclear 
accident in 1986.54 

Some treaties specifi cally deal with disas-
ter relief. For example, the 1944 Convention on 
International Civil Aviation calls upon states to 
facilitate entry, departure, and transit of relief 
fl ights “undertaken in response to natural and 
man-made disasters which seriously endanger 
human health or the environment”.55

Finally, one of the most recent multila-
teral disaster response treaties is the 
Tam pere Convention on the Provision of 
Telecommunication Resources for Disaster 
Mitigation and Relief Operations (Tampere 
Convention). It came into force on January 8, 
2005, after being ratifi ed by thirty countries.56 
The treaty requires that parties help each other 
to facilitate prompt telecommunications aid and 
mitigate a disaster’s impact at the same time 
seeks to improve disaster response by reduc-
ing the regulatory barriers.

The treaty recognizes the right of a state to 
direct, control, and coordinate assistance pro-
vided under the convention within its territory; 
however, as already noted, the core element 
of the Tampere Convention is its reduction of 
regulatory barriers concerning telecommunica-
tion equipment.57 
c) Other Sources of Law

Although some rules, like the principle of 
nonintervention, are applicable to disaster, de-
velopment of International Disaster Response 
Law from sources other than treaties is limited. 
There are only a few of international court deci-
sions that have implication. Some say that di-
saster assistance is part of human rights law. 
Others point that response obligations have 
been created through customary international 
law, but they remain uncertain about the scope 
and content of those obligations.58

Finally we could say, that although there 
are many sources that contribute to existing 
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International Disaster Response Law, there is 
no single defi nitive source. The discussed trea-
ty-based system has not yet specifi cally ad-
dressed disaster relief and court decisions are 
indirect or infrequent. Even if customary law 
may exist, there has not been a comprehensive 
and lasting system to formalize it.59

Conclusion

Taking into consideration all above men-
tioned, at the end of the article it becomes hard 
to make conclusion, however quick response 
would be that if we could think of what is the 
future of International Disaster Response Law 
– without any meaningful change to the current 
understanding of it, the response to the next ca-
tastrophe that inevitably will fall may well be “di-
saster as usual”. For now, as observed, states 
respond to disasters on an ad hoc basis. 

Treaties like Tempere Convention are im-
portant however have a lot of obstacles having 

in mind presenting statements like that there 
is nothing in any legal document, which sug-
gests that states are of the view that providing 
assistance to another state is a requirement of 
international law. States are often supporting 
each other because of their own interests with-
out thinking of any legal obligation.

If we will leave everything like it is, years 
could pass before International Disaster Res-
ponse Law will become important part of the 
legal doctrine and states start to think of legal 
obligation. Thus scientifi c society is of the huge 
importance for the popularization and develop-
ment of the process of rise of the awareness to 
its importance, because increased awareness 
among all actors, and states as such, concern-
ing their responsibility to protect natural disas-
ter victims would improve the imperfect system 
of international disaster relief in our vulnerable 
world. This article aimed to serve this particular 
task. 
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adamianTa gadaadgileba erTi teri-

toriidan meorisken, erTi qveynidan – me-

oreSi, kacobriobis ganviTarebis proce-

sisTvis ucxo movlena araa da mudmivad 

axasiaTebda mas. ukanasknel periodSi 

migraciis procesebma moicva msoflios 

mravali qveyana. adamianebi gaxdnen ufro 

komunikabelurebi, isini midian TavianTi 

sacxovrebeli adgilidan didad daSore-

bul qveynebSi ukeTesi pirobebis saZeb-

nelad da cxovroben ucxo qveyanaSi. es 

gamowveulia adamianebis moTxovnile-

bebebisa da SesaZleblobebis gazrdiT, 

ukeTesi cxovrebis donis mopovebis sur-

viliT an kidev devnisa da Zaldatanebis 

Sedegad ltolvilebad an iZulebiT gad-

aadgilebul pirebad gadaqcevis gamo.

sabednierod, gadaadgilebis gamom-

wvev politikur da iZulebiT safuZv-

lebs jer kidev sWarbobs ekonomikuri 

motivebi. adamianebi umetes SemTxvevaSi 

miiswrafian materialuri mdgomareobis 

gaumjobesebisken da politikuri mizeze-

bis gamo mxolod ukidures SemTxvevebSi 

toveben ZiriTad samosaxlo adgilebs. mi-

graciuli procesebis kvlevisas mecnieri 

elena sadovskaia wers, rom `ara gvgonia 

politikuri faqtori erTaderTi iyos, 

rasac amtkicebs baltiis qveynebis magal-

iTi. rusebis uflebebi – ganagrZobs e.i. 

sadovskaia, – rogorc moqalaqeebisa da 

eTnikuri umciresobebisa, iq darRveu-

lia, magram baltiis qveynebidan emigra-

cias umniSvnelo adgili uWiravs arseb-

uli xelSemwyobi ekonomikuri situaciis 

gamo~.1

rac Seexeba ltolvilTa samarTleb-

riv mdgomareobas, igi saerTaSo ri so 

arCil loria

ukanono imigraciis saxeebi da 
maTi gamomwvevi mizezebi saqarTveloSi

kanonmdeblobiT mowesrigebulia da mi-

C neulia rogorc iZulebiTi Ronis Zi e-

ba. rogorc gaeros generaluri asamb-

leis 1950 wlis 14 dekembris rezolu-

ciiT damtkicebul wesdebaSi (`gaeros 

ltolvilTa umaRlesi komisariatis 

we  s  deba~) aris aRniSnuli, ltolvilebi 

moklebulni arian TavianTi qveynisagan 

dacvas da saWiroeben im qveynis mxridan 

mfarvelobas, romel qveyanaSic isini 

ltolvilebis saxiT imyofebian.2

amrigad, msoflioSi adamianTa gad-

aadgilebis erTgvari kanonzomiereba 

vlindeba, romlis mixedviTac adamianebi 

toveben TavianT ZiriTad sacxovrebel 

adgilebs da sacxovreblad miemarTebi-

an ufro metad ganviTarebul qveynebSi, 

xolo naklebad ganviTarebul qveynebSi 

Camodian specialistebi da komersante-

bi, romlebic cdiloben moipovon moge-

ba da simdidre warmoebis ganviTarebis 

Sedegad iafi muSaxelis bazaze. rogorc 

samarTlianad miuTiTebs v. r. bioningi, 

`calkeuli specialistebisa da biznes-

menebis garda, romlebic sakuTari nebiT 

Camodian, menejerebisa da inJiner-teqni-

kuri muSakebis didi raodenobac Camodis 

qveyanaSi transnacionalur sawarmoTa 

farglebSi gadacemasTan dakavSirebiT, 

rac maT saSualebas aZlevs win waiwion 

samsaxurebriv kibeze an daemorCilon bi-

znesis moTxovnebs.”3 

migraciuli procesebi saqarTvelo-

s Tvis ucxo arasodes yofila, magram 

bolo ori aTeuli wlis manZilze maTi 

ga aqtiureba aSkarad TvalSi sacemia. Tu 

Tavdapirvelad ruseTis mier samaCabalo-
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sa da afxazeTSi gaCaRebuli antiqarTuli 

kampaniebis Sedegad aSkarad imata emigra-

ciam, anu qveynidan mkvidri mosaxleobis 

gadinebis tendenciam. bolo periodSi, 

saxelmwifoSi mdgomareobis SedarebiTi 

stabilizirebis Semdgom, gaaqtiurda 

imigraciac, e.i. ucxoelTa saqarTvelo-

Si Semosvlis procesi. dasavleTis ganvi-

Tarebul saxelmwifoebSi sakmaod didi 

yuradReba eqceva imigraciis procesebis 

marTvasa da regulirebas da bunebrivia, 

es sfero Cveni qveynisTvisac erT-erTi 

umniSvnelovanesia. aRniSnul sakiTxze 

saqarTveloSi miRebuli sakanonmdeblo 

da kanonqvemdebare normatiul aqtebSi, 

maqsimalurad xdeba saerTaSoriso sa-

marTlis ZiriTadi principebisa da moT-

xovnebis gaTvaliswineba. magram, samwu-

xarod, kanonieri imigraciis gverdiT 

arsebobs ukanono imigraciac, rac serio-

zulad uSlis xels imigraciis sferoSi 

saxelmwifo politikis gatarebas. 

ukanono imigraciad unda CaiTvalos 

yvela iseTi SemTxveva, rodesac piri 

ukanonod cxovrobs qveyanaSi da ar 

icavs am qveynis kanonmdeblobas kanoni-

eri cxovrebis Sesaxeb. ukanono imigra-

cia ganzrax qmedebaa da, saerTaSori-

so aqtebis mixedviT, ar SeiZleba piri 

CaiTvalos ukanonod mcxovrebad, Tu 

man ucxoeTSi dakarga kanonieri samuSao 

da axlis molodinSia. Sromis saerTa-

Soriso organizaciis 143-e konvenciaSi 

`Seuracxmyofel pirobebSi migraciisa 

da Tanabari SesaZleblobebisa da migran-

ti mSromelebis mopyrobis xelSewyobis 

Sesaxeb~ – xazgasmiTaa aRniSnuli, rom 

Tuki mSromeli migranti kanonier safuZ-

velze cxovrobs qveyanaSi dasaqmebis miz-

niT, igi ar ganixileba ukanonod myofad 

an samarTlebrivi normebis damrRvevad 

im ubralo faqtis gamo, rom man dakar-

ga Tavisi samsaxuri, rac TavisTavad ar 

iwvevs cxovrebis nebarTvis an samuSaos 

dawyebis uflebis gauqmebas (mux.8).4

TviT ukanono migraciis cneba am 

konvenciaSi gagebulia, rogorc iseTi 

SemTxvevebi, rodesac mSromeli migranti 

ukanonodaa daqiravebuli, rodesac mo-

cemuli qveynis teritoriaze iwyeba, wa-

rimarTeba am teritoriis gavliT da mi-

emarTeba am teritoriidan mSromelTa mi-

graciuli moZraoba samuSaos saSovnelad, 

romlis procesSic aseTi mSromeli mi-

granti gadaadgilebisas, Camosvlisas an 

samuSaod yofnisas iseT pirobebSi aRmoC-

ndeba, romelic ewinaaRmdegeba Sesabamis 

aqtebs an saerTaSoriso SeTanxmebebs, an 

erovnul kanonmdeblobas da dadgenile-

bebs. rogorc vxedavT, aseTi ganmarteba 

gamoxatavs mxolod ukanono SromiTi mi-

graciis cnebas da ukanono migraciis sxva 

SemTxvevebs ar asaxavs.

ukanono migracia SromiTi urTier-

Tobis garda, Zalian gavrcelebulia 

kri minalur samyaroSi. narkotikebis 

ukanono Semotana-gatana, teroriste-

bis ukanono gadaadgileba, religiuri 

eqstremizmis warmomadgenelTa ukanono 

moZraoba sxvadasxva qveynebSi da sxva 

danaSaulebrivi qmedebebi kriminaluri 

imigraciis saxeebs warmoadgenen. maTTan 

brZola warmoebs ara mxolod erovnuli 

organizaciebis, aramed saerTaSoriso 

organizaciebis meSveobiTac. Tavis mxriv 

kriminaluri samyaroc qmnis sxvadasxva 

saerTaSoriso organizaciebs alqaidas, 

narkobiznesuri organizaciebisa da sx-

vaTa saxiT. saerTaSoriso kriminaluri 

policia, romlis wevri saqarTvelos 

kriminaluri policiacaa, yvela zomas 

iRebs saerTaSoriso organizebul damna-

SaveobasTan sabrZolvelad. 

yazaxeTSi arsebul praqtikaze dak-

virvebis Sedegad, mkvlevari elena sa-

dovskaia miiCnevs, rom ukanono migraciis 

Semdeg formebs aqvs adgili: 

im qveyanaSi Sesvlis vizis mopoveba, 1) 

romelTanac yazaxeTs uvizo reJi mi 

aqvs da amis Semdeg yazaxeTSi Se mo-

svla vizis gaformebis gareSe. magal-

iTad yirgizeTTan da tajikeTTan 

yazaxeTs uvizo kavSiri aqvs, xolo 

avRaneTidan yirgizeTSi an tajikeT-

Si piri vizas advilad moipovebs, amis 

Semdeg ki ukanonod – yazaxeTSic aR-

moCndeba;

yazaxeTSi kanonieri gziT Semosvlis 2) 

Semdeg (turistuli viziT, saqmiani 

mowveviT da a.S.) ukanonod darCena 
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a.loria, ukanono imigraciis saxeebi da maTi gamomwvevi mizezebi saqarTveloSi

am qveyanaSi savizo vadis amowurvis 

miuxedavad;

gayalbebuli vizebisa da dokumente-3) 

bis gamoyenebiT, agreTve transorga-

nizebuli jgufebis mier migrantebis 

ukanonod Semoyvana;

saqmiani da sxva SeTanxmebebis ga-4) 

formeba im organizaciebis mier, rom-

lebic ar warmoadgenen saqmian part-

niorebs, aramed arian TaRliTebi da 

gamomZalvelebi xalxis motyuebis 

gziT;

ucxo moqalaqeebis mier qveyanaSi 5) 

moqmedi kanonebis an cxovrebis wese-

bis darRveva cxovrebis uflebis mop-

ovebis mizniT (fiqtiuri qorwineba, 

xelaxali registraciis gaWianureba 

da sxva);

moqalaqeTa Camosvla dsT-s qveynebi-6) 

dan da Soreuli ucxoeTidan kontraq-

tis gaformebis gareSe aralegaluri 

SromiTi saqmianobis mizniT da sxva.5 

avtoris mier aq dasaxelebuli ukano-

no migraciis yvela SemTxvevas SeiZleba 

met-naklebad hqondes adgili, rasTan 

brZolac sxvadasxva qveyanaSi erTnairi 

intensiurobiT unda mimdinareobdes. 

saqarTvelos kanonmdebloba ukano-

no imigraciis gamokveTil ganmartebas 

da mis uSualo klasifikacias ar iZle-

va, magram aRniSnulze warmodgena mainc 

SeiZleba SeviqmnaT am sferoSi arsebuli 

normatiuli aqtebis analiziT.

„ucxoelTa da moqalaqeobis armqone 

pirTa samarTlebrivi mdgomareobis Sesa-

xeb“ saqarTvelos 2005 wlis 27 dekembris 

 2535 – rs kanonis me-14 muxlis mixedviT 

ucxoels saqarTveloSi Semosvlaze SeiZ-

leba uari eTqvas, Tu:

„a) mas ar gaaCnia saqarTvelos terito-

riaze Semosasvlelad saqarTvelos 

kanonmdeblobiT gaTvaliswinebuli 

aucilebeli dokumentebi;

b) saqarTveloSi misi wina yofnisas ga-

movlenili iqna mis mier Cadenili sa-

qarTvelos sisxlis samarTlis kanon-

mdeblobis darRvevis faqti an gan-

cxadebis wardgenamde bolo 1 wlis 

ganmavlobaSi gaZevebuli iqna an ar 

gadauxdia jarima, romelic wesdeba 

saqarTvelos teritoriaze ukanonod 

yofnisaTvis.

g) vizis misaRebad an saqarTvelos teri-

toriaze Semosasvlelad man waradgi-

na yalbi monacemebi an dokumentebi;

d) mas ar gaaCnia saqarTveloSi yofni-

saTvis, cxovrebisaTvis an ukan da-

brunebisaTvis sakmarisi materialu-

ri saxsrebi;

e) saqarTveloSi misi yofna safrTxes 

Seuqmnis saqarTvelos sazogadoe-

briv wesrigs da uSiSroebas, saqarT-

velos moqalaqeebisa da saqarTve-

loSi mcxovreb pirTa janmrTelobis, 

uflebebisa da kanonieri interesebis 

dacvas;

v) saqarTveloSi misi yofna zians mi-

ayenebs saqarTvelosa da romelime 

ucxo saxelmwifos Soris urTierTo-

bebs;

z) igi ar iZleva informacias an iZleva 

yalb informacias Tavisi pirovnebisa 

da mgzavrobis miznis Sesaxeb;

T) saqarTvelos sakanonmdeblo aqtiT 

gaTvaliswinebulia uaris Tqmis sxva 

safuZveli.“6

amave kanonis 53-e muxli ki adgens 

ucxoelis saqaqrTvelodan gaZevebis sa-

fuZvlebs. kerZod, ucxoeli SeiZleba ga-

Zevebuli iqnes saqarTvelodan, Tu:

„a) igi ukanonod Semovida saqarTvelo-

Si;

b) aRar arsebobs saqarTveloSi misi 

Semdgomi yofnis samarTlebrivi sa-

fuZveli;

g) misi yofna ewinaaRmdegeba saqarT-

velos saxelmwifo uSiSroebis in-

teresebs da sazogadoebrivi wesri-

gis dacvas;

d) misi gaZeveba aucilebelia saqarT-

velos moqalaqeTa da saqarTveloSi 

kanonierad myof sxva pirTa janmrTe-

lobis, uflebebisa da kanonieri in-

teresebis dacvisaTvis;

e) igi sistematurad arRvevs saqarTve-

los kanonmdeblobas;

v) man saqarTveloSi Semosvlis an yof-

nis samarTlebrivi safuZveli moipo-

va yalbi an Zalis armqone sabuTebis 

wardgeniT;



saerTaSoriso samarTlis Jurnali, #2, 2013                                      JOURNAL OF INTERNATIONAL LAW, N2, 2013

 182

z) mas erTi an ramdenime ganzrax Cade-

nili danaSaulisaTvis misjili aqvs 

erT welze meti vadiT Tavisuflebis 

aRkveTa – sasjelis moxdis Semdeg.“

saqarTveloSi Semosvlaze uaris Tq-

misa da saqarTvelodan gaZevebis daax-

loebiT igive safuZvlebs Seicavda gan-

xiluli normebis SemoRebamde arsebuli 

kanonmdeblobac (magaliTad, 1993 wlis 27 

ivlisis „imigraciis Sesaxeb“ kanonis me-7 

da 1993 wlis 3 ivnisis „ucxoelTa samarT-

lebrivi mdgomareobis Sesaxeb“ kanonis 

23-e muxlebi).7 

erTgvar siaxles warmoadgens is ga-

remoeba, rom kanonmdebeli dainteresda 

ucxoelis materialuri mdgomareobiTac 

da saqarTveloSi Semosvlaze uaris Tqmis 

erT-erT safuZvlad, rogorc zemoT iT-

qva, sakmarisi saxsrebis uqonlobac daa-

saxela. saxelmwifo Tavs izRvevs mxolod 

bedisa da ukeTesi cxovrebis saZebnelad 

wamosuli gaurkveveli profesiisa da sa-

qmianobis migrantTa seriozuli nakade-

bis Semodinebisagan Tavis dasacavad, rac 

gasakviri araa. saqme isaa, rom, miuxedavad 

arcTu mTlad saxarbielo cxovrebiseu-

li donisa, saqarTvelo SeiZleba mainc 

iwvevdes garkveul interess sxva saxelm-

wifoebSi mcxovreb pirTa Soris.

saqarTvelos kanonmdeblobis debu-

lebebidan gamomdinare SeiZleba davaskv-

naT, rom Cvens qveyanaSi SesaZlebelia 

adgili hqondes rogorc kriminalur, ise 

arakriminalur ukanono imigracias.

kriminaluri imigraciis mravali saxe 

arsebobs, maT Soris: 1) imigracia, rome-

lic ganxorcielebulia saqarTveloSi 

cxovrebis nebarTvis mosapoveblad yal-

bi an iuridiuli Zalis armqone sabuTebis 

wardgenis gziT, 2) imigracia saqarTve-

loSi mZime danaSaulis Casadenad an sa-

qarTveloSi Semosvlamde Cadenili dana-

Saulis gamo pasuxismgeblobisagan Tavis 

aridebis mizniT, 3) imigracia mSvidobisa 

da kacobriobis winaaRmdeg mimarTuli 

danaSaulis Cadenis mizniT, 4) imigracia 

saqrTveloSi saxelmwifo uSiSroebis 

an sazogadoebrivi wesrigis darRvevis 

SemdgomSi Cadenis mizniT, 5) imigracia 

saqarTveloSi moqmedi kanonmdeblobis 

ganzrax sistematuri darRvevebiT, 6) imi-

gracia, romelic iwvevs mosaxleobis jan-

mrTelobis dacvis interesebis Selaxvas, 

7) imigraciis sxva SemTxvevebi, roca igi 

dakavSirebulia kriminalur moqmedebeb-

Tan. 

aseTi sxva SemTxvevis erT-erT maga-

liTad SeiZleba davasaxeloT saqarTve-

loSi bolo wlebSi gavrcelebuli Cvili 

bavSvebiT kriminaluri vaWroba. es qmede-

ba xSirad Svilad ayvanis safarveliTaa 

SeniRbuli – TiTqos romelime ucxo-

els surs Svilad aiyvanos saqarTvelos 

moqalaqe bavSvi. am dros marTlac xde-

ba garkveuli dokumentebis gaformeba 

Suamavali firmebisa Tu kerZo pirebis 

meSveobiT ucxoelebTan, magram sinamdvi-

leSi adgili aqvs binZur garigebas – upa-

trono bavSvTa dawesebuleba, zogjer ki 

mSobeli dedac, yidis mcirewlovans da 

amisaTvis iRebs solidur gasamrjelos. 

aRniSnul faqtebze araerTxel autexavs 

gangaSi qarTul medias da moqalaqeebs 

presisa Tu mauwyeblobis saSualebebSi. 

bolo periodSi qarTuli samarTaldam-

cavi struqturebis mxridan ganxor-

cielebuli calkeuli RonisZiebebis 

Sedegad aseTma SemTxvevebma, marTalia, 

iklo, magram am kuTxiT gasakeTebeli 

kvlav bevria. mkacrad unda Semowmdes 

saqarTvelos moqalaqe bavSvis Svilad 

ayvanis msurvel ucxoelTa vinaoba, ma-

terialuri mdgomareoba, saqmiani re-

putacia, sxva qveynis moqalaqis Svilad 

ayvanis motivebis seriozuloba da sxva. 

amasTan, gaSvilebul bavSvze meurveoba 

saqarTvelos Sesabamisma organoebma mT-

lianad ar unda moixsnan da garkveuli 

periodis Semdeg unda gadaamowmon misi 

janmrTelobis mdgomareoba da socialu-

ri pirobebi; saWiroebis SemTxvevaSi, 

aRZran Suamdgomlobebi ucxoeTis sa-

Tanado organoebis winaSe; ukidures si-

tuaciaSi moiTxovon mcirewlovnis ukan 

dabruneba. 

zemoT CamoTvlili kriminaluri imi-

graciis saxeebidan aseve aRsaniSnavia 

yalbi an iuridiuli Zalis armqone doku-

mentebis wardgenis gziT saqarTveloSi 

mudmivad cxovrebis uflebis mopoveba, 
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a.loria, ukanono imigraciis saxeebi da maTi gamomwvevi mizezebi saqarTveloSi

rac, Tavis mxriv, SeiZleba safuZveli gax-

des sxva kriminaluri qmedebis Casadenad 

(mSvidobisa da kacobriobis winaaRmdeg 

mimarTuli danaSaulis an sxva mZime dana-

Saulis da a.S.). magram aseTi gayalbebiT 

saqarTveloSi imigrantad yofna metwi-

lad dakavSirebulia ukanono SromiT imi-

graciasTan. rac Seexeba mZime danaSaulis 

Casadenad saqarTveloSi Semosvlas, es 

gansakuTrebiT SeniRbulad xdeba, aseTi 

piri, umetes SemTxvevaSi, flobs saWiro 

dokumentacias da cdilobs Tavisi qce-

viT eWvi ar aRuZras samarTaldamcav or-

ganoebs, magaliTad teroristebi, narko-

biznesmenebi da sxva. maTi yofna qveyanaSi 

sakmaod Zneli gamosavlenia, amaSi aqtiu-

rad unda dagvexmaros maTi moqalaqeobis 

an ZiriTadi cxovrebis adgilis saxelmwi-

fo organoebi, romlebic unda eweodnen 

yoveli adamianis da gansakuTrebiT dam-

naSave elementebis registracias. 

rac Seexeba imigracias, romelic sa-

qarTveloSi moqmedi kanonmdeblobis 

sistematur darRvevasTanaa dakavSire-

buli, SeiZleba imTaviTve kriminaluri 

ar iyos, vinaidan ucxoeli SesaZlebelia 

Camovides keTilSobili mizniT, magram 

garkveuli mizezebis gamo Caidinos kri-

minaluri samarTaldarRveva (mag. avtoa-

varia), rac mas aqcevs kriminalur migran-

tad.

kriminalur imigraciasTan brZola 

Cvens qveyanaSi mTlianad samarTaldam-

cav da sxva saxelmwifo organoTa amo-

canebTanaa dakavSirebuli, magram, ro-

gorc SevniSneT, es movlena saWiroebs 

mTeli sazogadoebisagan yuradRebas da 

Sesabamisad mis Cabmas kriminaluri mi-

grantebis gamovlenis saqmeSi, rac calke 

samecniero kvlevis sagania.

rogorc zemoT iTqva, saqarTveloSi 

ukanono imigracia SeiZleba iyos arakri-

minaluric, roca imigranti, marTalia, 

ar sCadis danaSauls, magram Tavisi qmede-

biT uxeSad an sistematurad arRvevs moq-

med kanonmdeblobas, ra Tqma unda, aseTi 

imigraciac sazianoa da ewinaaRmdegeba 

saxelmwifoebriv interesebs.

Cvens saxelmwifoSi arakriminalu-

ri ukanono imigraciis Semdegi saxeebi 

SeiZleba gamovyoT: 1) roca ar arsebobs 

imigrantis saqarTveloSi yofnis an mud-

mivad cxovrebis kanonieri safuZveli 

(mag. vizis vadis gasvla, sezonuri samu-

Saos dasruleba, meurveobis uflebis 

CamorTmeva da sxva), 2) imigrantis mier 

aralegaluri (ukanono) SromiTi saqmi-

anoba an legaluri saqmianobis dros ga-

dasaxadebis gadaxdisagan sistematurad 

borotad Tavis arideba, 3) roca SromiTi 

migranti arsebiTi mizezis gareSe saku-

Tari nebiT wyvets SromiT urTierTobas 

an uars ambobs mis dawyebaze da qveyana-

Si yofnis sxva kanonieri safuZveli ar 

gaaCnia, 4) roca imigranti uxeSad arR-

vevs sazogadoebaSi arsebuli zneobis 

normebs an arahigienuri cxovrebis wesiT 

safrTxes uqmnis sxvaTa janmrTelobas, 

5) roca ltolvilis statusis maZiebe-

li imigranti Txovnis dakmayofilebaze 

oficialuri uaris miRebis miuxedavad 

ar tovebs saqareTvelos teritorias, 6) 

roca ltolvili imigrantis moqalaqeo-

bis an mudmivad cxovrebis saxelmwifoSi 

situaciis daregulirebis Sedegad aRar 

arsebobs is safrTxe, ramac igi aiZula 

Semosuliyo saqarTveloSi da miuxedavad 

amisa, uars ambobs saqarTvelodan wasv-

laze, 7) roca imigranti ganzrax siste-

maturad ar icavs saqarTvelos moqmedi 

kanonmdeblobis moTxovnebs, 8) roca imi-

grants ar gaaCnia saqarTveloSi cxovre-

bisaTvis sakmarisi saxsrebi da sxva.

marTalia, arakriminaluri ukanono 

migraciis calkeuli saxeebi Tvisobrivad 

nakleb sazianoa, vidre kriminaluri mi-

gracia, magram saxelmwifoTa did umrav-

lesobaSi, rogorc wesi, arakriminaluri 

ukanono imigraciis SemTxvevaTa rao-

denobrivi maCvenebeli aSkarad sWar-

bobs kriminaluri imigraciis ricxobriv 

maCvenebels da, amdenad, masTan brZola 

yoveli saxelmwifos erT-erT upirveles 

amocanad rCeba.

ukanono migracia garda kriminalu-

ri da arakriminalurisa, SeiZleba dai-

yos sxva niSnebis mixedviTac. kerZod, 

igi SeiZleba iyos rogorc faruli, ise 

arafaruli, Ria xasiaTis. faruli sa-

xiT SeiZleba warimarTos rogorc kri-
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minaluri (mag.: teroristebis Semosvla 

qveyanaSi), ise arakriminaluri ukanono 

imigracia (mag.: ucxoels aRar gaaCnia 

Cvens qveyanaSi cxovrebis kanonieri sa-

fuZveli da mainc ganagrZobs cxovrebas, 

ra drosac emaleba samarTaldamcav or-

ganoebs, xSirad icvlis sacxovrebel Tu 

Ramis gasaTev adgils da sxv.). Ria saxiT 

ki ZiriTadad gvxvdeba arakriminaluri 

ukanono imigracia. ra Tqma unda, tero-

ristebi, narkomafiisa Tu sxva danaSau-

lebrivi organizaciis warmomadgenle-

bi umetesad cdiloben aravis moxvdnen 

TvalSi, zedmetad sadme ar daafiqsiron 

maTi qveyanaSi yofna da amiT saqme ar 

gairTulon. Tumca iSviaTad sawinaaRm-

dego SemTxvevebsac aqvs adgili. samagie-

rod arakriminaluri imigrantebi xSirad 

daufaravad imyofebian saxelmwifoSi. 

magaliTad, aseTi SeiZleba iyos ucxo 

qveynidan Semosuli ltolvilis sta-

tusis maZiebel pirTa didi nakadi, maT 

SeiZleba obieqturi garemoebebis gamo 

CvenTan ver miiRon aRniSnuli statu-

si da, miuxedavad amisa, mainc ganagrZon 

ukanonod cxovreba saqarTveloSi. aseT 

SemTxvevas CvenTan ukve hqonda adgili, 

roca 2000 wels ruseTis federaciidan 

saqarTveloSi, kerZod ki pankisis xeoba-

Si Semovidnen konfliqtis zonidan wamo-

suli CeCnebi, romelTa garkveul nawils 

dRemde ar miuRia ltolvilis statusi 

Tundac imitom, rom xelisuflebisaT-

vis aseTi TxovniT ar miumarTavs, magram 

sruliad Riad da daufaravad ganagrZob-

da Cvens teritoriaze yofnas.

ukanono imigraciaze saubrisas yur-

adRebas ipyrobs kidev erTi garemoeba. 

kerZod, aris SemTxvevebi, rodesac qvey-

anaSi imigracia garegnulad raime eWvs 

ar iwvevs, ucxoels saTanadod aqvs ga-

formebuli saqarTveloSi Semosvlisa da 

yofnisaTvis saWiro dokumentebi, dacu-

li aqvs yvela aucilebeli procedura da 

TiTqos arafers aSavebs, e.i. formalu-

ri mxare wesrigSia, magram sinamdvileSi 

misi aq yofna ganpirobebulia ara keTil-

Sobiluri, aramed marTlsawinaaRmde-

go, xSirad kriminaluri miznebiT. ase-

Ti erTi SexedviT legaluri imigracia 

ukanonoTa rigs unda mivakuTvnoT, dau-

yovnebliv unda moxdes danaSaulebrivi 

zraxvebis gamoaSkaraveba da Sesabamisi 

RonisZiebebis gatareba, rac gulisxmobs 

aseTi migrantebis qveynidan gaZevebasac. 

msoflioSi migraciis procesebis gaxSi-

rebam gamoiwvia saxelmwifoebSi kanon-

mdeblobis SemoReba, romelic awesrigebs 

moqalaqeTa migraciul procesebs, ro-

gorc Tavis qveyanaSi (Sida migracia), ise 

mis farglebs gareTac (gare migracia). 

rogorc evrosabWos wevr saxelmwifoebs 

Soris pirTa gadaadgilebis regulirebis 

normebis Sesaxeb 1957 wlis 13 dekembris 

evropul SeTanxmebaSia aRniSnuli, yovel 

qveyanas unda hqondes SesaZlebloba sa-

zogadoebrivi wesrigis, uSiSroebisa da 

janmrTelobis dacvis mizniT uari uTx-

ras pirebs qveyanaSi Semosvlaze an droe-

biT SeaCeros maTi Semosvla. 

SesaZlebelia sapirispiro SemTxv e -

vasac hqondes adgili – roca ucxo qve-

ynis moqalaqes faqtobrivad gaaCnia sa -

qarTveloSi cxovrebis safuZveli, ma g-

ram imyofeba ra Cveni qveynis moqalaqe-

sTan kanonier qorwinebaSi, „ucxoelTa 

da moqalaqeobis armqone pirTa samarT-

lebrivi mdgomareobis Sesaxeb“ 2005 wlis 

27 dekembris kanonis me-18 da me-20 muxle-

bis Sesabamisad, ar miumarTavs saqarTve-

los iusticiis saministros mmarTvelo-

bis sferoSi moqmedi sajaro samarTlis 

iuridiuli piris – samoqalaqo reestris 

saagentosaTvis mudmivad cxovrebis uf-

lebis mopovebis Taobaze, ris gamoc am 

piris saqarTveloSi mudmivad cxovreba 

kanonierad (legalurad) ver CaiTvleba 

da Tu aseTi mdgomareoba gagrZelda, 

pirovneba SeiZleba qarTuli kanonmde-

blobis damrRvevadac iqnes miCneuli.8 

aRniSnulidan gamomdinare, vfiqrobT, 

SesaZlebelia vimsjeloT ukanono imi-

graciis kidev or nairsaxeobaze da piro-

biTad vuwodoT maT formaluri da ara-

formaluri. 

aqve gvinda mokled SevCerdeT gasuli 

saukunis oTxmocdaaTiani wlebis bolos 

saqarTveloSi gavrcelebul Tavisebur 

SemTxvevebzec. kerZod, qveynis aRmasru-

lebel-ganmkargulebeli xelisuflebis 
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a.loria, ukanono imigraciis saxeebi da maTi gamomwvevi mizezebi saqarTveloSi

mier sxvadsxva dros gamocemuli gankar-

gulebebis (mag.: saqarTvelos saxelmwi-

fos meTauris 1993 wlis 18 maisis 106 gan-

karguleba, saqarTvelos ministrTa kabi-

netis 1995 wlis 7 seqtembris 641 gankar-

guleba da sxva)9 Sesabamisad, moxda 1944 

wels mesxeTidan deportirebuli mosax-

leobis STamomavlTa ramdenime ojaxis 

an calkeuli pirebis ukan dabruneba da 

qveyanaSi gansaxleba. amasTan ar momxdara 

aRniSnul pirTaTvis kanoniT dadgenili 

imigrantis an sxva oficialuri statusis 

miniWeba da arc saqarTveloSi kanonieri 

SemosvlisaTvis saWiro sxva dokumente-

bis (mag.: viza) gaformebaze Seuwuxebia 

vinmes Tavi. miuxedavad imisa, rom am 

dros aSkarad ukanono imigracias hqon-

da adgili, arcerT saxelmwifo organos 

dRemde ar dausvams sakiTxi dasaxelebul 

pirTa ukanono migrantebad aRiarebisa 

da Sesabamisi zomebis miRebis Taobaze. 

ufro metic, zogierTma maTganma ukve 

saqarTvelos moqalaqeobac ki miiRo da 

ganagrZobs Cvens qveyanaSi cxovrebas. 

aqedan gamomdinare, SesaZloa vimsjeloT 

saqarTveloSi gavrcelebul ukanono imi-

graciis kidev erT saxesxvaobaze, romels-

ac aseve pirobiTad SeiZleba vuwodoT 

,,ofiacialuri’’ an ,,nebadarTuli’’ uka-

nono imigracia, romelic imavdroulad 

Ria ukanono imigraciis kategorias gane-

kuTvneba. migraciis es formac aranakleb 

ziznis momtania, radgan misi xelSemwyobi 

gaxlavT Cinovnikur-biurokratiuli apa-

rati, romelic swored rom ukanono imi-

gracias unda ebrZodes da ara mis lega-

lizebaze zrunavdes. sakiTxisadmi amgva-

ri damokidebuleba, sxva yvelafers rom 

Tavi davaneboT, TviT qveynis mosaxleo-

baSi iwvevs undoblobas xelisuflebisa 

da arsebuli samarTlebrivi wesrigis 

mimarT, rac nebismier gare safrTxeze sa-

SiSi Sedegis momtani SeiZleba gaxdes sa-

xelmwifosTvis.

marTalia repatriaciis problema 

marto am sakiTxiT ar Semoifargleba da 

sxva mraval aspeqtsac Seicavs, magram 

maTi detaluri ganxilva amJamad scil-

deba Cvens miznebs da calke msjelobis 

sagania.

e. sadovskaia Tvlis, rom ukanono mi-

graciis problemaTa aRmofxvris mizniT 

saWiroa Seiqmnas Sesabamisi kanonmde-

bloba, romelic gansazRvravda ukano-

no migraciasTan brZolas; ganviTardes 

instituciuri baza, Camoyalibdes axali 

sakontrolo punqtebi sazRvarze; gaZ-

lierdes uSiSroebis samsaxuri; damyar-

des mravalmxrivi TanamSromloba mosaz-

Rvre qveynebTan da saerTaSoriso orga-

nizaciebTan; meti yuradReba daeTmos 

samarTlebrivi codnis propagandas.10

vfiqrobT, ukanono imigraciasTan 

brZolis CamoTvlili RonisZiebebis pa-

ralelurad saWiroa damatebiTi zomebis 

gatarebac, maT Soris:

yvela qveyanaSi SemoRebuli unda iq-

nes mosaxleobis aRricxvis, registra-

ciis savaldebulo wesi. es ar niSnavs sab-

WoTa epoqis adamianis dabmuli cxovre-

bis SemoRebas, aramed yvela pirovneba 

aRricxuli unda iyos mudmivi Tu droe-

biTi sacxovrebeli adgilis mixedviT. es 

aris moqalaqeTa registraciis (miweris) 

da ara Caweris instituti, romelic yve-

la qveyanam mkacrad unda daicvas, rac 

gacilebiT gaaiolebs kriminaluri ele-

mentebis gadaadgilebis gakontrolebas. 

unda iTqvas, rom qveyanaSi gatarebuli 

reformebis Sedegad, saqarTveloSi mo-

saxleobis registraciis sakiTxi aSkarad 

gaumjobesda. erTiani saregistracio 

sistemis SemoRebam da procedurebis ga-

martivebam xeli Seuwyo fizikur pirTa 

droul daregistrirebas da maTze saTna-

do dokumentebis, piradobisa Tu binad-

robis mowmobebis gacemas. magram am mxriv 

yuradRebis moduneba ar SeiZleba da mu-

Saobis gagrZeleba kvlavac saWiroa. 

saWiroa farTod iqnes mxardaWeri-

li kanonieri SromiTi migracia da brZo-

la gamoecxados ucxoelTa ukanonod 

SromiT dasaqmebas. kerZod, mkacri pasu-

xismgebloba unda dawesdes im biznesme-

nebisa da xelmZRvanelebis mimarT, vinc 

ukanono migraciiT sargeblobs da xels 

uwyobs ukanono migrantebs dasaqmebaSi. 

vfiqrobT, maRali sajarimo sanqciebis 

SemoReba saTanado Sedegebs gamoiRebs 

da xels Seuwyobs arakanonieri migraciis 

SezRudvas.
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unda gaZlierdes TanamSromloba sa-

xelmwifoTa Soris mZime danaSaulis Ca-

mdeni Zebnili, maTi mfarveli da xelSem-

wyobi pirebis aRmosaCenad da maT mimarT 

gadamWrel zomebis miRebis mizniT. 

sasurvelia qveynis mosaxleobac 

aq  tiurad Caebas saSiS damnaSaveTa da 

arakriminal, magram ukanono migrant-

Ta gamovlenis saqmeSi. aralegaluri mi-

gracia seriozul ekonomikur Tu sxva 

saxis problemebs uqmnis saxelmwifoebs, 

rac dadebiTad ar aisaxeba mosaxleo-

bis cxovrebis pirobebzec. yvelas unda 

hqondes moraluri movaleoba daexma-

ros samarTaldamcavebs. sazogadoebrivi 

gankiTxvis SemoReba nebismier saxelmwi-

foebriv damsjelobiT operaciaze ufro 

Zlieria. SeiZleba, Cven mzad ara varT 

fufunebiT vicxovroT, magram mzad varT 

sworad viazrovnoT. sazogadoebrivi in-

teleqti yvelaze Zlieri fenomenia, rac 

ki kacobriobas moupovebia. 

ukanono imigraciis gamomwvev ukve 

CamoTvlil mizezebTan erTad yuradReba 

unda mieqces im garemoebasac, rom samwu-

xarod, saqarTvelos jer kidev ar gaaCnia 

migraciuli procesebis regulirebis 

gonivrulad Camoyalibebuli erTiani po-

litika, rac iwvevs am procesebis marTvis 

sistemis mouqnelobas. magaliTad, imi-

grantis anu saqarTveloSi mudmivad mc-

xovrebi ucxoelis, ltolvilis statu-

sis miniWebis sakiTxis gadawyveta Sedis 

saqarTvelos sxvadasxva uwyebis kompe-

tenciaSi. rac Seexeba droebiT imigra-

cias: turizms, ganaTlebisa da dasaqmebis 

mizniT qveyanaSi Semosvlas, es procesebi 

jer kidev saxelmwifo organoTa serio-

zuli kontrolis miRma rCeba. 

yovelive amas Tan erTvis isic, rom 

saqarTveloSi imigraciis msurveli pi-

rebi xSirad Tavs arideben kanonmde-

blobiT dadgenili proceduris dacvas 

da, ase vTqvaT, mokle gzebiT cdiloben 

sawadelis miRwevas, rac iwvevs uamrav 

darRvevas da uxerxulobas. xolo poli-

cia da sxva samarTaldamcavi organoebi 

ZiriTadad mxolod danaSaulis faqteb-

ze reagireben. aseT SemTxvevebSi qme-

diTad unda iqnes gamoyenebuli ukanono 

migrantTa gamovlenisa da qveynidan ga-

Zevebis meqanizmebi. am kuTxiT arsebuli 

saqarTvelos kanonmdebloba Seesabameba 

saerTaSoriso standartebs da iZleva 

praqtikuli RonisZiebebis ufro aqtiu-

rad gatarebis SesaZleblobas.

samoqalaqo da politikuri uflebe-

bis 1966 wlis 16 dekembris saerTaSori-

so paqtSi miTiTebulia, rom yvelas, vinc 

kanonieri wesiT imyofeba ama Tu im sa-

xelmwifos teritoriaze, am teritoriis 

farglebSi ufleba aqvs Tavisuflad ga-

daadgildes da gaaCnia sacxovrebeli ad-

gilis arCevanis Tavisufleba; rom yovel 

adamians ufleba aqvs datovos nebismieri 

qveyana, maT Soris sakuTaric. aRniSnuli 

ufleba, – Cawerilia paqtSi, – ar SeiZleba 

gaxdes nebismieri SezRudvis obieqti, 

garda im SemTxvevebisa, romlebic gaT-

valiswinebulia kanoniT, aucilebelia 

saxelmwifo uSiSroebis, sazogadoebri-

vi wesrigis, mosaxleobis janmrTelobis 

an zneobis, an kidev sxvisi uflebebisa da 

Tavisuflebebis dasacavad da Seesabameba 

am paqtSi aRiarebul sxva uflebebs. 

aseve aravis ar SeiZleba TviTneburad 

CamoerTvas Tavis qveyanaSi Sesvlis uf-

leba (mux.12). 

ucxoeli, romelic kanonierad im-

yofeba ama Tu im qveyanaSi, SeiZleba ga-

Zevebul iqnes am qveynidan mxolod gad-

awyvetilebis Sesabamisad, romelic mi-

Rebulia kanonis safuZvelze da Tuki 

saxelmwifo uSiSroebis imperatiuli 

mosazrebebi sxvas ar moiTxovs, ucxoels 

ufleba aqvs waradginos Tavisi gaZevebis 

sawinaaRmdego mosazrebebi, moiTxovos 

gadasinjos misi saqme kompetenturma 

xelisuflebam an pirma Tu pirebma, rom-

lebic daniSnulia kompetenturi xelisu-

flebis mier, agreTve aRniSnuli mizniT 

wardgenil iqnes am xelisuflebis winaSe 

Sesabamisi piris an pirebis mier (mux.13).11

aseve gadasaxedia `ucxoelTa da mo-

qalaqeobis armqone pirTa samarTlebrivi 

mdgomareobis Sesaxeb~ kanonis me-4 mux-

lis me-5 punqtSi mocemuli CamonaTvali 

im qveynebisa, romelTa moqalaqeebsac 

saqarTveloSi Semosasvlelad da 360 

dRemde yofnisaTvis viza ar esaWiroebaT. 
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a.loria, ukanono imigraciis saxeebi da maTi gamomwvevi mizezebi saqarTveloSi

ucxo saxelmwifoebTan uvizo mimosvlis 

arseboba, marTalia, amartivebs gadaadg-

ilebis msurvelTa mdgomareobas, magram 

mas safuZvlad unda edos obieqturi ga-

remoebebi. magaliTad, realurad arse-

buli intensiuri migraciuli kavSirebi, 

ekonomikuri sargeblianoba, samecniero 

Tu qveynisTvis mniSvnelovan sxva sf-

eroSi TanamSromloba, uvizo mimosvlis 

principis ormxrivi aRiareba da sxva. mi-

TiTebul normaSi mocemuli saxelmwi-

foTa CamonaTvali ki erTob vrcelia da 

dasaxelebulTagan rig qveynebTan uvizo 

mimosvlis (gansakuTrebiT calmxrivad) 

daSvebis mizanSewoniloba eWvs iwvevs. 

vfiqrobT, gonivruli yovelwliuri 

saimigracio qvotis gansazRvra da misi 

mkacri dacva, aseve migraciuli proces-

ebis marTvis ZiriTadi funqciebis erTi, 

saamisod specializebuli, saxelmwifo 

uwyebis kompetenciaSi Tavmoyra, xolo 

migraciisaTvis saWiro dadgenili pro-

cedurebis daxvewa da SeZlebisdagvarad 

gamartiveba Zlier waadgeboda ukanono 

migraciis winaaRmdeg brZolis saqmes. sa-

survelia, rom saqarTvelos xelisufle-

bam uaxloes momavalSi ufro meti yura-

dReba dauTmos aRniSnul problemas da 

misi mogvarebis sakiTxs. 
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Movement of people from one territory to 
another, from one country to another is not 
un-common, but rather characterizes the pro-
cess of development of the mankind. In recent 
years migration processes have covered many 
countries of the world. People have become 
more social, they leave their homes for distant 
places in search of better conditions and they 
live in foreign countries. This is caused by the 
increase of requirements and abilities of peo-
ple, by the desire of gaining better life, or by 
becoming refugees of internally displaced per-
sons due to persecution and violence.

Fortunately, economic motives for displace-
ment still exceed political and forced grounds 
thereof. In most cases people strive for better 
material conditions and only in extreme cases 
they leave their places due to political reasons. 
While researching migration processes Elena 
Sadovskaia, a scientist, writes: “We do not con-
sider that political factor is the only one verify-
ing the example of the Baltic counties.  Rights 
of the Russians – continues E.I. Sadovskaia 
– as the rights of citizens and of the ethnic mi-
nority have been violated there, but the emigra-
tion of the Baltic countries has not occurred to 
a greater extent due to the good existing eco-
nomic situation therein.”1

As for the legal position of refugees, it is 
regulated by international legislation and is 
considered as a coercive measure. The Statute 
(Statute of the Offi ce of the United Nations High 
Commissioner for Refugees), approved by UN 
General Assembly Resolution of 14 December 
1950, states that refugees are short of the pro-
tection from their countries and are in need of 
the protection from the country where they are 
present as refugees.2

ARCHIL LORIA

IRREGULAR IMMIGRATION TYPES AND 
REASONS CAUSING THEREOF IN GEORGIA

Hence, according to the consistency char-
acterizing the movement of the people in the 
word, a person leaves his/her place of main 
residence and goes to more advanced coun-
tries for living, while specialists and business-
men go to less advanced counties and try to 
gain profi t and wealth using the cheap labour. 
As fairly noted by V.R. Bioning: “Besides cer-
tain specialists and businessmen who come 
on their own initiative, many managers and 
engineer-technicians also come to the coun-
try concerning the transfer within the scope of 
transnational factories, what gives them an op-
portunity to move forward on a career ladder or 
to comply with the requirements of business.”3 

Migration processes have never been 
uncommon for Georgia, however they have 
defi nitely become more vivid in the last two de-
cades. If in the beginning emigration level, in 
other words the tendency of local people leav-
ing the country, went dramatically high due to 
the anti-Georgian campaigns conducted by 
Russia in Samachablo and Abkhazia; in re-
cent years immigration, that is the process of 
foreigners entering Georgia, has become ac-
tive due to stabilization of the situation in the 
country. Western advanced countries pay huge 
attention to the management and regulation 
of immigration processes and naturally, this 
fi eld is important for our country as well. Legal 
acts and bylaws adopted in Georgia concern-
ing these issues consider basic principles and 
requirements of international law to a great ex-
tent. But, unfortunately, besides legal migration 
irregular migration also occurs which seriously 
hinders application of state policy in the fi eld of 
immigration.  
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Irregular immigration covers the cases 
when a person illegally lives in a country and 
does not comply with the legislation of this 
country concerning requirements of legal stay. 
Irregular immigration is an intentional act and 
according to international acts, a person can-
not be considered as a person illegally living 
in a country if he/she lost legal job there and is 
in search of a new one. ILO Convention con-
cerning Migrations in Abusive Conditions and 
the Promotion of Equality of Opportunity and 
Treatment of Migration Workers (Convention 
143) explicitly mentions that if a migrant worker 
legally resides in a country for the purposes of 
employment, he/she is not considered as the 
one illegally staying or the one violating legal 
norms due to the simple fact that he/she has 
lost the job, what by no means results in annul-
ment of residence permit or the right to start a 
job (Art.8).4 

The term of irregular migration is under-
stood in the Convention in the following way: 
when a migrant worker is illegally hired; when 
migration labour is started in the territory of the 
given country, is carried out through this terri-
tory and is led from this territory in order to seek 
a job, and during this process a migrant worker, 
while moving, entering or being at work, turns 
out to be in a situation which contradicts with 
relevant acts or international agreements, or 
national legislation and regulations. As you can 
see, such a defi nition expresses only the notion 
of irregular labour migration and does not cover 
other cases of irregular migration.

Irregular migration, except labour relation-
ship, is widely spread in criminal world. Illicit 
drug traffi c, illegal movement of terrorists, ille-
gal movement of religious extremists in vari-
ous countries and other criminal acts represent 
types of criminal immigration. Fight against 
such acts is conducted within national, as well 
as international organizations. On the other 
hand, criminal world also forms various inter-
national organizations like Al-Qaida, drug traf-
fi c organizations and etc. INTERPOL takes 
every possible measure to fi ght against orga-
nized crime and national bureau of Interpol in 
Georgia is part thereto.  

Based on the practice of Kazakhstan, a 
researcher Elena Sadovskaia considers that 

there are the following forms of irregular migra-
tion:

To obtain an entrance visa for the country 1) 
with whom Kazakhstan has a visa-free re-
gime and afterwards to enter Kazakhstan 
without a visa. For instance, Kazakhstan 
has a visa-free regime with Kirgizstan and 
Tajikistan, and a persona can easily ob-
tain visa for Kirgizstan or Tajikistan from 
Afghanistan and afterwards illegally enter 
Kazakhstan;
After legally entering Kazakhstan (tourist 2) 
visa, work invitation, etc.) to illegally stay in 
this country despite expiring the visa term;
Smuggling of migrants by using forged 3) 
visas and documents, also by trans-orga-
nized groups;
Signing work or other contracts with the 4) 
organizations which do not represent work 
partners, but rather are swindlers and ex-
tort by cheating people;
Violating the laws or living requirements by 5) 
foreign nationals in order to obtain a resi-
dence permit (false marriage, postpone-
ment of repetitive registration, etc.);
Coming of nationals from CIS countries 6) 
and from far abroad without signing a con-
tract and for the purposes of conducting il-
legal labour activities, etc.5

All the cases mentioned above by the au-
thor might take place and the fi ght against all 
these forms should be actively carried out by 
various countries.

The Georgian legislation does not contain 
an express defi nition of irregular immigration 
and its qualifi cation, but the analysis of the nor-
mative acts adopted in this fi eld might help in 
this regard.

In accordance with Article 14 of the Law 
of Georgia on Legal Status of Aliens and of 
Stateless Persons of 27 December 2005 
№2535, an alien might be denied entrance into 
Georgia if:
“a) he/she does not have the documents nec-

essary to enter the territory of Georgia, en-
visaged by the Georgian legislation;

b) while his/her previous stay in Georgia a 
fact of violating the Georgian criminal leg-
islation by him/her has been revealed, or 
during the last 1 year before submitting an 
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application he/she was expelled, or he/she 
did not pay fi ne established for illegally be-
ing in the territory of Georgia;

c) he/she submitted forged data or docu-
ments for obtaining a visa or for entering 
the territory of Georgia;

d) he/she does not have material means nec-
essary to stay, live in Georgia or to return 
home;

e) his/her stay in Georgia shall endanger 
public order and security of Georgia, the 
protection of health, rights and legal inter-
ests of Georgian nationals and the persons 
living in Georgia;

f) his/her stay in Georgia shall endanger the 
relationships between Georgian and any 
foreign country;

g) he/she does not give or gives false infor-
mation about his/her personality and pur-
pose of travel;

f) Georgian legislative act envisages other 
ground for refusal”.6

Article 53 of the same Law establishes the 
grounds for expelling an alien from Georgia. 
More precisely, an alien can be expelled from 
Georgia if:
“a) he/she illegally entered Georgia;
b) legal ground for his/her further stay in 

Georgia does no longer exist;
c) his/her stay contradicts with the interests 

of state security of Georgia and the protec-
tion of public order;

d) his/her expel is necessary for the protec-
tion of Georgian nationals and of health, 
rights and legitimate interests of other per-
sons legally being in Georgia;

e) he/she regularly violates the Georgian leg-
islation;

f) he/she obtained the legal ground for enter-
ing or staying by submitting forged or in-
valid documents;

g) he/she is sentenced to deprivation of lib-
erty for more than one year term for inten-
tionally committing one or several crimes 
– after serving the sentence”.
Before adopting the above-mentioned 

norms, the legislation in force (for instance, 
Article 7 of Law on Immigration of 27 July 1993 
and Article 23 of Law on Legal Status of Aliens 
of 3 June 1993)7 contained approximately simi-

lar grounds for refusal to enter Georgia and for 
expelling from Georgia.

It is the novelty that the legislator pays at-
tention to the material means of an alien and, 
as mentioned above, one of the grounds for 
refusal to enter Georgia is not having enough 
means. In this case the state prevents itself 
from serious fl ows of migrants having uncer-
tain professions and job descriptions searching 
for better life, and the state’s reaction thereto 
is not surprising. Despite not highly-advanced 
level of living, Georgia might still be interesting 
for people living in other countries. 

Based on Georgian legislative norms, we 
might conclude that criminal as well as non-
criminal immigration occurs in our country.

There are various types of criminal immi-
gration, including: 1) immigration conducted 
in order to gain residence permit in Georgia 
by submitting forged or invalid documents, 2) 
immigration conducted in order to commit a 
serious crime in Georgia or in order to avoid 
responsibility for committing a crime before en-
tering Georgia, 3) immigration for committing a 
crime against peace and humanity, 4) immigra-
tion in order to commit a violation of state se-
curity or public order of Georgia, 5) immigration 
conducted by regularly, intentionally violating 
Georgian legislation, 6) immigration causing 
breach of the interests of protecting the health 
of population, 7) other cases of immigration 
linked to criminal activities. 

Illicit traffi c of infants what has become 
widespread recently, is one of the examples 
of such other cases. This activity is often cam-
oufl aged by the process of child adoption - as 
if a foreigner wants to adopt a child who is a 
national of Georgia. In these cases some docu-
ments are truly signed by foreigners, through 
intermediary fi rms or private persons, however 
what actually happens is the following – an or-
phanage, sometimes even a mother, sells a mi-
nor and receives huge amount of money in re-
turn. Georgian media and citizens through the 
press or broadcast often tried to raise aware-
ness concerning such facts. It is true that in 
recent years the number of such facts has de-
creased due to the measures carried out by the 
law enforcement authorities, but the problem 
still remains and there is much to be done. The 
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following factors should be strictly checked: 
personality of a foreigner who wants to adopt 
a Georgian national-child, his/her fi nancial 
situation, work reputation, the seriousness of 
his/her motives to adopt a citizen of another 
country, etc. Furthermore, relevant institutions 
of Georgia should be held reliable over a child 
even after the adoption and they should be re-
sponsible to examine his/her health and social 
conditions; if necessary they should cooperate 
with relevant structures of foreign countries; in 
extreme cases they should request for return 
of the minor.

Among the types of irregular immigration 
mentioned above, obtaining a permanent resi-
dence permit in Georgia through submitting 
forged or invalid documents is also worth men-
tioning, and it might lead towards committing 
other criminal activities (crimes against peace 
and humanity or other serious crimes, etc.).  
Staying in Georgia as an immigrant through 
such invalid mechanisms is also connected to 
the process of irregular labour immigration. As 
for entering Georgia to commit a serious crime, 
such actions are carried out in extremely covert 
circumstances, such a person in most cases 
has necessary documentation and tries not 
to fall under the focus of law enforcement au-
thorities, for instance spies, terrorists, people 
involved in illicit drug traffi c and others. Their 
stay in the country is hard to reveal and in this 
regard, the assistance of state institutions of 
the country of their citizenship or permanent 
residence is important since these institutions 
should be conducting registration of every per-
son and especially of criminals.

As for the immigration related to system-
atic violations of the Georgian legislation, this 
type of immigration might not be of criminal 
character from the beginning, when a foreigner 
comes to Georgia with good intentions, but due 
to certain reasons commits a crime (e.g. car 
accident), what turns him/her into a criminal 
migrant.

Fight against criminal immigration in our 
country is entirely linked to the objectives of law 
enforcement and those of other state institu-
tions, however, as noted, this process also re-
quires the attention from the society and its in-
volvement in revealing criminal migrants, what 
is the subject of another scientifi c research.  

As mentioned above, irregular immigration 
in Georgia might be non-criminal as well, when 
an immigrant does not commit a crime, but his/
her actions seriously or systematically violate 
the existing legislation; such immigration is 
also dangerous and contradicts with the state 
interests.  

There are the following types of non-crimi-
nal irregular immigration in our country: 1) when 
there is no legal ground for immigrant’s stay or 
permanent residence in Georgia (e.g. expiry of 
a visa, end of season work, seizure of the right 
of guardianship, etc.), 2) irregular (illegal) la-
bour activities of an immigrant or systematically 
avoiding paying taxes during conducting legal 
activities, 3) when a labour migrant terminates 
labour relationships on his/her initiative without 
any substantive reasons or refuses to start it 
and has no other legal ground for staying in the 
country, 4) when an immigrant seriously vio-
lates ethic norms of the society or endangers 
health of others by pursuing non-hygienic style 
of life, 5) when an immigrant seeking refugee 
status does not leave the territory of Georgia 
despite receiving offi cial refusal to his/her re-
quest, 6) when a refugee immigrant refuses 
to leave Georgia after the situation has been 
stabilized in the country of his/her origin or per-
manent habitual residence and the threat caus-
ing him/her to enter Georgia does not exist any 
longer, 7) when an immigrant intentionally, sys-
tematically does not comply with the require-
ment of the Georgian legislation, 8) when an 
immigrant does not have necessary means to 
live in Georgia, etc.

Although some types of non-criminal ir-
regular migration are less harmful rather than 
criminal migration, but as a rule the number 
of non-criminal irregular immigration strongly 
exceeds the number of criminal immigration 
in most countries and therefore, fi ght against 
it remains one of the primary aims of each and 
every country. 

Irregular migration can be classifi ed ac-
cording to the types, other than criminal and 
non-criminal. More precisely, it might be covert 
and open. Criminal (e.g. terrorists entering the 
country) as well as non-criminal (when an alien 
continues to stay in the country though having 
no legal ground for staying, and hiding from law 
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enforcement authorities and often changing 
place of residence or even place for night, etc.) 
irregular immigration can be carried out in co-
vert ways. Of course, terrorists and representa-
tives of illicit drug traffi c and of other criminal 
organizations try to act undercover and thus 
not to endanger their activities. However, of-
ten the course of their activities takes the op-
posite turn. On the other hand, non-criminal 
immigrants often act open in the country. For 
instance, a huge fl ow of people seeking for 
refugee status, and when they do not obtain 
the status, they may still continue illegal stay 
in Georgia. Similar situation occurred when 
in 2000 Chechens leaving the confl ict zone in 
the Russian Federation entered Georgia, more 
precisely the Pankisi Gorge, part of them do not 
have refugee status even today due to a simple 
reason that they have not addressed the au-
thorities with such a request, but they continue 
to stay openly and expressly in our territory.

While discussing irregular immigration we 
should consider one more circumstance. More 
precisely, there are cases when immigration in 
the country does not raise alert, e.g. an alien 
possesses relevant documentation for entering 
and staying in Georgia, complies with all the 
necessary procedures and does not do any-
thing wrong, in other words, the formal require-
ments are met, however his/her stay has illicit, 
criminal rather than legal objectives. This kind 
of legal immigration should be considered as 
irregular, criminal intentions should be revealed 
and relevant measures be taken, amounting 
even to expelling such migrants from the coun-
try. Frequency of migration processes in the 
world has led to the adoption of legislation, reg-
ulating migration processes of nationals within 
(internal migration) as well as outside (external 
migration) the country. As European Agreement 
of 13 December 1957 on Regulations govern-
ing the Movement of Persons between Member 
States of the Council of Europe states, every 
county should have the right to refuse persons 
entering the country or to temporarily stop their 
entrance for the purposes of protecting public 
order, security and health.   

A contrary case might occur as well – 
when a national of another country de facto 
complies with the ground requirement for liv-

ing in Georgia but, but being legally married to 
the national of our country, he/she has not ad-
dressed Civil Registry Agency – LEPL of the 
Ministry of Justice of Georgia for obtaining a 
permanent residence permit in accordance 
with Articles 18 and 20 of Law of 27 December 
2005 on Legal Status of Aliens and Stateless 
Persons, and because of this fact his/her per-
manent stay in Georgia cannot be considered 
as legal, and if this situation continues this per-
son can be considered as the one violating the 
Georgian legislation.8  Based on the mentioned 
assumptions, we can consider two additional 
types of irregular immigration and provisionally 
name them as formal and non-formal.

At this point we would like to draw your 
attention to the cases which occurred in 
Georgian at the end of 80ies of the last century. 
More precisely, in accordance with the regula-
tions adopted by executive branch of Georgian 
at various times (e.g. Regulation #106 of 18 
May 1993 of the head of the Georgian state, 
Regulation #641 of 7 September 1995 of the 
cabinet of ministers, etc.)9, several families or 
individuals from the descendants of the popu-
lation deported from Meskheti in 1944 were re-
turned and provided by housing in the country. 
However, these persons were not simultane-
ously granted the status of an immigrant or any 
offi cial status, nor the documents necessary for 
legally entering Georgia (e.g. a visa). Despite 
of the fact that an obvious irregular immigra-
tion occurred, so far none of state institutions 
requested the recognition of these persons as 
illegal migrants and the adoption of respective 
measures. On the contrary, some of them have 
already been granted Georgian citizenship 
and they continue to live in our country. Based 
on the above-mentioned, we can discuss one 
more type of irregular immigration occurring in 
Georgia and immigration provisionally name 
it “offi cial” or “allowed” irregular, which is also 
covered by the category of open irregular im-
migration. This type of migration is also endan-
gering, since it is supported by bureaucratic 
apparatus which should fi ght against irregular 
immigration and not trying its legalization. This 
approach most importantly shakes the trust 
of the country’s population towards authori-
ties and towards the existing legal order, what 
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might result in more serious consequences for 
the state than any external threat can cause.

Although the repatriation problem covers 
many other aspects as well, their detailed anal-
ysis falls outside our goals, and is subject to 
another discussion.

In order to eradicate the problems of ir-
regular migration, E. Sadovskaia considers it 
necessary to adopt relevant legislation, deter-
mining the fi ght against irregular migration; to 
develop institutionalized base, to establish new 
border control points; to strengthen security 
services; to establish multilateral cooperation 
with neighboring countries and international or-
ganizations; further focusing on the awareness 
raising of the legal knowledge.10

Besides the mentioned measures, we con-
sider additional measures to fi ght against ir-
regular immigration should be taken, including 
the following:

Every country should have an obligatory 
procedure for registering population. This does 
not mean the re-adoption of the Soviet style, 
but rather registering each and every person in 
accordance with permanent or temporary place 
of residence. This is the institute of registering 
population and not “propiska” measure, and 
every country should obey thereto and it will 
largely simplify the control over movement of 
criminal elements. It should be mentioned that 
due to the reforms undertaken in the country, 
the issue of registering the Georgian popula-
tion has signifi cantly improved. Adoption of 
unifi ed registration system and simplifi cation 
of procedures promoted timely registration of 
natural persons and issuance of relevant docu-
mentation, IDs or residence permits to them. 
And, this course should be actively continued 
in the future as well.

Legal labour migration should be widely 
supported and the fi ght against involvement 
of foreigners in illegal labour relations should 
be announced. More precisely, strict liability 
should be determined for those businessmen 
and managers who use irregular migration 
and support employment of irregular migrants. 
Setting high fi nes in the form of sanctions will 
result in positive consequences and will pro-
mote restricting irregular migration. 

Cooperation among countries should stre-
ngthen in order to reveal fugitives who commit-

ted serious crimes, as well as persons support-
ing them and in order to take decisive measures 
against them.  

It is desirable for the country population to 
get involved in the process of revealing danger-
ous criminals and non-criminal but irregular mi-
grants. Irregular migration causes serious eco-
nomic and other kind of problems for countries, 
what does not positively refl ect on the living 
conditions of the population. Everyone should 
have a moral duty to assist law enforcement 
authorities. Establishing public condemna-
tion is stronger than any state penal measure. 
Maybe we are not ready to have advanced liv-
ing conditions, but we are ready to think clearly. 
Public intellect is the strongest phenomenon 
the mankind has ever gained. 

Besides the above-mentioned reasons 
cau sing irregular immigration, we should con-
sider that, unfortunately, Georgia does not have 
a clearly established, unilateral policy on the 
regulation of migration processes, what results 
in the non-fl exibility of the management system 
of these processes. For instance, various state 
institutions cover the competences of deciding 
upon the status of an immigrant or an alien per-
manently living in Georgia, a person seeking 
political asylum and a refugee. As for tempo-
rary immigration issues such as tourism, enter-
ing the country for the purposes of education 
and employment, these processes still remain 
outside the serious control of state agencies.  

Furthermore, the persons seeking to im-
migrate into Georgia often avoid meeting the 
requirements set by the legislation and try to 
achieve the goal otherwise resulting in many 
violations and distress. While the police and 
other law enforcement authorities mostly re-
act only to the facts of crime. In such cases 
the mechanisms of reveling irregular migrants 
and expelling them from the country should 
be actively applied. In this regard the existing 
Georgian legislation complies with the interna-
tional standards and leaves the room for con-
ducting practical measures more actively.

International Covenant on Civil and Political 
Rights of 16 December 1966 states that every-
one legally staying in the territory of a coun-
try has the right to free movement within the 
territory of this country and has the freedom to 
choose a place of residence; that every person 
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has the right to leave any country, including his/
her own. The Covenant explicitly notes that this 
right cannot be subject to any restriction expect 
for the one envisaged by the law, is necessary 
for the protection of state security, public order, 
health or morals of the society, or even for the 
protection of the rights and freedoms of the oth-
ers, and is in line with the other rights recog-
nized by this Covenant. Also, no one shall be 
arbitrarily deprived of the right to enter his/her 
own country (Art. 12).        

An alien legally staying in a country, can be 
expelled from this country only in accordance 
with the decision adopted on the bases of the 
law and unless imperative interests of the state 
security require otherwise; an alien has the 
right to submit the opinions contrary to his/her 
expel, require for his/her case to be revised 
by competent authorities or a person/persons 
approved by competent authorities, also to be 
heard before this authority represented by re-
spective person/persons (Art.13).11

Also, the list of countries whose nationals 
do not need a visa for entering and staying in 
Georgia for up to 360 days, given in Article 4.5 

of Law on Legal Status of Aliens and Stateless 
Persons, this list should be revised. It is true 
that a visa-free regime with a foreign country 
simplifi es the situation of those wishing to move 
freely, but objective circumstances should be 
considered in this regard. For instance, con-
sidering the intensive migration links existing 
in practice, economic profi t, cooperation in sci-
entifi c of other important fi elds for the country, 
double recognition of visa-free regime, etc. But 
in the mentioned norm the list of countries is far 
too wide and allowing visa-free regime (espe-
cially, one-side recognition) with certain coun-
tries raises question marks.

In order to fi ght irregular migration, we 
believe, reasonable annual migration quotes 
should be determined and strictly observed, 
also merge the main functions of migration 
management under the competence of one, 
specialized state agency, while improving the 
migration procedures and their simplifi cation in 
reasonable limits. Georgian authorities should 
pay more attention to this problem and to its 
regulation in the near future.
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saerTaSoriso sazogadoebam 2000 

wels adamianiT vaWrobis (trefikingis) 

winaaRmdeg brZola kidev ufro ganamtki-

ca  da xelmosawerad gaxsna transnacio-

naluri organizebuli danaSaulis wina-

aRmdeg gaerTianebuli erebis konvencia 

(SemdgomSi ̀ palermos oqmi~) da masTan er-

Tad, misi damatebiTi oqmi (SemdgomSi ̀ da-

matebiTi oqmi~)adamianebis, gansakuTre-

biT qalebisa da bavSvebis trefikingis 

Tavidan acilebis, aRkveTisa da dasjis 

Sesaxeb.1 amiT saxelmwifoebis mier safu-

Zveli Caeyara trefikingis pirveli de-

finiciis Camoyalibebas. amavdroulad, 

trefikingi aRiarebuli iqna monobis 

Tanamedrove formad, rac rogorc kon-

venciaSi, aseve erovnul kanonmdeblobe-

bSic iqna asaxuli. 

damatebiTi oqmis  me-3 (a) qvepunqtis 

mixedviT, `adamianis trefikingi~  niSnavs 

adamianis gadabirebas, transportirebas, 

gadayvanas, TavSesafris micemas an miRe-

bas, Zalis an Zalis muqaris, an iZulebis 

sxva formebis, motacebis, TaRliTobis, 

motyuebis, Zalauflebis borotad ga-

moyenebis an daucveli mdgomareobis, 

gasamrjelos an raime sargeblis micemis 

an miRebis dapirebis gamoyenebiT, raTa 

miRweuli iqnes im adamianis Tanxmoba, vi-

sac kontroli aqvs sxva adamianze, am uka-

nasknelis eqsploataciis mizniT.2 aqve 

aRvniSnavT, rom oqmis me-3 (b) qvepunqtis 

Tanaxmad, adamianiT vaWrobis  (trefikin-

gis) msxverplis Tanxmobas zemoaRniSnu-

marina mesxi

adamianiT vaWrobis (trefikingis) 
sakanonmdeblo regulireba saerTaSoriso da 

erovnuli kanonmdeblobebis mixedviT

li muxlis (a) qvepunqtis gaTvaliswinebu-

li winaswarganzraxuli eqsploataciis 

obieqti gaxdes, danaSaulis kvalifika-

ciisaTvis mniSvneloba ar aqvs, Tu ga-

moyenebulia (a) qvepunqtiT gaTvaliswi-

nebuli romelime saSualeba.3 

palermos oqmis miReba umniSvnelo-

vanesi da win gadadgmuli nabiji iyo tre-

fikingis winaaRmdeg brZolis samarTle-

brivi meqanizmebis Sesaqmnelad. pirveli-

ve muxlSi xazgasmiT iqna aRniSnuli rom 

dokumentis mizania:

`b) trefikingis msxverplTa uflebe-

bis dacva, msxverplTa da mowmeTa dacvisa 

da daxmarebis yovlismomcveli sistemis 

Seqmna, romelSic uzrunvelyofili unda 

iqnas genderuli Tanasworoba da aseve 

efeqturi gamoZiebisa da sisxlis samar-

Tlebrivi devnis uzrunvelyofa~4. 

amgvarma Canawerma faqtobrivad gan-

sazRvra kidec trefikingis winaaRmdeg 

brZolis samarTlebrivi meqanizmebis 

sami mimarTulebiT Camoyalibeba qveyne-

bis mier: (1) sisxlis samarTlebrivi dev-

na; (2) msxverplTa dacva da daxmareba; (3) 

prevenciuli zomebis ganxorcieleba.5

samive am komponentis ganxorciele-

ba mniSvnelovania, Tumca sakanonmdeblo 

bazis srulyofa, Sesabamisi kanonmde-

blobis Seqmna, rac e.w. pirveli komponen-

tiTaa gaTvaliswinebuli, danarCen orze 

aRmatebulia da TiTqmis yvela xelmomwe-

ri saxelmwifos mierac asea aRiarebuli. 
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saerTaSoriso instrumentebis mi-

moxilva trefikingis formebTan mi-

marTebiT 

adamianiT vaWrobis (trefikingis) pi-

rvel definiciad palermos oqmis defi-

nicia iTvleba. miuxedavad imisa rom igi 

trefikingis rogorc danaSaulis yvela-

ze detaluri definiciaa, qveynebis mier 

erovnul sisxlis samarTlis kodeqseb-

Si gamosayenebl saukeTeso definiciad 

ar miiCneva. mTavari sirTule imaSia rom 

aRniSnuli definicia Seicavs iseT makva-

lificirebel garemoebebs, romelic 

SemdegSi gamoZiebis mier unda iqnas da-

mtkicebuli. bundovani Canaweris arse-

bobis SemTxvevaSi, es ukanaskneli gamo-

Ziebis process sakmaod arTulebs.6 

garda amisa, palermos oqmis mixed-

viT, `adamianebis, gansakuTrebiT qale-

bisa da bavSvebis eqsploataciis yve-

la formasTan dakavSirebiT arsebuli 

moTxovnis Sesustebis mizniT, rasac 

Sedegad mosdevs trefikingi, TiToeuli 

monawile saxelmwifo miiRebs an gaaZlie-

rebs...zomebs~7. aRniSnulma muxlma azr-

Ta sxvadasxvaoba gamoiwvia, Canaweris 

xarvezad CaiTvala is garemoeba  rom am 

Canaweris mixedviT igulisxmeba rom tre-

fikingis msxverpli mxolod qalebi an 

gogonebi SeiZleba iyon, rac realobas 

ar Seesabameba8. 1998 wels, roca gaerTia-

nebuli erebi formalurad SeTanxmda pa-

lermos oqmis proeqtze, miRebuli iqna 

rezolucia adamianebiT trefikingis 

Sesaxeb. rezoluciis preambulaSive ga-

erTianebuli erebis mier aRiarebuli iqna 

rom trefikingis msxverpli SeiZleba ga-

xdnen vaJebic.9 Tumca am Canaweris garda 

aRaraferia naTqvami biWebis trefikingis 

Sesaxeb da aqcenti qalebisa da gogonebis 

trefikingzea gadatanili. miuxedavad 

imisa rom qalebi da gogonebi msxverpl-

Ta umravlesobas warmoadgens10, trefi-

kingis msxverpli agreTve arian vaJebic11. 

amas adasturebsamerikis SeerTebuli 

Statebis federaluri biuros gamoZie-

baTa statistikac, romlis mixedviTac 

bavSvTa pornografiis mizniT trefikin-

gis msxverplTa daaxloebiT 50 procents 

vaJebi Seadgens.12

adamianiT vaWrobis (trefikingis) de-

finiciis srulyofilebis ganxilvisas 

aucileblad unda SevexoT qvemoT Ca-

moTvlil ramdenime formas, romlebic 

mogvianebiT sxvadasxva formiT asaxuli 

iqna rogorc palermos oqmSi, ise sxva-

dasxva qveynebis, maT Soris saqarTvelos 

kanonmdeblobiTac. 

adamianiT vaWrobis (trefikingis) 

TiTqmis yvelaze gavrcelebul formaa 

monoba an monobis msgavsi praqtika. kon-

vencia monobis, monebiT vaWrobisa da 

monobis msgavsi institutebisa da gamo-

cdilebis gauqmebis Sesaxeb jer kidev 

1926 wels iqna miRebuli. konvenciis pir-

veli muxlis Tanaxmad termini `monoba~ 

Semdegnairadaa gansazRvruli: monoba 

aris pirovnebis statusi an mdgomareo-

ba, romlis mimarT mTlianad vrceldeba 

mflobelobis ufleba. monebiT vaWroba 

moicavs yvela aqts, romelic iTvaliswi-

nebs piris dakavebas, SeZenas an gankargvas 

mis monur mdgomareobaSi Cagdebis miz-

niT; yvela aqts romelic iTvaliswinebs 

monis SeZenas, gayidvis an gacvlis mizniT; 

yvela aqts romelic iTvaliswinebs monis 

gankargvas gayidvis an gacvlis mizniT, 

rodesac misi SeZena gayidvis an gacvlis 

mizniT ganxorcielda; da zogadad, mone-

biT vaWrobisa da gadayvanis yvela aqti. 

monobis, monebiT vaWrobisa da mono-

bis msgavsi institutebisa da gamocdi-

lebis gauqmebis Sesaxeb gaeros 1956 wlis 

konvenciis  პირველი მუხლითganisazRvra 

`monobis msgavsi oTxi mdgomareoba~: 

fuladi valdebulebiTi damokide-1) 

buleba anu statusi an mdgomareoba, 

romelic gamomdinareobs movalis 

dapirebisagan, valis uzrunvelyo-

fis mizniT, gawios piradi momsaxu-

reba an uzrunvelyos amgvari momsa-

xurebis gaweva misi kontrolis qveS 

myofi piris mier im SemTxvevaSi, Tu 

am momsaxurebaTa Rirebuleba, goni-

vruladaa Sefasebuli, ar emsaxureba 

aRebuli valis dafarvas an am momsa-

xurebis xangrZlivoba da Sinaarsi ar 

aris Sesabamisad SezRuduli da gan-

sazRvruli; 

ymoba, anu damqiraveblis statusi 2) 

an mdgomareoba, romelic kanonis, 



 197

m.mesxi, adamianiT vaWrobis (trefikingis) sakanonmdeblo regulireba saerTaSoriso da erovnuli...

Cveulebisa an SeTanxmebis safuZvel-

ze SeboWilia icxovros da imuSaos 

sxva pirovnebis kuTvnil miwaze da 

gansazRvrul samsaxurs uwevs im pi-

rovnebas, gasamrjelos miRebis sa-

fuZvelze an mis gareSe, ar SeuZlia 

TviTon Secvalos statusi; 

nebismieri instituti an praqtika, 3) 

romlis farglebSi: garkveuli fula-

di an naturaluri anazRaurebis sana-

cvlod qalis mSoblebis, meurveebis, 

ojaxis an calkeuli piris an jgufis 

mier xorcieldeba qalis gaTxoveba an 

gaTxovebis Taobaze dapirebis mice-

ma, ra SemTxvevaSic qals ar aqvs uaris 

Tqmis ufleba; an qalis meuRles, mis 

ojaxs an mis klans ufleba aqvs  qali 

gadasces sxva pirs, anazRaurebis sa-

nacvlod an uamisod; an meuRlis gar-

dacvalebis SemTxvevaSi qali memkvi-

dreobiT gadaecema sxva pirs. 

nebismieri instituti an praqtika, 4) 

romlis farglebSi bavSvis, axalga-

zrda adamianis an misi Sromis, eqs-

ploataciis mizniT erTerTi an orive 

mSoblis mier, an meurvis mier xor-

cieldeba bavSvis an 18 wlamde asakis 

axalgazrda adamianis gadacema sxva 

pirisaTvis, anazRaurebis sanacvlod 

an uamisod. 

monobis Sesaxeb konvencia ganasxvave-

bs iZulebiT Sromas da monobas, da miuTi-

Tebs rom ar SeiZleba iZulebiTi Sromis 

monobis analogiur mdgomareobaSi gada-

zrdis daSveba. zemoaRniSnuli konven-

ciebis ganxilva kidev erTxel adasture-

bs, rom monoba da monobis msgavsi mdgoma-

reoba adamianiT vaWrobis (trefikingis), 

gansakuTrebiT arasrulwlovanTa vaWro-

bisas, xSirad aris qmedebis Semadgeneli 

elementi.13 

trefikingis SedarebiT ufro mci-

re masStabiT, magram mainc gavrcele-

buli formaa trefikingi organoTa 

transplantaciis mizniT. trefikingis 

Sesaxeb zemoaRniSnuli oqmis Tanaxmad, 

organoTa trefikingi warmoadgens tre-

fikingis formas. amasTan, igi ar aris 

gaTvaliswinebuli evrokavSiris CarCo 

gadawyvetilebiT trefikingis Sesaxeb. 

Tumca, saqarTvelos kanonmdeblobiT, 

adamianiT vaWrobis (trefikingis) defin-

iciis SeniSvnaSi organoTa transplant-

aciis mizniT trefikingi moxseniebulia, 

rogorc trefikingis forma. 

adamianiT vaWrobis (trefikingis) 

regulireba saqarTvelos kanonmde-

blobiT saerTaSoriso instrument-

ebis WrilSi 

adamianiT vaWrobis (trefikingis) da-

naSaulis daxasiaTebisas mniSvnelovania 

Semdeg garemoebebze yuradRebis gamax-

vileba: trefikingis msxverpli SeiZleba 

gaxdes rogorc qali, ise bavSvic da ma-

makacic; trefikingis danaSaulis msxve-

rpli sakmaod xSirad qalia, romelTa 

gamoyeneba umetesad seqsbiznesSi xdeba. 

sakmaod xSirad, mraval qveyanaSi dam-

kvidrebuli Sexedulebis Tanaxmad, tre-

fikingis danaSauli  meZavTa seqsualur 

eqsploataciasTan aris gaigivebuli, rac 

bunebrivia, araswori Sexedulebaa. sa-

xelmwifoebma kanonmdebloba ise unda 

Camoayalibon rom zemoaRniSniuli ste-

reotipisagan Tavisufali iyos. trefik-

ingad miiCneva ara mxolod prostituciis 

an sxva saxis seqsualuri eqsploatacia, 

aramed yvela saxis iZulebiTi Sroma an 

momsaxureba, monoba an monobis msgavsi 

mdgomareoba.14 

trefikingi SesaZloa, ganxorcieldes 

rogorc saxelmwifoTa sazRvrebis gad-

akveTiT, ise erTi saxelmwifos terito-

riaze; SeiZleba iyos rogorc transna-

cionaluri, ise lokaluri danaSauli.15

adamianiT vaWroba (trefikingi) kom-

pleqsuri procesia, romelic iwyeba 

adamianis gadabirebiT, xSir SemTxvevaSi 

SesaZloa, gagrZeldes sxvadasxva mi-

marTulebiT gadayvaniT da mTavrdeba 

sxvadasxva formiT eqsploataciiT.aqve 

unda aRiniSnos, rom adamianiT movaWree-

bis mier gamoyenebuli meTodebi xSirad 

icvleba, radgan isini cdiloben axal 

teqnologiebTan swrafi adaptirebiT 

moaxdinon im barierebis gadalaxva, rac 

maT saqmianobaSi SeiZleba, warmoiqmnas. 

mokled mimovixiloT adamianiT vaW-

robis (trefikingis) stadiebi. gadabi-
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reba trefikingis procesis pirvel eta-

pad iTvleba. am etapze xdeba pirTan 

kontaqti misi trefikingis procesSi 

CarTvis mizniT. adamianis trefikingis 

danaSaulisaTvis termini `gadabireba~ 

moicavs ara mxolod adamianis samuSaod 

ayvanas, aramed sxva iseTi zomebis gamoy-

enebasac, rogoricaa motyueba, motace-

ba, Zalis gamoyeneba da sxva. adamianiT 

movaWreTa meTodebi gansxvavebulia da 

yvela zomis CamoTvla an winaswar gan-

sazRvra SeuZlebelia. gavrcelebulia 

Semdegi meTodebis gamoyeneba16: a)gada-

bireba nacnob-megobrebis saSualebiT; 

b) gadabireba sareklamo gancxadebebiT 

da saagentoebis gamoyenebiT, agreTve  

fiqtiuri qorwinebebis gamoyenebiT; g) 

kafeebSi, barebSi, diskoTekebze, bazreb-

Si, avtosadgurebSi da sxva xalxmraval 

adgilebSi samizne pirebis SerCeviT da 

a.S. d) xSirad msxverpli icnobs gadambi-

rebels, arcTu iSviaTad isini naTesav-

ebic ki arian. nacnobobis an naTesaobis 

faqtori warmoSobs msxverplis ndobas 

gadambireblis mimarT.17 garda amisa, 

gadabirebis momenti mniSvnelovnad ad-

vildeba, Tu msxverpls mZime ekonomi-

kuri da socialuri mdgomareoba aqvs 

da dasaqmebis SesaZleblobas ucxoeTSi 

eZebs. qalebs, rogorc wesi, sTavazoben 

maRalanazRaurebad samuSaos sazRvarga-

reTis restornebSi, soflis meurneoba-

Si, bavSvTa da moxucTa movlis seqtorSi 

da a.S.18 xSir SemTxvevaSi, mxolod daniS-

nulebis qveynebSi aSkaravdeba adamianiT 

movaWresTan dadebuli SeTanxmebis si-

yalbe da piri eqsploataciis da araa-

damianuri mopyrobis msxverpli xdeba. 

ganviTarebad da mZime socialuri mdgo-

mareobis mqone qveynebSi arcTu iSviaTia 

qalebis, gansakuTrebiT bavSvebis gayid-

vis SemTxvevebi saxelmwifo institute-

bis (magaliTad, bavSvTa saxlebis) mier. 

rogorc praqtikis analizi gviCvenebs 

msxverpli  informirebulia sazRvar-

gareT misi samuSaos Sesaxeb (magaliTad 

prostitucia), magram realuri Sromis 

pirobebi warmodgenilisagan gansxvaveb-

uli xvdeba. rogorc zemoT aRiniSna, msx-

verplis Tanxmobas mis eqsploataciaze 

trefikingis kvalifikaciisaTvis mniS-

vneloba ar aqvs. aqve unda davZinoT rom 

TeoriaSi, (qarTvel TeoretikosebSic 

maT Soris) araerTgvarovani damokideb-

ulebaa am sakixis mimarT. nawili Tvlis, 
rom trefikingis msxverplTa umeteso-

bisaTvis winaswar cnobilia Seusabamo 

anazRaurebis, maTi eqsploataciis miz-

nis Sesaxeb19.

gadabirebis meTodebi mravalferova-

nia da moicavs aramarto aSkara Zaladobas, 

agreTve motyuebas, romelic SeiZleba 

naklebad mZime da mtkivneul formebSi 

iyos gamoxatuli. aranakleb mniSvnelo-

vania gadabirebis kriminaluri meTode-

bi, romelTaganac aRsaniSnavia Semdegi: 

a) iZuleba motacebis gamoyenebiT; b)

arasrulwlovnis adamianiT movaWrisT-

vis miyidva, romelic xorcieldeba im 

piris mier, romelic arasrulwlovanze 

kontrols axorcielebs.g) motyueba le-

galuri Sromis dapirebiT, eqsploat-

aciuri pirobebis damalviT; d) motyueba 

kontrolirebadi an iZulebiTi xasiaTis 

Sesaxeb. gadabirebis meTodis SerCeva msx-

verplis tipaJis gaTvaliswinebiT xdeba. 

bavSvTa trefikingis SemTxvevaSi ar aris 

aucilebeli, rom gadabirebaSi orga-

nizebuli jgufi moqmedebdes. xSirad 

mSoblebi bavSvebs trefikerebs Tavadve 

abareben, Tumca im motiviT, rom bavSvis 

cxovreba TiTqosda gaumjobesdeba.20 

xSir SemTxvevaSi yofili msxverpli ga-

dambireblad da trefikeradac Tavadve 

gvevlineba. amas cxadhyofs rogorc 

Sromis saerTaSoriso organizaciis mier 

sxvadasxva dros Catarebuli kvlevebi, 

aseve trefikingis sakiTxebze momuSave 

eqspertTa jgufis angariSebic.21 

amrigad, zemoaRniSnul msjelobaSi 

SevecadeT, warmogvedgina trefikin-

gis procesis pirveli, umniSvnelovanesi 

etapi – msxverplis gadabireba, romel-

sac mosdevs Semdgomi etapi – msxverplis 

gadayvana, romelic SeiZleba moicavdes 

msxverplis Sefarebas an miRebas, erTi 

saxelmwifos teritoriaze gadaadgileb-

is CaTvliT. gadayvanis procesi gamoirCe-

va im specifikiT, rom samizned gamxdar 

adamianebs umetes SemTxvevaSi uxeSad 



 199

m.mesxi, adamianiT vaWrobis (trefikingis) sakanonmdeblo regulireba saerTaSoriso da erovnuli...

elaxebaT uflebebi, ganicdian fizikur 

da sxva saxis Seuracxyofas, adamianis 

pativisa da RirsebisaTvis Seuferebel 

mopyrobas (magaliTad, iZulebulni ari-

an, imgzavron manqanis sabarguliT, fexiT 

grZel da rTulad dasafar distanciebze, 

an curviT da a.S.). sakuTari moqalaqeobis 

an mudmivi sacxovrebeli qveynis gareT 

gayvanis SemTxvevaSi adamianiT vaWrobis 

(trefikingis) msxverplis mdgomareobas 

xSirad auaresebs is garemoebac, rom xSir 

SemTxvevaSi am mdgomareobaSi aRmoCenil 

adamians sakuTari qveynis teritoria 

manamde arasdros dautovebia, rac mas 

umetes SemTxvevaSi Zalauneburad mTli-

anad adamianiT movaWreze damokidebuls 

xdis. msxverplis morCilebis uzrunvel-

sayofad adamianiT movaWreebi, rogorc 

wesi, pasportebs iTxoven.22 gadayvanis, 

rogorc trefikingis etapis ganxilvisas, 

rogorc saerTaSoriso, ise saqarTvelos 

praqtikidan gamomdinare, davas ar unda 

iwvevdes is faqti, rom adamianiT vaWro-

bis (trefikingis) msxverpli mis winaaRm-

deg ganxorcielebuli moqmedebis gamo 

gansakuTrebiT daucvel mdgomareobaSi 

aRmoCndeba Tundac sakuTar samSobloSi. 

am danaSaulis msxverpli ucxoeTSi ara-

legaluri migrantis statusiT yofnis 

SemTxvevaSi gansakuTrebiT daucveli 

xdeba.aralegalis statusis gamo dasjis 

SiSiT, msxverpli dacvisaTvis poli-

cias iSviaTad mimarTavs, rac adamianiT 

movaWres saSualebas aZlevs, mTlianad 

marTos msxverpli an mkacri kontroli 

ganaxorcielos masze.  

eqsploatacia, rogorc trefikin-

gis procesis mizani, erT-erTi ganmsaz-

Rvreli garemoebaa trefikingis dana-

Saulis kvalfikaciisaTvis. saqarTvelos 

kanonmdeblobiT sakiTxi mcireodeni ga-

farToebiT ganixileba.

oqmis mixedviT, eqploatacia moicavs 

prostituciis eqsploatacias an seq-

sualuri eqsploataciis sxva formebs, 

iZulebiT Sromas an momsaxurebas, monobas 

an monobis msgavs praqtikas, ymobas an or-

ganoebis amoRebas. gamomdinare aqedan, 

adamianiT vaWroba (trefikingi) mxolod 

msxverplTa seqsualur eqsploatacias 

ar niSnavs, miuxedavad imisa, rom  trefik-

ingis am aspeqtSi ganxilva XXI saukunis 

dasawyisSi yvelaze gavrcelebuli iyo. 

kvlevebis analizisa da gasuli wlebis 

aSS saxelmwifo departamentis angariSe-

bis mixedviT,  es midgoma mniSvnelovnad 

Secvala23. dReisaTvis msoflio trefik-

ings ganixilavs ara mxolod rogorc msx-

verplis seqsualur eqsploatacias. tre-

fikingi, gansakuTrebiT arasrulwlovan-

Ta trefikingi, mravali mizniT SeiZleba 

ganxorcieldes, romelTa Soris seqsua-

lur eqsploataciasTan erTad yvelaze 

gavrcelebulia iZulebiTi SromiTi eqs-

ploatacia.24 xelSemwyob garemoebaTagan 

aRsaniSnavia is faqtori, rom iZulebi-

Ti Sroma xSir SemTxvevaSi ganixileba 

rogorc aralegaluri dasaqmeba da eqs-

ploatirebul trefikirebul  adamianebs 

xSirad ganixilaven, rogorc aralegalur 

migrantebs da ara rogorc trefikingis 

msxverplebs. miuxedavad imisa, rom aseTi 

kategoriis adamianebi SromiT regula-

ciebis arRveven, es xdeba maTi trefik-

ingis situaciaSi yofnis gamo da bevri 

qveynis (maT Soris saqarTvelos) kanon-

mdebloba trefikingis msxverpls aTa-

visuflebs mTeli rigi danaSaulebisagan, 

Tu es danaSauli Cadenilia trefikingis 

msxverplad yofnis gamo.25 

2003 wlis ivlisSi saqarTvelos sisx-

lis samarTlis kodeqsSi Sevida ori mux-

li, romlebiTac moxda adamianiT vaWro-

bis (trefikingis) danaSaulis kriminal-

izacia. mogvianebiT, 2006 wels, sisxlis sa-

marTlis kodeqsSi cvlilebebis Setanisa 

da sisxlis samarTlebrivi qmedebebis 

definiciebis saerTaSoriso standart-

ebis Sesabamisad daxvewis paralelurad, 

miRebuli iqna kanoni „adamianiT vaWro-

bis (trefikingis) winaaRmdeg brZolis 

Sesaxeb”, xolo 2007 wels sisxlis samar-

Tlis kodeqss daemata 1433 muxli, tre-

fikingis msxverplis Sromis gamoyenebis 

dasjadobis Sesaxeb. iseve rogorc wina 

TavebSi, sadac arasrulwlovnis trefik-

ingi adamianiT vaWrobis (trefikingis) 

konteqstSi iqna ganxiluli,  ganvixiloT 

sisxlis samarTlis kodeqsis 1431 da 1432 

muxlebi. 
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saqarTvelos sisxlis samarTlis ko-

deqsis 1431 muxlis mixedviT: adamianiT 

vaWroba (trefikingi) aris adamianis yid-

va an gayidva, an mis mimarT sxva ukanono 

garigebis ganxorcileba, agreTve iZu-

lebiT, SantaJiT an motyuebiT adamianis 

gadabireba, gadayvana, gadamalva anda 

miReba eqsploataciis mizniT. sisxlis 

samarTlis kodeqsis 1432 muxlis mixed-

viT bavSvTa trefikingi aris: arasrul-

wlovnis yidva an gayidva, an mis mimarT 

sxva ukanono garigebis ganxorcieleba, 

agreTve misi gadabireba, gadayvana, gada-

malva anda miReba eqsploataciis mizniT. 

saqarTvelos sisxlis samarTlis 

kodeqsis 1431 muxliT gaTvaliswinebuli 

danaSaulisgan sisxlissamarTlebrivi 

dacvis obieqti saqarTvelos konsti-

tuciiT aRiarebuli piradi uflebebi da 

Tavisuflebebia. kerZod: qveynis teri-

toriaze Tavisuflad gadaadgilebis 

ufleba; sacxovrebeli adgilisa da 

saqmianobis sferos Tavisufali arCe-

vis ufleba;  Tavisuflebis, pativisa da 

Rirsebis xelSeuvaloba; muxlis mesame 

da meoTxe nawilebis SemTxvevaSi – ada-

mianis sicocxlisa da janmrTelobis 

ufleba. 26 danaSaulis obieqturi mxare 

ZiriTadad moqmedebaSia gamoxatuli, 

Tumca savsebiT SesaZlebelia saxeze iyos 

umoqmedobac. danaSauli damTavrebulad 

iTvleba dispoziciaSi CamoTvlili er-

TerTi qmedebis CadenisTanave, Tundac 

mZime Sedegis dadgomis gareSe, miuxeda-

vad imisa, moxda Tu ara dazaralebulis 

eqsploatacia. 27 saqarTvelos sisxlis 

samarTlis kodeqsis 1431 da 1432 muxlebiT 

gaTvaliswinebuli trefikingis danaSau-

lisaTvis am danaSaulis dispoziciaSi 

gamoyenebul terminebs aqvT Semdegi mniS-

vneloba: a) ukanono garigeba – garigeba, 

romlis dadebis SesaZleblobas moqme-

di kanonmdebloba ar iTvaliswinebs da 

romelic arRvevs kanoniT dadgenil wes-

sa da akrZalvebs, maT Soris, garigeba im 

piris Tanxmobis misaRwevad Tanxis an sxva 

sargebelis micemis an miRebis Sesaxeb, 

visi damokidebulebis qveSac imyofeba 

meore piri. 28 b) adamianis yidva fulis 

gadaxdiT, raime nivTSi gacvliT, valSi 

CaTvliT, romlis Semdegac adamiani uva-

dod gadadis myidvelis gankargulebaSi. 

g) adamianis gayidva fulis miRebiT, raime 

nivTSi gacvliT an valis sanacvlod. 29 d) 

adamianis mimarT sxva ukanono garige-

bis  ganxorceleba –adamianis SemZenis 

dapireba gamsxviseblis mimarT rom xels 

Seuwyobs samewarmeo saqmianobis wamow-

yebaSi, an sakuTari Semosavlidan peri-

odulad procentis gadaxdaSi, samuSaoze 

mowyobaSi, sazRvargareT gamgzavrebaSi 

da a.S.30 e) gadabireba – adamianis darwmu-

neba an SeTavazeba Seasrulos raime saxis 

samuSao an momsaxureba an monawileoba 

miiRos raime saxis qmedebaSi. ufro konk-

retulad, gadabireba niSnavs piris dayo-

liebas eqsploataciaSi mis CarTvaSi. v) 

gadayvana – piris wayvana Tavisi sacx-

ovrebeli adgilidan sxva mimarTulebiT, 

sadac moxdeba misi Cabma eqsploatacia-

Si.31 z) gadamalva – piris gadamalva ze-

moaRniSnuli xerxebis gamoyenebiT, moma-

valSi misi eqsploataciaSi Cabmis mizniT. 

gadamalva garkveulwilad Tavisuflebis 

ukanono aRkveTasac moicavs.32 T)motyue-

ba – adamianis SecdomaSi Seyvana sxvadasx-

va saxis dapirebiT. magaliTad, sazRvar-

gareT wayvanisa da maRalanazRaurebadi 

samsaxuriT dakmayofilebis dapirebiT, 

roca realurad xdeba am adamianis gay-

idva.33 i)iZuleba SeiZleba ganxorceldes 

rogorc ZaladobiT, aseve Zaladobis 

muqariT. iZulebaSi ZiriTadad igulsx-

meba fizikuri an fsiqikuri iZuleba, 

gamoxatuli cemaSi, an sxva Zaladobis 

formaSi. k)SantaJi – adamianis iZuleba 

Seasrulos an ar Seasrulos raime mo-

qmedeba mis an misi axloblebis mimarT 

saxelgamtexi an sxva saziano cnobebis 

gaxmaurebis muqariT. aqve unda aRiniSnos 

rom mniSvneloba ara aqvs cnobebi mog-

onilia Tu namdvili, mTavaria isini lax-

avdes pirovnebis reputacias sazogadoe-

bis TvalSi (magaliTad, pirs emuqrebian 

rom mas daabraleben danaSaulis Cadenas, 

homoseqsualizms, narkomanobas da a.S.). 

l)adamianis miReba eqsploataciis miz-

niT – piris mier sxva piris meSveobiT 

ukve gadabirebuli adamianis miReba misi 

eqsploataciis mizniT. aq mniSvnelovania 
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m.mesxi, adamianiT vaWrobis (trefikingis) sakanonmdeblo regulireba saerTaSoriso da erovnuli...

is garemoeba rom mimReb pirs ar gamouy-

enebia iZuleba, SantaJi Tu motyueba 

miRebuli piris gadabirebis, gadayvanis 

an gadamalvisaTvis. misi danaSaulebrivi 

qmedeba aris eqsploataciis mizniT sx-

visi gadabirebuli adamianis miReba. m)um-

weo mdgomareoba – mdgomareoba, rodesac 

piri sxva pirze materialurad an sxvag-

varad aris damokidebuli; rodesac pirs 

misi fizikuri an fsiqikuri naklis gamo 

ar SeuZlia realurad Seafasos arsebuli 

viTareba; agreTve, mdgomareoba, rodesac 

pirs ar gaaCnia sxva realuri da misaRebi 

saSualeba, garda imisa, rom daemorCi-

los mis mimarT Zaladobis gamoyenebas. 
34 n) eqsploatacia – adamianis gamoyeneba 

iZulebiTi Sromis an momsaxurebis, da-

naSaulebriv an sxva antisazogadoebriv 

qmedebaSi Cabmis, seqsualuri eqsploat-

aciis, monobis, monobis msgavs mdgomare-

obaSi an monobis Tanamedrove pirobebSi 

Cayenebis, agreTve adamianis sxeulis 

organos, organos nawilis an qsovilis 

gadanergvis anda sxvagvari gamoyenebis 

mizniT.35 o) iZulebiTi Sroma – nebismieri 

samuSao an momsaxureba, romelic miiReba 

piris fizikuri an fsiqikuri iZulebiT, 

muqariT, SantaJiT an piris umweo mdgo-

mareobis borotad gamoyenebiT. 36 p)seqsu-

aluri eqsploatacia – piris Cabma pros-

tituciaSi, sxva saxis sqesobriv momsax-

urebaSi an pornografiuli masalis war-

moebaSi, mis mimarT muqaris, Zaladobis, 

iZulebis, SantaJis, piris umweo mdgo-

mareobis an Tanamdebobrivi mdgomareo-

bis borotad gamoyenebiT an samuSaos 

xasiaTisa da pirobebis Sesaxeb motyue-

biT. 37 J)monoba – piris statusi an mdgo-

mareoba, rodesac mis mimarT gamoiyeneba 

nivTze sakuTrebis uflebis Semadgeneli 

romelime an yvela elementi. r)monobis 

msgavsi mdgomareoba – monobis, monuri 

Sromisa da monobis msgavsi mdgomareobis 

gauqmebis Sesaxeb gaerTianebuli erebis 

1956 wlis 7 seqtembris damatebiTi kon-

venciiT gansazRvruli piris statusi 

an mdgomareoba. ufro zustad, termini 

`monobis msgavsi mdgomareoba~ ganmarte-

bulia monobis, monaTvaWrobisa da mono-

bis msgavsi mgomareobisa da pratqikis aR-

mofxvris Sesaxeb gaerTianebuli erebis 

damatebiT konvenciis pirveli muxliT. 

igi Tavis TavSi moicavs iseT mniSvnelo-

van cnebebs, rogoric aris savalo kabala 

da ymoba, agreTve, qalis gaTxoveba an 

masze uflebis gadacema Tanxis miRebiT, 

qalis memkvidreobiT gadacema an baSvis 

gadacema misi eqsploataciis mizniT.38

mTavari problema mdgomareobs ima-

Si, rom prostituciasTan mimarTebaSi 

qveynebs gansxvavebuli kanonebi da po-

litika aqvT da ar surT maTi Secvla. 

SeuTanxmebloba definiciebis Taobaze 

gamoiwvia iman, rom palermos konferenci-

is monawile saxelmwifoTa erTi jgufis 

azriT, prostituciis nebismieri forma, 

maT Soris, srulwlovanTa nebayoflobi-

Ti da legaluri prostitucia, trefik-

ingad unda CaiTvalos. monawileTa meore 

jgufi ki kategoriulad ewinaaRmdegeba 

im mosazrebas, rom srulwlovanTa ne-

bayoflobiTi prostitucia trefikingis 

formaa da acxadebs, rom nebayoflobiTi 

prostitucia ar unda iqnas gansxvavebu-

li nebayoflobiTi Sromis sxva formebi-

sagan. am SeuTanxmeblobis gamo warmoiSva 

azri, rom ramdenadac iZulebiTi sqe-

sobrivi Sroma da bavSvTa prostitucia 

TavisTavad ifareba iseTi terminebiT, 

rogoricaa iZulebiTi Sroma, monoba da 

servituti, umjobesia saxelmwifoebma 

saerTod ar Seitanon terminebi `sxvaTa 

prostituciis eqsploatacia~ da `sqeso-

brivi eqsploatacia~ erovnul kanonmde-

blobaSi. xolo Tu mainc Seitanen, miscen 

maT naTeli da calsaxa ganmarteba. 

monobis Tanamedrove pirobebSi Ca-

yeneba – adamianisaTvis pirovnebis said-

entifikacio dokumentebis Camo rTmeva, 

Tavisufali gadaadgilebis uflebis 

SezRudva, ojaxTan kavSiris, maT Soris, 

mimowerisa da satelefono kontaqtebis 

akrZalva, kulturuli izolacia da pa-

tivisa da Rirsebis Semlaxvel pirobebSi 

da/an yovelgvari anazRaurebis gareSe an 

araadekvaturi anazRaurebiT muSaobis 

iZuleba. adamianiT vaWrobis (trefiking-

is) danaSaulis subieqtia 12 wels miRweu-

li Seracxadi piri. ZiriTadad, trefiking-

is danaSaulis Cadena srulwlovanTa mier 
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xdeba, magram Tu 1431 da 1432 muxlebSi 

CamoTvlili romelime qmedeba Cadenilia 

arasrulwlovnis mier, igi CaiTvleba 

damnaSaved. adamianebiT vaWroba ganzraxi 

danaSaulia. am danaSaulisTvis damaxa-

siaTebeli niSania pirdapiri ganzraxva. 

danaSaulis motivi SeiZleba sxvadasxva 

iyos, magaliTad Suri, angareba da sxva. 

motivs kvalifikaciisaTvis mniSvneloba 

ara aqvs. igi SeiZleba mxedvelobaSi iqnas 

miRebuli sasjelis daniSvnisas, magram  

ara danaSaulis kvalifikaciisas.39 dana-

Saulis mizania adamianis eqsploatacia da 

mas makvalificirebeli mniSvneloba aqvs. 

ufro konkretulad, adamianis gadabire-

ba, gadayvana da/an gadamalva trefikin-

gis danaSaulisaTvis Cadenili unda iyos 

eqsploataciis mizniT. sxva SemTxvevaSi 

es qmedebebi, eqploataciis miznis gareSe 

adamianebiT vaWrobis (trefikingis) dana-

Saulis Semadgenloba ar aris. piris mier 

sxva piris gadabireba raime marTlsawi-

naaRmdego qmedebis Casadenad konkre-

tuli danaSaulis waqezebaa da ara adami-

anebiT vaWroba. agreTve, adamianis gaday-

vana an gadamalva eqsploataciis miznis 

gareSe, vTqvaT, misTvis Tavisuflebis 

aRkveTis mizniT, iZleva sisxlis samar-

Tlis kodqsis 143-e muxliT gaTval-

iswinebuli danaSaulis – Tavisuflebis 

ukanono aRkveTis Semadgenlobas. sxvag-

varad ganixileba mizani adamianis yid-

vis, gayidvis an mis mimarT sxva ukanono 

garigebis ganxorcilebisas. sisxlis sa-

marTlis TeoriaSi arsebobs mosazreba, 

rom am SemTxvevebSi qmedebis Cadenis mi-

zans mniSvneloba ar unda mieniWos da 

piris qmedeba adamianiT vaWrobad unda 

dakvalificirdes miuxedavad imisa arse-

bobda Tu ara am piris eqsploataciis miz-

ani. adamianis yidva, gayidva  an mis mimarT 

sxva ukanono garigebis ganxorcieleba– 

es qmedebebi ukve adamianiT vaWrobis da-

naSaulia eqsploataciis miznis gareSe da 

mizans makvalificirebeli mniSvneloba 

aRar eniWeba. aqve unda aRiniSnos, rom 

adamianis yidvis, gayidvis an mis mimarT 

sxva ukanono garigebis ganxorcilebis 

trefikingis danaSaulad aRiarebaze 

eqsploataciis miznis, rogorc makvali-

ficirebeli garemoebis gareSe, azrTa 

sxvadasxvaoba arsebobs.  iuristTa erTi 

nawili miiCnevs rom es araswori poziciaa 

da maTi azriT es saxifaTo praqtikas dan-

ergavs. meore nawili Tvlis, rom es qmede-

bebi eqsploataciis miznis gareSec ukve 

adamianiT vaWrobis (ტრეფიკინგის) dana-

Saulia. sakanonmdeblo praqtika meore 

poziciis Tanaxmad viTardeba, da ada-

mianebis yidvis, gayidvisa an mis mimarT 

sxva ukanono RonisZiebis ganxorcilebis 

trefikingis  danaSaulad kvalifikacii-

sas eqsploataciis mizans makvalificire-

beli mniSvneloba ar eniWeba. rac Seexeba 

arasrulwlovaniT vaWrobis (trefikin-

gis) Taviseburebebs, sisxlis samarTlis 

kodeqsis 1432 muxlis mixedviT bavSvTa 

trefikingi aris: arasrulwlovnis yid-

va an gayidva, an mis mimarT sxva ukanono 

garigebis ganxorcileba, agreTve misi 

gadabireba, gadayvana, gadamalva anda 

miReba eqsploataciis mizniT.

danaSaulis obieqtia arasrulwlov-

nis piradi ufleba da Tavisufleba, eqs-

pluataciisagan daculobis daculo-

bis ufleba, ganaTlebis ufleba da sxv. 

danaSaulis obieqturi mxare 1431 mux-

liT gaTvaliswinebuls hgavs, magram 

arasrulwlovniT vaWrobis danaSau-

lis ZiriTadi Tavisebureba isaa, rom am 

dros savaldebulo ar aris danaSauli 

Cadenili iyos iZulebiT, SantaJiT an 

motyuebiT. Tu arasrulwlovnis vaWro-

bisaTvis gamoyenebuli iqna iZuleba, 

SantaJi an motyueba, rogorc danaSaulis 

Cadenis xerxebi, qmedeba dakvalificird-

eba 1432 muxlis me-2 nawiliT, rogorc 

damamZimebeli garemoeba. obieqturi mxa-

ris danarCeni niSnebi da danaSaulis sub-

ieqti 1431 muxlis identuria. rac Seexeba 

subieqtur mxares, arasrulwlovniT 

vaWroba pirdapiri ganzraxviT xdeba, 

damnaSavis mier gacnobierebulad aras-

rulwlovnis mimarT, misi eqsploataciis 

mizniT.40   sisxlis samarTlis TeoriaSi am 

muxlTan mimarTebaSi eqsploataciis miz-

nis Sesaxeb sxvadasxva mosazrebebi arse-

bobs. yvelaze gavrcelebulia mosazreba, 

romlis mixedviTac arasrulwlovanTa 

gadabirebis, gadayvanis, gadamalvis da 
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miRebis dros subieqtis mizania eqsploa-

tacia, winaaRmdeg SemTxvevaSi danaSauli 

arasrulwlovniT vaWrobad ver dakvali-

ficirdeba. Tumca, cota sxvagvarad dgas 

sakiTxi arasrulwlovnis yidva-gayidvi-

sa da mis mimarT sxva ukanono garigebis 

SemTxvevaSi. am dros, myidvels SeiZleba 

Tavad ar qondes eqsploataciis mizani da 

SemkveTis miznis Sesaxeb misTvis cnobi-

li arc iyos. miuxedavad amisa, arasrul-

wlovnis yidva-gayidvisas, qmedebis dak-

valificireba unda moxdes 1432 muxliT, 

garda im SemTxvevisa, roca, arasrul-

wlovnis yidva an mis mimarT sxva ukanono 

garigeba ganxorcielda misi Svilad ayva-

nis mizniT (ix. ssk 172-e muxli). unda aRi-

niSnos, rom saqarTvelos samarTaldamcav 

organoebSi didi gaugebroba warmoSva sa-

qarTvelos sisxlis samarTlis kodeqsiT 

gaTvaliswinebuli ori danaSaulis: aras-

rulwlovaniT vaWrobis (trefikingisa)     

(muxlis 1432) da Svilad ayvanis mizniT 

arasrulwlovanis mimarT ukanono gari-

gebis ganxorcielebis (muxli 172) defi-

niciebma. SeuTanxmeblobis sagani gaxda 

– unda CaiTvalos Tu ara Svilad ayvanis 

mizniT arasrulwlovanis yidva an mis mi-

marT sxva ukanono garigebis ganxorcie-

leba adamianTa trefikingis formad da 

amisaTvis aucilebelia Tu ara eqsploa-

taciis, rogorc miznis arseboba. Tumca, 
aqve unda aRiniSnos rom ssk 172-e muxlSi 

samecniero literaturaSi gamoTqmuli 

kritikuli mosazrebebis gamo Sesulia 

Sesabamisi cvlilebebi. 

aranakleb mtkivneuli sakiTxia saer-

TaSoriso gaSvileba, da aramarto sa-

qarTvelosaTvis, aramed mTeli msoflio-

saTvis.41 sakiTxis mniSvnelobidan ga-

momdinare, bavSvis interesebis dacvas 

maTi transnacionaluri gadaadgilebisa 

da saerTaSoriso gaSvilebisas mieZRvna 

haagis sami konvnecia, 1980 wlis konven-

cia bavSvebis saerTaSoriso motacebis 

samoqalaqo samarTlebrivi aspeqtebis 

Sesaxeb; 1993 wlis konvencia bavSvTa dac-

visa da saerTaSoriso gaSvilebis sfe-

roSi TanamSromlobis Sesaxeb; 1996 wlis 

konvencia mSoblebis pasuxismgeblobisa 

da bavSvTa dacvisaTvis gaTvaliswinebul 

zomebTan dakavSirebuli iurisdiqciis, 

Sesabamisi kanonis, aRiarebis, iZulebiTi 

aRsrulebisa da TanamSromlobis Sesaxeb. 

unda aRiniSnos rom aRniSnuli konven-

ciebi aqcents ZiriTadad akeTebdnen 

mimRebi ojaxis movaleobebze da mSobel-

Ta pasuxismgeblobaze, magram saTanado 

yuradReba ar iyo gamaxvilebuli aras-

rulwlovanze.  saerTaSoriso gaSvile-

bis Sesaxeb bolo konvenciam aRniSnuli 

sakiTxi garkveulwilad daaregulira da 

aqcenti swored arasrulwlovanze gaa-

keTa. Sesabamisad, arasrulwlovnis uze-

naesi interesidan gamomdinare, Tu misi 

yidva moxda Svilad ayvanis mizniT, ar 

SeiZleba es arasrulwovnis trefikingis 

braldebiT sisxlis samarTlebrivi dev-

nis safuZveli gaxdes.

aranakleb mniSvnelovania 1431 da 1432 

muxlebisaTvis damamZimebel gare moebaTa 

ganxilva.  sisxlis samarTlis kodeqsis 

1431 muxlis damamZimebeli garemoebebia 

qmedebebis Cadena: a) araerTgzis; b) ori 

an meti piris mimarT; g)damnaSavisaTvis 

winaswar SecnobiT orsuli qalis mimarT; 

d)samsaxurebrivi mdgomareobis gamoy-

enebiT; e)dazaralebulis sazRvarga-

reT gayvaniT; v) sicocxlisaTvis an jan-

mrTelobisaTvis saSiSi ZaladobiT anda 

aseTi Zaladobis gamoyenebis muqariT;    

z) winaswar SecnobiT umweo mdgomareoba-

Si myofis an damnaSaveze materialurad 

an sxvagvarad damokidebulis mimarT; ne-

bismieri danaSauli, Tu mas axorcielebs 

ori an meti piri, Tavis mxriv Zalzed ar-

Tulebs danaSaulis efeqtur gamoZiebasa 

da gaxsnas. organizebuli danaSauli aris 

gansakuTrebuli saSiSroebis Semcveli 

da mas mosdevs adeqvaturad mZime sasje-

lis zoma. aseve mZimdeba damnaSavis pasu-

xismgebloba,  Tu misma kanonsawinaaRmde-

go qmedebam, (am SemTxvevaSi trefiking-

ma) adamianis sicocxle da janmrTelo-

ba xelyo. sisxlis samarTlis kodeqsis 

1432 muxlis damamZimebel garemoebebad 

CaiTvleba danaSaulebrivi qmedeba: a) 

araerTgzis; b) iZulebiT, SantaJiT an mo-

tyuebiT; g) ori an meti arasrulwlova-

nis mimarT;d) dazaralebulis sazRvar-

gareT gayvaniT; e) sicocxlisaTvis an 
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janmrTelobisaTvis saSiSi ZaladobiT 

anda aseTi Zaladobis gamoyenebis muqa-

riT; v) samsaxurebrivi mdgomareobis ga-

moyenebiT; z) damnaSavisaTvis winaswari 

SecnobiT umweo mdgomareobaSi myofis an 

damnaSaveze materialurad anda sxvagva-

rad damokidebulis mimarT. garda amisa, 

damamZimebel garemoebebad CaiTvleba: 

a) Cadenili organizebuli jgufis mier; 

b) ramac gamoiwvia arasrulwlovanis si-

cocxlis mospoba an sxva mZime Sedegi. 

amrigad,saqarTvelos sisxlis samarTlis 

kodeqsis Tanaxmad, adamianebiT vaWro-

bis (trefikingis) mizniT adamianebis ga-

dabireba, gadayvana, gadamalva an miReba 

SeiZleba ganxorcieldes   iseTi saSual-

ebebiT rogoricaa iZuleba, SantaJi an 

motyueba. garda amisa, danaSaulis damam-

Zimebel garemoebebSi miTiTebuli iseTi 

saSualebebiT, rogoricaa: samsaxure-

brivi mdgomareobis gamoyeneba; sicocx-

lisaTvis an janmrTelobisaTvis saSiSi 

Zaladoba anda aseTi Zaladobis gamoyene-

bis muqara; adamianis umweo mdgomareo-

bis an damnaSaveze misi materialuri an 

sxvagvari damokidebulebis gamoyeneba.42 

Zalze mniSvnelovania adamianebiT vaW-

robis (trefikingis) danaSaulis gansxva-

veba sisxlis samarTlis kodeqsis iseTi 

muxlisagan, rogoricaa prostituciaSi  

Cabma. adamianebiT vaWrobisas eqploata-

ciis mizani gulisxmobs prostituciaSi 

Cabmasac, Tumca es ori danaSauli erTma-

neTisagan gansxvavdeba ramdenime niSniT. 

prostituciaSi Cabma (ssk 253-e muxli), 

iseve rogor adamianebiT vaWroba, xor-

cieldeba ZaladobiT, Zaladobis an qo-

nebis ganadgurebis muqariT, SantaJiT an 

motyuebiT. am ori danaSaulis mTavari 

ganmasxvavebeli niSnebi ki aris is rom 

253-e muxliT gaTvaliswinebul dana-

Sauls win ar uZRvis 1431 muxliT gaTva-

liswinebuli qmedebebi: adamianis yidva, 

gayidva da a.S. 43 253-e muxliT gaTvalis-

winebul danaSaulis obieqturi mxare pi-

ris prostituciaSi CabmaSi gamoixateba 

da damTavrebulad iTvleba piris pro-

stituciaSi Cabmidan, maSin roca 1431 da-

naSauli obieqturi mxriv piris prosti-

tuciaSi Cabmas ki ar gulisxmobs, aramed 

aseTi qmedebis Tundac momavalSi Cadenis 

mizans. 

daskvna

adamianiT vaWrobis (trefikingis) 

saerTaSoriso instrumentebiT da saqarT-

velos kanondeblobiT regulirebis meqa-

nizmebis ganxilvis safuZvelze SegviZlia 

davaskvnaT rom adamianiT vaWrobis (tre-

fikingis) msxverpli, gansakuTrebiT 

arasrulwlovani, ganicdis fizikuri da 

fsiqologiuri Zaladobis formebs da am 

formebis damangrevel gavlenas. aRniS-

nuli formebis gamoyeneba riskis winaSe 

ayenebs piris sicocxles, Tavisuflebas, 

usafrTxoebasa da Tavisufali ganviTa-

rebis SesaZleblobas. SegviZlia agreTve 

davaskvnaT rom fizikuri da fsiqolo-

giuri Zaladobis garda, trefikingis 

msxverpli arasrulwlovani xSirad ga-

nicdis seqsualur Zaladobas, amis gamo 

mas eufleba sircxvilis grZnoba da saku-

Tari Tavis dadanaSaulebis gancda rom 

radgan trefikingis msxverpli aRmoCnda, 

moxdeba misi, rogorc meZavis stigmati-

zacia. xSirad trefikingis msxve rpli 

zogadad, ganixileba rogorc damnaSave 

an Tanamonawile da ara rogorc dazara-

lebuli. mis gamo mas dacvis da daxmare-

bis nacvlad brals sdeben danaSaulis 

CadenaSi, rac kidev ufro amZimebs mis md-

gomareobas. aRniSnul moments meoradi 

viqtimizaciis saxeliTac ixsenieben.  yo-

velive zemoaRniSnulidan gamomdinare, 

trefikingis msxverplis, gansakuTrebiT 

arasrulwlovnis dacvisa da daxmarebis 

mizniT, saqarTvelos kanonSi adamianiT 

vaWrobis (trefikingis) winaaRmdeg brZo-

lis Sesaxeb44, 2012 wels Sesuli specialu-

ri Tavi „adamianiT vaWrobis (trefikin-

gis) msxverpl, dazaralebul arasrul-

wlovanTa socialuri da samarTlebrivi 

dacva, daxmareba da reabilitacia`45. 

dadebiTad unda Sefasdes is garemoeba 

rom aRniSnuli TaviT ganisazRvra tre-

fikingis msxverpli arasrulwlovnis so-

cialuri, samarTlebrivi dacvis da dax-

marebis safuZvlebi, meqanizmebi. garda 

amisa, xazgasmiT unda aRiniSnos am cvli-
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lebis kidev erTi progresuli nabiji, 

rac exeba ucxo qveynis moqalaqe an moqa-

laqeobis armqone trefikingis msxverpli 

arasrulwlovnis statusis miniWebisa da 

repatriaciis procedurebs. aRniSnuli 

cvlileba, iseve rogorc saqarTvelos 

mier ganxorcielebuli trefikingis 

winaaRmdeg brZolis mTeli politika 

udavod pozitiurad unda Sefasdes, rac 

bolo xuTi wlis ganmavlobaSi aRiarebu-

li iqna kidev saxelmwifo departamentis 

mier gamoqveynebul yovelwliur angari-

SebSi.

yovelive zemoaRniSnuli safuZvels 

gvaZlevs SemuSavdes Semdegi  rekomen-

daciebi,  trefikingis masStabebis zrdis 

tendenciis da trefikerTa mier TavianTi 

meTodebis gamoyenebis xSiri cvlidan ga-

momdinare: 

a) yuradReba unda daeTmos trefikin-

gisagan dacvis meqanizmebis gaZlierebas. 

gansakuTrebiT, socialurad daucvel 

ojaxebs mikuTvnebul arasrulwovanTa 

dacvas trefikingisagan, vinaidan swored 

dabali socialuri foni gansakuTrebiT 

zrdis trefikingis msxverplad gaxdomis 

risks.  b) SemuSavdes politika trefikin-

gis iseTi formiT gavrcelebis winaaRm-

deg rogoricaa, arasrulwovanTa gamoy-

eneba maTxovrobaSi. quCis bavSvebis pro-

blema farTodaa gavrcelebuli mTels 

msoflioSi, maT Soris aranakleb mtkivn-

eulad – saqarTveloSic. mizanSewonilad 

ar migvaCnia Cvens qveyanaSi gavrcelebu-

li quCis bavSvebis problemis trefikin-

gis rangSi ganxilva, Tumca arc imis ga-

moricxva SeiZleba rom am kategorias mi-

kuTvnebuli arasrulwlovani trefikin-

gis risk jgufs miekuTvneba. Sesabamisad, 

aucilebelia qveyanam SeimuSaos quCis 

bavSvebTan mimarTebiT xedva da koncef-

cia, sadac Camoyalibebuli iqneba maTi 

danaSaulisgan, maT Soris trefikingis-

gan dacvis da daxmarebis meqanizmebi. g)

qveyanaSi Seqmnilia trefikingis msxver-

plTa dacvisa da daxmarebis meqanizmebi, 

arsebobs specialuri TavSesafrebi da 

msxverplTa dacvis sxva zomebi. arasrul-

wovani trefikingis msxverplis arsebo-

bis SemTxvevaSi, aucilebelia socialu-

ri momsaxurebis Sesabamisi samsaxurebis 

gaZliereba da maTi aqtiurad CarTva 

arasruwlovanTa dacvis da daxmarebis 

zomebis ganxorcielebis procedurebSi.

1 transnacionaluri organizebuli danaSaulis winaaRmdeg gaeros kon-

venciis adamianebis, gansakuTrebiT qalebisa da bavSvebis trefikingis 
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Response to Child Traffi cking and Sexual Exploitation”, 43 VAND. J. TRANSNAT’L 
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tion programs, victim services, and law enforcement initiatives).

6 Todres, Jonathan, “Widening our lens: incorporating essential perspectives in 
the right against Human Traffi cking” HeinOnline – 33 Mich.J.Int’l L. 53. 2011-
2012. gv. 55-56.
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In 2000 international community strength-
en fi ghting against Traffi cking in Persons 
and opened for a signature United Nation 
Convention against Transnational Organized 
Crime (hereinafter “Palermo Protocol”) and 
an additional protocol (hereinafter “addi-
tional protocol”) thereto to prevent, suppress 
and punish Traffi cking in Persons, especially 
women and children.1This was foundation for 
defi ning Traffi cking by states for the fi rst time. 
Meanwhile, Traffi cking was acknowledged to 
be modern form of slavery that was represent-
ed in the Convention and domestic legislation 
as well. 

Under Article 3 subparagraph “a” of the ad-
ditional protocol “Traffi cking in Persons” is de-
fi ned as the recruitment, transportation, trans-
fer, harboring or receipt of persons, by means 
of the threat or use of force or other forms of 
coercion, of abduction, of fraud, of deception, 
of the abuse of power or of a position of vulner-
ability or of the giving or receiving of payments 
or benefi ts to achieve the consent of a person 
having control over another person, for the pur-
pose of exploitation.2 Moreover, under Article 3 
subparagraph “b” of the of the additional pro-
tocol the consent of a victim of Traffi cking in 
Persons to the intended exploitation set forth 
in subparagraph (a) of this article shall be ir-
relevant where any of the means set forth in 
subparagraph (a) have been used.3

Adoption of Palermo Protocol was very 
important step forward for creation of legal in-
struments against fi ghting traffi cking. Article 
1of Council of Europe Convention on Action 
against Traffi cking in Human Beings it was em-
phasized the aim of this document is:

MARINA MESKHI

REGULATION OF TRAFFICKING IN PERSONS 
IN THE INTERNATIONAL AND DOMESTIC LEGISLATION

“b. to protect the human rights of the vic-
tims of traffi cking, design a comprehensive 
framework for the protection and assistance 
of victims and witnesses, while guaranteeing 
gender equality, as well as to ensure effective 
investigation and prosecution”4.

Thus, it is actually determined three direc-
tions for countries forming legal mechanisms 
against fi ghting Traffi cking: (1) Criminalization 
of traffi cking; (2) Assistance to and protec-
tion of victims of Traffi cking in Persons; (3) 
Enforcement of prevention measures.5

Enforcement three of these components 
is important. Although, adoption and improve-
ment of legislative measures, which is the fi rst 
component deemed to be superior to the rest of 
two almost by all signatory states.

Review of international instruments 
regarding forms of Traffi cking in Persons

The fi rst defi nition of Traffi cking in Persons 
deemed to be Palermo Protocol defi nition. 
Regardless, it is the most comprehensive defi -
nition the crime of Traffi cking; it is not consid-
ered best applicable defi nition in the domestic 
legislation by states. The most complicated is-
sue is that defi nition is composed of require-
ments for classifi cation of the crime that must 
be proved during the process of investigation. 
In case of ambiguous defi nition, the process of 
investigation is getting hard.6

Besides, according to Council of Europe 
Convention on Action against Traffi cking in 
Human Beings, “To discourage the demand 
that fosters all forms of exploitation of persons, 
especially women and children that leads to 
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Traffi cking each Party shall adopt or strengthen 
legislative, administrative, educational, social, 
cultural or other measures”7. This article was 
subject to debates. The milestone of the provi-
sion deemed to be that it implies only women 
and girl as a victim of Traffi cking in Persons, 
which is not reality. 8 In 1998, United Nation 
formally agreed draft of the Palermo Protocol 
and adopt the resolution about Traffi cking 
in Human Beings. The preamble resolution 
United Nations acknowledged that the prob-
lem of Traffi cking also includes the victimizing 
of young boys.9 Although, after that boys were 
never mentioned in the operative provisions of 
the resolution, focusing solely on women and 
girls. Although, women and girls constitute 
the great majority of victims of Traffi cking in 
Persons,10 boys and men are victims as well.11

This is proved by the U.S. Federal Bureau 
of Investigation which estimates that over 50 
percent of all child pornography seized depicts 
boys.12

While examining comprehension of Traffi -
cking defi nition we should refer some forms of 
Traffi cking. These forms were refl ected in the 
Palermo Protocol and in the legislation of the 
countries in different ways, Georgian legisla-
tion is included. 

The most widespread form of Traffi cking in 
Persons is slavery and slavery-like practices. 
Even in 1926, Slavery Convention was adopt-
ed. Under Article 1 of the Convention defi nition 
of slavery is the following: Slavery is the status 
or condition of a person over whom any or all of 
the powers attaching to the right of ownership 
are exercised; The slave trade includes all acts 
involved in the capture, acquisition or disposal 
of a person with intent to him to slavery; all acts 
involved in the acquisition of a slave with a view 
to selling or exchanging him; all acts of dis-
posal by sale or exchange of a slave acquired 
with a view to being sold or exchanged, and, in 
general, every act of trade or transportation in 
slaves.

In Article 1of 1956 United Nation Supple-
mentary Convention on the Abolition of Slavery, 
the Slave Trade, and Institutions and Practices 
Similar to Slavery there are defi ned “four slav-
ery-like conditions”:

Debt bondage, that is to say, the status or a) 
condition arising from a pledge by a debtor 
of his personal services or of those of a 
person under his control as security for a 
debt, if the value of those services as rea-
sonably assessed is not applied towards 
the liquidation of the debt or the length and 
nature of those services are not respec-
tively limited and defi ned;
Serfdom, that is to say, the condition or b) 
status of a tenant who is by law, custom or 
agreement bound to live and labor on land 
belonging to another person and to render 
some determinate service to such other 
person, whether for reward or not, and is 
not free to change his status;
Any institution or practice whereby: A wom-c) 
an, without the right to refuse, is promised 
or given in marriage on payment of a con-
sideration in money or in kind to her par-
ents, guardian, family or any other person 
or group; or The husband of a woman, his 
family, or his clan, has the right to transfer 
her to another person for value received or 
otherwise; or A woman on the death of her 
husband is liable to be inherited by another 
person;
Any institution or practice whereby a child d) 
or young person under the age of 18 years, 
is delivered by either or both of his natural 
parents or by his guardian to another per-
son, whether for reward or not, with a view 
to the exploitation of the child or young 
person or of his labor.
Slavery Convention differentiates forced 

labor from slavery and indicates necessity to 
prevent forced labor from developing into con-
ditions similar to slavery. According to above-
mention conventions it is clear that slavery, 
practices similar to slavery frequently are the 
elements of crime of Traffi cking in Persons and 
especially acts of the Juvenile Traffi cking.13

One of the limited extended forms of Traf-
fi cking is Traffi cking in People in order to use 
their internal organs for transplant. Under 
abovementioned Protocol, Organ Traffi cking 
is one of the forms of Traffi cking. At the same 
time, it is not determined under EU Framework 
Decision on combating Traffi cking in Persons. 
However, under Georgian legislation, defi nition 
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of Traffi cking involves Traffi cking in Persons 
in order to use their internal organs for trans-
plant.

Regulation of Traffi cking in Persons in 
the Georgian legislation in conformity 
with international instruments

While characterizing Traffi cking in Persons 
we must pay attention following issues: victims 
of Traffi cking together with woman could be 
child and men as well; in most cases, wom-
en constitute the great majority of victims of 
Traffi cking in Persons and usually in the sex 
industry.

According to opinion established in most of 
the countries, crime of Traffi cking is similar to 
sexual exploitation, which is obviously wrong. 
Every state should form legislation in that way 
to be free from abovementioned stereotypes. 
Traffi cking is not only prostitution or any other 
type of sexual exploitation, but also, every kind 
of forced labor or other mandatory service, 
slavery or practices similar to slavery.14

Traffi cking in Persons may enforce by 
crossing the border of the state also, within the 
territory the state; it also could be transnational 
or local crime.15 Traffi cking in Persons is com-
plex process, which begins by recruiting, most-
ly continues by moving different directions and 
ends up by exploitation of different forms. At 
the same time, it must be noted that the meth-
ods used by traffi ckers is changing as they are 
adapting new technologies fast in order to deal 
with the problems arising out of their actions.

Let review standards of Traffi cking in 
Persons. The fi rst stage of the Traffi cking in 
Person is recruiting potential victim. At this 
stage, personal contact with potential victim 
aims of involving him/her in the process of 
Traffi cking. For the purposes of Traffi cking in 
Persons, “recruitment” means not only offering 
a job but also, use of other methods such as 
the threat or use of force, deception, abduction 
and similar methods. Methods of Traffi cking in 
Persons are different therefore enumerating or 
prescription all of them is impossible. Here are 
the most widespread methods:16 a) Recruitment 
via informal networks of families and/or friends; 
b) Advertisements offering, using Agencies of-

fering work, study, marriage or travel abroad, 
False marriages c) Individual recruiters looking 
for interested males and females in bars, cafes, 
clubs, discos and other public places and etc. 
d) Mostly victim knows recruiter and they are 
relatives sometimes. The fact, that recruiter is 
friend or relative promotes victim to trust him/
her. 17 Besides, the recruitment process is eas-
ier when the victim with diffi cult social and eco-
nomic environment looking for an employment 
opportunities abroad. Ordinary, women offered 
high salary for work in the restaurants, agricul-
ture, caring for children and elderly people sec-
tor etc.18In most cases, invalidity of arrange-
ments revealed only in the country Traffi cking 
and the victims are subject to exploitation or 
inhuman treatment. In the developing coun-
tries with diffi cult social environment, woman 
and child, Traffi cking by state institutions (i.e. 
orphan houses) is not rare. As the analyses 
of the practice reveals, the victim is informed 
about his/her work abroad (i.e. prostitution) 
but, in reality work conditions are different from 
his/her assumptions. According to the above-
mentioned, consent of a victim on exploitation 
is irrelevant for classifi cation of Traffi cking. 
Furthermore, in the theory there are various 
views in connection with that issue (Georgian 
theorists are included). Some of them consider 
that, mostly, victims of Traffi cking know previ-
ously about their improper compensation and 
exploitative purposes.19

Methods of recruitment are various; it is 
not only coercion but also deception expressed 
in light forms. In addition, it is very important 
criminal methods of recruitment that are the 
following: a) coerce of person by abducting 
him/her; b) selling of juveniles to the traffi cker 
by someone who exercise control over them; 
c) deception by believing the victims a legal 
job awaits them rather than the intended ex-
ploitation; d) deception about controllable and 
coercive character. The method of recruit-
ment is depending on victim. In case of, child 
Traffi cking there is no needed organized group 
to take part in recruitment. Frequently, parents 
on their own, are handing their child to the traf-
fi cker hoping child’s life is getting better.20In 
most cases, the former victim of the Traffi cking 
is recruiter and traffi cker fi nally. It is proved by 
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researches International Labour Organization 
and reports of expert group working on the is-
sues of Traffi cking in Persons.21

Thus, discussion above refers the fi rst 
stage of the process of Traffi cking – recruitment 
which is followed by the next stage – transpor-
tation, the route may include providing asylum 
or admission of the victim, movement in the 
territory of one state is included. The process 
of transportation is specifi c as the rights of the 
victims are gravely violated. They are subject 
to an assault and other types of abuses, lack 
of right to respect one’s dignity and inhuman 
treatment (i.e. they have to travel by car boot 
or on foot in long and diffi cult distance, or by 
swimming etc.). In case of transfer from state 
of citizenship or permanent residence of the 
victims, their conditions are getting worse as 
very often they had not left their country before, 
which compels them to become totally depend 
on the traffi ckers. In order to keep obedience 
traffi cker asks for the passports of the victim.22 
While discussing transportation as a stage of 
Traffi cking, under Georgian and international 
practice it is not questionable fact that, the vic-
tims of the Traffi cking because of acts commit-
ted against them would be placed safer con-
ditions in their country of origin. The victim of 
the crime with the status of irregular migrant 
is especially unprotected abroad. For the fear 
of having irregular status, the victim rarely ad-
dresses to the police, which gives opportunity 
to the traffi cker to exercise strong control over 
the victim. 

Exploitation as the purpose in the process 
of Traffi cking is one of the requirements for clas-
sifi cation crime of Traffi cking. Under Georgian 
legislation, slightly wide regulating scope of the 
issue is discussed.

Under Palermo protocol exploitation shall 
include, the exploitation of the prostitution of 
others or other forms of sexual exploitation, 
forced labor or Services, slavery or practices 
similar to slavery, servitude or the removal of 
organs. Thus, Traffi cking in Persons is not only 
sexual exploitation regardless fact that consid-
ering Traffi cking in this aspect was widely dis-
cussed in the begging of XXI century. According 
to researches, analyses and reports of US state 
department this approach has changed signifi -
cantly.23

Today, Traffi cking is not only sexual ex-
ploitation of the victim. Traffi cking in Persons 
and more specifi cally Juvenile Traffi cking 
may enforced for different purposes sexual 
exploitation and forced labor exploitation are 
included.24One of the supporting conditions is 
that forced labor frequently considered illegal 
employment and exploited people; victims of 
Traffi cking are deemed irregular migrants but 
not victims. Although, these people are violat-
ing labor regulations, which is because they 
are victims of Traffi cking, under the legislation 
of many countries (Georgian legislation is in-
cluded) they are exempted from criminal liabili-
ty for many crimes committed by them because 
of being in such conditions.25

In July 2003 two articles was added in the 
Criminal Code Georgia and criminalization of 
Traffi cking in Persons was admitted. Lately, 
in 2006, there were amendments in Criminal 
Code of Georgia and together with defi ning 
acts of the crime in conformity with internation-
al standards law of Georgia on Combating Hu-
man Traffi cking was adopted. In 2007, Article 
1433 was added to the Criminal Code of Geor-
gia about punishment for using the work victim 
of Traffi cking. Similar to the previous chapters 
where Juvenile Traffi cking was reviewed within 
the scope of Traffi cking in Persons articles 1431 
and 1432 should be reviewed as well.

Under article 1431 of the Criminal Code of 
Georgia: selling or buying of persons, or sub-
jecting them to other illegal deals, also recruit-
ing, transporting, harboring, or taking them on 
for purposes of exploitation, with the use of 
force, blackmail or deception. Under Article 
1432 Juvenile Traffi cking is selling or buying of 
underage persons, or subjecting them to other 
illegal deals, also recruiting, transporting, har-
boring, or taking them on, for purposes of ex-
ploitation.

Protected objects under article 1431 of 
Criminal Code of Georgia are constitutional 
rights and freedoms. More specifi cally, free-
dom of movement, right to choose the resi-
dence and profession, inviolability of freedom 
and dignity, and in connection with third and 
fourth subparagraphs of that article – right to 
life and health.26 Objective side of the crime 
is expressed an action but it is possible to be 
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committed with omission. Crime is fi nished 
when one of the activities from the defi nition 
is committed even if there is not severe result 
and regardless exploitation of the victim.27For 
the purposes of article 1431 and 1432 some of 
the terms have the following meaning: a) illegal 
deal–deal which is not determined under op-
erate legislation and violates established rules 
and restrictions, deals in order to achieve con-
sent of the victim or on receiving or giving any 
other profi t to the person who has control over 
another person.28 b) Buying of a person by giv-
ing money – exchanging in some material, for 
the debt provided that the victim is under the 
control of purchaser for unspecifi ed period of 
time; c) Selling of a person by receiving money 
– exchanging in some material or for the debt;29 
d) Enforcement of illegal deal – promise of the 
purchaser to help the seller in his/her business, 
gives percentage from the income, hiring the 
seller, help the seller going abroad and etc. 
30 e) Recruitment – to convince person or of-
fer him/her to fulfi ll a task or service or taking 
part in any other activity. More specifi cally, re-
cruitment means to convince the person to be 
engaged in exploitation. f) Transportation – to 
withdraw someone from his/her place of resi-
dence to other place in order to engage him/
her in exploitation.31 g) Hiding – hiding of a 
person by using abovementioned methods for 
the purpose of engaging him/her in exploita-
tion; illegal restriction of liberty is included.32 h) 
Deception – deception of the person by giving 
him/her promise i.e. taking him/her abroad and 
providing high salary job but, in fact the person 
is purchased.33 i) Coercion – may enforce by 
means of the threat or use of force. Coercion 
could be physical psychological expressed in 
beating or other forms of violence. j) Blackmail 
– Coercion of a person to perform or not to 
perform certain activity by means of threaten-
ing that person to disclose information that is 
infamous or otherwise damaging to him/her or 
his/her close people; It is not important whether 
the information is truth or not it is important that 
the information attacks someone’s dignity and 
reputation. (I.e. threatening that the person will 
be accused of commission of a crime, homo-
sexuality, drug addiction etc.). k) Admission of 
a person for the purpose exploitation – admis-

sion of a recruited person for the purpose of 
exploitation. It is important to note that the per-
son had not used blackmail, coercion or decep-
tion for the recruitment, transportation or hid-
ing of an admitted person. His/her crime is an 
admission of recruited person for the purpose 
of exploitation. l)Vulnerable situation – a situa-
tion where a person is materially or otherwise 
dependent on other person, where because 
of physical or mental disability a person is un-
able to truly understand the existing situation, 
where a person has no other true option but 
to obey the violence applied to him/her;34m) 
Exploitation – use of a person for forced labor 
or service, involvement of a person in criminal 
or other anti-societal conduct, putting a person 
in slavery-like conditions or conditions of con-
temporary slavery, sexual exploitation or coer-
cion to provide other type of services, as well 
as use of a person for transplantation of his/her 
organ, part of organ or tissue, or use of a per-
son for other purposes.35 o) Forced labor – any 
work or service received by means of physical 
or mental coercion of a person by use of threat 
or blackmail against him/her or by use of his/her 
vulnerable situation.36 p) Sexual exploitation – 
involvement of a person in prostitution, other 
sexual services or production of pornographic 
material by use of threat, violence, coercion 
or blackmail against him/her or by use of his/
her vulnerable situation, by abuse of power, or 
by provision of false information on the nature 
and conditions of work.37q) Slavery – slavery is 
the status or condition of a person over whom 
any or all of the powers attaching to the right of 
ownership are exercised. r) Slavery-like condi-
tions – the status or condition of a person as 
defi ned in the United Nations Supplementary 
Convention on the Abolition of Slavery, Slave 
Trade, and Institutions and Practices Similar to 
Slavery dated 7 September 1956. More spe-
cifi cally this term is defi ned under article 1 of 
Supplementary Convention on the Abolition of 
Slavery, the Slave Trade, and Institutions and 
Practices Similar to Slavery. And it includes no-
tions like debt bondage, serfdom. Also, marry 
of woman, without her right to refuse or transfer 
her to another person for value received or oth-
erwise, inherent her to another person or deliv-
ering of a child for purpose of exploitation.38
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The main problem is that, there are differ-
ent laws and policy between the countries and 
they have no will change it. Disagreement on 
the defi nition rose as according to one group 
of Palermo Protocol signatory states any form 
of prostitution was Traffi cking in Persons, legal 
and juvenile prostitution with their consent are 
included. Other group of states was against 
this approach and claim that prostitution with 
the consent of the person should not be differ 
from forms of voluntary work. The result of this 
disagreement was that as forced sexual exploi-
tation is covered by terms forced labor, slavery 
and servitude it would be better for states not to 
involve terms like “exploitation of prostitution” 
and “sexual exploitation” into their domestic 
legislation. If they still do so, the terms must be 
defi ned clearly and understandably. 

Putting a person in contemporary condi-
tions of slavery – deprivation of a person of his/
her identity documents, limitation to the person 
of his/her right to free movement, prohibition 
to communicate with his family, including writ-
ten correspondence and telephone contacts, 
cultural isolation of a person, coercion of a 
person to work in degrading conditions and/
or without any compensation or with inade-
quate compensation. Subject of Traffi cking in 
persons is responsible person after 12 year. 
Mostly, an adult commits Traffi cking but if any 
of acts enumerated in articles 1431 and 1432 
is committed by juvenile, he/she will be crimi-
nally liable. Traffi cking in Persons is a crime 
with direct intent. The motives of the crime are 
different: revenge, self-interest, etc. Motive is 
not important for classifi cation of the crime. 
It might be referred in determining of punish-
ment but, not during classifi cation of crime. 39 
The purpose of the crime is exploitation of the 
person and it is important for classifi cation of 
the crime. More specifi cally, recruitment, trans-
portation, transfer and/or hiding of a person 
must be committed for the purpose of exploita-
tion. In any other cases these acts committed 
without purpose of exploitation, do not consti-
tute crime of Traffi cking. Recruitment of per-
son by another person to commit criminal act 
is inducement and not Traffi cking in Persons. 
In addition, transportation or hiding of a person 
for depriving his/her liberty, without purpose of 

exploitation constitutes crime under Article 143 
of Criminal Code of Georgia – illegal depriva-
tion of liberty. However, to buy, sell or any other 
acts committed against person are differently 
examined. In the theory of criminal law there 
is opinion that the purpose of the crime is not 
important in the abovementioned cases and 
the acts of the person should be classifi ed as a 
Traffi cking in Persons regardless existence of 
exploitative purpose. To buy, sell or any other 
illegal deal – these acts are crime of Traffi cking 
in Person without exploitative purpose and the 
latter is not important for classifi cation. It must 
be noted that there are different opinions in 
connection with the abovementioned position 
between the law experts. According to some 
of them, this is not right position, as it tends 
to implement dangerous practice. Others think 
that these acts without exploitative purpose 
are already crime of Traffi cking in Persons. 
Legislation is developed in compliance with the 
latter position and exploitative purpose is not 
important for classifi cation acts of buy, sell or 
any illegal acts as the Traffi cking in Persons. 
In connection with Juvenile Traffi cking in article 
1432 it is defi ned as selling or buying of juve-
niles, or subjecting them to other illegal deals, 
also recruiting, transporting, harboring, or tak-
ing them on, for purposes of exploitation.

Object of the crime is private rights and 
liberty of juvenile, right to protect from exploi-
tation, right to education etc. Objective side of 
the crime is similar to what is defi ned in Article 
1431 but, the main characteristic of Juvenile 
Traffi cking is that crime could be committed 
without coercion, blackmail or deception. If 
coercion, blackmail or deception is used as a 
method of Juvenile Traffi cking the acts will be 
classifi ed as an aggravation circumstances un-
der 1432 subparagraph 2 of the Criminal Code 
of Georgia. Other characteristics objective side 
of the crime and subject are similar to the pro-
vision under Article 1431. Furthermore, subjec-
tive side of the Juvenile Traffi cking might be 
committed with direct intent and exploitative 
purpose. 40 In the theory of criminal law there 
are different approaches in connection with the 
exploitative purpose for this article. The most 
widespread view is that, during recruitment, 
transportation, hiding or adoption of underage 
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person the purpose of the actor is exploitation 
in the contrast, the crime is not classifi ed as 
Juvenile Traffi cking. The point is differece in 
connection with to buy, sell and commit illegal 
acts against juvenile. It is possible that buyer 
does not have exploitative purpose and he/
she is not informed about the purpose of cli-
ent. However, classifi cation of buying or selling 
of juvenile is under Article 1432 exception is to 
carry out illegal deal for the purpose of adoption 
(Article 172, Criminal Code of Georgia). There 
is ambiguity in Georgian law enforcement or-
gans in connection with defi nitions of Juvenile 
Traffi cking (Article 1432) and carrying out illegal 
deal for the purpose of adoption (Article 172). 
Disagreement was caused – whether carry-
ing out illegal deal for the purpose of adoption 
constitutes one of the forms of Traffi cking in 
Persons and is there necessity of existence ex-
ploitative purpose. However, the critic was ex-
pressed in scientifi c literature and Article 172 of 
Criminal Code of Georgia was emended. 

The sensitive issue is Intercountry 
Adoption of a child not only for Georgia but 
for the whole world as well.41 Three conven-
tions refer protection interests of the child while 
transnational movement and Intercountry adop-
tion: 1980 Convention on the Civil Aspects of 
International Child Abduction, 1993 Convention 
on Protection of Children and Co-Operation 
in respect of Adoption, 1996 Convention on 
Jurisdiction, Applicable Law, Recognition, 
Enforcement and Co-Operation in Respect of 
Parental Responsibility and Measures for The 
Protection of Children. These conventions are 
oriented on adopting family and responsibility 
of parents, but less attention is paid to juvenile 
himself/herself. The issue was regulated by the 
latter convention that was oriented on juvenile. 
Thus, referring to best interest of a child, to 
buy a child for the purpose of adoption is not 
ground of criminal persecution for Traffi cking in 
Persons.

It is important to review the aggravat-a) 
ing circumstances under Articles 1431 and 
1432. Under Article 1431 aggravating circum-
stances are: a) Repeatedly; b) Against two or 
more persons; c) Against a pregnant woman, 
knowing about her pregnancy; d) With the 
abuse of offi cial authority; d) By taking a victim 

abroad; e) With the use of life threatening or 
health threatening coercion, or threatening to 
use such force; f) Knowingly, against a vulner-
able person, or against a person who is fi nan-
cially or otherwise dependent on the offender; 
Any crime committed by two or more persons 
makes diffi cult effective investigation process. 
Organized crime is especially dangerous and it 
is followed by severe punishment. Criminal lia-
bility is aggravated when criminal act (Traffi cking 
in Persons) is followed by death of the person 
or health destruction. Under Article 1432 ag-
gravating circumstances are: a) Repeatedly; 
b) With the use of force, blackmail or decep-
tion; c) Against two or more underage persons; 
d) By taking a victim abroad; e) With the use 
of life threatening or health threatening coer-
cion, or threatening to use such force; f) With 
the abuse of offi cial authority; g) Knowingly, 
against a vulnerable person, or against a per-
son who is fi nancially or otherwise dependent 
on the offender. In addition, aggravating cir-
cumstances are a) Committed by an organized 
group. b) That resulted in a death of a juvenile 
or caused other serious consequences. Thus, 
under Criminal Code of Georgia recruitment, 
transportation, hide or admission of a person 
for purpose of Traffi cking could be committed 
by coercion, blackmail or deception. Besides, 
in aggravating circumstances of the crime is 
indicated measures such as with the abuse of 
offi cial authority, With the use of life threaten-
ing or health threatening coercion, or threaten-
ing to use such force, with the use vulnerability 
of a person, or that a person who is fi nancially 
or otherwise dependent on the offender.42 It is 
important to differentiate Traffi cking in Persons 
from crime of engaging someone in prostitu-
tion. Exploitative purpose within the meaning of 
Traffi cking in persons involves engaging some-
one in prostitution but they are different as well. 
Engaging someone in prostitution (Article 253) 
similar to the Traffi cking in Persons could be 
enforced by violence, threatening to use vio-
lence or destroy property, by blackmail or de-
ception. The main difference between them 
crime under Article 253 is not headed by acts 
under Article 1431: buying, selling of a person 
etc.43 Objective side of the Article 253 is ex-
pressed engaging someone in prostitution and 



saerTaSoriso samarTlis Jurnali, #2, 2013                                      JOURNAL OF INTERNATIONAL LAW, N2, 2013

 216

it is fi nished from the moment victim is engaged 
in prostitution in case of Article 1431 objective 
side of the crime does not intends engaging 
someone in prostitution but commission of it is 
the future purpose of the act. 

CONCLUSION

After consideration of the International 
Instruments of traffi cing and related Georgian 
legislation, we can conclude that the victims of 
traffi cking espesially minors undergo physical 
and phsycological coercion and destructional 
impacts of it. Abovementioned forms are dang-
eerous for the person‘s live, freedom, security 
and ability of free development . We also can 
conclude, that exept physical and phsycologi-
cal coercion, the victims of traffi cking, espesi-
ally minors, often are victims of sexual coercion 
and because of this in most cases they are em-
barrased and blame themselfs, and considers 
that as victims of traffi cking they would be the 
stigmatized as prostitute. In most cases vic-
tims of traffi cing are considered as offender or 
complice in crime not as a victim. So instead 
of help people blames them commintment of 
crime, and it makes their state more severe. 
This state is named as a secondary victimiza-
tion too. Accordingly to the abovementioned, 
Georgian law on combat against traffi cing, for 
the protection and relief of the victims of traf-
fi cing, 44 amended in 2012 and now includes a 
new, special chapter : „social and legal protec-
tion, help and reabilitation of minor victims of 
traffi cing“. 45 It should be positivley assessed 
that this chapter determines the grounds and 
mechanisms for social and legal protection of 
minor victims of traffi cing. In addition, it must be 
emphasized that the granting of status of victim 
of traffi cking for the aliens is another positive 

part of this amendment. This amendment as 
well the entire policy against traffi cing carried 
out by Georgia must be assessed positivly as 
it was noted in the annual reports of national 
department.

Accordingly to the abovementioned and 
taking into account the tendency of increase 
of traffi cing cases and changable methods of 
traffi cers, we suggest the following recomenda-
tions: 
a) the strengthening of protection mecha-

nisms from traffi cing should be considered. 
Especially,for minors which are members 
of socially unprotected families, as low so-
cial status increase the risks of becoming 
victim of traffi cing.

b) the policy against the traffi cking from 
such as minors involvment in beggary 
should be established. Tramp children 
are widly extended problem in the world, 
an it is very painful problem in Georgia 
too. Nevertheless, we suppose it inexpe-
dient, that the problem of tramp children 
to be consider as part of the traffi cing, it 
must not be excluded that these minors 
are under the risk to be the victims of traf-
fi cing. Accordingly, it is necassery to be 
established the conception for solution of 
this problem, where would be set up the 
mechanisms for prevention of their crimes 
and for their protection from traffi cing.

c) There are mechanisms for protection and 
assistance of the victims of the traffi cing, 
and special asylums and another mea-
sures for their protection. In the case of the 
minor victims of traffi cing, it is necessary to 
strengthen the social Service and their ac-
tive involvement in the procedures related 
to the minors protection and assistance.
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msjavrdebulTa vadaze adre gaTavis-

ufleba mniSvnelovania ara mxolod Ta-

vad gaTavisuflebuli msjavrdebulebi-

sTvis; aRniSnuli qmedeba aseve  metyve-

lebs sazogadoebaze da mis damokide-

bulebaze   TavisuflebaaRkveTil pirTa, 

agreTve  im pirTa mimarT, romelTa ga-

Tavisuflebac (garda im iurisdiqcie-

bisa, sadac Sesabamisi moTxovnebis ar-

sebobisas, savaldebulo wesiT  xdeba 

vadamde gaTavisufleba) damokidebulia 

garkveuli organoebis, magaliTad pi-

robiT vadaze adre gaTavisuflebis spe-

cialuri komisiebis, gadawyvetilebebze. 

miuxedavad imisa, rom bevr qveyanas aqvs 

gadavsebuli sasjelaRsrulebis daweseb-

ulebebis problema1 da bevri qveyana cdi-

lobs aRniSnulTan dakavSirebiT raime 

gamosavlis moZebnas, problema prob-

lemad rCeba. sasjelaRsrulebis dawese-

bulebebis gadatvirTulobis winaaRmdeg 

brZolis mniSvnelovani instrumentia 

msjavrdebulTa vadaze adre gaTavisu-

flebis Seuferxeblad momuSave sistema. 

vadaze adre gaTavisuflebis drouli 

momzadeba gadamwyvet rols TamaSobs sa-

marTliani da humanuri gadawyvetilebis 

miRebaSi, im pirTa mimarT, romlebic iT-

vlebian, rom mzad arian sociumSi dasa-

bruneblad da danaSaulis ganmeorebiT 

Cadenis dabali riskis jgufs miekuTv-

nebian,  da aranakleb mniSvnelovania sa s  -

jelaRsrulebis sistemis swori marTvi s-

Tvis. mniSvnelovania ganimartos ra igu-

li sxmeba „msjavrdebulis vadaze adre 

gaTavisuflebaSi“ da rogor xdeba am cne-

bis ganmarteba rogorc evropul doneze, 

ise saqarTveloSi. msjavrdebulis vadaze 

adre gaTavisuflebas SeiZleba hqondes 

givi miqanaZe

pirobiT vadaze adre gaTavisufleba qarTulad

ramdenime forma, rac damokidebulia 

Tavad kompetentur uwyebaze. Sesabam-

isad, sasamarTlos an administraciuli 

organos (pirobiT vadaze adre gaTavisu-

flebis komisiis) mier pirobiT vadaze 

adre gaTavisufleba, saxelmwifos meTa-

uris mier SewyalebiT da vadamde gaTa-

visufleba amnistiis Sesaxeb parlamen-

tis mier miRebuli gadawyvetileba war-

mo adgens sasjelaRsrulebis daweseb-

ulebidan vadaze adre gaTavisuflebis 

farTod gavrcelebul meqanizmebs ro-

gorc saqarTveloSi, ise evropis sxva 

qvey nebSi.

winamdebare statiis mizania mimoixi-

los saqarTveloSi amJamad moqmedi  piro-

biT vadaze adre gaTavisuflebis sistema 

evropis sabWos ministrTa komitetis mier 

gacemuli „pirobiT vadaze adre gaTa-

visuflebis“ Sesaxeb (2003)22 rekomenda-

ciasTan  (SemdgomSi CoE CM Rec(2003)22) 
Sesabamisobis WrilSi. 

2012 wlis bolos saqarTvelo mowi-

nave poziciebze iyo evropaSi (mesame 

ruseTis federaciisa da belorusis Sem-

dgom) sasjelaRsrulebis dawesebule-

bebSi moTavsebuli pirebis raodenobiT 

(427 patimari yovel 100 000 mosaxleze) 

da meTerTmete adgilze – msoflios 

masStabiT.2 patimrebis raodenoba mniS-

vnelovnad Semcirda (21 425 patimridan 

(2012 wlis oqtomberSi) 10 999 patimramde 

(2013 wlis TebervalSi))3 2012 wlis noem-

bridan 2013 wlis Tebervlis periodSi 

prezidentis mier gacemuli mravali Sew-

yalebisa, pirobiT vadaze adre gaTavisu-

flebis komisiis mier gaweuli samuSao-

sa da „amnistiis Sesaxeb“ saqarTvelos 

kanonis wyalobiT. 



 221

g. miqanaZe, pirobiT vadaze adre gaTavisufleba qarTulad

TiTqmis yvela evropuli qveyana 

dgas, rogorc danaSaulis Semcirebasa 

da samarTaldarRvevebis ganmeorebiT 

Ca denasTan, aseve gadavsebul cixeebTan 

da patimrebis raodenobis zrdasTan da-

kavSirebuli seriozuli problemebis 

wi naSe.4 am sakiTxebTan dakavSirebiT, ev-

ropis sabWos mier Catarebulma samuSaom 

naTlad warmoaCina, rom `pirobiTi ga-

Tavisufleba unda miiCneodes, rogorc 

erT-erTi yvelaze ufro efeqturi da 

konstruqciuli meqanizmi, romelic 

aramxolod amcirebs patimrobis xangrZ-

livobas, aramed aseve arsebiTad xels 

uwyobs samarTaldamrRvevis   gegmiur 

dabrunebas sazogadoebaSi~.5

evropis sabWos rekomendaciaSi 

(2003)22 gatarebulia damnaSavis sazo-

gadoebaSi reintegraciis idea. aRniSnu-

li rekomendacia  farTod iTvalis winebs 

saWiroebis SemTxvevaSi im individua-

luri pirobebis damatebas, rac unda da-

icvas msjavrdebulma, ra Ta Seexos piro-

biT vadaze adre gaTavisufleba.6 reko-

mendaciis preambula asaxelebs mizezebs 

pirobiTi gaTavisuflebisaTvis, miiCnevs 

ra mas `erT-erT yvelaze ufro efeqtur 

da konstruqciul saSualebad samarTal-

darRvevis ganmeorebiT Cadenis prevenci-

isaTvis da  etapobrivi resocializaciis 

waxalisebisaTvis, Sedegad viRebT patim-

ris sazogadoebaSi reintegracias, rac 

uzrunvelyofilia gegmiT, xelSewyobiTa 

da zedamxedvelobiT~. aRniSnuli Sexe-

duleba aSkarad mxardaWerili iyo CPT-

is mier ukrainaSi vizitTan dakavSirebiT, 

mis angariSSi.7 msgavsi midgomaa asaxuli 

evropis adamianis uflebaTa evropuli 

sasamarTlos mier saqmeSi Léger v France, 

sadac man miiCnia pirobiTi gaTavisu-

fleba legitimur politikad progresu-

li socialuri reintegraciisaTvis, im 

pirovnebebisaTvis, romlebsac misjili 

aqvT patimroba, maT Soris samudamo pa-

timroba.8

evropis sabWos (2003)22 rekomenda-

cia cnobs vadamde pirobiT gaTavisu-

flebis or sistemas: savaldebulo da 

diskreciul pirobiT gaTavisuflebas.9 

evropul praqtikaSi orive modelia war-

modgenili, iseve rogorc hibriduli 

modeli, romelic mianiWebs pirobiT ga-

Tavisuflebas, avtomaturad zogierT 

Sem TxvevebSi, magram sxva SemTxvevebSi 

diskreciulia.10 saqar Tvelom Camoaya-

li  ba diskreciuli pirobiTi gaTavisuf-

lebis sistema, romelic ukavSirdeba im 

minimaluri drois gansazRvras, rac pa-

timrebma unda moixadon, raTa moipovon  

pirobiTi gaTavisuflebis ufleba.

ukanaskneli Svidi wlis ganmavlobaSi, 

vadaze adre pirobiTad gaTavisuflebis 

sistema saqarTveloSi ramdenjerme iqna 

Secvlili. kerZod, 2006 wlamde sistema 

cixis mmarTvelobas/mmarTvels aniWebda 

Zalauflebas rom ganacxadi pirobiTi 

gaTavisuflebisaTvis waredgina sasa-

marTlosaTvis. sasamarTlo ganixilav-

da saqmes da miiRebda gadawyvetilebas. 

2006 wels, patimrobis Sesaxeb saqarT-

velos kanonis safuZvelze Camoyalibda 

sasjelaRsrulebis departamentis sabWo 

(SemdgomSi: sabWo). mas Semdeg, cixis ad-

ministracia valdebuli iyo  sabWosT-

vis waredgina gancxadebebi vadaze adre 

pirobiT gaTavisuflebis Sesaxeb. sab-

Wo ganixilavda maT da gadawyvetda Tu 

romeli aplikaciebi unda wardgenoda 

sasamarTlos gansaxilvelad da saboloo 

gadawyvetilebisaTvis. Sesabamisad, sabWo 

iyo datvirTuli egreTwodebuli `fil-

tris~ funqciiT. 2009 wlis seqtemberSi, 

sabWo11 Caanacvla vadaze adre pirobiTad 

gaTavisuflebis mudmivmoqmedma komisiam 

(SemdgomSi: komisia), romelic Camoyali-

bda saqarTvelos iuridiuli daxmarebisa 

da probaciis ministris brZanebiT, ramac 

ganapiroba mniSvnelovani cvlilebebi 

vadamdel gaTavisuflebasTan dakavSire-

biT, ramdenadac gadawyvetilebis miRe-

bis procesi gadavida sasamarTlodan 

komisiaze. sasamarTlosaTvis darCenili 

uflebamosileba mdgomareobs mxolod 

komisiis gadawyvetilebasTan dakavSire-

buli saCivris ganxilvaSi. amasTan, im 

SemTxvevaSic ki Tu sasamarTlo daeTanx-

meba saCivars, igi uflebamosilia mxolod 

daubrunos saqme gadasaxedad komisias. 

amdenad, yovel SemTxvevaSi saboloo gad-

awyvetilebas iRebs komisia.
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komisiis wevrebis daniSvna rTuli 

da problematuria da ar emTxveva arc 

erTi evropuli qveynis praqtikas, rad-

gan  iTvaliswinebs politikosebis mo-

nawileobas. kanonmdebloba adgens, rom 

komisiis ori wevri unda dainiSnos par-

lamentidan: erTi maTgani umravlesobi-

dan da meore im wevrebisgan, romlebic 

ar arian umravlesobis wevrebi.12 poli-

tikosebis CarTuloba vadaze adre pi-

robiTad gaTavisuflebis Sesaxeb gadaw-

yvetilebis miRebis procesSi, evropis 

sabWos sxva wevr qveynebSi ar xorcielde-

ba, radganac es sakiTxi arapolitikurad 

miiCneva,iTvleba praqtikul sakiTxad 

da efuZneba individualur patimarTan 

dakavSirebul detalebs.

imis miuxedavad, rom amnistiis Sesax-

eb kanoni politikuri gadawyvetilebaa, 

romelsac parlamenti iRebs, misi gansa-

kuTrebuli xasiaTidan gamomdinare, is 

SeiZleba CaiTvalos sakanonmdeblo or-

ganos Carevad sasamarTlos kompetencia-

Si. metic, politikosebis monawileoba 

vadaze adre pirobiTad gaTavisuflebis 

sistemaSi, am mimarTulebiT Zalze Sors 

wasuli praqtikaa.

2010 wlis oqtomberSi, patimrobis 

Sesaxeb axali kodeqsi Sevida ZalaSi. man 

Camoayaliba  vadaze adre pirobiTad ga-

Tavisuflebis sistemis axali modeli. 

SemoRebul iqna `adgilobrivi sabWoebi~ 

(SemdgomSi: vadaze adre pirobiT gaTavi-

suflebis sabWoebi). saqarTvelos pro-

baciisa da iuridiuli daxmarebis minis-

tris brZanebiT Camoyalibda sami vadaze 

adre pirobiTad gaTavisuflebis sabWo: 

aRmosavleT saqarTvelos vadaze adre 

pirobiTad gaTavisuflebis sabWo, da-

savleT saqarTvelos vadaze adre piro-

biTad gaTavisuflebis sabWo da vadaze 

adre pirobiTad gaTavisuflebis sabWo 

arasrulwlovani patimrebisaTvis, aseve 

vadaze adre pirobiTad gaTavisuflebis 

sabWos funqciebis, procedurebis da we-

vrobis detaluri aRweriloba. 

vadaze adre pirobiTad gaTavisufle-

bis sabWoebTan erTad komisiac SenarCun-

da. zemoT xsenebuli ministris brZanebam 

gansazRvra urTierToba or organos So-

ris. gansakuTrebiT, komisias aqvs miniWe-

buli Zalaufleba, rom ganaxorcielos 

zedamxedveloba vadaze adre pirobiTad 

gaTavisuflebis sabWos saqmianobaze. 

periodulad, magram aranakleb yovel 

sam TveSi erTxel, komisia ganixilavs va-

daze adre pirobiTad gaTavisuflebis 

sabWoebis angariSebs maT saqmianobasa da 

gadawyvetilebebze, romlebic exeba pi-

robiT gaTavisuflebas da jer mouxdeli 

vadis Secvlas ufro liberaluri sanq-

ciiT.13 komisia uflebamosilia wamoay-

enos nebismieri saxis iniciativa da ufle-

ba aqvs gadaxedos vadaze adre pirobiTad 

gaTavisuflebis sabWos mier ganxilul 

nebismier saqmes, da miiRos individua-

luri gadawyvetileba saqmeze. imis miuxe-

davad, rom ministris brZaneba komisias 

aniWebs Zalauflebas, Secvalos vadaze 

adre pirobiTad gaTavisuflebis sab-

Wos gadawyvetilebebi, mimdinare kanon-

mdebloba dgas iseTi problemis winaSe, 

rogoricaa vadaze adre pirobiTad gaTa-

visuflebis sabWos gadawyvetilebis gasa-

Civrebis sistema. vadaze adre pirobiTad 

gaTavisuflebis sabWos gadawyvetileba 

SesaZloa gasaCivrebuli iqnas, magram mx-

olod sasamarTloSi, administraciuli 

wesebis mixedviT, da ara komisiaSi. Tumca 

es problema, ar ewinaaRmdegeba evro-

pis sabWos mier CMRec(2003)22 rekomen-

daciiT gaTvaliswinebul standartebs, 

romlebic adgens, rom gadawyvetilebis 

mimRebi organos gadawyvetileba Sesa-

Zloa gasaCivrdes. Cemi azriT, aq aris 

wyveta  vadaze adre pirobiTad gaTa-

visuflebis sabWoebsa da komisias Soris, 

saxezea: erTi mxriv  – komisia, rogorc 

vadaze adre pirobiTad gaTavisuflebis 

sabWoebis zedamxedveli organo da meo-

re mxriv  –  sasamarTlo, rogorc vadaze 

adre pirobiTad gaTavisuflebis sabWos 

gadawyvetilebis gasaCivrebis struq-

tura. ufro logikurad mimaCnia, rom 

vadaze adre pirobiTad gaTavisuflebis 

sabWos gadawyvetileba gasaCivrdes mud-

miv moqmed komisiaSi, xolo Tu saCivari 

ar dakmayofildeba, mxolod amis Semdeg 

gasaCivrdes sasamarTloSi. SemoTavaze-

buli struqtura Camoayalibebs logi-
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g. miqanaZe, pirobiT vadaze adre gaTavisufleba qarTulad

kur jaWvs sxvadasxva donis organoebs 

Soris da uzrunvelyofs aplikantisaT-

vis SesaZleblobas,  misi saqme ganixilon 

samarTlianad, zemdgomi organoebis mier 

(komisia da sasamarTlo); paralelurad,  

sasamarTlosaTvis pirdapiri mimarTvis 

wesis gauqmeba (vadaze adre pirobiTad 

gaTavisuflebis sabWos gadawyvetile-

baze) daicavs  sasamarTlo sistemas didi 

raodenobiT saCivrebiT  gadatvirTvis-

gan. 

vadaze adre pirobiTad gaTavisuf-

lebis sabWos axalma sistemam mniSvne-

lovani siaxleebi Semoitana. gansakuT-

rebiT aRsaniSnavia: zepiri mosmene bis 

SemoReba vadamde pirobiT gaTavisuf-

le bisas,14iseve rogorc Sefasebis kri-

teriumebis sistema, romelic moicavs  

danaSaulis bunebas, msjavrdebuli pi-

ris saqciels sasjelis moxdis periodSi 

(yuradReba eqceva disciplinur, adminis-

traciul da wamaxalisebel aqtivobebs), 

msjavrdebulis kriminalur istorias 

da Cadenili danaSaulis sxva faqtebs, 

manamde arsebul msjavrs, ojaxur pi-

robebs da msjavrdebulis pirovnul 

xasiaTs.15Tumca, samomavlo riskebis Se-

fasebis sistemisa da individualuri 

sasjelis dagegmarebis naklebobis gamo,  

vadaze adre pirobiTad gaTavisufleb-

is mTliani sistema ver ifunqcionirebs 

gamarTulad. am mxriv, gamonakliss war-

moadgens arasrulwlovani patimrebi, 

radganac maTTvis, ministris brZanebiT, 

riskis Sefasebis meqanizmi da individu-

aluri sasjelis dagegmvis sqema iqna 

SemoRebuli16

vadaze adre pirobiTad gaTavisu-

flebis sabWoSi unda dainiSnos: 1) war-

momadgeneli probaciisa da iuridiuli 

daxmarebis saministros centraluri 

ofisidan an cixeebis departamentis cen-

traluri ofisidan; 2) warmomadgeneli 

probaciis erovnuli saagentodan; 3) wa-

rmomadgeneli arasamTavrobo organi-

zaciidan; 4) warmomadgeneli munici-

palitetidan da 5) warmomadgeneli ius-

ticiis umaRlesi sabWodan. probaciis 

erovnuli saagentos warmomadgenlis 

monawileoba, nawilobriv pasuxobs evro-

pis sabWos mier dadgenil standarts CM 

Rec(2003)2217da evropis sabWos rekomen-

dacias CM Rec(2010)1 probaciis evropul 

wesebTan dakavSirebiT,18 romelic Seexeba 

mWidro TanamSromlobis mniSvnelobas 

cixeSi momuSave da im pirebTan, romlebic 

CarTulni arian gaTavisuflebis Semdgom 

zedamxedvelobaSi. iusticiis umaRlesi 

sabWodan warmomadgenlis wevroba moti-

virebuli iyo,  sasamarTlo sistemasTan 

kavSiris SenarCunebiT (raTa Tavidan ac-

ilebuliyo sanqciebis cvlileba im or-

ganos warmomadgenlis gareSe, romelmac 

ganixila saqme da daawesa Sesabamisi san-

qcia). municipalitetis warmomadgenlis 

monawileoba uzrunvelyofil iqna, imisT-

vis, rom am ukanasknels daxmareba gaewia 

patimrisTvis samsaxurisa da sacxovreb-

lis moZebnaSi. Tumca, ararealisturia, 

rom municipalitetis warmomadgeneli, 

romlis kompetenciebic faravs erT 

konkretul regions an ubans da xSirad  

ar emTxveva pirobiT gaTavisuflebuli 

patimris sacxovrebel adgils, SeZlebs 

uzrunvelyos Sesabamisi daxmareba. aras-

amTavrobo organizaciis warmomadgenlis 

wevroba gaTvaliswinebuli iyo, imisTvis 

rom gazrdiliyo procesis gamWvirvalo-

ba da sazogadoebis ndoba  vadaze adre pi-

robiTad gaTavisuflebis axali sistemis 

mimarT, iseve rogorc gaTavisuflebuli 

patimrebis CarTuloba resocializaciis 

aqtivobebSi, romlebic organizebulia 

sxvadasxva arasamTavrobo organizaciis 

mier. 

isic unda aRiniSnos, rom evropis sab-

Wos rekomendacia CM Rec(2003)22 yura-

dRebas amaxvilebs pirobiT gaTavisufle-

buli pirebisaTvis Sesaferisi sacxovreb-

lis uzrunvelyofaze (aseTis saWiroebis 

SemTxvevaSi) da rom sacxovreblis arqona 

ar unda CaiTvalos mis pirobiT gaTavisu-

flebaze uaris an pirobiT gaTavisufleb-

is gadavadebis mizezad.19amgvarad, mu-

nicipalitetis warmomadgenlis nacvlad 

vadaze adre pirobiTad gaTavisuflebis 

sabWoSi SesaZloa ufro metad damxmare 

aRmoCndes dasaqmebis, jandacvis da so-

cialuri uzrunvelyofis saministros 

socialuri uzrunvelyofis saagentos 

warmomadgenlis CarTuloba.  
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miuxedavad imisa, rom evropis sabWos 

rekomendacia  CM Rec(2003)22  arafer konk-

retuls ar ambobs im organos wevrobaze, 

romelsac evaleba vadamde pirobiT ga-

Tavisuflebis uzrunvelyofa, procesSi 

patimris monawileobis aucileblobis 

gamo (raSic igulisxmeba misi zepiri mos-

mena im organos mier, vinc iRebs gadaw-

yvetilebas vadaze adre gaTavisufle-

baze) mniSvnelovania damatebiTi piris 

CarTva saqarTvelos vadamde pirobiTad 

gaTavisuflebis sabWoSi –  magaliTad 

kriminaluri fsiqologis an sxva qcevis 

Semswavleli mecnieris (sociologis), 

raTa garantirebuli iyos zepiri mos-

menisas profesiuli Sefaseba riskebisa, 

romlis matarebelicaa mocemuli pati-

mari; aRniSnuli xels Seuwyobs vadamde 

pirobiT gaTavisuflebis sabWos miiRos 

ukeTesi gadawyvetilebebi. 

vadamde pirobiTa gaTavisuflebis 

sabWosaTvis Sesaferisi kriteriumebis 

ganxilvisas, unda aRiniSnos, rom saqarT-

velos sisxlis samarTlis kodeqsis 72-e 

muxlis me-3 nawilisa da patimrobis Ses-

axeb saqarTvelos kanonis me-40 muxlis 

1-li nawilis mixedviT, vadamde pirobiT 

gaTavisufleba SeiZleba mieniWos Tu sa-

marTaldamrRvevma faqtiurad moixada: 

(1) sasjelis aranakleb naxevari nakle-

bad mZime danaSaulisaTvis20 (2) ori mesa-

medisa mZime danaSaulis SemTxvevaSi;21(3) 

sami meoTxedi sasjelis gansakuTrebiT 

mZime danaSaulisaTvis;22 (4) sami meoTxedi 

sasjelis, romelic dawesebulia pirisaT-

vis romelic adre ukve gaTavisuflebuli 

iqna vadamde pirobiTad gaTavisuflebis 

komisiis mier, magram maTTvis visTvisac 

vadamde pirobiTad gaTavisufleba gau-

qmebuli iqna axali danaSaulis Cadenis an 

vadamde pirobiTad gaTavisuflebisTvis 

valdebulebebis darRvevisTvis. 

odnav gansxvavdeba da ufro lib-

eraluri kriteriumebia gamoyenebuli 

arasrulwlovnebTan dakavSirebiT. gan-

sakuTrebiT, arasrulwlovani samarTa-

l damrRvevis pirobiT gaTavisufleba,  

unda moxdes Tu samarTaldamrRvevma 

faqtiurad moixada: (1) erTi mesamedi 

sasjelis msubuqi danaSaulis SemTxveva-

Si; (2) sasjelis naxevari mZime danaSau-

lis SemTxvevaSi; (3) ori mesamedi dawese-

buli sasjelis  gansakuTrebiT mZime da-

naSaulis SemTxvevaSi.23 patimrobis vada, 

romelic faqtiurad moxdilia samar-

TaldamrRvevis mier ar unda iyos 6 Tveze 

naklebi.24

Tu sabWo ar daakmayofilebs vadaze 

adre pirobiT gaTavisuflebis sabWos 

moTxovnas warmodgenils sasjelis ufro 

msubuqiT  Canacvlebis Taobaze, axali 

ganacxadi igive saqmeze SeiZleba wardge-

nil iqnas mxolod 6 Tvis Semdeg, magram ara 

im SemTxvevaSi, rodesac darCenili vada 

ar aris 6 Tveze meti da/an ar aris raime 

gansakuTrebuli garemoebebi. vadaze 

adre pirobiTad gaTavisuflebis sabWos 

mier  arasrulwlovnebis ganacxadebi ga-

ni xileba yovel 3 TveSi.25 imis miuxeda-

vad, rom kanonmdebloba gansazRvravs pi-

robebs saqmis xelaxali ganxilvisaTvis, 

is ar akonkretebs Tu rodis unda  iyos 

xelaxla ganxiluli ganacxadi, im SemTx-

vevaSi Tu darCenili vada ar aris 6 Tveze 

meti, da ra igulisxmeba gansakuTrebul 

garemoebebSi. es tovebs adgils vadaze 

adre pirobiTad gaTavisuflebis sabWos 

moqmedebisaTvis, sakuTari Sexedulebi-

samebr, ramac potenciurad SesaZloa  

ziani miayenos patimrebis Tanasworobis 

princips.

2013 wlis 1 ianvramde, samarTaldam-

rRvevs, mis advokats, kanonier warmo-

madgenels, axlo naTesavs an sasjelaR-

srulebis dawesebulebis xelmZRvanels  

ar SeeZlo miemarTa vadaze adre pirobiT 

gaTavisuflebis moTxovniT an sasjelis 

ufro  naklebad mZime sasjeliT Secv-

lisaTvis. 2012 wlis ivnisSi patimrobis 

kodeqsSi Sesuli cvlilebebis Tanax-

mad26, cixis administracia gaxda val-

debuli uzrunvelyos vadamde pirobiT 

gaTavisuflebis komisiisTvis ganacxade-

bis gansaxilvelad wardgena. es cvlileba 

pasuxobs evropis sabWos mier dadgenil 

CM Rec(2003)22 standarts, imis gaTval-

iswinebiT, rom `Sesabamisma uflebam-

osilma pirebma unda moaxdinon  saWiro 

procedurebis inicireba, raTa aamoqme-

don gadawyvetileba pirobiT gaTavisu-
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g. miqanaZe, pirobiT vadaze adre gaTavisufleba qarTulad

flebaze, romelic unda iqnas miRebuli  

dauyovnebliv, mas Semdeg rac patimari 

moixdis minimum vadas~27.

pirobiTi gaTavisuflebis gamoyen-

eba samudamo patimrobis SemTxvevaSi,  

aRiarebulia sxvadasxva evropuli in-

strumentiT. gansakuTrebiT, xangrZlivi 

vadis mqone patimrebTan mopyrobis Ses-

axeb ministrTa komitetis rezoluciiT 

rekomendacia gaewia, rom moxdes yvela 

msgavsi patimris SemTxvevis ganxilva va-

damde gaTavisuflebisaTvis,28 amasTan, 

igive pri n cipi unda iyos gamoyenebuli 

im pirTa mimarT, visac samudamo patim-

roba aqvs mis jili, an  visac xangrZlivi 

vada aqvs misjili.29 ufro metic, rekomen-

direbulia, gansakuTrebiT ganixilon is 

patimrebi romlebmac moixades 8-dan 14 

wlamde; da amis Semdeg aRniSnuli SemTx-

vevebi  unda gadaixedos regularulad.30 

vadamde pirobiT gaTavisuflebis ufleb-

is uzrunvelyofa xangrZlivi vadis mqone 

an samudamo patimroba misjili patimre-

bisaTvis, gaZlierda da mxardaWerilia 

evropis sabWos mier CM Rec(2003)23 reko-

mendaciiT, romelic Seexeba cixis admin-

istraciis mier samudamo patimrobis da 

sxva xangrZlivi vadiT patimrobis menej-

ments.31

wamebis akrZalvis evropulma komi-

tetma aseve naTlad aRniSna, rom samu-

damod TavisuflebaaRkveTil patimrebs 

unda hqondes gaTavisuflebis perspeq-

tiva, romlisTvisac isini unda moemza-

don gonivruli Sesabamisi aqtivobebiT 

cixeSi.32 aRniSnuli Tema naxsenebia evro-

pis sabWos CM Rec(2003)22 rekomendaciaSi, 

romlis mixedviTac,  `imisaTvis rom, Sem-

cirdes patimrobis mavne efeqti da wax-

alisdes patimrebis resocializacia, im 

pirobebis gaTvaliswinebiT, romelic uz-

runvelyofs gareT arsebuli sazogadoe-

bis usafrTxoebas, kanonma unda daawesos 

pirobiTi gaTavisufleba yvela sasjelm-

isjili patimrisaTvis, samudamo patim-

robaSi myofi patimrebis CaTvliT~33.

samudamo patimroba misjil patim-

rebsac ar unda waerTvas imedi, rom gaTa-

visufldebian. pirvel rigSi, aravis Seu-

Zlia gonivrulad daasabuTos, rom yvela 

samudamo patimrobaSi myofi mudmivad 

saSiSi darCeba sazogadoebisaTvis. meo-

rec, patimroba, im pirisa, romelsac ar 

aqvs imedi rom gaTavisufldeba, qmnisme-

nejmentis  seriozul problemebs Tanam-

Sromlobis waxalisebis da zianis momtani 

saqcielis miarTvis, persona luri ganvi-

Tarebis programebis miwodebis, sasje-

lis gegmisa da usafrTxoebis organize-

bis kuTxiT34 is qveynebi, romlebSic kano-

nmdebloba uzrunvelyofs samudamo pa-

timrobas, unda qmnidnen SesaZleblobebs 

am sasjelis gadaxedvisaTvis, wlebis 

Semdeg da regularuli intervalebiT, 

imisaTvis rom daadginon, samudamo pa-

timroba misjili piri SeZlebs Tu ara 

moixados darCenili sasjeli sazogadoe-

baSi,  ra pirobebiTa da zedamxedvelobis 

meqanizmebiT.35

moqmedi qarTuli kanonmdebloba ar 

Seesabameba evropis sabWos rezolucias 

CM Resolution (76)2  da gansazRvravs sasje-

lis moxdis 25 wlian periods patimroba-

Si, samudamod TavisuflebaaRkveTili 

pa timrebisTvis, rogorc safuZvels misi 

ganacxadis SewyalebisaTvis warsadg e-

nad36 an vadamde pirobiT gaTavisuflebis 

sabWosaTvis gansaxilvelad.37 amasTan, ka-

nonmdebloba uzrunvelyofs samudamod 

TavisuflebaaRkveTili patimrebisTvis 

SesaZleblobas, rom ̀ Secvalos~ samudamo 

patimroba sazogadoebis sanqciaze an Ta-

visuflebis SezRudvaze naxevrad daxu-

ruli tipis dawesebulebaSi? (half-way 
house). aseTi gadaxedva vadamde pirobiT 

gaTavisuflebis sabWos kompetenciaa da 

SesaZlebelia mxolod sasjelis 20 wlis 

moxdis Semdeg.38 Tumca, kanonmdebloba 

ar uzrunvelyofs modificirebuli san-

qciebis xangrZlivobis gansasazRvrad 

aucilebel kriteriumebs  im patimrebi-

saTvis, romlebsac samudamo patimroba 

sazogadoebisTvis sasargeblo SromiT 

an Tavisuflebis SezRudviT SeecvalaT. 

aq mizanSewonilia gamoviyenoT saqarT-

velos sisxlis samarTlis kodeqsis Ziri-

Tadi normebi, romlebic mocemulia 44-e 

da 47 muxlebSi, kerZod, 44-e muxli ad-

gens, rom sazogadoebrivi sanqcia unda 

gulisxmobdes Sromas anazRaurebis ga-
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reSe. probaciis biurom SesaZloa gansaz-

Rvros sazogadoebrivi sanqciis tipi. sa-

zogadoebrivi sanqcia SesaZloa dawesdes  

40 dan 800 saaTamde. namuSevari saaTebi ar 

unda iyos 8 saaTze meti. im SeTxvevaSi Tu 

sasjeli gadaiqceva sazogadoebriv sanq-

ciad,  is SeiZleba miniWebul iqnas ufro 

didi xniT. aseT SemTxvevebSi vada ganisaz-

Rvreba vadamde pirobiT gaTavisuflebis 

sabWos mier. saqarTvelos sisxlis samar-

Tlis kodeqsis 47-e muxlis mixedviT, Tav-

isuflebis SezRudva unda niSnavdes   im 

samarTaldamrRvevis, romelmac miaRwia 

14 wels sasjelis Sefardebis momentisT-

vis sazogadoebisgan izolaciis gareSe, 

naxevrad daxuruli tipis dawesebulebSi 

ganTavsebas.Tavisuflebis SezRudva Sei-

Zleba dawesdes erTidan 5 wlamde. patim-

robis Tavisuflebis SezRudviT Secvlis 

SemTxvevaSi, is SeiZleba dawesdes araum-

etes erTi wlisa.

vadamde pirobiT gaTavisuflebis mo-

qmedi sistemis gadaxedvas mivyavarT im 

daskvnamde, rom saqarTveloSi es wesebi 

ar Seesabameba evropul standartebs. mim-

dinare kanonmdeblobaSi Semdegi  cvli-

lebebis Setana, sistemas gaxdis ufro 

samarTlians da efeqturs. warmogid-

genT maTgan qarTuli kanonmdeblobisa 

da praqtikisTvis gasatarebeli gansa-

kuTrebiT mniSvnelovani cvlilebebis 

CamonaTvals:

SemosaRebia riskis Sefasebisa da 

individualuri sasjelis dagegmva pa-

timrebisaTvis – riskis Sefasebisa da in-

dividualuri sasjelis dagegmva amJamad 

moqmedebs mxolod arasrulwlovnebi-

saTvis. yvela patimrisaTvis samarTliani 

da Tanaswori vadamde pirobiT gaTavisu-

flebis uzrunvelyofa saWiroebs zusti 

suraTis arsebobas patimris pirovne-

baze, qcevasa da im riskebze romlis ma-

tarebelic aris TiToeuli patimari.  

aRniSnuli SeiZleba miRweul iqnas yvela 

patimrisaTvis individualuri sasjelis 

dagegmvis CamoyalibebiT, rac rTuli da 

mravalmxrivi Sefasebis meqanizmia. 

pirobiTi gaTavisuflebis pirobebi 

– pirobiT gaTavisuflebuli patimrebis 

mier,  rom   xelmeored danaSaulis Cadenis 

riskis Sesamcireblad SesaZlebeli unda 

gaxdes – Sesabamisi kanonmdeblobis cv-

lilebebis gziT –  maTTvis iseTi indi-

vidualuri pirobebis daweseba, rogori-

ca magaliTad: (1) kompensaciis gadaxda an 

msxverplisaTvis zianis anazRaureba; (2)  

narkotikebis an alkoholis moxmarebis 

winaaRmdeg mkurnalobis kursis gavla 

(an imis winaaRmdeg, rac gaxda danaSaulis 

Cadenis mizezi); (3) muSaoba an monawile-

obis miReba sxva dadebiTad Sefasebul 

aqtivobaSi, magaliTad saswavlo an pro-

fesiul treiningSi; (4) pirovnuli gan-

viTarebis programebSi monawileoba; (5) 

zogierT adgilas cxovrebis, vizitis 

akrZalva.

cixeebis departamentsa da proba-

ciis erovnul saagentos Soris Tanam-

Sromloba- pirobiTi gaTavisuflebisaT-

vis momzadeba unda iyos organizebuli     

cixeSi momuSave yvela Sesabamisi muSakis 

axlo TanamSromlobiT gaTavisufleb-

is Semdgom zedamxedvelobaSi CarTul 

pirebTan da unda dasruldes minimalur 

an fiqsirebul periodze adre.  

damatebiTi dokumentebis momza-

deba vadamde pirobiT gaTavisuflebis 

sabWosTvis – dokumentebis CamonaTva-

li, romelic warmodgenilia vadamde pi-

robiT gaTavisuflebis sabWosTvis gan-

saxilvelad, damatebiT unda Seicavdes 

bolo periodis angariSs patimris fsiqo-

socialuri mdgomareobis Sesaxeb.

vadamde pirobiT gaTavisuflebis 

sabWosTvis gancxadebis wardgenis pro-

cesSi patimrebis CarTuloba – vadamde 

pirobiT gaTavisuflebis sabWosTvis 

saqmis wardgenamde, cixis administraciam 

unda uzrunvelyos mocemuli patimari an 

misi advokati, failebis aslebiT da Ses-

Tavazos gonivruli dro rom moamzados 

misi mosazreba, romelic mimagrebuli 

iqneba da cixis mier gaigzavneba saqmesTan 

erTad vadamde pirobiT gaTavisuflebis 

sabWosTvis.

vadamde pirobiT gaTavisuflebis 

sabWos wevroba – (1) sabWos Semadgen-

lobaSi unda Sevidnen fsiqologebi  rac 

uzrunvelyofs  eqspertul  fsiqolo-

giur mosazrebas saqmis ganxilvisas da 

zepir mosmenaze.(2) Sromis, janmrTe-
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g. miqanaZe, pirobiT vadaze adre gaTavisufleba qarTulad

lobisa da socialuri uzrunvelyofis 

saministros socialuri uzrunvelyofis 

saagentos warmomadgeneli unda  SeuerT-

des sabWos, raTa Tavidan iqnas acile-

buli pirobiT gaTavisuflebaze uari, an 

misi gadadeba im  mizeziT, rom ver xdeba 

samuSaoTi da/an mudmivi sacxovrebliT 

uzrunvelyofa; aseT SemTxvevaSi piri 

unda uzrunvelyon droebiTi sacxovre-

bliT. (3) adgilobrivi TviTmmarTvelo-

bis organos warmomadgeneli unda Camo-

Sordes sabWos. vadamde pirobiT gaTa-

visuflebis sabWos wevrebis SesarCevad, 

kanonmdeblobaSi unda gaiweros naTeli 

kriteriumebi (mag.: rogoricaa profesia, 

gamocdileba sferoSi, reputacia da a.S.) 

saqarTvelosprobaciisa da iurid-

iuli daxmarebis saministros vadamde 

pirobiT gaTavisuflebis Sesaxeb mud-

mivi komisia – parlamentis wevrebi unda 

gamoiricxon komisiidan, raTa Tavidan 

iqnas acilebuli politikuri wnexi vad-

amde pirobiT gaTavisuflebasTan dakav-

SirebiT gadawyvetilebis miRebisas.

cvlilebebi kanonmdeblobaSi unda 

asaxavdes vadamde pirobiT gaTavisuf-

lebis sabWos gadawyvetilebis apelaciis 

SesaZleblobas  komisiaSi, xolo  komisi-

is gadawyvetilebis gasaCivrebis Sesa-

Zleblobas  –  ki sasamarTloSi, adminis-

traciuli wesebis mixedviT.

qarTuli kanonmdeblobiT vadamde 

pirobiT gaTavisuflebis daregulireba  

CamoTvlili rekomendaciebis gaTval-

iswinebiT, am ukanasknels, evropis sabWos 

CoE CM Rec(2003)22 rekomendaciasTan 

TanxvedraSi moiyvans.

imis miuxedavad, rom vadamde pirobiT 

gaTavisufleba gadamwyvet rols asru-

lebs patimrebis vadamde gaTavisufleba-

Si, kiTxva `damatebiT ra alternatiuli 

meqanizmebi (garda Sewyalebisa da amnis-

tiisa) SeiZleba iqnas gamoyenebuli, rom 

ufro metad efeqturi vadamde pirobiT 

gaTavisuflebis sistemis Camoyalibebis 

stimulacia movaxdinoT~ mniSvnelovani 

elementia Semdgomi msjelobisaTvis.

vadamde gaTavisuflebis sistemis 

alternativas warmoadgens cixeSi yofnis 

drois Semcirebis  xangrZlivi tradicia, 

romelic cnobilia  anglo-amerikuli si-

tyviT `kargi dro~. am midgomiT, cixeSi 

gatarebuli drois Semcireba garantire-

bulia im patimrisaTvis, romelic muSao-

bs, an zogierT SemTxvevaSi, ubralod kar-

gad iqceva.saberZneTSi, erTi namuSevari 

dRe iTvleba 1.5 patimrobis dRed, rac 

amcirebs patimrobas erTi mesamediT. sa-

frangeTSic, aseve Sors mwvdomi Semcire-

bebia kargi saqcielisaTvis: Svid dRemde 

TveSi an sam Tvemde weliwadSi.39

qarTuli kanonmdebloba ar scnobs 

msgavs meqanizmebs patimrobis vadis Sem-

cirebisaTvis. erTi mxriv, saberZneTSi 

arsebuli praqtikis SemoReba, Zireuli 

reformis konteqstSi, Seasrulebs mniS-

vnelovan rols patimrebis reabilita-

ciaSi, cixis gadatvirTulobis Semcire-

baSi da gaxdeba wamaxalisebeli patimreb-

isaTvis vadamde gaTavisuflebis sakiTx-

Si. meore mxriv, vadamde gaTavisuflebis  

Camoyalibeba kargi saqcielisaTvis gax-

snis SesaZleblobebs, im patimrebisaT-

visac vin maRali riskis matarebelia sa-

zogadoebisaTvis. Sesabamisad, es sistema 

SesaZloa iyos gonivruli da efeqturi 

Tu is ar gamoiyeneba yvela SemTxvevaSi,  

garda SemTxvevebisa, rodesac is gamoi-

yeneba kompleqsurad, individualuri 

sasjelis gegmisa da yvela patimris ris-

kis Sefasebis SedegebTan erTad.

1 R. Walmsley, World Prison Population List, 9th Edition, at http://prisonstudies.org/im-
ages/news_events/wppl9.pdf.

2 http://prisonstudies.org/info/worldbrief/wpb_stats.php?area=all&category=wb_
poprate 

3 samxreT kavkasiaSi sisxlis samarTlis reformis saerTaSoriso ofi-

sis mier mowodebuli saqarTvelos sasjelaRsrulebis departamentis 
oficialuri informacia.
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4 pirobiT vadaze adre ganTavisuflebis Sesaxeb rekomendaciis 
Rec(2003)22 ganmartebiTi memorandumi.

5 evropis sabWos ministrTa komitetis rekomendacia R(99)22 sasjelaR-

srulebis dawesebulebebis gadavsebulobisa da maTi mobinadreebis 
mkveTri zrdis Sesaxeb, 24-e muxli.

6 D. Van Zyl Smit and S. Snacken “evropuli sasjelaRsrulebis samarT-

lis principebi da politika – sasjeli da adamianis uflebebi”, Oxford 
University Press Inc., New York, 2009, gv. 324.

7 CPT-s ukrainaSi viziti 2006 [CPT/Inf (2007) 22], paragrafi 94.
8 Leger v France, Application #19324/02, 2006 wlis 11 aprilis gadawyvetile-

ba, paragrafi 70.
9 16-24 muxlebi, evropis sabWos ministrTa komitetis rekomendacia 

Rec(2003)22.
10 H. Tubex (with P. Tournier) `wevr saxelmwifoebSi pirobiT vadamde gan-

Tavisuflebis kvleva: ZiriTadi kiTxvaris analizi~ (PC-CP (2000) 
24 REV 4), strazburgi, 17 Tebervali, 2003, http://prison.eu.org/spip.
php?article900 .

11 brZaneba #585 (17.09.2009); mogvianebiT Seicvala axali brZanebiT #185 
(27.12.2010)  pirobiT vadamde gaTavisuflebis sabWos Sesaxeb.

12 3(2) muxli, sasjelaRsrulebis da iuridiuli daxmarebis ministris 
brZaneba #185 pirobiT  vadamde gaTavisuflebis komisiis Sesaxeb.

13 saqarTvelos sisxlis samarTlis kodeqsis mixedviT (73-e muxlis mesa-

me da mesame prima nawili), adgilobriv sabWos SeuZlia msjavrdebuls 
mouxdeli sasjeli Seucvalos sazogadoebisTvis sasargeblo SromiT 
an Tavisuflebis SezRudviT (naxevrad daxuruli tipis dawesebule-

baSi ganTavseba?). sazogadoebisTvis sasargeblo Sromis SemTxvevaSi 
sabWo adgens samuSao dReebis raodenobas. Tavisuflebis SezRudvis 
SemTxvevaSi erTi dRe udris sasjelaRsrulebis dawesebulebaSi gasa-

tarebel erT dRes.
14 saqarTvelos sasjelaRsrulebis da iuridiuli daxmarebis ministris 

#151 (28.10.2010) brZanebis 13-17 muxlebi.

15 Ibid, muxli 12.
16 saqarTvelos sasjelaRsrulebis da iuridiuli daxmarebis ministris 

#9 brZaneba (18.01.2012) arasrulwlovani msjavrdebulis riskebisa da 
sasjelis aRsrulebis individualuri gegmis Sedgenis principebis, 
wesisa da formebis damtkicebis Sesaxeb.

17 muxli 12.
18 muxli 8, 12, 37 da 39.
19 muxli 19
20 naklebad mZimea iseTi ganzraxi an gaufrTxileblobiTi danaSauli, 

romlis CadenisaTvis am kodeqsiT gaTvaliswinebuli maqsimaluri 
sasjeli ar aRemateba xuTi wliT Tavisuflebis aRkveTas. (saqarT-

velos sisxlis samarTlis kodeqsis me-12 muxlis meore nawili). 
21 mZimea iseTi ganzraxi danaSauli, romlis CadenisaTvis am kodeqsiT 

gaTvaliswinebuli maqsimaluri sasjeli ar aRemateba aTi wliT 
Tavisuflebis aRkveTas, agreTve gaufrTxileblobiTi danaSauli, 
romlis CadenisaTvis am kodeqsiT sasjelis saxiT gaTvaliswinebulia 
Tavisuflebis aRkveTa xuT welze meti vadiT. (saqarTvelos sisxlis 
samarTlis kodeqsis me-12 muxlis mesame nawili). 

22 gansakuTrebiT mZimea iseTi ganzraxi danaSauli, romlis CadenisaTvis 
am kodeqsiT gaTvaliswinebulia sasjelis saxiT Tavisuflebis aRkve-

Ta aT welze meti vadiT an uvado Tavisuflebis aRkveTa. (saqarTvelos 
sisxlis samarTlis kodeqsis me-12 muxlis mesame nawili).
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g. miqanaZe, pirobiT vadaze adre gaTavisufleba qarTulad

23 muxli 98(1), saqarTvelos ssk, muxli 40 (2), saqarTvelos patimrobis 
kodeqsi.

24 muxli 72(4), saqarTvelos ssk, muxli 40 (3), saqarTvelos patimrobis 
kodeqsi.

25 Ibid, muxli 42(6).
26 ZalaSi Sevida 2013 wlis pirvel ianvars.
27 muxli 17.
28 evropis sabWos ministrTa komitetis rekomendacia  (76)2 grZelvadi-

ani patimrebis mopyrobis Sesaxeb, muxli 10.
29 Ibid, muxli 11.
30 Ibid, muxli 12.
31 muxli 34.
32 CPT me-11 zogadi moxseneba [CPT/Inf (2001) 16], paragrafi 33.
33 muxli 4(a).
34 A. Coyle, cixis marTva adamianis uflebebis WrilSi, meore gamocema, 

cixeebis kvlevis saerTaSoriso centri, londoni, 2009, gv. 152.
35 pirobiT vadaze adre gaTavisuflebis Sesaxeb rekomendaciis 

Rec(2003)22 ganmartebiTi memorandumi, meoTxe paragrafi.
36 saqarTvelos prezidentis brZanebuleba #277 (19.07.2004) Sewyalebis 

wesebis Sesaxeb, muxli 3(a).
37 saqarTvelos ssk, muxli 72(7); saqarTvelos patimrobis kodeqsi, mux-

lis 40(6).
38 saqarTvelos ssk, muxli 73(7).
39 cixidan gaTavisufleba – evropuli politika da praqtika, D. van Zyl 

Smit and F. Dunkel-is redaqtorobiT/ Tu redaqciiT?, Willan Publishing, 
2010, gv. 421-422.
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The early release of sentenced prisoners is 
of great signifi cance, not only to the prisoners 
concerned, but also for what it tells us about 
how society deals with those who have lost 
their liberty and – except in jurisdictions with 
a mandatory release system – are dependent 
on the decision of special authorities like parole 
boards to regain it. Although, many countries 
worldwide are facing a prison overcrowding 
problem1 and are trying to fi nd ways to solve 
it, the problem still remains. A smoothly operat-
ing early release system seems to be an impor-
tant instrument – way to combat overcrowding. 
Timely preparation for early release plays a key 
role in establishing fair and humane treatment 
to those persons, who have been considered 
ready for returning to the society and having 
minimal risk of recommitting the crime; It also 
serves asan important mechanism for properly 
managed prison system.

It is important to clarify what is meant by 
“early release” and how it has been conceptu-
alized at European level as well as in Georgia. 
Early release may take several forms, depend-
ing on the authority empowered to release a 
prisoner. Accordingly, early conditional release 
– also known as parole – provided either by 
a court or an administrative body (a so-called 
parole board), and pardoning granted by the 
head of the state and release on the basis of 
the law on amnesty adopted by the Parliament, 
are most widely spread forms of early release 
from prison in Georgia and other countries of 
Europe. 

The scope of this article is to review the ex-
isting system of conditional release in Georgia 
with an emphasis on the question whether 
it is compatible with the standards set in the 
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Recommendation (2003)22 on Conditional 
Release (Parole) by the Committee of Ministers 
of the Council of Europe (hereafter CoE CM 
Rec(2003)22).

By the end of 2012, Georgia took a lead-
ing position in Europe (third after Russian 
Federation and Belarus) with its prison popu-
lation rate (427 prisoners per 100,000 inhabit-
ants) and eleventh place in the world.2 Thanks 
to the activities of the parole boards and many 
pardons granted by President during November 
2012 – February 2013, and the signifi cant num-
ber of released persons based on the Law of 
Amnesty, the number of prisoners have de-
creased signifi cantly – from 21,425 (October 
2012) to 10,999 (February 2013).3 

Almost all European countries face serious 
problems in reducing crime and re-offending 
rates, as well as prison overcrowding and pris-
on population infl ation.4 The work conducted 
by the Council of Europe on these issues has 
clearly demonstrated that “conditional release 
is to be regarded as one of the most effective 
and constructive measures, which not only re-
duces the length of imprisonment, but also con-
tributes substantially to a planned return of the 
offender to the community”.5

The idea of actively managing the offender 
in the community is emphasized in the CoE 
Rec(2003)22, which makes extensive provi-
sion for individual special conditions to be add-
ed, if necessary, to early release, in addition to 
the standard condition that the offender should 
commit no further offences.6 The Preamble to 
the Recommendation makes a strong case for 
conditional release, considering it to be “one of 
the most effective and constructive means of 
preventing reoffending and promoting resettle-



 231

G. MIKANADZE, PAROLE, THE GEORGIAN WAY

ment, providing the prisoner with planned, as-
sisted and supervised reintegration into the 
community”. This view has been explicitly sup-
ported by the CPT in its Report for the visit to 
Ukraine.7 The same approach was refl ected in 
Léger v France by the ECtHR, which regarded 
conditional release as a legitimate policy for 
the progressive social reintegration of persons 
sentenced to imprisonment, even for life sen-
tenced prisoners.8

CoE CM Rec(2003)22 recognizes two 
systems of early conditional release: manda-
tory and discretionary conditional release.9 In 
the European practice both models are pres-
ent, as well as hybrid model that would grant 
automatic conditional release in some cases, 
but make it discretionary in others.10 Georgia 
has established a discretionary conditional re-
lease system, which relates to the defi nition of 
a minimum period that prisoners have to serve 
to become eligible for conditional release.

During last seven years, the parole system 
in Georgia has been modifi ed several times. 
Particularly before 2006, the system empow-
ered prison governors to present an application 
for conditional release to the court. The court 
reviewed the case and took a decision. In 2006, 
a Penitentiary Department Council (hereafter: 
the Council) has been established on a basis 
of the Georgian Law on Imprisonment. Since 
then the prison administration had to present 
applications for early conditional release to the 
Council. The Council reviewed them and de-
cided which applications should be presented 
to the court for consideration and fi nal decision. 
Accordingly, the Council was charged with a 
so-called “fi lter” function. In September 2009, a 
Standing Commission on Parole (hereafter: the 
Commission), established by the Order of the 
Minister of Corrections and Legal Assistance 
of Georgia, replaced the Council11 This led to 
an important change in the early release pro-
cedure as, the decision making process was 
transferred from the court to the Commission. 
The role left to the court is to review the appeal 
to a decision of the Commission. However, 
even if the court could agree with the appeal, 
it can only return the case for revision to the 
Commission. Therefore, in any case, the fi nal 
decision lay with the Commission.

The appointment of the members of the 
Commission is complicated and problem-
atic, and not in line with practice elsewhere 
in Europe, since it includes politicians. The 
legislation states that two members of the 
Commission come from Parliament: one from 
the Majority and another from non-members 
of the Majority.12 Politicians’ involvement in the 
parole decision process is not practiced in oth-
er member countries of the Council of Europe, 
since the issue is not considered political, but 
rather practical and based on details related to 
the individual prisoner. 

Although, law on amnesty is a political 
decision taken by the Parliament, due to its 
exceptional character, it can be defi ned as in-
tervention of the legislative body into the com-
petences of the court. Moreover, participation 
of politicians in the parole system is rather far 
going course of practice.

In October 2010, a new Code of Imprison-
ment came into force. It established a new mod-
el of parole. “Local Councils” (hereafter Parole 
Boards) were introduced. By Order of the 
Minister of Corrections and Legal Assistance of 
Georgia three Parole Boards were established 
– the Parole Board of East Georgia, the Parole 
Board of West Georgia and the Parole Board 
for Juvenile Prisoners, – and detailed descrip-
tions of functions, procedures and membership 
of the Parole Boards were provided. 

Next to the Parole Boards, the Commission 
remains. The above-mentioned Order of the 
Minister has defi ned relationship between 
these two bodies. Particularly, the Commission 
is empowered to carry out an overall super-
vision over the Parole Boards. Periodically, 
but at least once every three months, the 
Commission reviews the reports of the Parole 
Boards on their activities and decisions made 
concerning conditional release and replace-
ment of a not yet served part of the sentence by 
more liberal sanction. 13The Commission can 
take the initiative and has the right to review 
any case dealt with by the Parole Board and to 
determine an individual decision on the case. 
Even though, the Order of the Minister grants 
the Commission the power to overrule deci-
sions of the Parole Boards, current legislation 
is facing a gap regarding the appeal system to 
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decisions of the Parole Board. A decision of a 
Parole Board can be appealed, but only to the 
court in accordance with administrative rules, 
and not to the Commission. Although, this 
gap is not contradicting the standards set by 
the CoE CM Rec(2003)22, which constitutes, 
that the decision of the body in charge can be 
appealed, there is a cut of a linkage between 
the Parole Boards and the Commission. In my 
opinion, having in one hand Commission, as 
a supervising body of the Parole Boards and 
the court, in another hand, as a structure for 
appealing the decision of the Parole Board, 
brings me to mind, that it will be more logical 
to appeal with the application to the Standing 
commission if the Parole Board’s decision does 
not satisfy the prisoner and in case the appli-
cation will not be supported, only after apply 
to the court. Proposed structure will establish 
logical chain among different level bodies and 
provide applicant with possibility to have a fair 
review by supervising agencies (Commission 
and court), as well as remove direct application 
to the court (on a decision of a Parole Board) 
thereby shielding the court system from being 
overloaded with dozens and hundreds of ap-
plications.

A number of important innovations have 
been introduced by the new system of parole. 
Particularly, oral hearings on early conditional 
release have been introduced,14 as well as a 
set of evaluation criteria, like the nature of the 
crime, the behavior of the convicted person in 
the period of serving the sentence (considering 
disciplinary, administrative and encouraging 
activities), the criminal history of the convicted 
person and other facts of committed crime by 
the convict, other convictions, family condi-
tions, and the personality of the convicted per-
son.15 However, due to the lack of a sound risk 
assessment system and individual sentence 
planning, a full-fl edged parole system cannot 
function properly. The only exception are the 
juvenile prisoners, as a risk assessment tool 
and individual sentence planning scheme has 
been introduced for them by the Order of the 
Minister.16

As members of a Parole Board shall be 
appointed: 1) a representative from the Central 
Offi ce of the Ministry of Corrections and Legal 
Assistance of Georgia or from the Central 

Offi ce of the Department of Prisons; 2) a repre-
sentative from the National Probation Agency; 
3) a representative from a non-governmental 
organization; 4) a representative from the mu-
nicipality and 5) a representative from the High 
Council of Justice. Involvement of the National 
Probation Agency representative, responds 
partially to the standard set by the CoE CM 
Rec(2003)2217 and CoE CM Rec(2010)1 on 
European Probation Rules18 regarding impor-
tance of close collaboration with all relevant 
personnel working in prison and those involved 
in post-release supervision. Membership of a 
representative of the High Council of Justice 
was motivated to keep a link with the court 
system (to avoid changing sanctions without 
participation of the representative of the body 
which reviewed a case and imposed relevant 
sanction). Participation of a representative from 
the municipality was provided to assist released 
prisoner to obtain work and accommodation fa-
cilities. However, it is unrealistic that the rep-
resentative of a municipality, whose compe-
tences cover one particular region or district 
and quite often this is not the similar area to the 
residence of the conditionally released inmate, 
could provide relevant assistance. Membership 
of a representative of non-governmental orga-
nizations was meant to increase transparency 
of the process and trust among society to the 
newly established parole system, as well as 
involve released prisoners in re-socialization 
activities run by various non-governmental or-
ganizations.

It should be mentioned, that the CoE CM 
Rec(2003)22 pays particular attention to pro-
vide the conditionally released person with 
appropriate accommodation (in case of such 
need) and that having no accommodation 
should not be considered a reason for reject-
ing or postponing his/her conditional release.19 
Thus, it could be more helpful to involve repre-
sentative of the Social Provision Agency of the 
Ministry of Labour, Health and Social Provision 
in the Parole Board instead of a representative 
of the municipality.

Although, the CoE CM Rec(2003)22 does 
not say anything specifi c about the membership 
of a body charged to provide early conditional 
release, due to the importance of participation 
of the prisoner in the process (meaning his/her 
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oral hearing by the body taking decision on pa-
role), it is important to involve an additional per-
son in the Georgian Parole Board, for instance 
a forensic psychologist or other behavioral sci-
entist, to guarantee a professional assessment 
of the risks carried by the considered prisoner 
during the oral hearing and allow the Parole 
Board to take better decisions.

While discussing the eligibility criteria for 
parole, it must be mentioned that in accor-
dance with the Article 72(3) of the Criminal 
Code of Georgia and Article 40(1) of the Code 
of Imprisonment of Georgia, the early con-
ditional release shall be granted if a convict 
factually served: (1) At least half of the sen-
tence in case of a misdemeanor;20 (2) At least 
two thirds of the sentence in case of a grave 
crime;21 (3) Three fourth of the sentence for es-
pecially grave crimes;22 (4) Three fourth of the 
sentence, which was imposed on a person pre-
viously released on parole, but whose parole 
was revoked due to committing a new crime or 
non-compliance with the obligations imposed 
to him/her while being on parole.

Slightly different and more liberal eligibil-
ity criteria are used with regard to juveniles. 
Particularly, conditional release of a juvenile 
convict shall be granted if a convict factually 
served: (1) One third of the sentence in case 
of a misdemeanor; (2) Half of the sentence for 
a grave crime; (3) Two thirds of the sentence 
imposed for an especially grave crime.23 The 
term of imprisonment actually served by a con-
vict shall not be less than 6 months.24

If the Council rejects a parole request or 
proposed substitution of a sentence with a 
less grave one, a new application in the same 
case can be submitted only after 6 months, but 
not when the remaining reasonable term does 
not exceed 6 months and/or there are no any 
special circumstances. Review of a parole ap-
plication for juveniles shall take place every 
3 months.25 Although, the legislation defi nes 
terms for re-reviewing the case, it does not 
specify when the application should be re-re-
viewed if the remaining term does not exceed 
6 months, and what are meant under the spe-
cial circumstances. This creates room for the 
Parole Board to act as it deems right, which 
can potentially harm the principle of equality 
among prisoners.

Before 1 January 2013, a convict, his/her 
lawyer, legal representative, close relative or 
the governor of the penitentiary facility could 
apply for parole or changing a sentence into a 
less grave punishment. In accordance with the 
amendments to the Code of Imprisonment in 
June 201226, the prison administration became 
liable to provide application to the Parole Board 
for revision. This amendment meets the stan-
dard set by the CoE CM Rec(2003)22 providing 
that “the relevant authorities should initiate the 
necessary procedure to enable a decision on 
conditional release to be taken as soon as the 
prisoner has served the minimum period”.27

The applicability of conditional release to 
life imprisonment has been recognized in vari-
ous European instruments. Particularly, the 
Resolution of the Committee of Ministers on 
the Treatment of Long-term Prisoners recom-
mended that all such prisoners be considered 
for release,28 and went on to add that the same 
principle should be applied to life sentences as 
to long-term sentences.29 Moreover, it recom-
mended specifi cally that prisoners should be 
reviewed after they have served between 8 and 
14 years, and thereafter, be repeated at regu-
lar intervals.30 Importance to provide life-sen-
tenced and long-term prisoners with the right 
on early conditional release was strengthened 
and supported by the CoE CM Rec(2003)23 on 
the management by prison administrations of 
life sentence and other long-term prisoners.31

The European Committee for Prevention of 
Torture similarly made it clear that ‘lifers’ should 
have the prospect to release for which they 
should be prepared by meaningful activities in 
prisons.32 This theme is mentioned in the CoE 
CM Rec(2003)22, which states that “in order 
to reduce the harmful effects of imprisonment 
and to promote the resettlement of prisoners 
under conditions that seek to guarantee safety 
of the outside community, the law should make 
conditional release available to all sentenced 
prisoners, including life-sentence prisoners”.33

Life-sentence prisoners should not be de-
prived of the hope to be granted release either. 
Firstly, no one can reasonably argue that all 
lifers will always remain dangerous to society. 
Secondly, the detention of persons who have 
no hope of release poses severe manage-
ment problems in terms of creating incentives 
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to cooperate and address disruptive behav-
ior, the delivery of personal-development pro-
grammes, the organization of sentence-plans 
and security.34 Countries whose legislation pro-
vides for real-life sentences should, therefore, 
create possibilities for reviewing this sentence 
after a number of years and at regular intervals, 
to establish whether a life-sentence prisoner 
can serve the remainder of the sentence in the 
community and under what conditions and su-
pervision measures.35

Current Georgian legislation discords with 
the CoE CM Resolution (76)2 and defi nes the 
term of serving 25 years of imprisonment for 
a ‘lifer’ as a ground for review of his/her appli-
cation for pardoning36 or parole.37 Additionally, 
legislation provides the ‘lifer’ with the opportu-
nity to ‘exchange’ life imprisonment for a com-
munity sanction or restriction of freedom in a 
half-way house. Such review is the competence 
of the Parole Board and is possible only after 
having served 20 years.38 However, the legis-
lation does not provide criteria for the length 
of the modifi ed sanctions for prisoners whose 
life-term sentence was changed either into 
a community sanction or restriction of liberty. 
Here, the general norms of the Criminal Code 
of Georgia, set in Articles 44 and 47, should 
apply. Particularly, Article 44 states that a com-
munity sanction shall mean unpaid labour. 
Probation Bureau shall determine the type of 
community sanction. A community sanction 
shall be imposed a term extending from 40 to 
800 hours. The number of hours that one has 
to work should not exceed 8 hours. In case 
of converting imprisonment into a community 
sanction, it may be awarded for a longer term. 
In such cases the term is defi ned by the Parole 
Board. Under Article 47 of the Criminal Code 
of Georgia, restriction of liberty shall mean the 
placement, without isolating from the society, 
of the convict who has reached 14 years by the 
moment of delivering a sentence into a half-
way house under supervision. Restriction of 
freedom shall be awarded for the term extend-
ing from one to fi ve years. In case of converting 
imprisonment for restriction of freedom, it may 
be awarded for the term not in excess of one 
year.

Reviewing the current system of early 
conditional release of sentenced prisoners in 

Georgia leads to the conclusion that it is not 
in line with European standards in this respect. 
The following amendments to the current legis-
lation would make the system more just and ef-
fective. Particularly, the following amendments 
seen sensible to be introduced in the Georgian 
legislation and practice:

Risk Assessment and Individual 
Sentence Planning for prisoners should be 
introduced – Risk assessment and individual 
sentence planning is currently operating only 
for juveniles. Providing fair and equal assess-
ment for parole to all prisoners needs to have 
clear picture about the personality, behavior 
and level of risks carrying each prisoner. This 
can be achieved through establishing Individual 
Sentence Planning for all prisoners, which is a 
complex and comprehensive assessment tool. 

Conditions imposed for Conditional 
Release – In order to reduce the risk of re-
offending of conditionally released prisoners, 
it should become possible – via amending the 
relevant legislation – to impose on them indi-
vidualized conditions, such as: (1) the payment 
of compensation or the making of reparation to 
victims; (2) entering into treatment for drug or 
alcohol misuse or any other treatable condition 
manifestly associated with the commission of 
crime; (3) working or take part in some other 
approved occupational activity, for instance, 
education or vocational training; (4) participa-
tion in personal development programmes; (5) 
a prohibition on residing in, or visiting, certain 
places.

Cooperation between the Department of 
Prisons and the National Probation Agency 
– The preparation for conditional release should 
be organized in close collaboration with all rel-
evant personnel working in prison and those 
involved in post-release supervision, and must 
be concluded before the end of the minimum or 
fi xed period.

Additional Documents for Parole – The 
list of documents which are presented to the 
Parole Board for review should additionally in-
clude a recent report on the psycho-social con-
dition of a prisoner.

Involving prisoners in applications 
for Parole – Before presenting a case to the 
Parole Board, the administration of the prison 
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should provide the prisoner concerned and/or 
his lawyer copies of the fi les and offer reason-
able time to draft his/her opinion, which will be 
attached and sent by the prison administration 
together with the case to the Parole Board.

Membership of the Parole Boards – (1) 
Psychologists should be recruited for providing 
psychological expert opinion during reviewing 
the cases and oral hearing. (2) Representative 
of the Social Provision Agency of the Ministry 
of Labour, Health and Social Provisions should 
be recruited to avoid refusing or postponing 
conditional release in case of the lack of pos-
sibilities for work and/or absence of regular 
accommodation and provide with temporary 
accommodation. (3) The representative of the 
Local Self-governing body should be removed 
from the Council. Clear criteria (i.e. such as pro-
fession, experience in the fi eld, image, etc.) for 
selection of the members of the Parole Board 
should be established in the legislation.

Standing Commission on Parole of the 
Ministry of Corrections and Legal Assistance 
of Georgia – members of the Parliament from 
the Commission should be excluded to avoid 
political pressure in parole decision making. 

Amendments to the legislation should in-
troduce appealing of a decision of the Parole 
Board to the Commission and the decision of 
the Commission – to the court in accordance 
with administrative rules.

Amending Georgian legislation regulating 
the parole system in accordance with listed 
recommendations will bring it in line with the 
CoE CM Rec(2003)22.

Although, parole plays a crucial role in al-
lowing for early release of prisoners, a ques-
tion “what additional alternative mechanisms 
(besides of amnesty and pardoning) can be 
used to stimulate establishing a more effi cient 
system of early release of prisoners” is an im-
portant element for further consideration. 

An alternative to an early release system 
is the long tradition of reducing the time spent 
in prison by what in the Anglo-American world 
is something known as ‘good time’. In this ap-
proach, reduction of the time spent in prison is 
guaranteed to prisoners who work, or in some 
cases simply behave well. In Greece, one day 
worked counts as 1.5 days of imprisonment, 
which reduces the prison sentence by one third. 
In France as well, wide-reaching reductions for 
good behavior are possible: up to seven days 
per month or three months per year.39

Georgian legislation does not recognize 
similar mechanisms for reduction of impris-
onment time. From one point, introducing a 
practice established in Greece in the context 
of overall reform can play a signifi cant role in 
rehabilitation of the prisoners, reducing prison 
overcrowding and become some kind of an in-
centive for prisoners in getting early release. 
From another point, establishing early release 
for good behavior can open the possibility to 
gain early release for prisoners who carry a 
high risk to the society. Accordingly, this sys-
tem can be reasonable and effi cient if it is not 
practiced in every case, rather than it should be 
done in complex with the results of the imple-
mentation of the individual sentence plan and 
risk assessment of every prisoner.

1 R. Walmsley, World Prison Population List, 9th Edition, at http://prisonstudies.
org/images/news_events/wppl9.pdf .

2 http://prisonstudies.org/info/worldbrief/wpb_stats.php?area=all&category=wb_poprate. 
3 Offi cial data of the Department of Prisons of Georgia provided by the Penal 

Reform International Offi ce in the South Caucasus.
4 Explanatory memorandum on Recommendation Rec(2003)22 on Conditional 

Release (Parole), Introduction.
5 CoE CM Recommendation R(99)22 concerning Prison Overcrowding and 

Prison Population Infl ation, Article 24.
6 D. Van Zyl Smit and S. Snacken “Principles of European Prison Law and Policy 

– Penology and Human Rights”, Oxford University Press Inc., New York, 2009, 
pg. 324

7 CPT Ukraine Visit 2006 [CPT/Inf (2007) 22], Paragraph 94.
8 Leger v France, Application #19324/02, Judgment of 11 April 2006, Paragraph 70.
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9 Articles 16-24 of the CoE CM Rec(2003)22
10 H. Tubex (with P. Tournier) “Study of Conditional Release in the Member States: 

Analysis of Replies to the General to the General Questionnaire” (PC-CP (2000) 
24 REV 4), Strasbourg, 17 February 2003, http://prison.eu.org/spip.php?article900 

11 Order #585 (17.09.2009); later it was abolished with the new Order #185 
(27.12.2010) on Standing Commission on Parole

12 Article 3(2), Order #185 (27.12.2010) of the Minister of Corrections and Legal 
Assistance of Georgia on Standing Commission on Parole

13 In accordance with the Criminal Code of Georgia (article 73, paragraphs 3 and 
31), Parole Board is empowered to replace not yet served part of the custodial 
sentence either by Community Sanctions or by the Limitation of Liberty (placing 
in a Half-way House). In such case the Parole Board should defi ne the amount 
of working hours for the Community Sanctions. In case of Limitation of Liberty, 
one day in a Half-way House is equal to one day of imprisonment.

14 Articles 13-17 of the Order #151 (28.10.2010) of the Minister of Corrections and 
Legal Assistance of Georgia

15 Ibid, Article 12
16 Order of the Minister of Corrections and Legal Assistance of Georgia #9 

(18.01.2012) on approval of the Principles, Order and Forms of the Risk and 
Individual Sentence Planning of the Juvenile Offenders

17 Article 12
18 Articles 8, 12, 37 and 39
19 Article 19
20 Misdemeanor shall be the crime of aforethought or crime of negligence for prac-

tice whereof the sentence provided by this Code is not in excess of fi ve years of 
imprisonment (Article 12(2) of the Criminal Code of Georgia). 

21 Grave shall be the crime of aforethought whereof the sentence provided by this 
Code is not in excess of ten years of imprisonment or crime of negligence for 
practice whereof the sentence provided by this Code exceeds fi ve years of im-
prisonment (Article 12(3) of the Criminal Code of Georgia).

22 Especially grave shall be the crime of aforethought or crime of negligence for 
practice whereof the sentence provided by this Code exceeds ten years of 
imprisonment or covers a full life term (Article 12(4) of the Criminal Code of 
Georgia).

23 Article 98(1), Criminal Code of Georgia, Article 40 (2), Code of Imprisonment of 
Georgia

24 Article 72(4), Criminal Code of Georgia, Article 40 (3), Code of Imprisonment of 
Georgia

25 Ibid, Article 42(6)
26 Entered into force from 1 January 2013
27 Article 17
28 Council of Europe Committee of Ministers Resolution (76)2 on the Treatment of 

Long-term Prisoners, Article 10
29 Ibid, Article 11
30 Ibid, Article 12
31 Article 34
32 CPT 11th General Report [CPT/Inf (2001) 16], Paragraph 33
33 Article 4(a)
34 A. Coyle, A Human Rights Approach to Prison Management, 2nd Edition, 

International Centre for Prison Studies, London, 2009, pg. 152
35 Explanatory memorandum on Recommendation Rec(2003)22 on Conditional 

Release (Parole), Paragraph 4
36 Decree of the President of Georgia #277 (19.07.2004) on Rules for Pardoning, 

Article 3(a)
37 Criminal Code of Georgia, Article 72(7); Code of Imprisonment of Georgia, Article 

40(6)
38 Criminal Code of Georgia, Article 73(7)
39 Release from Prisons – European Policy and Practice, Edited by D. van Zyl Smit 

and F. Dunkel, Willan Publishing, 2010, pp 421-422
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1. Sesavali

samxreTis cisferi Tinusis saqmes1 

gansakuTrebuli adgili uWiravs sazRvao 

samarTlis saerTaSoriso tribunalis 

(SemdegSi – ITLOS, aseve tribunali) sasa-

marTlo praqtikaSi da udavod warmoad-

gens `istoriul process~2 Tavad saqmis 

sirTulisa da specifikidan gamomdinare. 

dasawyisSive sainteresoa aRiniSnos, rom 

mxareebs gansxvavebuli mosazrebebi hqon-

daT saqmis saxelwodebis gansazRvrasTan 

dakavSirebiTac ki3 da, samwuxarod, amiT 

ar Semoifargla maTi poziciebis kardi-

naluri SeuTavsebloba Tu interpretire-

bis SesaZleblobaTa mravalferovneba. 

saqmis ganxilvisas gamoyenebul iqna er-

Tze meti sasamarTlo meqanizmi (tribuna-

li, arbitraJi), romelTac gansxvavebuli 

poziciebi daafiqsires droebiTi zome-

bis SefardebasTan dakavSirebiT;4 saqmis 

ganxilvaSi monawileobdnen sazRvao sa-

marTlisa5 da, zogadad, saerTaSoriso 

samarTlis mowinave specialistebi,6 rom-

lebmac umniSvnelovanesi samarTlebrivi 

Sefasebebi gaakeTes, gansazRvres samarT-

lebrivi Rirebulebebisa da praqtikuli 

interesebis gonivruli Tanafardoba7. 

saqmis udidesi mniSvnelobidan gamomdin-

are da winamdebare naSromis SezRuduli 

formatis gaTvaliswinebiT, upirveles 

yovlisa, naSromSi yuradReba gamaxvil-

deba samxreTis cisferi Tinusis saqmis 

formatSi gamoTqmul samarTlebriv 

Sefasebebze, kerZod: 1) sazRvao samarT-

lis Sesaxeb gaerTianebuli erebis kon-

venciis (SemdegSi – UNCLOS, aseve sazR-

vao samarTlis konvencia)8 da samxreTis 

nino saginaSvili

samxreTis cisferi Tinusis saqme

cisferi Tinusis SenarCunebis Sesaxeb 

konvenciis (SemdegSi – CCSBT, aseve cis-

feri Tinusis konvencia)9 urTierTmi-

marTebis farglebSi, paraleluri iuris-

diqciebisa da normaTa koliziis gadaw-

yvetis gzebis Zieba da am fonze, sazRvao 

samarTlis saerTaSoriso tribunalisa 

da sxva saerTaSoriso sasamarTloebisa 

da tribunalebis sasamarTlo praqtikis 

analizi; 2) sazRvao samarTlis konvenci-

is formatSi davis mogvarebis saSualebe-

bis mravalferovneba, davis gadawyvetis 

nebayoflobiTi da savaldebulo siste-

mebis Tanaarseboba da saerTaSoriso 

marTlmsajulebis efeqtianoba; 3) droe-

biTi zomebis Sefardebis sirTule ar-

sebuli situaciis `ukiduresi aucile-

blobisa~ da samarTlebriv sikeTeTa 

re aluri dacvis interesis fonze. Camo-

Tvlil sakiTxTagan, Temis aqtualo-

bisa da sirTulis gamo, winamdebare naS-

romSi gansakuTrebuli adgili eTmoba 

paraleluri iurisdiqciebis sakiTxs. 

Tanamedrove globalizaciis pirobebSi, 

saerTaSoriso urTierTobebis masStabi-

sa da saerTaSoriso meqanizmebis raode-

nobis zrdis fonze, horizontalurad 

organizebul saerTaSoriso asparezze10 

paraleluri iurisdiqciebisa Tu iuris-

diqciuli gadafarvis mwvave problemebi 

gaCnda. am problemebs TevzWeris sfero-

Si saxelmwifoTa mZlavri ekonomikuri 

dainteresebis, zRvis cocxali resurse-

bis SenarCunebisa da maTi optimaluri 

gamoyenebis praqtikuli sirTuleebi 

(es ukanaskneli ganxiluli iqneba naS-

romis mesame TavSi) daerTo. Sesabamisad, 

paraleluri normebis, valdebulebe-
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bis Tanadrouli moqmedeba erTiani Ri-

re bulebis dasacavad, mniSvnelovnad 

daukavSirda mTliani sazRvao sistemis 

efeqtiani funqcionirebis sakiTxs. am 

yovelivem ki samxreTis cisferi Tinusis 

saqmeSi hpova asaxva.

2. samarTlebrivi Sefasebebi

2.1 paraleluri iurisdiqciebi

2.1.1 paraleluri iurisdiqciebis 

sakiTxi samxreT cisferi Tinusis 

saqmeSi, sazRvao samarTlis

saerTaSoriso tribunalis formatSi 

saerTaSoriso samarTlis ganviTa-

rebis kuTxiT, cisferi Tinusis saqmeSi 

gansakuTrebiT mniSvnelovania iuris-

diqciuli konkurenciis (igive iurisdi-

qciuli gadafarvis, igive paraleluri 

iurisdiqciebis) sakiTxi11. aseTi kon-

kurencia iurisdiqciis ganxorcieleba-

sTan mimarTebiT Cndeba maSin, rodesac 

erTsa da imave sakiTxs erTsa da imave sub-

ieqtebs Soris12 erTze meti samarTlebri-

vi meqanizmi aregulirebs.13 am saqmeSi sa-

marTlebrivi davis safuZvlad iaponia 

asaxelebda cisferi Tinusis konvencias,14 

xolo avstralia da axali zelandia – 

aseve sazRvao samarTlis konvencias.15 

paraleluri iurisdiqciebis sakiTxi 

sakmaod aqtualuria da amasTanave, 

problematuric.16 Sesabamisad, misi da-

regulirebis mravali xedva arsebobs. 

saerTaSoriso samarTali gvTavazobs am 

sakiTxis gadawyvetis zogad saxelmZR-

vanelo debulebebs sayovelTaod aRi-

arebuli principebsa17 da saerTaSori-

so samarTlebriv normebze18 dayrdno-

biT.19 Tumca, am zogadi midgomis miRma, 

Tu xelSekruleba Tavad aregulirebs 

urTierTobas sxva SeTanxmebebTan, upi-

ratesoba aucileblad xelSekrulebis 

mxareTa ganzraxvas mieniWeba.20 aRniSnu-

lis kargi magaliTia UNCLOS–is 311-e 

muxli.21 amitomac, upiratesad swored am 

muxls unda daveyrdnoT cisferi Tinusis 

saqmeze paraleluri iurisdiqciebis sa-

kiTxis, anu sazRvao samarTlis konven-

ciisa da cisferi Tinusis konvenciis 

ur TierTmimarTebis daregulirebisas. 

311-e muxlis me-322 da me-523 puqtebze 

dayrdnobiT, CCSBT-is statusi gani-

marteba, rogorc UNCLOS–is miznebTan 

SeTavsebadi SeTanxmeba.24 e.i. saqme ex-

eba SeTavsebadi, erTiani samarTlebrivi 

Rirebulebebis dacvaze orientirebuli 

xelSekrulebebis erTobliv moqmedebas 

da ara maT urTierTgadafarvas, urT-

ierTgamoricxvas. miTumetes, aRniSnuli 

midgoma gansakuTrebiT gamarTlebulia 

CarCo da saimplementacio xelSekrule-

bebis (igive leges generalis da lex specialis) 

urTierTmimarTebisas, rogorc amas ad-

gili hqonda samxreTis cisferi Tinusis 

saqmeze. saqmis farglebSi: sazRvao sa-

marTlis konvencia warmoadgens CarCo, 

anu qolga, xelSekrulebas,25 cisferi 

Tinusis konvencia ki UNCLOS-is saimple-

mentacio xelSekrulebaa.26 amgvari urT-

ierTmimarTebis farglebSi:

sazRvao samarTlis konvenciis�  upi-

ratesobis mTavari maCvenebelia is, 

rom konvencia `aris Cveni drois erT-

erTi udidesi zogadi regulirebis 

mqone xelSekruleba~;27 is Tavad qm-

nis calke, yovlismomcvel samarT-

lebriv reJims mTliani saokeano 

sivrcisTvis28 da Sesabamisad, Tavadve 

gansazRvravs urTierTobas sxva 

xelSekrulebebTan mimarTebiT. (mux-

li 311. sxva konvenciebsa da saerTa-

Soriso SeTanxmebebTan mimarTeba). 

311-e muxlis analizi ki cxadhyofs, 

rom UNCLOS-i sakmaod loialuri 

midgomiT gamoirCeva wevr saxelmwi-

foTa mier gansxvavebuli, an, ubral-

od, sxva regulirebis, magram mis 

obieqtsa da miznebTan SeTavsebadi 

xelSekrulebebis dadebasTan mi-

marTebiT; aseve, es konvencia arc sxva 

msgavsi xelSekrulebebis gadafarvis 

an Canacvlebis SesaZleblobebze 

akeTebs gansakuTrebul aqcents29 

(garda sazRvao samarTlis Sesaxeb 

Jenevis 1958 wlis konvenciebisa30). pi -

riqiT, konvencia adgens urTerTTa-

namSromlobaze orienqtirebul re-

Jims, garemos dacvisa da msoflio mS-

vidobisa da usafrTxoebis jus cogens 



 239

n. saginaSvili, samxreTis cisferi Tinusis saqme

Rirebulebebis31 upiratesi gaTval-

iswinebiT.

cisferi Tinusis konvenciis�  upi-

ratesobis mTavari indikatori – is 

UNCLOS-Tan mimarTebiT aris lex spe-
cialis.32 arbitraJma arc uaryo am prin-

cipis moqmedeba, magram, amasTanave, 

mxedvelobaSi iqna miRebuli CarCo da 

saimplementacio xelSekrulebebis 

mWidro kavSiri, romlis WrilSi erTi 

meores ki ar anacvlebs, arc gamor-

icxavs, aramed avsebs, azustebs;33 

aseve, gaTvaliswinebul iqna, rom 

CCSBT-i Seqmnilia UNCLOS-is deb-

ulebebis gavleniT, razec mowmobs 

cisferi Tinusis konvenciis preambu-

laSi34 gakeTebuli miTiTeba,35 am kon-

venciis amocanebi pirdapir imeorebs 

UNCLOS-is miswrafebebs maRali mi-

graciis TevzTa saxeobebis dacvisa 

da SenarCunebis mimarT.36 amasTanave, 

gasaTvaliswinebelia, rom CCSBT-i 

ar moicavs sazRvao samarTlis kon-

venciiT gaTvaliswinebul yvela val-

debulebas (mag., 117-e da 119-e mux-

lebiT gaTvaliswinebuli valdebule-

bebi Ria zRvaSi cocxali resursebis 

SenarCunebis Taobaze).37 Sesabamisad, 

SeuZlebelia da dauSvebelia lex spe-
cialis sababiT38 cisferi Tinusis kon-

venciam srulad Caanacvlos sazRvao 

samarTlis konvencia. am ori kon-

venciis erTdrouli, Tanmxvedri mo-

qmedeba da gamoyeneba ufro realis-

turi da samarTliani midgomaa.

amrigad, yovelive zemoTqmulis 

fonze, cisferi Tinusis saqmis formatSi 

dadginda Semdegi: saerTaSoriso samarT-

lis sistemaSi da saxelmwifoTa praqtika-

Si e.w. `paralelizmi~ warmoadgens Cveul 

movlenas, magram aqve ganimarta, rom es 

`paralelizmi~ yovelTvis ar gulisx-

mobs Canacvlebas, gadafarvas, aramed, 

rodesac konkurenti samarTlebrivi 

valdebulebebi erTsa da imave samarT-

lebriv RirebulebaTa dacvas emsaxure-

ba, maTi `efeqtiani dacvis~39 upiratesi 

interesidan gamomdinare, upiratesoba 

valdebulebaTa gaerTianebis process 

unda mieniWos.40 es kidev ufro mniS-

vnelovania, rodesac CarCo da saimple-

mentacio xelSekrulebebis (igive leges 
generalis da lex specialis) urTierTmimarTe-

basTan gvaqvs saqme. Sesabamisad, gaTval-

iswinebul iqna ra aRniSnuli mWidro kav-

Siri, samxreTis cisferi Tinusis saqmeSi 

davis samarTlebriv safuZvlad erT-

droulad ori xelSekruleba dasaxelda 

– cisferi Tinusis konvencia da sazRvao 

samarTlis konvencia.41 

2.1.2 paraleluri iurisdiqciebis 

sakiTxi sxva saerTaSoriso sasamarT-

loebis formatSi

zogadi da specialuri saerTaSoriso 

valdebulebebis Tanaarsebobis WrilSi 

maTi erToblivi moqmedebisa Tu urT-

ierTTanamSromlobis aRiareba samxreTis 

cisferi Tinusis saqmeSi siaxle ar aris. 

piriqiT, es saerTaSoriso samarTlis 

sistemaSi farTod miRebuli midgomaa, 

romlis precedentebi sxvadasxva saer-

TaSoriso forumebis farglebSia dafiq-

sirebuli, maT Soris universaluri, re-

gionaluri da specializirebuli sasa-

marTloebis praqtikaSi. ganvixiloT 

konkretuli magaliTebi:

saerTaSoriso marTlmsajulebis mu-� 

d mivmoqmedi sasamarTlo (SemdegSi 

– aseve PCIJ), palestinaSi mavrimatis 

koncesiebis saqme42 (1924): 

`aSkaraa, rom [lozanis xelSekrulebis 

1923 wlis] XII oqmi saerTaSoriso instru-

mentia, romelic gansxvavdeba [1922 wlis] 

palestinis samandato xelSekrulebisgan 

da aris misgan damoukidebeli. is dawvr-

ilebiT da konkretulad aregulirebs 

iseTi koncesiebis sakiTxs, rogoric 

aris m. mavrimatisi, maSin, rodesac sa-

mandato xelSekrulebis me-11 muxli am 

sakiTxs mxolod iribad aregulirebs. 

amasTanave, miRebis TariRis mixedviT, 

is ufro axalia, vidre samandato xel-

Sekruleba. Sesabamisad, yvela is pirobaa 

dakmayofilebuli, ris safuZvelzec 

oqmis debuleba gadafaravs samandato 

xelSekrulebis debulebebs.~ magram, 

ama sTanave, sasamarTlos mier gaTval-

iswinebul iqna, rom `oqmi aris saman-
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dato xelSekrulebis damateba~ ... da 

Sesabamisad, ar aris marTebuli daskvna, 

rom mxolod is gamoiyeneba arsebul 

situaciaSi, radgan oqmi `SeTavsebadia 

samandato xelSekrulebasTan. TumcaRa, 

eWvis SemTxvevaSi, oqms, rogorc spe-

cialur da SedarebiT axal SeTanxmebas, 

aqvs upiratesoba.~43

amrigad, normaTa koliziis dros, 

saerTaSoriso marTlmsajulebis mud-

mivmoqmedma sasamarTlom daadastura 

lex specialis da lex posterior moqmedebis upi-

ratesi Zala, magram PCIJ-is aRniSnuli 

midgomis mTavari Rirebuleba mainc nor-

maTa ara urTierTgadafarvis, aramed er-

Toblivi gamoyenebis SesaZleblobis gaT-

valiswinebasa da aRiarebaSi vlindeba. 

marTlmsajulebis saerTaSoriso sa-� 
samarTlo (SemdegSi – aseve ICJ), gab-

Cikovo-nagimaros proeqtis saqme 

(1997 weli):

`... gansakuTrebuli mniSvnelobisaa 

sasamarTlos gadawyvetileba, rom 1977 

wlis xelSekruleba [gabCikovo-nagima-

ros kaSxlis agebisa da funqcionirebis 

Sesaxeb] kvlav ZalaSia da Sesabamisad, 

aregulirebs mxareTa Soris urTierTo-

bas. es urTierToba, agreTve, ganisaz-

Rvreba sxva saTanado konvenciebis norme-

biT, romlis wevrebic es ori saxelmwifoa 

[igulisxmeba saqmis mxareebi: ungreTi da 

slovakeTi], zogadi saerTaSoriso samar-

Tlis normebiT da, am konkretul saqmeSi, 

saxelmwifos pasuxismgeblobis maregu-

lirebeli normebiT; magram is [es urT-

ierToba] umTavresad regulirdeba 1977 

wlis xelSekrulebis Sesabamisi norme-

biT, rogorc lex specialis.~44

marTalia, xsenebuli msjelobis mi-

marT arsebobs uaryofiTi pozicia, rom-

lis Tanaxmad marTlmsajulebis saerTa-

Soriso sasamarTlo saSiS precedents 

amkvidrebs, imis gansazRvriT, rom ne-

bismier SemTxvevaSi – specialuri norma 

zogads anacvlebs Tu azustebs, upirate-

soba mainc mas unda mieniWos;45 magram, 

Cveni mosazrebiT, sasamarTlos es midgo-

ma gamoirCeva Tavisi simartiviT da zom-

ierebiT, radgan is erTdroulad gana-

mtkicebs lex specialis samoqmedo areals 

da amasTanave, terminiT `umTavresad~, 

gamoricxavs zogadi samarTlis sruli 

gadafarvis SemTxvevebs. 

evropuli gaerTianebis pirveli in-� 

stanciis sasamarTlo, Sps jt-s kor-

poraciis saqme (2000):

`... komisias ar SeuZlia ganacxados 

uari im dokumentebis xelmisawvdomoba-

ze, romelic miTiTebulia mosarCelis 

moTxovnaSi da es uari gaamarTlos No 
1468/81-e an No 515/97-e regulaciis sa-

fuZvelze, romelSi gaTvaliswinebuli 

principis Sesabamisad, sabaJo sferoSi 

sagamoZiebo saqmianobis Sedegad mopove-

buli informacia aris konfidencial-

uri. qcevis kodeqsi, romlis teqsti Tan 

erTvis [komisiis 1994 wlis] 94/90-e gad-

awyvetilebas, adgens ZiriTad uflebas, 

kerZod, dokumentebis xelmisawvdomo-

bis uflebas. ... No 1468/81-e regulacia, 

ramdenadac is gamoyenebuli unda iqnas, 

rogorc lex specialis, ar SeiZleba gani-

martos 94/90-e gadawyvetilebis sawi-

naaRmdegod, [radgan am ukanasknelis] 

ZiriTadi mizania, moqalaqeebs misces 

SesaZlebloba, ufro efeqtianad akon-

trolon sajaro xelisuflebis ganxor-

cielebis kanoniereba... ~.46

amrigad, evrokavSiris, rogorc re-

gionaluri forumis, formatSi, lex spe-
cialis upiratesi gamoyenebis fonze, gan-

sakuTrebuli aqcenti gakeTda zogadi 

da specialuri normebis erTobliv moq-

medebaze, samarTlebriv sikeTeTa efeq-

tiani dacvis interesis a priori gaTval-

iswinebiT.

msoflio savaWro organizaciis � 

(SemdegSi – aseve WTO) saapelacio 

palata, bananis importis, gayidvisa 

da ganawilebis reJimis saqme (1997):

`miuxedavad imisa, rom tarifebisa 

da vaWrobis Sesaxeb 1994 wlis zogadi 

SeTanxmebis X:3(a)-e muxli da licenziis 

Sesaxeb SeTanxmebis 1.3-e muxli, orive 

gamoiyeneba [winamdebare situaciaSi], 

Cveni azriT, palatas, upirveles yovli-

sa, unda gamoeyenebina licenziis Sesaxeb 

SeTanxmeba, ramdenadac es SeTanxmeba im-

portis salicenzio procedurebis ad-
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n. saginaSvili, samxreTis cisferi Tinusis saqme

ministrirebas ufro konkretulad da 

detalurad aregulirebs.”47

rogorc vxedavT, msoflio sa va Wro 

organizaciis, rogorc TviTmare gu li-

rebeli reJimis,48 farglebSic aRiare-

bul iqna lex specialis upiratesi moqmede-

bis Zala. magram, aqve niSandoblivia, rom 

WTO-s sistema, kumulaciuri uflebebisa 

da valebulebebis da maTi harmoniuli 

gamoyenebis wesiT, ufro met yuradRebas 

aqcevs normaTa erTobliv moqmedebasa 

da maT mier msgavs sakiTxTa erTobliv 

daregulirebas,49 rac dadasturda kidec 

aRniSnuli gadawyvetilebiT.

amrigad, zemoxsenebuli analizis 

fonze, SeiZleba ganisazRvros, rom, er-

Tis mxriv, specialuri normebis, val-

debulebebis upirates gamoyenebas aqvs 

logikuri axsna, radgan lex specialis ukeT 

gamoxatavs mxareTa ganzraxvas, nebas da 

Sesabamisad, ufro efeqtianad aregu-

lirebs sakiTxTa wres.50 magram, meore 

mxriv, lex specialis moqmedeba a priori ar 

gulisxmobs zogadi normebis gamori-

cxvas51 – ubralod, aseT dros zogadi 

xelSekruleba `CrdilSi~ rCeba da ise 

akontrolebs, aregulirebs special-

uri xelSekrulebis gamoyenebasa da gan-

martebas.52 Sesabamisad, specialuri da 

zogadi normebis erTdrouli moqmedeba 

ufro realisturad warmoaCens lex specia-
lis arssa da daniSnulebas.53 TumcaRa, aqve 

gasaTvaliswinebelia yoveli konkretu-

li saqmis gansxvavebuli konteqsti da ga-

remoebebi.54 da mainc, praqtika cxadyofs, 

rom inter se xelSekrulebebTan mimarTe-

biT, rogorc wesi, erToblivi moqmedebis 

midgoma gamoiyeneba,55 rac dadasturda 

kidec samxreTis cisferi Tinusis saqme-

Si. SeiZleba iTqvas, rom aRniSnuli midg-

omiT kidev ufro naTlad warmoCinda am 

naSromis interesis sferoSi momxvdari 

saqmis mniSvneloba mTliani saerTaSor-

iso samarTlis sistemaSi. am mxriv sagu-

lisxmoa Semdegi Sefaseba: CarCo da spe-

cialur xelSekrulebebSi paralelizmis 

dadgeniT arbitraJma udidesi wvlili 

Seitana sazRvao samarTlebrivi davebis 

mSvidobiani mogvarebis saqmeSi.56

2.2. davebis mogvarebis meqanizmebi

sazRvao samarTlis ganviTarebis ku-

TxiT, samxreTis cisferi Tinusis saqmeSi 

tribunalma da arbitraJma UNCLOS-is 

davebis mogvarebis meqanizmTan dakav-

SirebiT (XV nawili) mniSvnelovani sa-

marTlebrivi Sefasebebi gaakeTes. es 

Sefasebebi samarTlebrivad Rirebulia, 

ramdenac sazRvao samarTlis konvencia, 

rogorc damoukidebeli samarTlebrivi 

reJimi, am reJimis farglebSi davebis 

gadawyvetis sakmaod efeqtian siste-

mas gvTavazobs.57 magram, ratom aris es 

sistema efeqtiani? sazRvao samarTlis 

konvenciis XV nawili davebis gadawyvetis 

nebayoflobiT (ganyofileba 1) da saval-

debulo (ganyofileba 2) meqanizmebs iT-

valiswinebs. Tumca, ibadeba kiTxva, maT-

gan romeli ganapirobebs sistemis efeq-

tianobas?

upirveles yovlisa, davis dareguli-

reba unda moxdes nebayoflobiT da a prio-
ri mSvidobiani gziT.58 aRniSnuli meqaniz-

mi imdenad `moqnilia~,59 rom 279-e muxli 

wevr saxelmwifoebs srul Tavisuflebas 

aniWebs, gamoiyenon gaerTianebuli ere-

bis organizaciis wesdebis 33.1-e muxlSi 

mocemuli davis mSvidobiani gadawyve-

tis gzebis vrceli CamonaTvali60 (Tumca 

es CamonaTvalic ar aris amomwuravi), an 

UNCLOS-is 280-e muxlis safuZvelze gam-

oiyenon maT mier arCeuli nebismieri mSvi-

dobiani saSualeba. es, erTis mxriv, dadeb-

iTi midgomaa, radgan amcirebs iuris-

diqciuli gadafarvis61 SesaZleblobas 

da mxareebs saSualebas aZlevs, mimarTon 

maTTvis ufro xelsayrel meqanizms, rac 

davis efeqtiani gadawyvetis erTgvari 

winapirobaa. amasTanave, zemoxsenebuli 

midgoma SeiZleba ganimartos, rogorc 

erTgvari maCvenebeli imisa, rom sazR-

vao samarTlis konvenciis sistemisTvis 

mTavaria davis mSvidobiani gadawyveta, 

Tundac, es am sistemis miRma ganxor-

cieldes.62 Tumca, arsebobs saerTaSor-

iso samarTlis mecnierTa sapirispiro 

mosazreba (mag., tieri, areCaga...), rom da-

vis gadawyvetis nebayoflobiTi meqanizmi 

xSirad araefeqtiania praqtikaSi da pro-
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cesis gaWianurebas ufro uwyobs xels, 

vidre davis mogvarebas.63 

aRniSnuli problematika ganxiluli 

iqna samxreTis cisferi Tinusis saqmis 

farglebSi CCSBT-is me-16 muxlis magal-

iTze. me-16 muxlis statusi arbitraJis 

mier ganisazRvra, rogorc mxareTa mier 

arCeuli davis mogvarebis mSvidobiani 

meqanizmi,64 UNCLOS-is 280-e da 281.1 mux-

lebis miznebisTvis.65 magram, me-16 mux-

liT gaTvaliswinebuli es, erTi SexedviT, 

efeqtiani meqanizmi sinamdvileSi gvTava-

zobs davis gadawyvetis cirkularul,66 

araefeqtian proceduras,67 romelic a pri-
ori mxareTa Tanxmobazea orientirebuli 

da am Tanxmobis gareSe gamoricxavs da-

vis savaldebulo gadawyvetis yovelgvar 

proceduras.68 amasTanave, me-16 muxlSi 

dasaxelebuli arbitraJi ufro avtono-

miuri xasiaTisaa da aSkarad emijneba 

UNCLOS-is XV nawilis me-2 ganyofilebaSi 

gaTvaliswinebul savaldebulo arbitra-

Js.69 Sesabamisad, mxareTa Tanxmobis ara-

rsebobis SemTxvevaSi, dava droSi iweleba 

da mxareebis interesTa vaWrobis procesi 

Tavidan iwyeba. warmodgenili magaliTi 

savaldebulo meqanizmis aucileblobas 

cxadyofs da kidev erTxel adasturebs 

jer kidev 1982 wels, UNCLOS-is teqstis 

miRebisas, sazRvao samarTlis Sesaxeb 

gaerTianebuli erebis organizaciis III 

konferenciaze gamoTqmuli poziciis 

marTebulobas, romlis Tanaxmad `msof-

lio sazogadoebis interesi davebis mS-

vidobiani mogvarebisa ... miRweul iqna 

konvenciaSi davebis mogvarebis savalde-

bulo meqanizmis asaxviT.~70

amrigad, UNCLOS-is XV nawilis 

efeqtianobas mniSvnelovnad ganapi-

robebs davebis mogvarebis savaldebulo 

meqanizmi. amitomac, is UNCLOS-is mier 

Seqmnili samarTlebrivi sistemis um-

Tavresi elementia,71 Tumca, ara – erTad-

erTi. misi amoqmedebis winapirobas, 286-e 

muxlis Sesabamisad, warmoadgens davebis 

mogvarebis nebayoflobiTi meqanizmis 

amowurva (XV nawilis 1-eli ganyofilebis 

Tanaxmad).72 magram, aRniSnuli gulisx-

mobs mxolod ̀ gonivruli mcdelobebis~73 

gamoyenebas. am mxriv, niSandoblivia Sem-

degi Sefasebebi:

tribunalma ganacxada, rom `�  ... wevri 

saxelmwifo ar aris valdebuli, 

ganagrZos konvenciis XV nawilis 

1-eli ganyofilebiT gaTvaliswinebu-

li procedurebis warmoeba, rodesac 

is gadawyvets, rom davis mogvarebis 

SesaZleblobebi amoiwura;~ (§ 60);

arbitraJma ganacxada: � marTalia, 

UNCLOS-is 283-e da CCSBT-is 16.2-e 

muxlebze dayrdnobiT, mxareebs aqvT 

pasuxismgebloba, davis dawyebisTa-

nave da Semdgom nebismier etapze mS-

vidobiani saSualebebiT ganagrZon 

davis gadawyvetis mSvidobiani gzebis 

Zieba, magram aRniSnuli debulebebi 

ar moiTxovs maTgan gauTavebeli mo-

laparakebebis warmoebas (§ 55).

amrigad, davebis mogvarebis TiTo-

euli meqanizmis TiToeul detalTan mi-

marTebiT unda vimoqmedoT efeqtiani 

gadawyvetis interesidan gamomdinare, 

rac gamyarebulia ITLOS-isa da UNCLOS-
is VII danarTis safuZvelze Seqmnili tri-

bunalis mier samxreTis cisferi Tinusis 

saqmeze gakeTebuli samarTlebrivi 

SefasebebiT. aRniSnuli Sefasebebi nam-

dvilad Rirebulia sazRvao samarTlis 

ganviTarebis farTo interesisa da saz-

Rvao samarTlis konvenciisa da cisferi 

Tinusis konvenciis debulebaTa samarT-

lebrivi interpretirebis74 kuTxiT.

2.3 droebiTi zomebis instituti

sazRvao samarTlis farTo intere-

sidan gamomdinare, samxreTis cisferi 

Tinusis saqmis formatSi ar SeiZleba, 

ar aRvniSnoT droebiTi zomebis insti-

tutTan dakavSirebiT gamoTqmuli Sefa-

sebebi. ITLOS-is, ITLOS-is mosamarTleTa 

gansxvavebuli mosazrebebis da arbitra-

Jis poziciaTa erT konteqstSi ganxilvis 

fonze gamoikveTa Semdegi: droebiTi zome-

bis institutis arsi gulisxmobs samarT-

lebrivi sikeTis dacvas, SenarCunebas, 

misi Semdgomi xelyofis prevencias, 

saqmeze arsebiTi gadawyvetilebis miRe-

bamde.75 Sesabamisad, aRniSnuli zomebis 
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n. saginaSvili, samxreTis cisferi Tinusis saqme

amoqmedebisTvis gansakuTrebuli mniS-

vneloba arsebuli situaciis aucile-

blobis, saWiroebis76 – rogorc erT-erTi 

winapirobis arsebobis77 – dasabuTebas 

eniWeba.78 Seqmnili viTarebis `ukidu-

resi aucileblobis~ kriteriumTan mi-

marTebiT, samxreTis cisferi Tinusis 

saqmeSi arc Tu ise saxarbielo viTareba 

gamoikveTa: samxreTis cisferi Tinusis 

konservaciis Taobaze miRebul da moma-

valSi misaReb RonisZiebebTan dakavSire-

buli samecniero gaurkvevlobis fonze, 

tribunalma, gaiTvaliswina ra, rom a) 

mxareebi ar apirebdnen Tevzis am saxeo-

bis komerciuli mopovebis Sewyvetas,79 

rom b) paralelur reJimSi izrdebo-

da sxva saxelmwifoTa mier cisferi 

Tinusis TevzWera,80 rom g) Tevzis saxeo-

bis Thunnus macoyci raodenoba sagrZno-

blad iyo Semcirebuli, maCvenebeli is-

toriulad yvelaze dabal niSnulze iyo 

Camosuli,81 – Seqmnili viTareba Seafasa, 

rogorc ukiduresi aucilebloba,82 rac 

moiTxovda aRniSnuli samarTlebrivi 

sikeTis prevenciis saswrafo da gadamw-

yveti RonisZiebebis miRebas; Tumca, amis 

nacvlad, ITLOS-ma zogadi xasiaTis droe-

biTi zomebi miiRo,83 romelic iaponias 

calmxrivi eqsperimentuli programis 

dauyovnebel Sewyvetas pirdapir ar aval-

debulebda84 (arada, am programiT iapon-

iam TevzWeris SeTanxmebuli limitis miR-

ma 30%-iT gazarda cisferi Tinusis mop-

oveba.85). erTis mxriv, zogadi formuli-

rebis droebiTi zomebis miReba SeiZleba, 

warmoadgendes Sualedur, logikur 

gamosavals mxareTa mier aRniSnuli 

gadawyvetilebisadmi daqvemdebarebis 

uzrunvelsayofad,86 magram, meore mxriv, 

gasaTvaliswinebelia, rom mxareebma tri-

bunals mimarTes ara rogorc `diplo-

matiur saagentos~ SuamavlobisTvis, 

aramed – rogorc sasamarTlo meqanizms,87 

savaldebulo droebiTi zomebis88 mis-

aRebad; amasTanave, ar unda dagvaviwydes, 

rom saqme exeboda ara mxolod calkeu-

li Tevzis saxeobis – rogorc saerTo 

ekonomikuri interesis mqone obieq-

tis – SenarCunebasa da misi gadaSenebis 

prevencias,89 aramed mTliani bunebrivi 

garemos efeqtian funqcionirebas,90 rac 

udavod metyvelebs droebiTi zomebis 

miRebis aucileblobasa da mTlianad, 

saqmis mniSvnelobaze. 

3. praqtikuli garemoebebis 
gaTvaliswineba

samxreTis cisferi Tinusis saqmis 

mniSvneloba ganisazRvreba ara mxolod 

wminda samarTlebrivi, aramed praqti-

kuli TvalsazrisiTac. am saqmis praqti-

kuli mniSnveloba maRalia sazRvao gare-

mosa Tu sazRvao resursebis gonivruli 

gamoyenebis, marTvis, maTi konservaci-

isa da prevenciis sferoebSi. am sfer-

oebSi gansakuTrebuli yuradReba eT-

moba saqmeze gadawyvetilebis miRebisas 

samarTlebriv da faqtobriv garemoe-

bebs Soris tribunalis mier zomiere-

bis principis dacvas, maT erTdroul 

gaTvaliswinebasa da erTian Sefasebas. 

am kuTxiT samxreTis cisferi Tinusis 

saqmeze mniSvnelovani balansi dadginda, 

erTis mxriv, TevzWeris sferoSi moqme-

di saxelmwifoebisa da sxva erTeulebis 

arsebiT politikur91 Tu ekonomikur92 

interesebsa da, meores mxriv, sazRvao 

garemosa da masSi mobinadre cocxali 

resursebis dacvisa da SenarCunebis aseve 

mniSvnelovan Rirebulebebs93 Soris. ker-

Zod, es balansi windaxedulobis prin-

cipis/midgomis94 formiT ganisazRvra. 

samecniero gaurkvevlobis fonze, tri-

bunalma ganacxada, rom zRvis resurse-

biT sargebloba unda ganxorcieldes 

windaxedulobis principis/midgomis kon-

teqstSi.95 marTlac, TevzWeris procesi 

aucilebel daregulirebas saWiroebs, 

sxva SemTxvevaSi `mivalT Tevzis saerTo 

raodenobis Semcirebisken da zogierTi 

saxeobis ganadgurebamdec ki.”96 es saSiS-

roeba miT ufro didia maRali migraciis 

TevzebTan mimarTebiT, romlebic serio-

zul distanciebs gadian sasicocxlo 

ciklis ganmavlobaSi erTi an ramdenime 

saxelmwifos gansakuTrebul ekonomikur 

zonasa da Ria zRvaSi;97 am fonze, samxre-

Tis cisferi Tinusi warmoadgens yvelaze 

farTod eqsploatirebul saxeobas98 da 
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is ukve gadaSenebis zRvarze myof TevzTa 

wiTel siebSia Setanili99. 

yovelive zemoTqmulis gaTvaliswi-

neiT, tribunalma TevzWeris ekonomi-

kuri interesi marTebulad daabalansa 

windaxedulobis principiT/midgomiT. 

amgvari balansis gansazRvra udavod 

mniSvnelovani kriteriumia mTlianad 

bunebrivi garemos efeqtiani funqcioni-

rebisa da efeqtiani gamoyenebis saqmeSi.

4. daskvna

winamdebare naSromis farglebSi 

ganviTarebuli analizis fonze, samxre-

Tis cisferi Tinusis saqmis daskvniTi 

Sefasebisas unda gavacnobieroT, rom 

saqme gvaqvs axlad Seqmnil sasamarTlo 

meqanizmTan.100 amasTanave, yoveli saqmis 

ganxilvisas tribunali pasuxismgebelia 

iseTi samarTlebrivi Sefasebis gakeTe-

baze, romelic Semdgomi saqmis gadaw-

yvetis, erTgvarovani praqtikis damkvi-

drebisa da precedentebis Seqmnis safuZ-

veli gaxdeba. am mxriv, samxreTis cisferi 

Tinusis saqme imsaxurebs marTlzomier 

kritikas arbitraJisa da tribunalis 

gadawyvetilebaTa SeuTavseblobis gamo 

droebiTi zomebis gansazRvrasTan mi-

marTebiT da amgvarad, saSiS precedents 

amkvidrebs arbitraJis mier sazRvao sa-

marTlis saerTaSoriso tribunalis gad-

awyvetilebis iurisdiqciuli gadafar-

viT, anda davebis mogvarebis arasavalde-

bulo meqanizmis Semcveli regionaluri 

xelSekrulebisTvis upiratesobis mini-

WebiT, UNCLOS-is XV Tavis me-2 ganyo-

filebis debulebebis ukugdebis fonze,101 

an, Tundac, droebiTi zomebis gansaz-

Rvris kompetenciis mqone tribunalis 

mier saqmis arsebiTi gadawyvetis mcde-

lobiT102. amasTanave, es iyoUNCLOS-is VII 

danarTis safuZvelze Seqmnili arbitra-

Jis103 mier TevzWeris Taobaze ganxiluli 

pirveli saqme,104 Sesabamisad, am probl-

emuri sakiTxis efeqtiani daregulire-

bis molodini didi iyo, gansakuTrebiT 

saxreTis cisferi Tinusis gadaWarbe-

buli eqsploataciis fonze.105 magram, am 

fonze, samxreTis cisferi Tinusis saqme 

rCeba im `iSviaT SemTxvevad~, rodesac 

arbitraJma Rirebuli samarTlebrivi 

Sefasebebi gaakeTa da saqmis garemoebe-

bis dawvrilebiTi ganxilvis Semdgom, ar-

sebiTi gadawyvetileba mainc ar miiRo.106 

da mainc, paraleluri iurisdiqcie-

bis sakiTxis ganxilvisas Tavad saqmeSi 

gamoTqmuli Sefasebebi imdenad kompleq-

suri da Rirebulia, rogorc sazRvao 

samarTlis, aseve zogadi saerTaSoriso 

samarTlis kuTxiT, miTumetes, saerTa-

Soriso samarTlis fragmentizaciisa107 

Tu globalizaciis108 fonze, rom samxre-

Tis cisferi Tinusis saqmis roli da 

mniSvneloba rogorc samarTlebriv, ise 

praqtikul WrilSi, saboloo jamSi, mainc 

dadebiTad unda Sefasdes. 
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1. INTRODUCTION

The Southern Bluefi n Tuna Case1 plays a 
special role within the International Tribunal for 
the Law of the Sea (hereinafter – ITLOS, also 
Tribunal) case-law, and certainly represents 
an “historic proceeding”2 due to the complexity 
and specifi cs of the case. It is interesting that 
the parties had different opinions even con-
cerning the case title3 and, unfortunately, the 
principal differences between their positions or 
the diversity of interpretation techniques went 
beyond. While considering the case, more than 
one judicial mechanisms (Tribunal, Arbitral 
Tribunal) were used, both of them having differ-
ent positions concerning the adoption of provi-
sional measures;4 the leading specialists of the 
law of the sea5 and, generally, of international 
law,6 who made important legal assessments, 
defi ned a reasonable correlation between le-
gal values and practical interests7. Taking into 
consideration the huge importance of the case 
and the restricted format of the present article, 
the latter shall primarily address the legal as-
sessments made in the Southern Bluefi n Tuna 
Case, more precisely, the following issues are 
noteworthy: 1) researching parallel jurisdictions 
and ways for resolving the collision of norms un-
der the framework of relationship between the 
United Nations Convention of the law of the Sea 
(hereinafter – UNCLOS)8 and the Convention 
for the Conservation of Southern Bluefi n Tuna 
(hereinafter – CCSBT)9, and on this background 
analyzing the case-law of the ITLOS and other 
international tribunals and courts; 2) variety of 
dispute resolution means, the coexistence of 
voluntary and obligatory systems of dispute 
resolution and the effectiveness of international 
justice, within the UNCLOS framework; 3) dif-
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fi culty of adopting provisional measures on the 
background of “strict necessity” of the current 
situation and the genuine interests for the pro-
tection of legal values. Among the mentioned 
issues special attention should be attained to 
the parallel jurisdictions’ thematic, due to its in-
tensity and complexity. Under the conditions of 
the modern globalization and considering the 
increase of the scope of international relations 
and of the number of international mechanisms, 
the problem of parallel jurisdictions or jurisdic-
tional overlap has sharply evolved on the back-
ground of horizontally-organized international 
arena10. These problems have been further 
extended by the strong economic interests of 
the states in fi shing, practical diffi culties of the 
conservation of living resources of the sea and 
their optimal utilization (the latter issues shall 
be discussed in the third chapter of the pres-
ent Article). Hence, the simultaneous applica-
tion of parallel norms and obligations in order 
to protect the uniform values, has been tightly 
connected to the issue of effective functioning 
of the whole maritime system. And all these 
issues have been addressed in the Southern 
Bluefi n Tuna Case. 

2. LEGAL ASSESSMENT

2.1 Parallel Jurisdictions
2.1.1 The Issue of Parallel Jurisdictions in 
the Southern Bluefi n Tuna Case, under the 
ITLOS Framework

In the course of developing internation-
al law the issue of jurisdictional competition 
(the same as jurisdictional overlap, or parallel 
jurisdictions)11 attains special importance in 
the Southern Bluefi n Tuna Case. Such juris-
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dictional competition exists when the identical 
issue between the same parties12 is regulated 
by more than one legal mechanisms.13 Under 
the present case Japan named CCSBT as the 
basis of the legal dispute,14 while Australia and 
New Zealand also named UNCLOS.15 

The issue of jurisdictional competition 
is quite acute and also, very problematic.16 
Relatively, there are a number of ways for its 
regulation. International law offers general 
guiding provisions for the regulation of the 
mentioned issue, based on generally recog-
nized principles17 and norms18 of international 
law.19 However, beyond this general approach, 
if a treaty itself regulates its relationship with 
other agreements, the priority should be given 
to the intention of the treaty parties.20 Article 
311 of UNCLOS is a good example of the 
above-mentioned.21 Therefore, we should pri-
marily rely on this Article while regulating the 
issue of parallel jurisdictions or the interrela-
tion of UNCLOS and CCSBT in the Southern 
Bluefi n Tuna Case. Based on Paragraphs 322 
and 523 of Article 311, the status of CCSBT 
should be interpreted as an agreement being in 
compliance with the objectives of UNCLOS.24 
It means that the case concerns the joint ap-
plication of compatible treaties, oriented on 
the protection of joint legal values, and not the 
treaties overlapping, excluding each other’s 
scope of regulation. Moreover, this approach is 
especially relevant for the application of frame-
work and implementing treaties (the same as 
leges generalis and lex specialis), as was the 
case in the Southern Bluefi n Tuna Case. Under 
this case: UNCLOS represents a framework, 
umbrella treaty,25 and CCSBT represents an 
implementing treaty of UNCLOS.26 Within the 
framework of this approach:

The main indicator of UNCLOS priority is � 
that the Convention “is one of the great 
general regulatory treaties of our time”;27 
the Convention itself creates a separate, 
over-encompassing legal regime for the 
whole ocean space28 and, consequently, 
the Convention itself defi nes its relation to-
wards other treaties (Article 311. Relation 
to other conventions and international 
agreements). The analysis of Article 311 
shows that UNCLOS applies quite a loyal 

approach towards the conclusion of other 
treaties by member states, or simply the 
treaties having different regulation but be-
ing in compliance with the Convention’s 
objectives and purposes; also, this 
Convention does not put much empha-
sis on prevailing or replacing similar trea-
ties29 (except for the Geneva Conventions 
on the Law of the Sea of 195830). On the 
contrary, the Convention establishes the 
regime oriented on cooperation, while pri-
marily considering the jus cogens values 
of global peace and security and environ-
mental protection31.
CCSBT’s main indicator of priority – is � 
that it represents lex specialis in relation 
to UNCLOS.32 Arbitral Tribunal has not re-
jected the application of this principle, but 
at the same time the close relation of the 
framework and implementing treaties has 
been taken into consideration; under this 
relation the framework and implementing 
treaties neither prevail, nor replace, but 
complete each other;33 also, CCSBT was 
adopted while considering the UNCLOS 
provisions and the CCSBT preamble34 
might serve as a proof thereof,35 more pre-
cisely, this Convention directly reiterates 
the aspirations of UNCLOS in the protec-
tion and conservation of high migratory 
fi sh species.36 At the same time, it should 
be noted that CCSBT does not cover all 
the obligations envisaged by UNCLOS (for 
instance, the obligations under Articles 
117 and 119 towards the conservation of 
the living resources of the high seas).37 
Consequently, it is impossible for CCSBT 
to fully replace UNCLOS referring to the 
lex specialis ground38. The simultaneous 
application of these two conventions is a 
more realistic and fair approach.

Hence, based on the above-mentioned the fol-
lowing has been established in the Southern 
Bluefi n Tuna Case: the so-called “parallelism” is 
quite common within the system of international 
law and in state practice, but at the same time 
it has been clarifi ed that this “parallelism” does 
not always amount to replacement, covering, 
instead when competing legal obligations serve 
to protect the same legal values, relying on the 
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primary interest of their “effective protection”39, 
priority should be given to the process of merg-
ing the obligations.40 This issue is even more 
important when we deal with the relationship 
between framework and implementing treaties 
(the same as leges generalis and lex specialis). 
Therefore, taken into consideration this close 
connection, simultaneously two agreements – 
CCSBT and UNCLOS – have been named as 
the grounds for legal dispute in the Southern 
Bluefi n Tuna Case.41 

2.1.2 The Issue of Parallel Jurisdictions 
under the Framework of Other 
International Courts

Under the relationship framework of gen-
eral and special international obligations, the 
recognition of their simultaneous application 
or genuine relationship is not a novelty in the 
Southern Bluefi n Tuna Case. On the contrary, 
this is a widely-accepted approach in the in-
ternational law system, which has been iden-
tifi ed within the scope of various international 
forums, including in the practice of universal, 
regional and specialized courts. The concrete 
cases are discussed below:

Permanent Court of International Justice � 

(hereinafter – PCIJ), case concerning the 
Mavrommatis Palestine Concessions42 
(1924):
“It is certain that Protocol XII [of the Treaty 

of Lausanne, 1923] is an international instru-
ment, quite distinct from and independent of the 
Mandate for Palestine [of 1922]. It deals spe-
cifi cally and in explicit terms with concessions 
such as those of M. Mavrommatis, whereas 
Article 11 of the Mandate deals with them only 
implicitly. Furthermore it is more recent in date 
that the Mandate. All the conditions therefore 
are fulfi lled which might make the clauses of 
the Protocol overrule those of the Mandate.” 
However, the Court has also taken into consid-
eration that “the Protocol is the complement of 
the provisions of the Mandate” … and conse-
quently, this does not justify the conclusion that 
only it is applicable in the given situation, since 
the Protocol “is compatible with the Mandate. 
On the contrary, in cases of doubt, the Protocol, 
being a special and more recent agreement, 

should prevail.”43

Hence, in case of confl ict of norms, PCIJ 
has confi rmed that lex specialis and lex pos-
terior prevail, but the main value of the given 
approach of PCIJ is the consideration and rec-
ognition of simultaneous application of norms 
rather than overruling each other. 

International Court of Justice (hereinafter � 
– IC J), case concerning the GabCikovo-
Nagymaros Project (1997):

“ … [I]t is of cardinal importance that the Court 
has found that the 1977 Treaty [concerning the 
construction and operation of the GabCikovo-
Nagymaros Systems of Locks] is still in force 
and consequently governs the relationship 
between the Parties. That relationship is also 
determined by the rules of other relevant con-
ventions to which the two States [meaning the 
Parties to the Case: Hungary and Slovakia) are 
party, by the rules of general international law 
and, in this particular case, by the rules of State 
responsibility; but it is governed, above all, by 
the applicable rules of the 1977 Treaty as a lex 
specialis”.44

It is true that there is a negative position con-
cerning the above-mentioned judgment, ac-
cording to which ICJ sets a dangerous prec-
edent while determining that in any case a spe-
cial norm should be given priority, whether it 
overrules or clarifi es a general norm;45 but in 
our opinion, the Court’s mentioned approach is 
quite simple and balanced, since it reassures 
the scope of application of lex specialis and at 
the same, while using the term “above all” it 
excludes the cases of general law being fully 
overruled. 

Court of First Instance of the European � 
Communities, case concerning JT’s Corpo-
ration Ltd (2000):
“ … [T]he Commission cannot justify its 

refusal to grant access to the documents re-
ferred to in the applicant’s request on the ba-
sis of Regulation No 1468/81 or Regulation 
No 515/97, which lay down the principle that 
information obtained in customs investigations 
is confi dential. The Code of Conduct, the text 
of which is annexed to [the 1977 Commission] 
Decision 94/90, sets out an essential right, 
namely that of access to documents. … 
Regulation No 1468/81, as far as it is to be ap-
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plied as a lex specialis, cannot be interpreted in 
a sense contrary to Decision 94/90, whose fun-
damental objective is to give citizens the oppor-
tunity to monitor more effectively the lawfulness 
of the exercise of public powers… ”.46 Hence, 
within the framework of EU, as a regional fo-
rum, and on the background of prevailing lex 
specialis, special emphasis have been given 
to the simultaneous application of general and 
special norms, while a priori considering the in-
terest of effective protection of legal goods. 

World Trade Organization Appellate Body, � 
case concerning Regime for the Impo-
rtation, Sale and Distribution of Bananas 
(1997):
“Although Article X:3(a) of the GATT 

[General Agreement on Tariffs and Trade] 1994 
and Article 1.3 of the Licensing Agreement 
both apply [in the given situation], the Panel, 
in our view, should have applied the Licensing 
Agreement fi rst, since this agreement deals 
specifi cally, and in detail, with the administra-
tion of import licensing procedures.”47

As we can see, within the framework of 
WTO, which is a self-contained regime,48 it has 
been recognized that lex specialis prevails. 
However, it should be noted that the WTO sys-
tem, through cumulative rights and obligations 
and the rules of their harmonized appliance, 
pays more attention to the simultaneous appli-
cation of norms and joint regulation of similar 
issues by them,49 what was confi rmed by the 
above-mentioned decision.

Hence, based on all the above-mentioned 
analyses, it might be defi ned that, on one hand, 
the primary application of special norms, obli-
gations has a reasonable explanation since lex 
specialis better shows the intent, will of the par-
ties and consequently, more effectively regu-
lates a set of issues;50 but on the other hand, 
the application of lex specialis does not mean 
a priori the exclusion of general norms51 – in 
such cases a general treaty remains in “shad-
ows” and thus controls, regulates the appli-
cation and interpretation of a special treaty.52 
Consequently, simultaneous application of spe-
cial and general norms more realistically pres-
ents the essence and purpose of lex specialis.53 
However, specifi c context and circumstances of 
each case should be taken into consideration.54 

And still, the practice shows that in regard to 
inter se agreements the simultaneous applica-
tion approach is applied, as a rule,55 what was 
confi rmed in the Southern Bluefi n Tuna Case. 
It might be said that this approach more vividly 
demonstrates the importance of this Case, dis-
cussed in the present article, within the whole 
international law system. In this regard the fol-
lowing evaluation is worth mentioning: by ex-
posing the doctrine of parallelism between um-
brella and special treaties, the Arbitral Tribunal 
has made an unquestioned contribution to the 
evaluation of the peaceful settlement of dis-
putes in the international law of the sea.56 

2.2 Dispute Settlement Mechanisms

In terms of developing the law of the sea, 
ITLOS and Arbitral Tribunal made important 
legal assessments concerning the settlement 
of disputes mechanism of UNCLOS (Part XV). 
These assessments are legally valuable since 
UNCLOS, as a separate legal regime, offers 
quite an effective system of dispute settlement 
under the framework of this regime.57 But why 
is this system effective? Part XV of UNCLOS 
envisages voluntary (Section 1) and compul-
sory (Section 2) dispute settlement mecha-
nisms. Though it should be determined – which 
mechanism ensures the effectiveness of the 
system? 

First of all, a dispute should be settled 
though voluntary and a priori peaceful means.58 
This mechanism is so “fl exible”59 that Article 
279 grants full freedom to the states to apply a 
long list60 of means for the peaceful settlement 
of disputes enshrined in Article 33.1 of the 
Charter of the United Nations (though, this list 
is not exhaustive), or use any peaceful means 
of their own choice on the bases of Article 280 
of UNCLOS. This is a positive approach, on one 
hand, since it reduces the possibility of jurisdic-
tional overlap61 and gives the opportunity to the 
parties to resort to the most suitable mecha-
nism, this being a precondition for the effec-
tive settlement of a dispute. Furthermore, the 
mentioned approach might be interpreted as 
an indicator that the UNCLOS system focuses 
on peaceful settlement of disputes, even if this 
happens beyond the system itself.62 Though 
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there is an opposing position of international 
law scientist (e.g., Thierry, Arechaga…), ac-
cording to whom voluntary dispute settlement 
mechanism often turns out to be non-effective 
in practice and causes a process prolongation, 
rather than a dispute settlement.63 

The mentioned problematic issues have 
been discussed on the basis of Article 16 of 
CCSBT within the framework of the Southern 
Bluefi n Tuna Case. The status of Article 16 
has been determined by Arbitral Tribunal as a 
means for peaceful settlement of the dispute 
selected by the parties,64 for the purposes of 
Articles 280 and 281.1 of UNCLOS.65 However, 
this so-called effective mechanism, envisaged 
by Article 16, offers a circular,66 non-effective 
procedure67, which is oriented a priori on the 
consent of the parties and excludes any pro-
cedure for compulsory settlement of a dis-
pute.68 Moreover, the arbitration, mentioned 
in Article 16, is more of autonomous character 
and is clearly different from compulsory arbi-
tration envisaged by Section 2 of Part XV of 
UNCLOS.69 As a result, in case the parties do 
not consent, a dispute is maintained and the 
process of interests’ bargain starts from the 
beginning. The mentioned example shows the 
importance of having compulsory mechanism 
and once again reaffi rms the position stated at 
the United Nations III Conference in 1982 while 
adopting the text of UNCLOS, that: “The world 
community’s interest in the peaceful settlement 
of disputes … have been advanced by the 
mandatory system of dispute settlement in the 
Convention.”70 

Hence, compulsory dispute settlement 
mechanism largely defi ned the effectiveness of 
Part XV of UNCLOS. Due to this, it is an impor-
tant element of the legal regime established by 
UNCLOS,71 though – not the only. A precondi-
tion for its application, according to Article 286, 
is the exhaustion of peaceful means for the dis-
pute settlement (in accordance with Section 1 
of Part XV).72 However, this implies only the ap-
plication of “reasonable efforts”73. In this regard 
the following assessments are noteworthy:

Tribunal has stated, that “ … a State Party � 
is not obliged to pursue procedures under 
Part XV, section 1, of the Convention when 
it concludes that the possibilities of settle-
ment have been exhausted;” (§ 60);

Arbitral Tribunal stated: It is true that, based � 
on Article 283 of UNCLOS and Article 16.2 
of CCSBT, the parties have the obligation 
to recourse to peaceful means of dispute 
settlement from the very beginning and 
later at any stage of a dispute, but these 
provisions do not require them to negotiate 
indefi nitely (§ 55).
Hence, the interests of effective resolu-

tion should be applied towards each detail of 
each dispute settlement mechanism, what was 
confi rmed by legal assessments made in the 
Southern Bluefi n Tuna Case by ITLOS and 
the Tribunal established on the basis of Annex 
VII of UNCLOS. These assessments are truly 
valuable for the broad interest of the develop-
ment of the law of the sea and in terms of legal 
interpretation74 of the provisions of UNCLOS 
and CCSBT. 

2.3 Provisional Measures

For the broad purposes of the law of the 
sea, the assessments concerning provision-
al measures made in the Southern Bluefi n 
Tuna Case are worth mentioning. Within the 
context of evaluating the positions of Arbitral 
Tribunal, ITLOS and Separate Opinions of 
ITLOS Judges, the following has emerged: the 
purpose of provisional measures is the protec-
tion, preservation of legal goods, prevention 
of its further hindrance, pending a decision on 
the merits (substance) of a case.75 Therefore, 
for the application of these measures, special 
attention should be paid to verifi cation of the 
necessity, urgency76 of the existing situation – 
being one of the preconditions77.78 Here is the 
position formulated towards the requirement 
of “procedural urgency” of the existing situa-
tion in the Southern Bluefi n Tuna Case: on the 
background of scientifi c uncertainty concerning 
the measures taken and to be taken about the 
conservation of Southern Bluefi n Tuna, ITLOS 
considered that: a) the parties were going to 
continue commercial fi shing of this species,79 
b) simultaneously the catches by other states 
were increasing,80 c) the stock of Thunnus 
macoyci was severely depleted and was at its 
historically lowest levels,81 and thus, evaluated 
the existing situation as a matter of urgency,82 
requiring rapid and substantial measures to be 
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taken for the preservation of this legal good; 
though instead, ITLOS adopted general provi-
sional measures83 which did not directly oblige 
Japan to immediately end unilateral experi-
mental fi shing program84 (However, due to this 
program Japan’s catch of Southern Bluefi n 
Tuna increased by an added 30 per cent be-
yond the limits agreed thereupon.85). On one 
hand, adopting general provisional measures 
might represent a compromise, logical way-out 
for ensuring compliance of the parties to the 
mentioned decision,86 however, on the other 
hand, it should be taken into consideration that 
the parties addressed Tribunal not as a “diplo-
matic agency” for mediation, but as a judicial 
mechanism87 to adopt compulsory provisional 
measures88; at the same time we shall not for-
get that the case concerned not only the con-
servation of one fi sh species – being the object 
of joint economic interests – and the prevention 
of its extinction,89 but the effective functioning 
of the whole natural environment,90 what clearly 
indicates the necessity of adopting provisional 
measures and overall, the importance of the 
case. 

3. CONSIDERING PRACTICAL 
CIRCUMSTANCES

The importance of the Southern Bluefi n 
Tuna Case is determined not only due to purely 
legal, but also due to practical considerations. 
The practical importance of this case is note-
worthy in the fi elds of reasonable utilization, 
management of maritime space or maritime re-
sources, their conservation and prevention. In 
these fi elds special attention is devoted to the 
protection of the rationality principle between 
legal and practical circumstances by the tribu-
nal while taking a decision on the case, con-
sidering them simultaneous and making their 
unilateral assessment. In this regard an impor-
tant balance was established in the Southern 
Bluefi n Tuna Case between vital political91 or 
economic92 interests of the states and of other 
entities involved in fi shing, on one hand, and 
also the important values93 of the protection 
and conservation of the maritime space and 
its living resources, on the other hand. More 
precisely, this balance was defi ned in terms of 

the precautionary principle/approach94. On the 
background of scientifi c uncertainty the Tribunal 
has stated that the utilization of maritime re-
sources should be conducted within the frame-
work of the precautionary principle/approach.95 
Indeed the fi shing process requires a neces-
sary regulation, otherwise “it will lead to the re-
duction of the overall amount of fi sh and even 
to the disappearance of certain types.”96 This 
danger is higher in regard to highly migratory 
species, which undertake signifi cant distances 
during life cycles in exclusive economic zones 
of one or more states and high seas;97 on this 
background Southern Bluefi n Tuna is the most 
overexploited species98 and it is already in the 
red lists of threatened fi sh species99. 

Based on all the above-mentioned, the 
Tribunal reasonably balanced the economic 
interests of fi shing with the precautionary prin-
ciple/approach. Determining such balance is 
defi nitely an important criterion for effective 
functioning of the whole maritime environment 
and its effective utilization. 

4. CONCLUSION

Within the framework of the analysis pre-
sented in the present article and making the 
conclusive evaluation of the Southern Bluefi n 
Tuna Case we should take into consideration 
that this case was dealt by a newly-established 
judicial mechanism.100 Moreover, while consid-
ering each case the Tribunal is responsible for 
making legal assessments that will put founda-
tions for deciding upon the next case, establish-
ing unilateral practice and setting precedents. 
In this regard, the Southern Bluefi n Tuna Case 
deserves to be fairly criticized due to the differ-
ences between the decisions of the Arbitration 
and Tribunal in terms of determining provi-
sional measures and thus, setting a danger-
ous precedent by the Arbitration through juris-
dictionally overlapping with the decision of the 
International Tribunal for the Law of the Sea, or 
through attaining priority to the regional treaty 
containing non-compulsory dispute settlement 
mechanism on the background of rejecting the 
provisions of UNCLOS Chapter XV Section 
2,101 or even in terms of attempts for deciding 
the case on merits by the Tribunal having the 



 259

n. saginaSvili, samxreTis cisferi Tinusis saqme

competence of determining provisional mea-
sures102. Furthermore, it was the fi rst case de-
cided by the Arbitration103 established on the 
basis of UNCLOS Annex VII with regard to 
fi shing matters,104 therefore, the expectations 
for effective regulation of this problematic is-
sue was high, especially on the background 
of excessive exploitation of Southern Bluefi n 
Tuna.105 However, considering all the above-
mentioned, the Southern Bluefi n Tuna Case 
remains as a “rare case” when the Arbitration 
had made valuable legal assessments and 

after detailed consideration of the case, still 
did not make a fi nal decision.106 And still, the 
assessments regarding parallel jurisdictions 
made in the case are so complex and valuable 
in terms of law of the sea as well as general 
international law, especially on the background 
of fragmentation107 or globalization108 of interna-
tional law, that overall the role and importance 
of the Southern Bluefi n Tuna Case in terms of 
legal and also practical considerations should 
be evaluated positively.
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