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SABA PIPIA

ERGA OMNES CHARACTER OF THE OBLIGATION TO PROTECT
INTERNATIONAL ENVIRONMENT UNDER INTERNATIONAL LAW

INTRODUCTION

This Article seeks to research character
of obligation to protect international environ-
ment. The research question stands as fol-
lows: does protection of international environ-
ment constitute obligation erga omnes, breach
of which invokes relevant responsibility under
international law. Protection of international en-
vironment is a very wide notion and consists
of different obligatory aspects. This paper only
touches upon very important fields of the notion
and discusses each of them in the light of erga
omnes obligation.

The Article provides overall analysis of
the obligation erga omnes as enshrined in
the International Law Commission’s Articles
on State Responsibility and in the case law
of international courts. The Paper describes
stages of invocation, violation and imposition
of responsibility for the obligation erga omnes,
as well as notes which obligations have been
recognized as erga omnes by international
courts in various contentious cases or advisory
opinions. The Article considers in details the
notion of the obligation to protect international
environment based on all major international
treaty or customary rules applied in this field.
In addition the Article shall also consider the
concept of sustainable development and its re-
lation to the obligation to protect international
environment. The subsequent chapter relates
to certain aspects of environmental protection
and examines degree of their protection and
fulfillment as an obligation; this sapecific study
aims to identify erga omnes character of each
of the above listed sub-obligations.
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Moreover, reference is made to all actual
cases, which refer to problematic issues in
terms of international environmental law. The
Article is highly relevant due to ambiguity, which
currently exists in international law regarding
the undefined nature of the environmental ob-
ligations. As far as clear character of the ob-
ligation to protect international environment is
not yet identified and thus it is undefined what
kind of responsibility emerges upon its breach,
states attempt to justify their actions in all pos-
sible ways in order to limit or/and exclude their
responsibility for damaging international envi-
ronment or violation of environmental obliga-
tions by any means.

The Article uses comparative approach.
Argumentation is structured using comparative
analytical method; with this, the obligation to
protect international environment is compared
with other erga omnes obligations, recognized
as such up to present day, aiming to identify
exact nature of the obligation to protect inter-
national environment.

The first, general, part of the paper is most-
ly descriptive, while the second part is more
analytical. The first part of the article covers
study of erga omnes obligation and the notion
of international environmental obligation, since
the international environmental law is a rela-
tively new branch of international law, therefore
provision of brief information regarding its sub-
stance would be useful for readers. The second
part deals with certain aspects of international
environmental law and their possible erga om-
nes character; the reasoning is thereto mostly
based on analysis, as only specific assessment
can serve as indicators for recognition of cer-
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tain aspects of international environmental law
as an obligations erga omnes.

1. DEFINITION OF OBLIGATION ERGA OMNES

1.1. International Law Commission’s
Articles on State Responsibility

Article 48 of the Articles on Responsibility
of States for Internationally Wrongful Acts?,
related to the invocation of responsibility by
a state other than an injured state, envisages
that:

“1. Any State other than an injured State is
entitled to invoke the responsibility of another
State [...] if:

(a) The obligation breached is owed to a group
of States including that State, and is es-
tablished for the protection of a collective
interest of the group; or

(b) The obligation breached is owed to the in-
ternational community as a whole”.?
Based on this paragraph, states other than

the injured state may invoke responsibility if two

conditions are met: (1) first, the obligation the
breach of which has given rise to responsibility
must have been owed to a group to which the

state invoking responsibility belongs; and (2)

secondly, the obligation must have been estab-

lished for the protection of a collective interest.

The provision does not distinguish between dif-

ferent sources of international law; obligations

protecting a collective interest of the group may
derive from multilateral treaties or customary
international law. Such obligations have some-
times been referred to as “obligations erga
omnes partes”. Obligations falling within the
scope of cited paragraph have to be “collec-
tive obligations”, i.e. they must apply between

a group of states and have been established in

some collective interest. They might concern,

for example, the environment or security of a

region (e.g. a regional nuclear-free-zone treaty

or a regional system for the protection of hu-
man rights).

While taking up the essence of this state-
ment, the Articles avoid the term “obligations
ergaomnes”. Nor is it the function of the Articles
to provide a list of those obligations which under
existing international law are owed to the inter-

national community as a whole. This would go
well beyond the task of codifying the secondary
rules of state responsibility, and in any event,
such a list would be only of limited value, as
the scope of the concept will necessarily evolve
over time. The unique nature of this Article is
that each state is entitled, as a member of the
international community as a whole, to invoke
the responsibility of another State for breaches
of such obligations.*

According to the International Law Commi-
ssion’s study on Fragmentation of International
Law the erga omnes nature of an obligation
indicates no clear superiority of that obligation
over other obligations. Erga omnes obligations
establish a right for all states — that is to say, in
their capacity as members of the “international
community” — to invoke the breach. In the field
of such obligations, the law does not create re-
ciprocal obligations between States in the bilat-
eral manner, but rather deals with obligations
in the general law, implementation of which is
the concern of “the international community as
a whole”.®

The Institut de Droit International defines
obligation erga omnes as an obligation under
general international law that a state owes in
any given case to the international community,
in view of its common values and its concern
for compliance, so that a breach of that obliga-
tion enables all States to take action.®

1.2. Case Law

International courts and tribunals have im-
measurable role in recognition of certain obliga-
tions as erga omnes obligations, since exactly
international courts are entitled to a final say
in determining erga omnes obligations under
international law. International justice has de-
veloped widely in this regard.

In the S.S. “Wimbledon”, the Permanent
Court of International Justice discussed de-
gree of certain obligation and without directly
declaring it as erga omnes it noted indirectly
that some obligations might have greater force
in comparison to others. In the reasoning it held
that:

“[t]he intention of the authors of the Treaty
of Versailles to facilitate access to the Baltic by
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establishing an international regime, and con-
sequently to keep the canal open at all times to
foreign vessels of every kind appears with still
greater force from a comparison of the other
provisions”.”

As it is clear from the above reasoning,
primacy of certain obligation derives from the
nature of such obligation; namely, all [vessels]
could potentially benefit from the advantages
brought by this obligation; therefore beneficiary
of this obligation was international community
as a whole, which had legal interest in due ob-
servance of the provisions of this treaty and the
Court affirmed that view.

In Barcelona Traction case, International
Court of Justice drew essential distinction (1)
between the obligations of a state towards the
international community as a whole, and (2)
those arising vis-a-vis another state [...]. By
their very nature the former are the concern
of all states. In view of the importance of the
rights involved, all states can be held to have a
legal interest in their protection; As per Court’s
reasoning, they are obligations erga omnes.®
Afterwards, Court lists some international legal
rules, which achieved threshold of erga omnes
obligations, inter alia, outlawing of acts of ag-
gression, and of genocide, as also from the
principles and rules concerning the basic rights
of the human person, including protection from
slavery and racial discrimination.®

In East Timor, the Court enlarged above
mentioned record and included self-determi-
nation in the list of erga omnes obligations. As
held by the Court:

“[The] right of peoples to self-determina-
tion, as it evolved from the Charter and from
the United Nations practice, has an erga om-
nes character, and is irreproachable. The prin-
ciple of self-determination of peoples has been
recognized by the United Nations Charter and
in the jurisprudence of the Court. It is one of
the essential principles of contemporary inter-
national law”."°

Notably the Court recognized collective
right [to self-determination] as an obligation
erga omnes, which suggests that other collec-
tive rights (such as for example right to healthy
environment) might also constitute obligations
erga omnes under international law, because
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in East Timor judgment, the Court’s reasoning
contains hint that people’s right to self-deter-
mination has erga omnes character exactly by
virtue of its collective nature, as far as, violation
of this right makes the entire international com-
munity injured.

Shortly after the East Timor decision, the
Court traced rather wide approach in determin-
ing certain obligations as erga omnes. In its ad-
visory opinion in the Wall case, the Court based
on preceding case law held that [a] great many
rules of humanitarian law applicable in armed
conflict are so fundamental to the respect of the
human person and “elementary considerations
of humanity” [. . .], that they are “to be observed
by all States whether or not they have ratified
the conventions that contain them, because
they constitute intransgressible principles of in-
ternational customary law”. In the Court’s view,
these rules incorporate obligations which are
essentially of an erga omnes character."

The view of the International Court of
Justice (ICJ) was shared by the International
Criminal Tribunal for the former Yugoslavia
(ICTY) in Furundzija judgment; having stated
that the prohibition of torture was jus cogens
norm, the ICTY also defined it establishing an
erga omnes obligation, as follows:

“[...] Obligations erga omnes, that is, ob-
ligations owed towards all the other members
of the international community, each of which
then has a correlative right. In addition, the
violation of such an obligation simultaneously
constitutes a breach of the correlative right of
all members of the international community
and gives rise to a claim for compliance accru-
ing to each and every member, which then has
the right to insist on fulfillment of the obliga-
tion or in any case to call for the breach to be
discontinued”.*?

As it can be seen from the international
case law, courts and tribunals always try to
grant erga omnes status to the obligation to pro-
tect some important international legal norm,
as following the very definition provided by ICJ
itself erga omnes obligations are concern of
the whole international community, whereas all
states have legal interest in fulfilment of such
obligations.
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2. NOTION OF THE OBLIGATION TO PROTECT
INTERNATIONAL ENVIRONMENT

International environmental problems have
moved to the center of the international legal
and political agenda over past four decades.
Ozone depletion, species loss, deforestation,
climate change and other environmental issues
have captured the attention of policy makers
and the public. In response, states have nego-
tiated hundreds of international environmental
agreements and have developed a sophisticat-
ed legal regime.

In 1948, 18 states, 7 international orga-
nizations and 107 national organizations est-
ablished the International Union for the Con-
servation of the Nature (IUCN), to encourage
the ecologically sustainable use of natural
resources. Over the years, IUCN, now also
called the World Conservation Union,”™ has
been extremely active in treaty preparation — it
co-drafted the World Heritage Convention and
contributed to the adoption of the Convention
on International Trade in Endangered Species
(CITES) — and treaty implementation — it pre-
pares official reports on wildlife trade for the
CITES Secretariat. IUCN illustrates the critical
role that non-state actors have assumed in in-
ternational efforts to protect the environment.

The modern era for international environ-
mental law began in 1972, when 113 states
gathered in Stockholm for the United Nations
Conference on the Human Environment. At
Stockholm states negotiated a Declaration
on the Human Environment (the Stockholm
Declaration) and adopted a proposal that
eventually led the creation of a new UN body,
the United Nations Environment Program
(UNEP)."™ The conference also reaffirmed the
fundamental principle that one state should
not cause environmental damage to another.
Principle 21 of the Stockholm Declaration pro-
vides that:

States have, in accordance with the
Charter of the United Nations and the principle
of international law, the sovereign right to ex-
ploit their own resources pursuant to their own
environmental policies, and the responsibility
to ensure that activities within their jurisdiction
or control do not cause damage to the environ-

ment of other States or of areas beyond the
limits of national jurisdiction.'

More broadly, the Stockholm Conference
signaled recognition that international envi-
ronmental problems constitute a distinct area
of concern and that international environmen-
tal law is a distinct branch of international law.
Thereafter, international environmental law
making greatly accelerated as states entered
into several hundred environmental treaties be-
tween the Stockholm Conference and the 1992
United Nations Conference on Environment
and Development (the Earth Summit), which
itself produced a number of important interna-
tional instruments.

Thus contemporary international environ-
mental law consists of a dense regime of trea-
ties, custom and soft law covering a variety of
different topics. These legal norms address a
diverse range of environmental media and is-
sues, including the atmosphere, oceans and
seas, freshwater resources, wildlife and bio-
diversity, habitat protection, hazardous activi-
ties and wastes, industrial waste, and the Polar
Regions. In many of these areas, policy makers
attempt to balance the protection of a human
health and environmental resources with other
policy goals, such as economic development.
One concept that attempts to bridge these po-
tentially conflicting goals is that of “sustainable
development”, understood as a development
that meets the needs of present generations
without compromising the ability of future gen-
erations to meet their own needs. While many
treaties acknowledge the goal of sustainable
development, this concept remains politically
controversial, as many developing states insist
that sustained economic growth must precede
efforts to protect the environment.

A few principles of customary law con-
cerning environmental relations among states
emerged following the Stockholm Conference.
Some of them were formulated first within the
OECD, and then adopted by the United Nations
Environment Program as part of the “Principles
of conduct in the field of the environment for
the guidance of States in the conservation and
harmonious utilization of natural resources
shared by two or more states”. Approved by
UNEP’s Governing Council on May 19, 1978,
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the Principles on Shared Resources reiterate
the Stockholm Principle 21 in recognizing the
sovereign right of states to exploit their own re-
sources coupled with an obligation to ensure
that the activities undertaken within the limits
of their jurisdiction or under their control do not
damage the environment in other states. The
UNEP Principles also express the obligation
of states to notify the latter of plans which can
be expected to affect significantly their environ-
ment, to enter into consultations with them, and
to inform and cooperate in case of unforeseen
situations which could cause harmful effects to
the environment. The measures also guarantee
equality of access for nonresidents to adminis-
trative and legal procedures in the state origi-
nating the harmful conduct, and nondiscrimina-
tion in the application of national legislation to
polluters, whatever the place of the harmful ef-
fects. Nowadays UNEP principles are deemed
as rules of customary international law.'®

After Stockholm the UN convened a world
conference on environment and developmentin
Brazil in 1992."” UNCED met in Rio de Janeiro
from 3 to 14 June 1992. One hundred seventy-
two states (all but six members of the United
Nations) were represented by close to 10,000
participants, including 116 heads of state and
government; UNCED lasted for 10 days and
resulted in five texts emerged from the meet-
ing. Two conventions, drafted and adopted
before the Conference, were opened for sig-
nature at Rio."® Two texts adopted at UNCED
have a general scope: the Declaration on
Environment and Development and an Action
Program called Agenda 21. The Declaration, a
short statement of twenty-seven principles, has
a composite character that can be explained by
its drafting history. It reaffirms the Stockholm
Declaration of 1972 on which it seeks to build,
but its approach and philosophy are very differ-
ent. The central concept is sustainable devel-
opment, which integrates development and en-
vironmental protection. Principle 4 is important
in this regard: it affirms that in order to achieve
sustainable development, environmental pro-
tection shall constitute an integral part of the
development process and cannot be consid-
ered in isolation from it.' The second general
document adopted by the Rio Conference is
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Agenda 21, a Program of Action consisting
of forty chapters with 115 specific topics con-
tained in 800 pages. There are four main parts:
(1) socio-economic dimensions (e.g. habitats,
health, demography, consumption and produc-
tion patterns); (2) conservation and resource
management (e.g. atmosphere, forest, water,
waste, chemical products); (3) strengthening
the role of non-governmental organizations
and other social groups such as trade unions,
women, youth; (4) measures of implementation
(e.g. financing, institutions).?

Although at first some contested the im-
portance of the Rio Conference legal texts, the
two Conventions and the Declaration represent
milestones in international environmental law.
Several principles of the Declaration, such as
public participation, the prior assessment of en-
vironmental impacts, precaution, notification of
emergencies, and prior information and consul-
tation on projects potentially affecting the envi-
ronment of other states, have been included in
numerous binding and non-binding internation-
al instruments since Rio and constitute emerg-
ing customary law rules.?!

Contemporary international environmental
law is also marked by innovative developments
in the scope, nature and processes of law mak-
ing. For example, contemporary treaties tend
to focus on the conservation of entire ecosys-
tems rather than the preservation of enumer-
ated species, and on the preservation of global
commons areas that are outside the jurisdiction
of any particular state, such as the atmosphere,
rather than trans-boundary resources. They
also increasingly include provisions restraining
activities within national borders. Modern trea-
ties also focus on preventive or precautionary
approaches to protect the global environment
rather than on liability for trans-boundary harm.
Finally, contemporary efforts frequently impli-
cate other areas of international regulations,
such as international trade, intellectual property
and human rights. The interplay of these issues
with other international legal issues raises dif-
ficult questions about the hierarchical relation-
ships among various bodies of international
law, and about whether and how environmental
issues can be addressed in an integrated man-
ner with other international legal issues.
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3. CERTAIN ASPECTS OF THE OBLIGATION
TO PROTECT INTERNATIONAL ENVIRONMENT

3.1. Prevention of Trans-boundary Harm
to Environment

Existence of the obligation to prevent
tans-boundary environmental harm is often
approved by important international arbitral
award, which was rendered in Trail Smelter
arbitration. Dispute between the United States
and Canada arose out of damage caused in
the state of Washington by sulfur dioxide emis-
sions from a Canadian-owned smelter plant
located in Trail, British Columbia, seven miles
from the border. After unsuccessful negotia-
tions, in 1935 the parties agreed to submit the
matter to an arbitral tribunal and instructed the
tribunal to apply the law and practice followed
in dealing with cognate questions in the United
States of America as well as international Law
and practice. The tribunal declared that:

Under the principles of international law
[...] no state has the right to use or permit the
use of its territory in such a manner as to cause
injury by fumes in or to the territory of another
or properties or persons therein, when the case
is of serious consequence and the injury is es-
tablished by clear and convincing evidence.?

The arbitral tribunal ordered Canada to
pay compensation for past pollution damage
and created a complex regime to govern the
operation of the smelter to minimize damage in
Washington in the future. While Trail Smelter is
frequently cited in support of a customary duty
to prevent trans-boundary pollution, a great
amount of trans-boundary pollution occurs ev-
ery day.?

Even before Trail Smelter award was
rendered, numerous cases already had been
decided, which did not refer explicitly to the
named obligation, but the language and spirit
of judgments contemplated indirectly recog-
nition of such obligation. For instance, by the
end of 19" century, arbitral panel in Bering Sea
arbitration held that both the US and Great
Britain were obliged to enact common regime
for reservation of unique herd of fur seals in the
Bering Sea by virtue of conclusion of interna-
tional agreement modus vivendi.?* In Missouri
v. Holland US Circuit Court declared that adop-

tion of Migratory Birds Act by US Congress
was not unconstitutional since it implemented
international treaty. Besides, due to specific-
ity of the issue, migratory birds, which fly over
the world, should not be protected differently
be subject of different hunting treatments in dif-
ferent states. These birds fly over Canada and
other neighboring countries of the US; there-
fore America has an obligation to protect them
before the entire world community.?®

Besides established practice, in 2001
International Law Commission concluded Draft
Articles on Prevention of Trans-boundary Harm
from Hazardous Activities. This document ap-
plies to activities not prohibited by international
law, which involve a risk of causing significant
trans-boundary harm through their physical
consequences.?® These Draft Articles restate
principles provided under Stockholm and Rio
Declarations, in particular Draft affirms that
The State of origin shall take all appropriate
measures to prevent significant trans-bound-
ary harm or at any event to minimize the risk
thereof and any decision in respect of the au-
thorization of an activity shall, in particular, be
based on an assessment of the possible trans-
boundary harm caused by that activity, includ-
ing any environmental impact assessment. The
Draft also envisages provisions referring to the
principles of cautionary measures, risk minimi-
zation, good faith cooperation between states
and equitable balance of interests.?”

States’ obligation to prevent trans-bound-
ary harm is derived from international custom-
ary norms. These norms stem from case law as
well as from different non-binding documents
and soft law. Prevention of trans-boundary
harm constitutes a cornerstone of international
environmental law, at the same time it is em-
bodied in the concept of sustainable develop-
ment, which makes it the subject of concern for
whole international community; and protection
of this obligation establishes collective inter-
est. Since trans-boundary harm might cause
physical damage to a number of states, obvi-
ously all have legitimate interest in preventing
such harm and all states are entitled to invoke
responsibility of a state, which breached this
obligation, even if an invoking state was not
harmed. The notion of the obligation clearly in-
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dicates that prevention of trans-boundary harm
is owed by all states before international com-
munity, thus pursuant to the test provided in
Barcelona Traction case, this particular aspect
of international environmental law might consti-
tute obligation erga omnes under international
law.

3.2. Protection of Atmosphere and
Ozone Layer

The protection of the atmosphere was a
relative latecomer to international environment
regulation but it is now well established. With
limited exceptions, until 1979 no treaty sought,
as its primary purpose, to place limits on the
right of states to allow atmospheric emissions
causing environmental damage. Since 1979,
numerous treaties and other international acts
have addressed the protection of the atmo-
sphere; however none of these treaties had
universal character and obligation to protect
atmosphere is still uncertain.?

Atmospheric nuclear testing was one
of the first environmental issues to be ad-
dressed by the UN General Assembly in the
1950s. This resulted in the adoption of the
1963 Treaty Banning Nuclear Weapon Tests
in the Atmosphere, in Outer Space and Under
Water (1963 Test Ban Treaty)?°, which banned
nuclear weapons explosions in those places.
By 1973, the Treaty had more than 110 par-
ties, including all the major states which pos-
sessed nuclear weapons with the exception
of France. Between 1966 and 1972, France
conducted atmospheric nuclear tests in the
South Pacific region, and was preparing to
conduct a further series of tests commencing
in May 1973. Australia and New Zealand com-
menced proceedings against France before
the International Court of Justice to stop those
and other nuclear tests in the Pacific. Australia
asked the ICJ to declare that the carrying out of
further atmospheric nuclear weapon tests was
not consistent with applicable rules of interna-
tional law and to order France not to carry out
any further such tests.*®* New Zealand’s claim
was slightly different: it argued that French
nuclear tests violated rules and principles of in-
ternational law for similar reasons, but framed
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the application in terms of the violation of ‘the
rights of all members of the international com-
munity’ to be free from nuclear tests.?' The ICJ
did not have an opportunity to address the mer-
its of the case. Following the unilateral declara-
tion by France that it would cease to carry out
atmospheric tests, the ICJ held in December
1974 that the declaration made it unnecessary
for the case to proceed, since the claims of
Australia and New Zealand no longer had any
object, and the ICJ therefore was not called
upon to give a decision.*? However, in its order
the Court still reiterated that a judgment of the
Court on this subject might still be of value be-
cause, if the judgment upheld the Applicant’s
contentions, it would reinforce the position of
the Applicant by affirming the obligation of the
Respondent.3?

The ozone layer comprises a sheet of
ozone that is found in the earth. Ninety per cent
of atmospheric ozone is found in the strato-
sphere. The ozone layer is thought to provide
a shield against harmful exposure to ultraviolet
radiation from the sun and control the tempera-
ture structure of the stratosphere. Ozone also
acts as a greenhouse gas at lower altitude, is
a respiratory irritant, and can adversely affect
plant growth. Since the 1960s, there have been
losses in the ozone layer over the Antarctic dur-
ing the southern hemisphere spring, and more
recently a hole has appeared in the ozone layer
above the Arctic. Since then, significant thin-
ning has also been discovered in the northern
hemisphere and ozone depletion has become
progressively greater over the course of the
1990s. Serious levels of UVB radiation have
been observed over Antarctica, Australia and
mountainous regions of Europe, and dam-
age to phytoplankton has been discovered in
Antarctica.® The depletion of the ozone layer is
caused by the anthropogenic emission of cer-
tain inert gases. When these gases reach the
ozone layer, they are exposed to ultraviolet rays
and break down, releasing free chlorine and
bromine, which break up the ozone molecules
and deplete the ozone layer. The protection
of the ozone layer from these destructive ele-
ments is the subject of a complex legal regime
comprising the 1985 Vienna Convention for the
Protection of the Ozone Layer drafted under the
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auspices of UNEP. It established a framework
for the adoption of measures “to protect human
health and the environment against adverse
effects resulting or likely to result from human
activities which modify or are likely to modify
the ozone layer”.?® Two years after adoption of
Vienna Convention, states were forced to con-
vene on special conference to enact additional
protocol to the Convention, as British experts
confirmed exactly by that time that Ozone layer
had been depleted in one spot. This confer-
ence adopted a so called Montreal Protocol,
which set forth specific legal obligations, includ-
ing limitations and reductions on the calculated
levels of consumption and production of certain
controlled ozone-depleting substances.®
Despite its slow start, the rules of inter-
national law governing the protection of the
atmosphere and outer space are now among
the most detailed and complex in international
environmental law. Numerous regional and
global developments have taken place which
establish significant limitations on the right of
states to allow emissions of gases which cause
urban and trans-boundary air pollution, deple-
tion of the ozone layer, and increased atmo-
spheric concentrations of greenhouse gases.
Undertaking these measures reflects existence
of specific obligations in this sphere.*” The very
fact that atmosphere and Ozone layer sur-
round the whole earth, dictates that all states
and generally entire international community
should have legal interest in protection of at-
mosphere and the layer. In Nuclear Test case,
New Zealand’s contention was based exactly
on such “collective right of international com-
munity”, which was adhered indirectly by the
Court. Consequently, it might be inferred that
protection of atmosphere and the outer space
(including Ozone layer) and prevention of its
pollution constitute obligation erga omnes.

3.3. Preservation of Natural Resources
in the Deep Seabed

The deep seabed and natural resources
therein are recognized as common heritage of
humankind,* which implies that possibly every
state, even non-coastal states, may have legal
interest in actions undertaken within this area.

The issue how the activities of states should be
regulated in this area and what type of obliga-
tions are to be applied therein, has been trans-
mitted to the Seabed Disputes Chamber of the
International Tribunal for the Law of the Sea for
advisory opinion.

Requesting advisory opinion from the
Chamber evolved great expectations among
international community. Some authors even
appraised this fact as heating up of Hamburg
Tribunal.®® Three concrete questions under
general title “Responsibilities and Obligations
of States Sponsoring Persons and Entities with
Respect to Activities in the Area” were forward-
ed to the Seabed Disputes Chamber by the
International Seabed Authority.*°

Seabed Disputes Chamber, as it was antici-
pated, discussed the matter in a broad manner,
and consequently delivered a very important
opinion. The Chamber widely conferred princi-
ples regulating states’ and persons’ activities in
the deep seabed and reached historic findings
from the international environmental standpoint.
The Chamber unanimously found that states
are obliged to comply with the principles of due
diligence, precautionary measures and best
environmental practices while undertaking ac-
tions in area.*! The Chamber pursued ICJ case
law as well as International Law Commission’s
Articles on State Responsibility and held that
protection of international environment and
preservation of natural resources in the deep
seabed constituted obligation erga omnes
parte, which is subject of concern of whole in-
ternational community, as far as this area of
land is owned by the humankind as such. This
finding was considered as a very progressive
approach from the side of Chamber.#2

As demonstrated above, it is easier to de-
termine erga omnes character of the obligation
to preserve natural resources in the deep sea-
bed, since decision of international tribunal em-
powering this obligation with such status, is at
hand; Such approach is backed by the special
regime applied in the deep seabed, which en-
dorses this area status of property of the whole
international community, hence breach of in-
ternational legal obligation in this area makes
injured party each state — member of the in-
ternational community as a whole and not only
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coastal states.

CONCLUSION

As a result of the analysis and consider-
ation provided in the above Article, conclusion
might be drawn that characteristic points of
obligation erga omnes are as follows: (i) obli-
gation is owed by a state towards the interna-
tional community as a whole, thus it differs from
other international legal obligations, arising vis-
a-vis another state and applies inter parte; (ii)
such obligation establishes collective interest,
therefore the whole international community
is a beneficiary of the rights derived from such
obligation; (iii) each state member of the inter-
national community is entitled to claim respon-
sibility of a violator state even if the former is
not directly injured party.

The issue, whether protection of interna-
tional environment is an obligation erga om-
nes, is rather complex and brings together
many aspects of this branch. According to
some scholars and commentators, protection
of international environment is a concern of the
whole international community, thus, many of
the codified norms and customary standards
in the environmental field may be viewed as
obligations erga omnes.*® This position is sup-
ported by the wordings of various international
environmental conventions or cases, for in-
stance, World Heritage Convention maintains,
inter alia, natural heritage as a world heritage,
protection of which is vested to the whole in-
ternational community.** Despite such general
provisions, protection of international environ-
ment as such, might not constitute obligation
erga omnes, because it fuses unity of differ-
ent obligations, which are not to be considered
as altogether; otherwise the entire complex
of obligations (factions of which might not be
codified and even not emerged as customary
norms) will be applied to states. Current sta-
tus of obligation to protect international envi-
ronment may be upgraded as erga omnes in
future, nevertheless this will occur probably
when each of its integral component achieves
the status of obligation erga omnes or/and jus
cogens norm, yet talks in this regard is still not
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timely. Notably, throughout the development
of international law, recognition of certain ob-
ligations as erga omnes was always tasked
to international courts or tribunals, therefore
presumably Court will have final say in deter-
mining erga omnes character of the obligation
to protect international environment. Though
ICJ in numerous occasions had opportunity to
declare international environment protection
as obligation erga omnes, (such as: Nuclear
Weapons case, GabCikovo-Nagymaros Pro-
ject case etc.) it avoided to do so, maybe be-
cause of the emerging status of international
environment protection of being erga omnes
obligation. Request made by the UN General
Assembly (or other UN specialized agency by
authorization of the GA) to the ICJ for advisory
opinion in this matter, may be the best possible
solution to make it clear whether protection of
international environment or its certain aspects
constitute obligation erga omnes or not under
international law.

Whilst determination of erga omnes char-
acter of the obligation to protect international
environment is a peculiar and complex matter,
there is a room for consideration of erga omnes
nature of its certain aspects. This Article illus-
trated three particular branches of international
environmental law in light of erga omnes char-
acter of obligation to pursue these directions:
(1) prevention of trans-boundary environmental
harm is one of the basic principles of interna-
tional environmental law, reflected in custom-
ary and treaty norms. Analysis of components
of this obligation makes us believe that preven-
tion of trans-boundary environmental harm is
an obligation erga omnes, as this obligation
exists before the international community as a
whole and not among two or several states; (2)
international actors attach utmost importance to
the protection of atmosphere and Ozone layer
during recent few decades. Subsequently obli-
gation to protect has acquired special weight.
As far as preservation of atmosphere and outer
space is a subject of collective interest of in-
ternational community as a whole, it is easily
assumable that this obligation has erga omnes
character; (3) obligation to preserve natural re-
sources in the deep seabed is explicitly declared
as erga omnes by the International Tribunal for
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the Law of the Sea. This standing is backed by
the principle of common heritage of humankind
applied therein through UNCLOS itself.
Finally, protection of international environ-
ment as such, does not constitute obligation
erga omnes, whereas its’ certain aspects (e.g.
prevention of trans-boundary environmental

harm, protection of atmosphere and Ozone
layer, preservation of natural resources in the
deep seabed...) might be deemed as obliga-
tions erga omnes. Notably, this list is not ex-
haustive and may be enlarged step by step
together with development of international en-
vironmental legal norms.
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GIGA GIGASHVILI

LEGAL REGULATION OF ECOLOGICAL MIGRATION

INTRODUCTION

Analysis of climate change-induced dis-
placement can be traced back to earlier delib-
erations on environmental displacement, which
were particularly prominent during the 1990s."
International law only recognizes a very small
category of forced migrants as a group towards
whom other countries have an obligation to
protect: refugees, stateless persons, and those
eligible for complementary protection, as dis-
cussed below. This means that unless a person
falls within one of those groups, or lawfully mi-
grates for reasons such as employment, family
and education, they run the risk of interdiction,
detention and expulsion if they attempt to cross
an international border and have no legal en-
tittement to stay in that other country.? In other
words if a person does not fall under refugee
definition remains without protection, as cross-
border displacement resulting from natural di-
sasters and the effects of climate change has
thus far been identified as a normative gap in
the international protection regime.

United Nations (hereafter UN) identified
climate change as the “defining human devel-
opment issue of our generation and possibly
the “biggest humanitarian and economic chal-
lenge that the developing world will have to
face in the coming decades”.® The international
community had never been faced with a prob-
lem of this scale before, threatening not only
present but future generations as well. That is
why Johannesburg Declaration on Sustainable
Development in 2002 identified that global cli-
mate change has the potential to undermine all
three pillars of sustainable development-envi-
ronmental protection, economic development,
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and social development.* Such an approach of
international community highlights the devotion
to improve and solve problems relating with en-
vironmental migration. On the other hand, pres-
ent UN conventions, such as United Nations
Framework Convention on Climate Change
(hereafter UNFCCC)? and the Kyoto Protocol,®
are dedicated to mitigate climate change.

While physical exposure can significantly
influence vulnerability of both human popula-
tions and natural systems, a lack of adaptive
capacity is often the most important factor
that creates a hotspot of human vulnerability.
However, the scientific community has increas-
ingly recognized that mitigation alone is insuffi-
cient because the greenhouse gases that have
already been emitted into the atmosphere will
cause adverse consequences and one of the
main challenges is to solve problems already
caused by greenhouse gas emission.”

In recent years, policymakers and the
media have paid increasing attention to the
subject of environmental human migration.
However, in 1990 potential impacts of climate
change on human migration were identified
by the Intergovernmental Panel on Climate
Change (hereafter IPCC).8 It noted that millions
of people would likely be uprooted by shoreline
erosion, coastal flooding and agricultural dis-
ruption and that climate change might neces-
sitate consideration of migration and resettle-
ment outside of national boundaries.®

In 2005, the UN Sub-Commission on the
Promotion and Protection of Human Rights ad-
opted a resolution on “[t]he legal implications of
the disappearance of States and other territories
for environmental reasons, including the impli-
cations for the human rights of their residents,



with particular reference to the rights of indig-
enous peoples”. It called on the Commission of
Human Rights to appoint a Special Rapporteur
to prepare comprehensive study on the legal
implications of the disappearance of states and
other territories for environmental reasons, in-
cluding the implications for the human rights
of their residents.® This resolution indicates a
huge interest in this subject by the international
organizations.

Due to missing legal documents and offi-
cial figures as well as because people rarely
migrate solely for environmental reasons, it is
hard to find accurate numbers of those dis-
placed due to environmental factors or specifi-
cally due to climate change. According to some
estimates, there are about 25- 30 million peo-
ple who fall into the category of environmental
refugees worldwide. Furthermore, the United
Nations Development Program (hereafter
UNDP) predicts that up to 332 million people in
coastal and low-lying areas could be displaced
as a result of climate change.""Tokyo and New
York are examples of large populous cities that
may be affected by the rising sea levels.?

The IPCC also predicted that by 2050,
there would be about 150 million environmen-
tal refugees.'A different figure offers “Friends
of the Earth”, estimating that the total number
of climate refugees will reach 200 million world-
wide by.™

It is enough to recall some environmental
disasters affected not only human life and their
living conditions, but also the whole country as
well toillustrate such great horror results of envi-
ronmental migration. In last decade Bangladesh
was one of the most affected by environmental
disasters, namely flooding and storms caused
migration of thousands of people."”Noteworthy
is also Hurricane Mitch, which in 1998 led to
the displacement of hundreds of thousands of
Hondurans from their homes. In the same year
in China, floods along the Yangtze River dis-
placed an estimated 14 million people; it is not
known how many of that group returned to their
homes and how many migrated away from the
flood-affected region.'®

Environmental migration is not new in the
Pacific. Pacific Islanders have moved great
distances in the past, environmental threats

G. GIGASHVILI, LEGAL REGULATION OF ECOLOGICAL MIGRATION

being among the triggers."”” The region was
predicted to be among those where the ad-
verse effects of environmental changes can be
felt the most. It was predicted that by mid of
century there may be “between 665,000 and
1,750,000 climate migrants in the Pacific re-
gion." For instance, Kiribati, Marshall Islands,
and the northern coast of Papua New Guinea
are under the same threat. Apart from this if
seawater will contaminate Tuvalu and Kiribati’s
fresh water lens reserves then the islands
would become uninhabitable. In this case, the
Kiribati and Tuvaluans would have no choice
but to relocate.' The most affected continents
in the world are Africa, Asia, Latin America and
Pacific Rim islands.?°

According to research papers by inter-
national institutions environmental disasters
cause both internal and cross border (external)
migration, but in most cases, movement is in-
ternal and we only rarely meet cross-border mi-
gration.?" As in most cases, migration is inter-
nal, it becomes more difficult to regulate prob-
lem at international level, as internal movement
is state’s domestic matter. In this regard a well
established principle of international law, en-
shrined by UN Charter, states that every state
must refrain to intervene in matters which are
essentially within the domestic jurisdiction of
any state.

It is truly surprising that in spite of figures
we have demonstrated above, there is still no
legally binding instrument at the international
level regulating human migration induced by
environment disasters. The only one is UN
Guiding Principles on Internal Displacement
(hereafter guiding principles), which does not
have a binding character.

In present paper we will explore whether
any international legal instrument regulates
environmental-induced migration. Apart from
this, one of the major problems related to en-
vironmental migration, namely funding, will
be discussed. Furthermore, we will explore if
guiding principles are part of customary inter-
national law. In the end the article will suggest
some future steps to improve migrant protec-
tion standards and to introduce new protection
obligations.
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1. ENVIRONMENTAL MIGRATION IN
INTERNATIONAL LAW

As mentioned above there is no legally
binding legal definition of environmental mi-
grants in international law; therefore it is very
difficult to define exhaustively and comprehen-
sively environmental displacement. That is why
we have to search for it in non-binding docu-
ments. UN are one of those recognizing that
environmental factors may trigger displace-
ment; they proposed the term “environmentally
displaced persons” (hereafter EDPs) to de-
scribe those persons who are displaced from or
who feel obligated to leave their usual place of
residence, because their lives, livelihoods and
welfare have been placed at serious risk as a
result of adverse environmental, ecological or
climatic processes and events.?? As far as this
definition has rather humanitarian character
than legal, this article will demonstrate various
definitions made by legal scholars and offi-
cials of international organizations. The United
Nations High Commissioner for Refugees
(hereafter UNHCR) categorically distinguishes
between refugees and EDPs:

“Within international law, refugees are defined
as individuals who flee their country because
of fear of ethnic, religious or political persecu-
tion, or to escape conflict, and cannot rely on the
protection of their own government. The loss of
national protection is a key element of the refu-
gee definition, and of direct consequence for the
work of the United Nations High Commissioner
for Refugees. ... Using the term “environmental
refugee” to refer to all people forced to leave their
homes because of environmental change loses
the distinctive need of refugees for protection. It
blurs the respective responsibilities of national
governments towards their citizens and of the
international community towards those who are
without protection. It also impedes a meaning-
ful consideration of solutions and action on be-
half of the different groups. Therefore, UNHCR
believes the term “environmental refugee” is a
misnomer”.?3

It's obvious from the statement that High
Commissioner was very careful using term
‘refuge” in relation to environment migra-
tion. In this regard, it should be noted that the
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Commissioner was right, as there is a great
difference between a refugee and an environ-
mentally displaced person.

In most cases scientists use the term en-
vironmental refugee to highlight the potentially
shocking impacts of unchecked development,
pollution and so on, resulting from environmen-
tal disasters and that internally displaced per-
sons (IDPs) deserve the same protection as ref-
ugee due to the 1951 Convention on the Status
of Refugees. The term environmental refugee
covers persons fleeing as a result of one slow—
onset disasters, such as reduced water avail-
ability, desertification, recurrent flooding and
increased salinity in coastal zones, also sud-
den disaster, such as: cyclones, flooding, tsu-
nami, hurricane and fire of strips of forest.?*

Lester Brown of the World Watch Institute
coined the term environmental refugee in
the 1970s. In 1984, the term was used in an
Earthscan’s publication. In 1985, Essam el-
Hinnawi of the United Nations Environment
Programme (UNEP) defined “environmental
refugees” as:?

“Those people who have been forced to
leave their traditional habitat, temporarily or per-
manently, because of a marked environmental
disruption (natural and/or triggered by people)
that jeopardized their existence and/or seriously
affected the quality of their life”.28

El-Hinnawi acknowledged three categories
of environmental refugees, namely, those who
are displaced temporarily, but return when the
factors that prompted them to flee cease to ex-
ist; those who move permanently and are set-
tled in a different place; and those who migrate
from their homes of origin temporarily or per-
manently because the environment on which
their livelihoods depend are degraded and are
consequently unable to eke out a living.?”

Although according to Jodi Jacobson of
the World Watch Institute, the term environ-
mental refugee was used in 1984 in allusion to
the Haitian people.?® In her view, the extent of
land degradation in the Haiti was so bad that
people had no choice but to take the danger-
ous journey to south Florida thereby becoming
the first environmental refugees in the world.
She identified the causes of this environmen-



tally induced displacement as land degradation,
unsustainable farming methods, and high rate
of population growth and over cultivation which
led to land exhaustion and industrial waste.?® In
this respect, she also identifies three catego-
ries of environmental displacement:

“Those displaced temporarily due to local
disruption such as an avalanche or earthquake;
those who migrate because environmental deg-
radation has undermined their livelihood or pos-
es unacceptable risks to health; and those who
resettle because land degradation has resulted
in desertification or because of other permanent
and untenable changes in their habitat”.*

In line with the above mentioned defini-
tions, the most appropriate definition we can
use is a definition of former UNDP official,
David Barker who in 1989 defined environmen-
tal refugee as “individuals whose movement is
caused by a combination of environmental and
political and/or who are unable or unwilling to
avail themselves of the protection of their own
countries in dealing with the impacts of envi-
ronmental disruptions”.!

1.1. Environmental Migrant or Refugee?

As discussed above, the term environmen-
tal migrant expanded mostly in scientific works
and articles is used to highlight that environ-
mental migrants may be considered as refugee
under definition of the 1951 Convention on the
Status of Refugees.

Contrary to the definition of environmental-
ly displaced persons, a definition of a refugee
exists in international law, which is legally bind-
ing. 1951 UN Convention Relating to the Status
of Refugees in article 1 defines refugee as:

“Any person who.., owing to a well-founded
fear of being persecuted for reasons of race,
religion, nationality, membership of a particular
social group or political opinion, is outside the
country of his nationality and is unable or, ow-
ing to such fear, unwilling to avail himself of the
protection of that country; or who, not having a
nationality and being outside the country of his
former habitual residence as a result of such
events, is unable or, owing to such fear, is un-
willing to return to it".3?
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In case of using the term refugee when
referring to environmentally induced migration
it is noticeable that the persons whose dis-
placement is environmentally induced do not
flee from well-founded fear of persecution. As
a result, the use of the term refugee to refer
to the person whose displacement is driven by
environmental degradation would point to na-
ture as the persecuting agent instead of man’s
unsustainable use of resources.®® Neither the
environment nor climate change can by any
stretch of the imagination fall under the five rea-
sons — race, religion, nationality, membership
of a particular social group or political opinion
stipulated in the 1951 UN Convention. Unlike
refugees who cross an international border to
seek asylum because of well-founded fear of
persecution, most environmentally induced mi-
grants are likely to remain within their countries
of origin.

The only time environmentally induced dis-
placed may be regarded as refugees is when
the state uses environment as an instrument of
political coercion. This is because at the heart
of the notion of persecution lies state failure
to provide protection. This happens when the
state is either the perpetrator of persecution
or is unwilling or unable to protect its citizens
against harm perpetrated by non-state actors.
None of this is true in environmentally induced
displacement to save the exception in which a
state may use the encirclement as an instru-
ment of persecution. As Renaud stated “unless
itis assumed that nature or the environment can
be the persecutor, the term refugee does not
appear suitable for describing those displaced
by environmental factors”.3*Furthermore, as
Renaud explained environmental conditions do
not constitute a basis for international protec-
tion. “We argue, to the contrary, that environ-
mental conditions should be considered as one
element forcing people to flee their places of
origin and as such should be afforded similar
rights and protection as refugees fleeing be-
cause of other causes”.® In spite of such strict
attitude toward the term of environmental refu-
gee, William Wood identifies a specific sub-cat-
egory of refugees who can be regarded as “true
environmental refugees”. This sub-category in
his view includes people who are victimized by
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an unequivocal ecocide policies or activities of
oppressive regimes. Although refugees whose
repatriation opportunities are stifled by the lit-
tering of their homelands with landmines or
destruction of infrastructure by combatants or
government forces.3¢

Stephen Castle of the Refugee Studies
Center criticized the term, and noted that the
term environmental refugees is simplistic, one-
sided, and misleading:

“A reasonable conclusion from this research
literature is therefore that the notion of the ‘envi-
ronmental refugee’ is misleading and does little
to help us understand the complex processes
at work in specific situations of impoverishment,
conflict and displacement. This does not mean,
however, that environmental factors are unim-
portant in such situations. Rather they are part of
complex patterns of multiple causality, in which
natural and environmental factors are closely
linked to economic, social and political ones.
This is where we need much more research and
better understanding, if we are to address the
root causes of forced migration”.%”

As cited above using term environmental
migrant would be better and more suitable with
environmentally-induced displaced persons,
than term environmental refugee. Graeme
Hugo follows this path and suggests that the
term environmental migrant is more appropri-
ate than environmental refugee, and although
he agrees with Richmond’s suggestion that
“the reality of external and internal migration
induced mainly, or partly, by environmental
factors cannot be denied”,3® he argues that en-
vironmental change is a factor that leads to in-
voluntary migration and should be recognized
academically and politically as such.?®

1.1.1. Definition of Refugee in Regional
Instruments: African Union and
Cartagena Declaration

It must be pointed out that regional instru-
ments have sought to expand the definition of
refugees, among them African Union, which in
its’ convention relating to refugees expanded
the definition of refugees to include those flee-
ing “events seriously disturbing public order”. It
is likely that those who flee sudden-onset nat-
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ural disasters such as a tsunami or an earth-
quake would fall within this definition and may
be considered to be a refugee. In other words
in Africa there is a regional practice to allow
those affected by natural disasters such as
famine and drought to cross international bor-
ders. The practice may in part be attributable to
the African Union’s expanding the UN Refugee
Convention’s definition of “refugee”, to include
those forced to leave their country owing to
“events seriously disturbing public order”.

In this respect Edwards argues that such
an interpretation is theoretically possible, but
notes that even though people fleeing such di-
sasters are often given refuge on the territory
of neighboring states, in such a case receiving
states rarely declare that they are acting pur-
suant to their Convention obligation.*® Thus,
Edwards suggests that, at most, the general
practice of hosting people displaced by envi-
ronmental events “may be seen as contribut-
ing to the development of a right of temporary
protection on humanitarian grounds under
customary international law, rather than under
treaty obligation”.*!

1.1.2. European Union

European Union is different kind of an in-
ternational organization and its’ special legal
personality distinguishes from other types of in-
ternational or regional organizations. One of the
main features of the EU’s personality is to regu-
late not only matters related to solely the Union,
but mostly related to Member States. The EU
Temporary Protection Directive was designed
as one of the mechanisms addressing environ-
mental displacement.*? This Directive mainly
responds to mass influx due to armed conflict,
endemic violence or generalized human rights
violations.*> The drafting history reveals that
Finland sought to include in the definition rec-
ognition of displacement by natural disasters,
but this was not supported by other Member
States. Main reason why states did not support
Finish proposition is that countries did not want
to take additional responsibilities relating hu-
man migration. Belgium and Spain noted “such
situations were not mentioned in any interna-
tional legal document on refugees”.*



1.2. Definition of a Refugee by Court

Superior courts around the world have ex-
plained that the Refugee Convention does not
cover “individuals in search of better living con-
ditions, and those of victims of natural disasters,
even when the home state is unable to provide
assistance”.*The High Court of Australia has
stated that the requirement of “persecution”
limits the Convention’s humanitarian scope and
does not afford universal protection to asylum
seekers. No matter how devastating may be
epidemic, natural disaster or famine; a person
fleeing them is not a refugee within the terms of
the Convention.“¢ People fleeing natural disas-
ters and bad economic conditions fall outside
the Convention.*

Almost identical approach was declared
by The House of Lords and observed that the
Convention does not provide protection in all
cases.

“The applicant may have a well-founded
fear of threats to his life due to famine or civil war
or of isolated acts of violence or ill-treatment for
a Convention reason which may be perpetrated
against him. But the risk, however severe, and
the fear, however well founded, does not entitle
him to the status of a refugee. The Convention
has a more limited objective, the limits of which
are identified by the list of Convention reasons
and by the principle of surrogacy”.®

In spite of above discussed cases there
have been a small number of cases in Aust-
ralia and New Zealand where people from
Tuvalu and Kiribati have sought to argue they
should receive refugee protection from climate
change impacts, and applicants from Tonga
and Bangladesh have sought protection on
the same basis.*® Unfortunately they have all
failed. In these cases, the Court explained “this
was not a case where the appellants could be
said to be differentially at risk of harm amount-
ing to persecution due to any one of these five
grounds. All Tuvalu citizens face the same en-
vironmental problems and economic difficul-
ties living in Tuvalu. Rather, the appellants are
unfortunate victims, like all other Tuvaluan citi-
zens, of the forces of nature leading to the ero-
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sion of coastland and the family property being
partially submerged at high tide”.%°

After reviewing the drafting process of the
refugee convention, it is clear that drafters in-
tended definition to be strict and one-minded.
States were unwilling to leave gaps and holes
for interpretation of definition in legally binding
document; otherwise they did not want term to
be interpretable.®'

In this line, it was widely believed that defi-
nition of term refugee is somehow outdated
and needs modification to reflect developed
human rights concept,®* so idea that environ-
mentally-induced displacement would be cov-
ered by refugee definition became more and
more popular. This scenario surely will result
in offering more protection and guarantees to
environmentally displaced persons. Thus, the
proponents of environmental refugees seek to
restrict its application to three direct impacts of
climate change: sea-level rise, extreme weath-
er events, and drought and water scarcity.

After exploring sources and documents re-
garding legal definition of environmental refu-
gee in this chapter, it's evident that term “envi-
ronmental refugee” does not have legal foun-
dation and its future perspectives are vague.
Using term migrant or “environmental migrant”
would be more pragmatic and useful both for
legal actors and for migrants as well.

2. LEGAL FRAMEWORK

Apart from definition of environmentally in-
duced migrations, it is very important to explore
existing legal frameworks somehow regulating
human displacement.

As noted above in 1992, the UN Commi-
ssion on Human Rights decided to appoint a
Representative of the Secretary-General to
study the global crisis of internal displacement;
Secretary-General Boutros Boutros-Ghali as-
ked Dr. Francis Deng to take this position. The
Representative recognized that, unlike the pro-
tection afforded to the refugees by the 1951
Convention on Refugees, there was no analo-
gous international treaty protecting the inter-
nally displaced. The Representative has been
asked to work with a team of legal experts to
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study whether international law provided ad-
equate protection for internally displaced per-
sons, and if so, to what extent. Legal experts
concluded that, although international law pro-
vides some protection to internally displaced
persons, at the same time it contains certain
gray areas and even gaps.5?

One of the legal frameworks relating with
displaced persons is the 1990 UN Convention
on the Protection of the Rights of all Migrant
Workers and Members of their Families, which
has been ratified by no than more 45 coun-
tries.> The International Labour Organization’
(ILO) conventions on migrant workers do not
go so far, clearly as they do not extend to ir-
regular migrants.®®> On the other hand prac-
tice in migration reflects that for the adverse
people the crucial is to legally enter the state
other than homeland and legally reside there,
because when a person is legally in any state
it’s clear that he is protected under international
human rights law.

Another legal instrument of internation-
al law is the 1954 Convention relating to the
Status of Stateless Persons that may apply
to some environmentally displaced persons
in event the whole territory of some small is-
land would disappear or at least become
uninhabitable.®®Active discussion among legal
scholars has been recently spilled on the pos-
sibility and consequences of the territory of a
state disappearing, notably regarding the exis-
tence of the state and the status of its nation-
als. Until the territory of a state disappears, or
at least becomes uninhabitable, any argument
based on the law on statelessness is bound
to fail, as the protection afforded by the 1954
Convention applies only to individuals who, at
a given time, are not considered as nationals
by any (existing) state under the operation of
its law.

When people migrate across international
borders, irrespective of the reason, internation-
al law must govern the legal situation created
by that movement.%” Under the principles of in-
ternational law, the reason why people leave
their homes is crucial to accord them certain
rights. Thus, when a natural disaster occurs,
international law considers that the state is still
primarily responsible for its people.®®

60

JOURNAL OF INTERNATIONAL LAW, N2, 2013

For legal purposes, those who cross in-
ternational boundaries are referred to as “refu-
gees” while those who flee their homes but re-
main within the boundaries of their own country
are referred to as “internally displaced people”
(IDPs). Traditionally international law did not
govern activities within states and because
IDPs remain within their national boundaries,
technically, international law cannot govern
them; this is based on the principle of non-
intervention in internal affairs.®® This situation
has, however, changed in recent years with
the advent of the protection of human rights.
Additionally, with the internationalization of is-
sues such as environmental protection, sus-
tainable development, and good governance,
international law has begun to govern activities
within national borders.

The gap refers to the fact that under exist-
ing law, persons who need to move to another
country due to climate change impacts in their
home country have no right to remain perma-
nently in another country. This gap exists for two
reasons: first, the domestic immigration policies
of most countries generally do not allow non-cit-
izens to remain permanently because of envi-
ronmental conditions in their home countries,°
however some countries provide a framework
under which non-citizens may remain tempo-
rarily because of environmental conditions in
their home country.®' Second, climate migrants
are unlikely to qualify for protection under in-
ternational law for two main reasons: First,
climate migrants are unlikely to be considered
refugees under the UN convention on refugee.
Second, they are unlikely to be able to invoke
the non-refoulement principle under existing in-
ternational human rights law.%2

As it explained above, it is unlikely that cli-
mate migrants will be able to rely on the right of
non-refoulement, but this right may be invoked
as principle, which exists under human rights
treaties and possibly as a matter of customary
international law.5® According to Jane McAdam
and Ben Saul, non-refoulement under treaty
and customary international law now encom-
passes non-return to persecution, arbitrary
deprivation of life, torture or cruel, inhuman, or
degrading treatment or punishment.5



3. FUNDING GAP IN ENVIRONMENTAL
MIGRATION AT INTERNATIONAL LEVEL

The other major gap in existing law and
policy underpinning the proposals for a binding
multilateral protection instrument for environ-
mental migrants is the funding gap.® This gap
refers to the lack of a dedicated international
source of funds to help offset the costs of envi-
ronmental migration. Apparently there is no ex-
isting estimate of the potential costs associated
with climate migration, to fund main directions,
which is the most problematic in light of climate
migration context, anyway this is no justification
for being reluctant toward funding environmen-
tal migration properly, the whole international
society must be dedicated to solve this major
problem all over the world.

As discussed in the beginning, the most
widespread is internal migration as compared
with cross border migration. This indicates that
wealthy nations have primary humanitarian re-
sponsibility to assist states that are adverse by
natural disasters on one hand and on the other
hand by human migrations.

While international society is missing spe-
cial fund for environmental migration, it seems
useful to explore existing complementary funds
addressing environmental migration. One of
the main sources among existing funds for
migration is the International Organization for
Migration’s Development Fund. IOM receives
support from such strong organizations as
Asian Development Bank. After allocating sum
from donor organizations I0OM distributes it
among the most adverse states. According to
a recent report from the Asian Development
Bank, “the IOM Development Fund has fund-
ed and is funding pilot migration and climate
change and environmental projects in Egypt,
Mauritius, and Kenya”.®

Second potentially relevant source of funds
for climate migration may be consider “Disaster
relief resources”.®” This source is supplement-
ed by donor organizations too, such as “UN
Central Emergency Response Fund”®and
the Asian Development Bank’'s Asia Pacific
Disaster Response Fund.® The third major po-
tential source may be development assistance
relevant source of funds for addressing climate
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migration. This source supports not only en-
vironmental migration, but also assists poor
states in developing process. Another source of
funding is climate change funds for dealing with
environmental migration induced by climate
change.”™ There are a number of existing mul-
tilateral sources dedicated to support climate
change adaptation efforts in developing coun-
tries that potentially could be used to finance
measures related to climate migration.”’A
prominent example is the Adaptation Fund es-
tablished by the parties to the Kyoto Protocol.
It started approving projects for funding in 2010
and to date has approved projects amount-
ing to US$166.4 million.” In this respect it is
worth to mention that in 2010, in Cancun, the
Conference of the Parties agreed to establish
a Green Climate Fund to fund mitigation and
adaptation in developing countries. Beside this
in December 2009 in Copenhagen, developed
countries had proposed a fund of up to US$100
billion per year to help developing countries
mitigate and adapt to climate change.”

Having mentioned the four permanent
funds dealing with environmental migration
were above one can argue that funding gaps
do not exist in International Law. However, to
our view, the main problem to be solved is to
establish one specific fund concentrated solely
on environmental migration, another way out is
treaty-based panel dealing with funding of cli-
mate migration.

4. UNITED NATIONS GUIDING PRINCIPLES

UN Guiding Principles address the specific
needs of internally displaced persons world-
wide. They identify rights and guarantees rele-
vant to the protection of persons from forced dis-
placement to their protection. These Principles
reflect and are consistent with International
Humanitarian Law and International Human
Rights Law. The Principles restate the relevant
principles applicable to internally displaced,
which are now widely spread out in existing in-
struments, although they identify significant ar-
eas in which the law fails to provide adequate
protection. They apply to the different phases of
displacement, explicitly recognizing a right not
to be arbitrarily displaced, to access to protec-
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tion and assistance during displacement and
guarantees during return or alternative settle-
ment and reintegration.™

The Principles provide that “every hu-
man being shall have the right to be protect-
ed against being arbitrarily displaced”. This of
course does not exclude duties of authorities
to undertake a lawful displacement, including,
among other things, that the authorities under-
taking such displacement shall ensure, to the
greatest extent possible, that proper accom-
modation is provided to the displaced persons.
Displacement may be carried out due to public
health and public order considerations.

The Guiding Principles on Internal
Displacement may provide countries, facing in-
ternal movement, with a blueprint for assisting
and protecting people displaced internally by
climate impacts, within a rule of law and human
rights based framework. Some countries, such
as Colombia, have incorporated important parts
of the guiding principles into domestic law. By
encouraging affected States to implement the
Guiding Principles, at the same time the inter-
national community could help build their ca-
pacity to rationally and responsibly deal with
the troubles of climate-related IDPs.

From the very beginning it must be men-
tioned that the Guiding Principles identify three
phases relevant to the problem of internal dis-
placement: the pre-displacement phase, the
situation during displacement and the con-
cluding phase of return and reintegration. The
principles also provide norms for humanitarian
assistance to internally displaced persons dur-
ing all above mentioned phases. The guiding
principles encompass provisions relevant in
the context of internal displacement relating to
climate change, but anyway there are provi-
sions which would usefully inform a framework
relating to cross-border movement.

The first section of the guiding principles
concerns the pre-displacement phase. The
Principle 7 states that where displacement oc-
curs “other than during the emergency stages
of armed conflict and disasters”, individuals
should have access to information about the
reasons and procedures for their movement,
and, where applicable, right to compensation
and relocation. Apart from this, they should also
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be able to participate in the planning and man-
agement of their movement, and have the right
to life, dignity, liberty, and security respected.”

The main body of the principles relates to
protection during active displacement. It sets
out a human rights framework for ensuring that
a wide range of civil, political, economic, social
and cultural rights are respected.”

The next section of the guiding principles
deals with the issue of humanitarian assis-
tance, stating that the primary duty has national
authorities for providing humanitarian assis-
tance to internally displaced persons. It further
provides that humanitarian organizations have
the right to offer their assistance to the inter-
nally displaced and that such offers shall not be
regarded as an unfriendly act or interference
in a state’s internal affairs. Authority is also re-
sponsible to ensure that people enjoy right to
access to humanitarian assistance.””

The document concludes with the post-
displacement phase, addressing return, re-
settlement and reintegration. Authorities have
the primary duty to establish conditions and to
provide the means to allow internally displaced
persons to return voluntarily, in safety and with
dignity, to their homes or places of habitual
residence, or to resettle in another part of the
country.”™

As mentioned in the beginning, the Guiding
Principles is a non-binding document and has
solely recommendatory character. This means
that implementation of these provisions is up
to states’ kind will. In spite of this, the inter-
national law practice reveals that non-binding
document may become binding if they become
part of customary international law. The follow-
ing chapter will consider whether the Guiding
Principles are part of Customary International
Law.

4.1. Are Guiding Principles Part of
Customary International Law

The Statute of International Court of Justice
lists the sources of International Law. After
treaties, the Statute, lists the second source of
international law “international custom as evi-
dence of a general practice accepted as law”.”®
The International Court of Justice interpreted



that custom or Customary International Law as

comprised of two essential elements:

v" Objective element of the general practice
of states;

v" The subjective element of “accepted as law
states engage in a practice out of a sense
of legal obligation opinio juris.®
Traditionally custom results from a general

and consistent practice followed by states out

of a sense of legal obligation rather than for the
sake of tradition or courtesy.?' This test focuses
on what a state does in real practice in terms of
how it interacts with other states.®2Opinio juris
requires a finding that a state has acted out of

a sense of legal obligation.®
Modern custom, on the other hand, is

determined through a deductive process that
starts with a focus on what a state says, rath-
er than on what a state does.®* To this extent
opinion juris moves from a secondary consider-
ation to the primary consideration, while it is es-
tablished that for considering norm as custom
of international law accepted as law by crite-
ria discussed above is crucial and at the same
time cumulative. Apart from states practice in
emerged customary rule vital element is courts
decisions to determine that a norm has become
binding customary international law, in practice
while international court such as International
Court of justice does not declares that norm is
part of customary international law, scholars
are very careful to assert norm as international
custom.® As already mentioned almost in ev-
ery case determinative is ICJ, but this does not
mean national courts judgments are not impor-
tant.

The principal source of evidence of a
state’s practice can be found in published ma-
terial, including reports of actions taken by the
state, statements made by the state’s agents at
various fora, state laws, and judicial decisions
and in national courts decisions.® Evidence of
state practice also may be found in writings of
international legal scholars and practitioners.®”
Treaties also can be evidence of state prac-
tice, but as noted earlier, no treaty exists with
respect to internal displacement. Theoretical
analyses of customary international law dis-
cussed in conjunction with guiding principals,
shows that it has been only a relatively short
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time since the principles were adopted in
1998. Thus, it is not just to regard their status
as customary international law.8 As to states
practice only three countries (Angola, Burundi,
and Colombia) have taken actions, in varying
degrees of specificity, demonstrating that they
consider the guiding principles to be interna-
tional law. These countries in their national law
enacted, that principles are legal binding docu-
ments. As it is mentioned above, in assessment
process of state practice, vital importance has
courts attitude toward matter and it's decisions.
In this line in two decisions of the Constitutional
Court of Colombia, court stated that principles:

“Be used as parameters for creation of
norms and for interpretation in the field of forced
displacement and in regard to the attention given
to displaced people by the State”.

In addition, numerous states have ex-
pressed their support of the guiding principles
within the context of the United Nations. On
April 17, 1998, the UN Commission on Human
Rights adopted a Resolution, which was spon-
sored by fifty-five countries, approving the
guiding principles.® Beside this on the session
some states noted the relevance and impor-
tance of the Guiding Principles in responding
to internal displacement, among them rep-
resentatives from Georgia declared that this
principles are very effective and useful mecha-
nism.?® However, in spite of above mentioned
speaking of states practice from emerging
customary norm crucial is “general practice”
of states”, this of course does not require uni-
versal acceptance,®but it should include the
conduct of all states, which can participate in
the formulation of the rule or the interests of
which are specially affected.®? On the contrary,
as we can see above-mentioned states are not
the most affected states. For future progress in
respect of emerging custom rule, main require-
ment is to emerge the most affected states
practice and at least implement main principles
in their national law. Their future acts regard-
ing the Principles will be critically important for
the development of the principles as custom-
ary international law. With respect to the prin-
ciples, we can see that the practice of Angola,
Burundi, and Colombia is highly relevant be-
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cause they are states affected by internal dis-
placement, but only three state is not sufficient
in case where other states are more affected
world wide. Another way is the requirement for
recognizing acts of the United Nations, such
as resolutions of the General Assembly, as a
source of international customary law is that the
resolution declares that the rule or principle un-
der consideration “is the law”. If a large number
of states vote against the resolution, its value
as evidence of customary international law is
correspondingly reduced, however, if process
would be contrary, it could be base to speak
about emerging customary rule. The third way
is international courts decision, but unfortunate-
ly for this moment, none of international court
adjudicated relating subject. At this point, we
have Tuvalu going to lodge a claim before the
International Court of Justice against Australia
and the United States, because these coun-
tries are responsible for the consequences of
climate change.

As noted earlier, traditional custom re-
quires a general and consistent practice by
states. The second requirement is opinion juris
that states act out of a sense of legal obliga-
tion rather than tradition or courtesy.®*As the
International Court of Justice in the North Sea
Continental Shelf Case stated:

“Implicit in the very notion of the opinion ju-
ris sive necessitatis. The States concerned must
therefore feel that they are conforming to what
amounts to a legal obligation. The frequency, or
even habitual character of the acts, is not in itself
enough”.%

Due to above mentioned criteria, states
practice and general attitude of states to this
subject predicts that United Nations Guiding
Principles on Internally Displaced Persons is
not part of customary international law yet.

5. REGULATION OF ENVIRONMENTAL
MIGRATION BY COUNTRIES

Due to past association and perhaps con-
tinuance of strategic military and economic in-
terests in the Pacific, the United States bound
itself by treaty giving migrants rights and privi-
leges under the Compact of Free Association

64

JOURNAL OF INTERNATIONAL LAW, N2, 2013

(COFA) to citizens of Micronesia, Palau and
the Marshall Islands.® Arrangement has impli-
cations for environmental migration.%

As we see some pacific states benefit legal
guarantees and protection in United States, but
you cannot imagine that these people simply
can entry to the state and being guaranteed
with social and economic protection. Ministry
of United state is determinative in giving entry
permit, decision to admit migrants are, howev-
er, optional and subject to ministerial discretion.
The Immigration and Nationality Act, grants
the Secretary of the Department of Homeland
Security discretion to parole an individual into
the United States.®” However in response to
the January 12, 2010 magnitude 7 earthquakes
in Haiti, which killed up to 230,000 people the
United States granted humanitarian parole to
Haitian orphan children to come to the United
States for inter-country adoption.®®Weakness
of United States’ immigration system, namely
of the act discussed above is, that decision-
making process is wholly ruled by secretariat
based on discretion principle. This reflects that
entry permit is optional and does not have any
strict requirement to be meet by the applicant.
We see same approach in case of Australia.
In the Ozmanian case, the Australian Federal
Court stated that the nature of the discretionary
power:

“Makes it clear that the Minister is not un-
der a duty to consider whether to exercise the
power under § 417(1) in respect of any decision,
whether or not the Minister is requested to do so
by the applicant or any other person, or in any
other circumstances”.®®

The “no duty to consider” provision was
likewise affirmed in Bedlington case.'®

Notwithstanding legal gaps in internation-
al law regarding regulations of environmental
migration some countries and regions through
domestic legislation or treaty, have acknowl-
edged an obligation towards victims of environ-
mental disasters from other countries. Among
them are Both the Swedish Aliens Act (2006)
and Finnish Aliens Act (2009) mentioning en-
vironmental disasters as a source for the grant
of protection and residency in Sweden and
Finland, respectively.'"!



In Africa, there is the regional practice of
allowing peoples affected by the natural disas-
ters such as famine and drought, to cross inter-
national borders. This practice may in part be
attributed to the African Union’s expanding the
UN Refugee Convention’s definition of refugee,
to include those compelled to leave their coun-
try owing to events seriously disturbing public
order.02

Some domestic and regional law provides
the temporary protection for groups of people
displaced by environmental disasters. Only lim-
ited number of states provides permanent pro-
tection for environmental migrants. In number
of states such as United States and European
Union, the decision to admit migrants itself is
optional and subject to ministerial discretion.®

Not surprisingly one of the states offering
some kind of protection for displaced persons
is United States. Temporary Protected Status
(TPS) is a discretionary status in the United
States, designed to provide “safe haven” for
people who are fleeing, or unwilling to return,
due to potentially dangerous situations, to their
home country. Unfortunately, protection is not
automatic: the Secretary of Homeland Security
must first designate a country before its nation-
als are eligible. The Secretary of Homeland
Security may designate a country where there
is an on-going armed conflict threatening peo-
ple’s personal safety, or where:

1) The foreign state is unable, temporarily, to
handle adequately the return to the state of
aliens who are nationals of the state;

2) There has been an earthquake, flood,
drought, epidemic, or other environmental
disaster in the state resulting in a substan-
tial, but temporary, disruption of living con-
ditions in the area affected and;

3) The foreign state officially has requested
designation under this subparagraph.'®
Grant of TPS enables the beneficiary to

work and precludes deportation for the period

of the designation. TPS can be granted for peri-
ods between 6 and 18 months, and it can be ex-
tended if country conditions do not improved.'%

In the past there have been calls for TPS from

(Peru, Pakistan, Sri Lanka, India, Indonesia,

Thailand, Somalia, Myanmar, Malaysia, the

Maldives, Tanzania, Seychelles, Bangladesh
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and Kenya), but the Administration did not take
a formal position on them. Notwithstanding as
we sought earlier, peoples form number of coun-
tries managed to receive TPS status.'®Apart
from TPS, the Attorney General may provide
discretionary relief from deportation. This may
consider as ensuring principle of non-refoul-
ment."%”

Beside states mentioned above according
to Kalin, even though Swiss asylum law does
not expressly mention natural or environmental
disasters, legislation on temporary and subsid-
iary protection can be interpreted to accommo-
date climate-related scenarios. Also In 2010,
Argentina adopted new immigration legislation
providing access to provisional residence per-
mits for individuals who cannot return to their
country of origin because of a natural or envi-
ronmental disaster.'%

After analyzing legal instruments related to
human migration, it is clear that on the inter-
national there is no legal mechanism offering
protection for environmental migrants. In spite
of this legal gap, number of states offers injured
persons some kind of protection and socio-
economic guarantees. This does not mean that
these states are acting due to their internation-
al commitments. States are acting discretion-
ally and their assistance is up to their kind will
and their humanitarian policy at the same time.
Apart from this when great disasters happens
numbers of states are voluntarily offering hu-
manitarian assistance to affected people.'®

6. HUMAN RIGHTS AND MIGRATION,
COMPLEMENTARY PROTECTION

Despite the clear link between climate
change and human rights, the international
community has been reluctant to study this
link.""°Thus, only recently in April 2008, the UN
Human Rights Council requested the UN High
Commissioner for Human Rights (hereafter
OHCHR) to study the human rights implications
of climate change."'In its report the OHCHR
identified the right to life, the right to adequate
food, the right to water, the right to health, the
right to adequate housing, and the right to self-
determination as rights which could be affected
by climate change.''?
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In its report on the link between human
rights and climate change, the Office of the
High Commissioner for Human Rights noted
that, referring to the First Assessment Report
of the IPCC, the greatest single impact of cli-
mate change would be on human migration.
The report recognizes that while people mov-
ing across an international border due to en-
vironmental factors are entitled to general hu-
man rights guarantees in the receiving state,
surprisingly at the same time they would not
have a legitimate right of entry. This, however,
is a contradictory statement, if people have no
right of entry to a state, what is the point of be-
ing entitled to general human rights guarantees
in that state.

Importantly, UDHR Article 13 also declares
“everyone has the right to leave any country,
including one’s own, and to return to one’s own
country”. The declaration does not require any
other country to admit people who exercise
their right to leave. Discussing article 13 in con-
text of human migration reveals that in spite of
persons right to leave their country, in interna-
tional law is not legal obligation enshrined by
international instruments to enjoy right to entry
in other state than state of nationality."®

Among international instruments regulating
states responsibility, most developed is human
rights law, which impose broaden obligations to
states beyond the refugee category to include
people at risk of arbitrary deprivation of life, or
torture, crucial, inhuman or degrading treatment
or punishment. This is known in international
law as complementary protection, because it
describes solely human rights-based protection
and does not indicates to other special regula-
tions relating to matter, such as special regula-
tion for refugees. Principle of complementarity
is used by the European Union, Canada, the
United States, New Zealand, Mexico, and part-
ly Australia. They all have systems of comple-
mentary protection in place, which seek to im-
plement these international law obligations.'™*

For this reason, we can examine a viola-
tion of a socio-economic right, for example,
violation of the right to an adequate standard
of living to be re-characterized as a form of in-
human treatment, which is a right giving rise to
international protection.'"5Although existing ju-
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risprudence does not preclude climate impact
from being recognized as a source of inhuman
treatment. In the same way, we cannot find in
jurisprudence direct indication, that climate im-
pact must be recognized as source of inhuman
treatment.'"®

6.1. Right to Life

In our point of view, right to life in context of
complementary protection deserves to be dis-
cussed separately, because during actual mi-
gration process this is the most affected right.
Right to life is protected both by international
treaties and under customary international
law. This right is protected under such inter-
national treaties as: United Nations Universal
Declaration UDHR (art 3)"7; International
Covenant on Civil and Political Rights ICCPR
(art6)''®; Convention forthe Protection of Human
Rights and Fundamental Freedoms ECHR (art
2)"%and other regional human rights treaties.
UN Human Rights Committee stated that it's
supreme right which is basic to all human rights
and is non-derogable right. At the same time,
committee described that it is recognized as
entailing a non-refoulement obligation.'?°Right
to life encompass states both positive and neg-
ative obligation. The right to life includes an ob-
ligation to take positive measures to protect it,
which may be relevant in considering whether
a country of origin is in fact taking steps to im-
prove such living conditions. A useful analogy
for the climate change context may be provided
by the UN Human Rights Committee’s remarks
on the threat to life posed by nuclear weapons.
Nuclear weapons may not only cause death
directly, but also indirectly by contaminating
the environment with radiation. Similarly, the
impacts of climate change experienced (for ex-
ample) through salt-water intrusion into fresh
water supplies could, on this reasoning, be in-
terpreted as a threat to the right to life. In each
case however, the severity and extent of the
harm would determine whether the right to life
had been violated. In the meantime, ICJ Judge
Weeramantry argued, in a separate opinion in
the Gabit'’kovo- Nagymaros case that “protec-
tion of the environment is a vital part of contem-
porary human rights doctrine, for it is an indis-



pensable requirement... for numerous human
rights such as the right to health and the right
to life”.2"

The European Court has similarly acknowl-
edged that the right to a healthy environment is
linked to the right to life, and that environmental
damage can affect the rights to life, property,
home and private life.'??

Also, in Budayeva v. Russia, the European
Court of Human Rights held that the State’s
duty to protect life extends to protection from
natural disasters where the risk is known.??

6.2. Principle of Non-Refoulment

In international law, there is a principle that
is of paramount importance, that is the principle
of non-refoulement (prohibition to return). The
principle is applicable to any refugee, asylum-
seeker, or an alien who needs some form of
shelter from the state under whose control he/
she is. The non-refoulement principle means
that states cannot return aliens to territories
where they might be subjected to torture, in-
humane or degrading treatment, or where their
lives and freedoms might be at risk.

On the other hand, states remain right to
determine their migration policy themselves.
This practice has been recognized to be within
the reserved domain of their sovereignty.'?
Immigration control presupposes two preroga-
tives: denying or blocking access to state ter-
ritory, and ensuring the return of those aliens
who have succeeded in entering.'?°At the same
time, immigration control as an expression of
state sovereignty must be subject to the prin-
ciples of international human rights law. In oth-
er words prerogatives of states to control en-
trance, residence, and deportation of aliens are
subject to certain human rights obligations.?

The most important legal instruments re-
lating to the principle in international law are:
UN convention on refugee and UN conven-
tion against torture;'?’also Convention for the
Protection of Human Rights and Fundamental
Freedom.'? All this documents impose prohibi-
tion to return. The most important international
human rights instruments, which prohibit expo-
sure to refoulement is UN convention on refu-
gee, article 33 provides:
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“No Contracting State shall expel or return
(“refouler”) a refugee in any manner whatsoever
to the frontiers of territories where his life or free-
dom would be threatened on account of his race,
religion, nationality, membership of a particular
social group or political opinion”.

In this respect, Article 3 of convention
against torture states “no State Party shall
expel, return or extradite a person to another
State where there are substantial grounds for
believing that he would be in danger of being
subjected to torture”. In addition, European
Court of Human Rights interpreted article 3 of
European convention in a manner to include a
prohibition on Refoulement.'?®

In theory, one can argue that, breach of
any human rights may invoke principle of non-
refualment.”®In most cases however,”it will be
virtually impossible for an applicant to estab-
lish that control on immigration was dispropor-
tionate to any breach” of a human right."*'This
is because unlike the absolute prohibition on
returning someone to inhuman or degrading
treatment, for example, most other human
rights provisions permit a balancing test be-
tween the interests of the individual and the
State. State’s general lack of resources can-
not be used to justify a breach of article 3.3
Some countries national law and courts states
that there may be some extreme cases where
a person would face such poor conditions if
returned such as lack of water, food, or basic
shelter. In case when these considerations are
met and harm may reach threshold of inhuman
treatment, only in this case the principle of non-
refoulment may be invoked based on the viola-
tion of article 3.3

Since the case of Soering v. United
Kingdom, article 3 of the ECHR has been rec-
ognized as precluding removal to a place where
an applicant would face a real risk of being
subjected to torture or inhuman or degrading
treatment or punishment. Article 3 is absolute,
and the European Court of Human Rights has
consistently affirmed that it cannot be balanced
against the public interest or any other matter,
irrespective of the applicant’s criminal or per-
sonal conduct.™*

The key rights to consider in the comple-
mentary protection context — the right to life
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and the right not to be subjected to torture
or cruel, inhuman or degrading treatment or
punishment — are clearly recognized in inter-
national law as giving rise to such an obliga-
tion, and which have been incorporated into a
number of domestic complementary protection
regimes. International community considers
breach of these two rights most harsh breach.
After analyzing international practice, we can
consider that these two rights are bases of prin-
ciple of non-refoulment. The UN Committee
on Economic, Social and Cultural Rights has
not yet considered whether any rights in the
ICESCR contain a non-refoulement obligation.

Since neither the ICCPR nor the ECHR
explicitly protect the right to health, housing,
and food, protection claims based on other civil
and political rights are likely to be weaker than
inhuman or degrading treatment argument.
Respectively in relation to the human migra-
tion induced by environmental disasters usu-
ally, migrants suffer living conditions and main
reason of their displacement is inappropriate
living conditions. So mostly are affected socio-
economic rights that do not provide protection
on expulsion, in other words does not revokes
principle of non-refoulment.

7. RESPONSIBILITY ON CLIMATE-INDUCED
MIGRATION

State responsibility for air pollution was
recognized as early as in 1941, when the Trail
Smelter arbitration panel ordered Canada to
indemnify the USA for trans boundary air pollu-
tion. The panel stated that:

“Under the principles of international law . . .
no state has the right to use or permit the use of
its territory in such a manner as to cause injury
by fumes in or to the territory of another or the
properties or persons therein, when the case is
of serious consequence and the injury is estab-
lished by clear and convincing evidence”.'3®

One can argue that this statement does not
relate to human migration and general respon-
sibility, but it's clear that states have primary
obligation to refrain from causing damage due
to their acts or omission in case of trans bor-
der fume emission or other act adverting other
state.'3®
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In case when the most developed countries
worldwide are using new technologies and are
responsible for most emissions of greenhouse
gases, we might believe that those countries
have a special obligation to mitigate the harm
that climate change inflicts on the poor and de-
veloping countries. Thus a legitimate question
appears why are not these countries respon-
sible for human migration resulted from their
conducts? Why would not they be liable for the
damages caused by their conduct?'?”

As Christian Aid stated in her report relating
crisis in human migration, in international law
exist states responsibility on climate change.
Under the UNFCCC developed countries have
primary responsibility to assist the developing
state parties that are particularly vulnerable to
the adverse effects of climate change in meet-
ing costs of adaptation to those adverse ef-
fects.3®

For illustration we can find out figures, in-
dicating states emitting greenhouse gas: based
on tones per capita the top four greenhouse
gas emitting countries are developed countries
of Australia (at 27.9), the United States (20.7),
Canada (22.2), and Ireland (15.6)."° The 1992
UN Framework Convention (UNFCCC) man-
dates developed country parties to assist the
developing country parties that are particularly
vulnerable to the adverse effects of climate
change in meeting costs of adaptation to those
adverse effects.0

It is not just, that only states can be held
accountable for environmental change. Large
multinational corporations, who in one hand ar-
gue that they may be considered as actors in
international law, are other possible offenders.
This legal avenue was taken by Kivalina, a 400
inhabitant Alaskan village that had to be relo-
cated from the coast, because global warming
had allegedly resulted in the reduction of sea
ice, erosion and a greater vulnerability to storm
waves and surges. The village sought the re-
sponsibility of 24 major industrial companies
for their alleged contributions to global warming
and lodged application against these compa-
nies. In Native Village of Kivalina v ExxonMobil
Corp the Northern District Court of California
dismissed the suit as a non-justiciable political
question. ™!



Apart from above mentioned interna-
tional society has high expectation of ruling
such a case in international fora. Nonetheless,
Tuvalu’s repeatedly threats to lodge a claim be-
fore the International Court of Justice against
Australia and the United States, on the grounds
that these countries are responsible for the
consequences of climate change in this tiny
island state, are unlikely to succeed.™? In this
case Tuvalu would not only have to prove that
greenhouse gas emissions in Australia and the
United States have (partly) caused a global
environmental change, but also that global en-
vironmental change (and no other natural or
manmade phenomena) is the cause of envi-
ronmental degradation in Tuvalu.

In spite of that, general comments of the
committees are not legally binding documents
under international law they are used for inter-
pretation of the norm and for declaring position
of certain committee on specific issue. The
General Comment No. 12 of the Committee,
for example, provides an important interpre-
tation on the joint responsibilities of states to
provide disaster relief and humanitarian aid
in emergencies, which would include extreme
environmental events. It declares “states have
a joint and individual responsibility, in accor-
dance with the Charter of the United Nations,
to cooperate in providing disaster relief and hu-
manitarian assistance in times of emergency,
including assistance to refugees and internally
displaced persons”."#3

CONCLUSION

It's sad that around 100 million persons
around the world suffer from eco-migration
and approximately the same amount would
have been in similar situation if there was not
a concrete legal mechanism offering this vul-
nerable group certain guarantees. The analysis
of legal regulations shows that minimum ben-
efits for eco-migrants are guaranteed under
basic human rights. In addition, their situation
is heavily depended on the good faith of state.
International community undertook important

G. GIGASHVILI, LEGAL REGULATION OF ECOLOGICAL MIGRATION

steps when adopted UN guiding principles, but
despite the fact that long time has passed sig-
nificant part of the principles have not been im-
plemented. This is one of the most problematic
issues. Primarily, legislation should be elabo-
rated and adopted by UN, in order to compel
states to take not only safeguards but also ob-
ligation on environmental migrants.

Some of the scholars suggest covering
eco-migrants under the refugee status, with
which we disagree for number of reasons. It is
worthwhile to remember that the refugee status
has been adopted in 1951 under the political
pressure and in answer to the widespread prob-
lem of migration in Africa and thus had different
object of regulation. In addition, the needs of
victim of political persecution significantly vary
from the needs of environmental migrants and
the context is also different. Therefore, elabora-
tion and adoption of new legislative document
focusing on migration and built on real situation
is necessary.

Another challenge is the lack of finances in
relation to eco-migration. As already discussed
in this article, there are only few funding sourc-
es available for environmental migrants, limited
to the concrete programs. In the light of global
problems creation of specialized fund dedicat-
ed to eco-migration is vital.

Climate change constitutes main prob-
lem according to this paper and in general is
considered as major challenge of nowadays.
Indeed the climate change will cause wide
scale environmental migrants. The states,
which affect the nature and use technologies,
have bigger responsibilities towards develop-
ing countries. Also, it is important to have an
opinion of International Court of Justice on this
topic; Tuvalu is planning to approach the Court
on this exact matter.

Finally, it should be underlined that ef-
forts of few states are not enough to resolve
the global problem of migration and specifically
environmental migration. Synergy of entire in-
ternational community is needed to response
to the mentioned challenge and the growing cli-
mate change should be gradually declined.
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KHATUNA CHITANAVA

INTERNALLY DISPLACED PERSONS DUE TO NATURAL DISASTERS
IN NATIONAL AND INTERNATIONAL LEGISLATION AND PRACTICE

1. PREFACE

During recent years migration caused by
climate changes became active dispute issue
in whole world. People displaced due to natu-
ral disasters are called different names — “eco-
migrants”, “people displaced due to natural
disasters”, “environment migrants™, “climate
migrants™?, etc.

There exists opinion that for year 2050 cli-
mate change will generate 200 million or more
migrants®. By 2011 data*26.4 persons were
misplaced due to natural catastrophes: in 2008
— 36.1 million persons, in 2009 — 16.7 million
persons, in 2010 — 42.3 million persons, in
2011 — 14.9 million persons. For comparison
in 2011 3.5 million persons were displaced in
world due to conflicts and violence.

The aim of the theme is to study concept
and problems of persons displaced due to
natural disasters (IDPs). In the first chapter we
will review international documents, practice
of European Court of Human Rights and other
countries. Also will briefly examine difference
between persons internally displaced due to
natural disasters/catastrophes and refugees,
although the issue of eco-refugees is so vast,
that we will only briefly touch it. In the second
chapter we will look at legislation and practice
of Georgia; also we will refer to special report
of Public Defender of Georgia — Human Rights
Situation of Persons Affected by and Displaced
as a Result of Natural Disasters/Eco-Migrants
in Georgia (2013).

Natural disasters are classified as biologic,
climate-related, or geophysical. According to
the Centre for Research on the Epidemiology

100

of Disasters (CRED) explains catastrophe if
happens something following:

e died 10 or more people;

o affected 100 or more people;

o state of emergency was announced;

e International support was requested.

The statistics cited in this theme concerns
persons who were displaced due to national
catastrophes, although some researchers state
that does not exist statistics about the persons,
who left their houses not due to sudden natu-
ral disaster, but because of slowly fall of water
level, animals or bird migration change, drop of
soli productivity and other natural transforma-
tions, which slowly changed surrounding con-
ditions.

It should be mentioned that on interna-
tional level does not exist document, which
would oblige states to provide social support
of victims of natural disasters. In 1998 United
Nations Organization passed UN Guiding
Principles on Internal Displacement, which is
of recommendatory character. The document
defines notion of IDP, which among others cov-
ers “natural or manmade disasters”. Several
countries based national legislation and policy
on UN Guiding Principles, for example Burundi,
Columbia, Philippines, Sri Lanka. Some coun-
tries included Principles in their IDP legislation,
but do not give IDP status to persons displaced
due to natural disasters.

European Court of Human Rights (ECHR)
practice on natural or manmade catastrophes
is pretty scarce. It is difficult to discuss on uni-
fied attitude towards displaced or victims of
natural disasters. ECHR considered only four
cases in this filed, two concerned disastrous
activities and two natural disasters.
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In Georgia due to its geographic and cli-
mate conditions natural catastrophes take
place pretty often and local inhabitants are
forced to leave their living places: their immov-
able property, arable lands are damaged, poul-
try and cattle perish. Local government tries to
help them, although there does not exist uni-
fied approach toward this problem. According
to the Public Defender information in Georgia
there are 35 204 families®, which became vic-
tim of natural disasters. Although according
to Internal Displacement Monitoring Center
(IDMC) website information®, where is present-
ed information from the whole world about IDPs
as of March 2012 info in 2011 in Georgia due
to natural catastrophes — inundation, landslide
and earthquake were displaced 116,000 per-
sons (source: government of Georgia January
18, 2011). It is not known whether among peo-
ple displaced due to natural catastrophes were
at the same time IDPs due to (1990 and 2008)
wars in Georgia’.

Georgian legislation does not explain
to concept or categories of eco-migrants. In
the Law of Georgia On Internally Displaced
Persons from Occupied Territories — IDPs, are
not mentioned persons, who left houses due to
natural phenomena or disasters.

In November 2013 Government of Georgia
submitted to the Parliament of Georgia draft
of amendments to the Law of Georgia On
Internally Displaced Persons from Occupied
Territories — IDPs. In the draft eco-migrants
again are not mentioned.

Public Defender of Georgia addressed this
issue in Parliamentary reports starting from
2010 and in 2013 issued special report®, where
mentioned that there are problems in regard of
attitude and practice in dealing with persons af-
fected by and displaced as a result of natural
disasters, which need attention and adequate
response from government’s side.

In spite of absence of legal base, dur-
ing specific natural disasters government of
Georgia was taking specific steps to help vic-
tims of natural disasters, support them finan-
cially or temporarily provide them with living
space.

In November 2013 Minister of Internally
Displaced Persons from the Occupied Terri-

tories, Accommodation and Refugees passed
decree #779° on Approval of Criteria on Families
Affected by Natural Disasters and Subjected
to Resettlement and Creation of Resettlement
Issues Regulation Commission. The decree is
truly positive initiative, as specifies criteria on
giving houses to victims of natural disasters,
sets the rule of resettlement and handing in
ownership houses to victims and displaced per-
sons affected by natural disasters, which is one
of the most acute problems of eco-migrants.

In the following chapter we will explore
international documents and other coun-
tries’ practices, which might be established in
Georgia as well.

2. INTERNATIONAL LEGISLATION AND
PRACTICE

The term “eco-migrant” was established
in 1970s, when started formation and devel-
opment of international ecology legislation.
The term was used by Lester R.Brown from
World Watch Institute'®. There is no definition
of persons displaced due to ecology changes
or catastrophes in legally binding documents,
although below we’ll discuss those internation-
al documents, which are guiding for countries’
governments in this sphere. European Court of
Human Rights among such displaced persons
considers as persons displaced due to natural
catastrophes so persons displaced due to di-
sasters happened due to dangerous activities
conducted by governments on natural per-
sons.

2.1. International Documents

For present on international level there
does not exist legal document, which would
oblige states to provide social protection to vic-
tims of natural disasters — eco-migrants.

In 1998 United Nations Organization
passed UN Guiding Principles on Internal
Displacement!', which has recommendatory
nature. The document defines IDP term — “in-
ternally displaced persons are persons or
groups of persons who have been forced or
obliged to flee or to leave their homes or places
of habitual residence, in particular as a result of

101



LIIEBDISIEH LI LOFIHOIXNIL TIHEIR), Ne2, 2013

or in order to avoid the effects of armed conflict,
situations of generalized violence, violations of
human rights or natural or human-made disas-
ters, and who have not crossed an internation-
ally recognized state border”.

The Principles are in compliance with hu-
man rights international laws and international
humanitarian law. It is guiding to states, where
arouse problem of forced displacement and
according to UN recommendations, Principles
should be widely spread and used. Several
countries incorporated Principles in its national
legislation — Columbia, Uganda, Sri Lanka and
Indonesia'2.

According to international and local legis-
lations, IDPs should have the same rights and
freedoms on the basis of equality, as other
persons in their countries. They should not be
discriminated in executing of their rights and
freedoms, because they are IDPs.

And as IDP definition includes natural or
manmade catastrophes, correspondingly by
UN viewpoint states have obligations toward
eco-migrants — for example medical care (prin-
ciple 19), right to recognition everywhere as a
person before the law (principle 20) e.g. grant
them IDP status, humanitarian help (principle
25), education (principle 23), and primary duty
and responsibility to establish conditions, as
well as provide the means, which allow inter-
nally displaced persons to return voluntarily, in
safety and with dignity, to their homes or places
of habitual residence, or to resettle voluntarily
in another part of the country. Such authorities
shall endeavor to facilitate the reintegration of
returned or resettled internally displaced per-
sons (principle 28).

Walter Kalin Representative of the UN
Secretary-General on the Human Rights of
Internally Displaced Persons (2004 — 2010) in
his work “Reaction to Internal Displacement:
Frame of National Responsibility”'® points out
that national responsibility towards displaced
requests solving problems with taking into ac-
count all aspects. Definitely it is important to
pay attention to such needs of displaced as
food, water, shelter, medical care and other
basic humanitarian help. Although for national
reaction is needed and its efficiency depends
on integrated approach, which should take into
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account as defense so support aspects. This
concerns those natural disaster cases where
is clear need of material support, but serous
issues of defense anyway rise. Moreover,
support implies the whole line of political and
civil rights, also social, economic and cultural
rights.

2.2. European Court of Human Rights

In 2006 .Council of Europe published
Manual on Human Rights and the Environment'
where stated that ECHR obligates states to take
positive obligation to prevent the loss of life also
in cases of natural disasters, in spite they are
as such, beyond human control, in contrast to
the case of dangerous activities where States
are required to hold ready appropriate warning
and defense mechanisms.

ECHR ascertain violation of the following
articles of the European Convention on Human
Rights (the Convention) during natural catas-
trophes:

Right to life — protected by 2™ article of
the Convention. Governments should conduct
activities to avoid loss of life during conducting
dangerous activities and natural disasters. For
this aim states should elaborate corresponding
legal and administrative regulations.

Second article does not exclusively con-
cern deaths resulting directly from the actions
of the State agents, but also puts positive ob-
ligation on States to take appropriate steps to
safeguard the lives of persons within its jurisdic-
tion. This means that government have to take
steps to guarantee the rights of the Convention
even when they are threatened by other (pri-
vate) person(s) or activities that are not directly
connected with the State. Theoretically viola-
tion of the second article might take place when
loss of life did not take place, but was used po-
tentially dangerous activity (for example in case
Makaratzis v. Greece's, where policemen tried
to detain Mr. Makaratzis, because he drove un-
der rid light of traffic light and policemen used
excessive force, ECHR ruled violation of the
second article of the Convention).

Respect for private and family life —
Environmental degradation does not necessar-
ily involve a violation of the article 8, as it does
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not include an express right to environmental
protection or nature conservation, although
should be analyzed direct link between the ca-
tastrophe and government’s (or private sector)
activities — e.g. whether the catastrophe was
result of activities conducted by State agent or
private person.

Protection of property'® — (the right of
property) individuals are entitled to the peace-
ful enjoyment of their possessions and should
not take place unlawful deprivation of property.
Public authorities have to right to control the
use of property in accordance with the general
interest. ECHR considers that the environment
in this context is very important component.
Authorities may be obliged to have obligation
to establish specific environmental standards,
and as far as possible take positive steps to
comply with these standards. ECHR has found
that such an obligation may arise in respect of
dangerous activities and to a lesser extent in
situations of natural disasters.

Information and communication — right
to receive information is guaranteed by article
10 of the Convention. ECHR considers that
based on high public interest information about
the environment should be public. Restrictions
by public authorities on the right to receive and
impart information should be prescribed by law
and follow a legitimate aim.

Articles 2 and 8 of the Convention'” impose
a specific positive obligation on public authori-
ties to ensure a right of access to information
on environmental issues. According to ECHR
article 2 obligates States to adequately inform
the public about any life threatening emergen-
cies, including natural disasters.

Right of fair trial — victims of natu-
ral disasters have right to apply to court and
have fair trial. Additionally, article 13 of the
Convention requires that State should provides
effective remedy before a national authority
for the persons, who have an arguable claim
that their rights and freedoms as set forth in the
Convention were violated.

ECHR practice in environment issues with
regard of violation of second article is pretty
scarce. In this field ECHR considered only four
cases, two of them on dangerous activities and

two on natural catastrophes. As there were so
few cases as exception we would introduce the
content of the cases:

In 2008 ECHR discussed Budayeva and
Others v. Russia'®, where applicant alleged
violation on 2" and 13" articles of Conven-
tion and article 1 of the First Protocol. Appli-
cant was living in city Tirnauz (Russia), where
landslides often take place. In 2000 there was
strong landslide for a week, what resulted in
death of at least 7 persons, among them appli-
cant’s husband, other family members also re-
ceived casualties. Local governments provided
families with living place and gave small sum
for initial needs, but investigation on the facts
of death had not started. Applicants applied to
the local governments for receiving compensa-
tion, but their request was not allowed, as au-
thorities stated that they informed population
about upcoming danger. ECHR ruled violation
of the article 2 of the Convention in the part of
right of life and in procedural part, because cor-
responding court hearing did not take place.
ECHR did not find out violations of article 13
and 8 and article 1 of the Protocol #1. Accord-
ing to the article 44 of the Convention the State
was obliged to pay 30,000 Euros for the first ap-
plicant, 15,000 Euros for the second applicant
and 10,000 Euros for the each third, fourth, fifth
and sixth applicants.

In 2006 ECHR adjudicated case Murillo
Saldias and Others v. Spain'®. In August 1996
in Spain Pirineos camp 87 people died because
of non-stop rain, among them applicant’s family
members, other applicants received casualties
in the cam. The camp was situated on the river
bank and corresponding authority twice issued
recommendation that the camp location was
dangerous, as too close to river and it would
be better to move it to other place. The right
of construction was anyway issued and there
were conducted strengthening works to avoid
flooding risks. In 1996 the camp was flooded
and people died and were injured. Investigation
started, which did not find negligence and mal-
feasance and the case was dismissed. Deci-
sion was appealed in higher court. At the same
time court ruled payment of 210,354.24 Euros
for each deceased relative and 9,200 Euros
for their burial. Applicant applied to ECHR on
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violation of article 6 of the Convention. ECHR
considered complaint inadmissible, as on the
national level were not used all means of jus-
tice and additionally remedy sum seemed rea-
sonable.

In 2004 ECHR considered case of
Oneryildiz v. Turkey®. Plaintiffs house was
situated close to preserved rubbish tip. On
April 28, 1993 methane explosion occurred
at the site, what resulted in death of 39 peo-
ple, damage of houses around, including ap-
plicant's house. Investigation started, which
found out fault of local government, municipal-
ity and Ministry of Environment, because they
could not provide corresponding conservation
of rubbish and gave right to start construction
at dangerous sight. Also the fault of inhabit-
ants’ who started living at hazardous place, al-
though in 2003 investigation on their responsi-
bility stopped. Applicant requested 2077 Euros
for non-pecuniary damage and 208 Euros for
pecuniary damage, but did not receive. Appli-
cant applied to ECHR and based complaint on
articles 2, 6, 8, 13 and 41 of Convention and
article 1 of Protocol #1. ECHR judged violation
of article one as content, so procedural part,
violation of article 8 and article 1 of Protocol #1.
Violation of articles 6 and 13 we not found. It
should be mentioned that there was dissenting
opinion of several judges.

In 2002 ECHR judged on case Burdov v.
Russia?'. Mr. Burdov participated in special
emergency operations of Chernobil catastrophe
consequences and as a result he was exposed
to radiation. In the beginning he was awarded
with compensation, but finally because lack
of finances he did not receive it. He based his
complaint on article 6 of the Convention and ar-
ticle 1 of Protocol #1. ECHR ruled that Russian
government should give compensation to Bur-
dov. Government promised to fulfill judgment
and the case was given for monitoring to the
Committee of Ministers. During years Russian
authorities were conducting indexation of sum,
were making mistakes during calculation, de-
layed issuing or completely not giving money.
Finally on January 15, 2009 ECHR ruled on
payment of 6,000 Euros to Mr. Burdov?2,

In cases of Budayeva and OneryildizECHR
judged violation of article 2 of the Convention.
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In case of Saldias ECHR ruled complaint inad-
missible, because national mechanisms were
not exhausted, but not because could not see
violation of article 2. For present it is difficult to
judge on united approach of ECHR on cases
of victims or internally displaced persons of
natural disasters, although in Oneryildiz case
ECHR ruled that State should conduct steps
not to endanger citizens’ lives — there are cor-
responding standards (for example construc-
tion, garbage conservation, issuing of construc-
tion permit), which authorities should establish
and execute. It is also interesting that in case
of Budayeva ECHR did not agree with Rus-
sian authorities and court approach that fami-
lies were warned about the danger of landslide
and should not receive compensation. In case
of Budayeva ECHR stated that State has posi-
tive obligation to protect citizens’ property and
found grounded link between loss of person’s
life and negligence committed by authorities,
what is violation of State’s positive obligation in
cases of dangerous activities.

In 2011 in “Dialogue between judges”®
United Nations High Commissioner for Refu-
gees Antonio Guterres stated that in 2010 there
were 2 million IDPs in the Europe and 27 million
IDPs worldwide. UN Refugee agency, UNHCR,
actively working on issues of persons internally
displaced by conflict and now also called upon
to intervene when displacement is caused by
natural disasters. ECHR has already consid-
ered on several cases, of internally displaced
people due to natural catastrophes, this num-
ber could rise in view of the protracted nature of
internal displacement in Europe and the mount-
ing frustration of the internally displaced.

2.3. International Practice

Recently, during last several years scien-
tists started discussions on link between cli-
mate change, natural disasters and migration.
Change of place due to natural disasters in not
new phenomena — during centuries population
was migrating due to change of environment
and climate to better climate environment, land
or crops. Now population in cases of natural
disasters migrates inside countries’ borders or
needs to cross border. It is State’s obligation to
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protect their rights inside the country, in case of
border crossing attitude toward so called eco-
refugees is based on receiver country’s legisla-
tion and good will.

As it is mentioned above, the main interna-
tional act in this field is UN Guiding Principles,
which has recommendatory nature. It depends
on State’s determination what kind of legislation
it will elaborate for protection of IDPs due to nat-
ural disasters. Some countries elaborated their
national legislation and policy based on Guid-
ing Principles, for example Burundi, Columbia,
Philippines, Sri Lanka. United States based act
of IDP support based on the Principles, Peru
elaborated IDP material support act based on
Principles, Columbia used Principles as basis
for Constitutional Court decision. Although in
spite States use UN Guiding Principles as ba-
sis for their national legislation, some of them
do not grant IDP status to persons, who were
displaced due to natural disasters.

In 2010 due to sudden natural disasters 42
million people became migrants. Out of them
38 million were displaced due to catastrophes
associated with climate change (mainly flood-
ing and storm). Such high number was caused
by abnormally massive flooding in China (15
million people became IDP) and Pakistan (11
million persons were IDPs), also earthquake in
Chile, Japan and Haiti. For each disaster inter-
national organizations was issued humanitar-
ian help, although countries should provided in-
jured population with living, residence, medical
and other general services, and also conduct
rehabilitation and reconstruction efforts?*.

In 2012 32.4 million persons became mi-
grants due to natural disasters. Two major ca-
tastrophes in 2012 were flooding, due to this
6.9 million people left their living place in Nige-
ria and 6.1 million people in India?. It is inter-
esting, that in 2012 natural disasters happened
also in developed countries — storm “Sandy” in
New York and New Jersey (USA) (although it
also hit Haiti), flooding in Australia, earthquake
in L’Aquila, Italy and problems of return inhabit-
ants back to residence place after Fukushima.

International Humanitarian help is mainly
needed for population affected by natural di-
sasters in least developed and developing
countries?. Eco-migrants in such countries are

getting to special camps or collective centers,
where mainly is bad sanitation conditions, insuf-
ficient food; their health is injured, and it takes
long time to move them to other region or reha-
bilitate their houses and return them home. In
cases when they are resettled to other region,
adaptation process lasts long time.

Due to 2010 Haiti earthquake died more
than 300,000 people and 1.5 million people
were displaced. There was excepted large
wave of immigration, but according to UN this
did not happen, mainly because Haitians did
not have means and resources to start costly
and long term journey. Although in 2011 IOM
stated that 810,000 persons are still IDPs. In
December 2013 UN Resident and Humanitar-
ian Coordinator for Haiti Peter de Clercq stated
that Haitian Government, Haitian civil society
and the international humanitarian community
made remarkable progress, although 817,000
Haitians are still in need of humanitarian assis-
tance. Many experience severe food insecurity
or malnutrition, live in deteriorating living condi-
tions in the remaining 300 camps, where they
are also at high risk of being forcibly evicted,
and they are under cholera risk?.

Let’s briefly review several major catastro-
phes’ practices in 2012 and see what they have
in common and what the differences are?:

Hurricane “Sandy” in New York, USA: in
October 2012 Hurricane “Sandy” hit New York
and New Jersey. In the first week after the hur-
ricane hundred thousands of people were evac-
uated; some of them returned home, although
10,000-40,000 people by May 2013 information
are still homeless. It should be mentioned that
authorities could provide evacuated popula-
tion with adequate living places, shelters were
packed. Based on hurricane it became clear
that it is very difficult to find residence for evacu-
ated people in densely inhabited New York and
also local authorities were not ready for such
disasters. After hurricane authorities placed
people, whose houses were damaged and they
could not return home in trailers and hotels, al-
though some of them were staying with rela-
tives of friends. Overall hastily established Fed-
eral Emergency Management Agency (FEMA)
paid 250,000 families 370 million US dollars
for repairs of their houses or finding temporary
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place to stay. In total hurricane mostly nega-
tively affected low income, poor inhabitants of
New York — many of them rejected evacuation
as they had to go far from their homes and jour-
ney from shelter to shelter. City transport and
subway stopped after hurricane, because of
this part of population could not leave flooded
and left without electricity houses and were left
without food and healthcare. Some people did
not leave houses, because they were afraid
to lose jobs, as they were fearful that if they
do not show up at work, they would be fired.
In November 2012, 120,000 people applied
to FEMA with complaint that they lost job or
their business was damaged. Also they did not
have insurance and were not compensated for
damage of their private belongings. Specialists
called “Sandy” “partially political catastrophe”,
because special measures for risk prevention
were not conducted in New York, in spite envi-
ronmental long time ago warned about the dan-
ger of hurricanes and rise of ocean level.
Hurricane “Sandy” in Haiti — before “San-
dy” reached USA, it hit western and south re-
gions of Haiti. Authorities warned population
in timely manner and they were evacuated.
Approximately 20,000 people were moved to
136 shelters. After several days they returned
back, although houses of 2,000 persons were
so much damaged that they had to stay in
shelters or at relatives for several months, till
their houses would be repaired. Part of popula-
tion did not return to their houses and moved
to other regions of the country, some Haitians
moved to Dominican Republic. After analyzing
Haitian authorities’ activities in regard with the
hurricane, it becomes clear that timely warning
and evacuation of citizens to shelters built spe-
cifically for such aims is successful strategy.
Typhoon Bopha in Philippines — On De-
cember 4, 2012 Typhoon Bopha made landfall
in the southern part of the Philippines. Generally
natural disasters happen pretty often in Philip-
pines, and typhoons take place most often: an-
nually in June-December period Philippines are
hit by approximately 20 typhoons. Taking this
into account Philippines range of policies and
legislation for Disaster Risk Reduction — DRR.
In 2010 Philippines Disaster Risk Reduction
and Management Act?® was approved, which is
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to conduct policy and legislation reform to better
address disaster risks. In February 2013 Philip-
pines passed new laws and acts for protection
of IDPs rights. Typhoon Bopha was very strong
and as a result died 1,146 persons, 834 miss-
ing and 2,967 injured. In total typhoon affected
6.2 million people and damage to infrastructure
was assessed 186 million US dollars. In April
2013 still 11,700 people were living in shelters
and 922 thousand people could not return to
their homes, although they were not living in
shelters. Due to typhoon part of population (es-
pecially men) migrated to other regions to find
job. In spite that Philippines was prepared for
this natural disaster, had elaborated legislation
and policy, it turned out that was not ready for
such strong typhoon (many people became
homeless and infrastructure of whole region
was damaged). Philippines are considered to
be one of the leaders in field of elaboration leg-
islation and policy on natural disasters and in-
ternational community expects from the coun-
try new ideas on solving this problem.

Also in 2012 Cyclone Evan hit Samoa,
Tonga, Fiji, there was drought in Kenya, flood-
ing in Assam, in January 2013 flooding in
Mozambique. Everywhere authorities were
making decisions needed specifically for that
moment. And everywhere specialists’ general
recommendations were timely warning of pop-
ulation, evacuation, being prepared for natural
disasters risk beforehand — building shelters,
elaboration of strategy and legislation, coordi-
nation, establishing of construction standards,
which would envisage risks of natural disasters,
etc. Although it also should be mentioned, that
discussions about insurance of private belong-
ings and property, are mainly taking place in
developed countries.

In March 2013 Brookings Institution pub-
lished report The Year of Recurring Disasters:
A Review of Natural Disasters in 2012%°. The
first characteristic that all natural catastrophes
have in common is displacement of people
from natural disaster affected regions. The sec-
ond characteristic is expectation of authorities’
help, although population affected in USA from
hurricane and population affected by flood-
ing in Pakistan has different expectation from
authorities, in any case it very much depends
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on authorities’ readiness and activities to ad-
dress challenges and help affected population.
Authors underline that in many cases interna-
tional support gets to affected population pretty
slowly, what could be improved if local authori-
ties make timely warning and will be taken in to
account previous experience. Also it is possible
to see beforehand the risks of natural catas-
trophes and conduct activities to avoid them or
make timely reaction.

In 2012 with support of Coordination of
Humanitarian Affairs®" in Bishkek was hold
working seminar “Natural catastrophes in
Central Asia and Caucasus”?, where was stat-
ed that in spite of some cases, when govern-
ments’ approach in natural disasters issues is
successful and fast — emergency medical aid,
placing in camps, providing with food and med-
icine, in long run — granting status, compensa-
tion, issues of property, providing with living
place — States’ activities are not effective.

On December 16, 2013 UN and its partner
organizations stated that in 2014 will be issued
12.9 billion US dollars for saving lives of 52 mil-
lion people in 17 countries. More than half from
this sum will be spent on Syria and its neighbor
countries, 791 million US dollars will be spent
for population affected by storm in November
2013 in Philippines, where 14.1 million people
were affected and 4.1 million people became
IDPs®,

2.4. Refugees due to natural disasters

International Organization for Migration
(IOM) defines compulsorily migration® as mi-
gration movement of persons, when there ex-
ists element of coercion, among them threat of
life and living, which among other conditions
may be cause by natural or human-made di-
sasters (for example displacement of refugees
and IDPs, also internal displacement due to
natural or ecologic catastrophes, chemical or
nuclear catastrophes, hunger or development
projects). IOM defines IDPS according to UN
Guiding Principles®.

Both UN and IOM define eco-migrants
as person persons who have been forced or
obliged to flee or to leave their homes or places
of habitual residence due to natural catastro-

phes, but at the same time have not crossed
an internationally recognized State border.
Although sometimes during natural disasters
citizens are forced to leave country and go
to other country. Then how these people are
called — “eco-refugees”, “climate refugees” or
just “refugees”? There is big discussion on this
issue among specialists of this field.

UN defines “refuge” as “person who ow-
ing to a well-founded fear of being persecuted
for reasons of race, religion, nationality, mem-
bership of a particular social group, or political
opinion, is outside the country of his national-
ity, and is unable to or, owing to such fear, is
unwilling to avail himself of the protection of
that country”.?® Persons displaced due to natu-
ral disasters are not considered among such
people.

1969 Organization of African Unity Conve-
ntion® explains that “refugee” shall mean ev-
ery person who, owing to external aggression,
occupation, foreign domination or events seri-
ously disturbing public order in either part or
the whole of his country of origin or nationality,
is compelled to leave his place of habitual resi-
dence in order to seek refuge in another place
outside his country of origin or nationality.

Analogically in 1984 Cartagena Declaration
on Refugees is recommended that term of
refugee should also cover persons who have
fled their country because their lives, safety or
freedom have been threatened by generalized
violence, foreign aggression, internal conflicts,
massive violation of human rights or other cir-
cumstances which have seriously disturbed
public order.

In spite that Cartagena Declaration has
recommendatory nature, it expresses position
of States in regard with refugees’ status. Many
States included almost identical text in national
legislation.

Notwithstanding that the term of natural di-
saster or catastrophe is not mentioned in the
documents, if we take into account phrases
about refugee status — “owing to ... events se-
riously disturbing public order in either part or
the whole of his country of origin or nationality,
is compelled to leave his place of habitual resi-
dence in order to seek refuge in another place
outside his country of origin or nationality” and
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“‘have fled their country because their lives,
safety or freedom have been threatened by

. massive violation of human rights or other
circumstances which have seriously disturbed
public order”, persons displaced due to natural
disasters may be granted refugee status and in
this case receiver country is obliged to provide
such person with corresponding support.

In Sweden and Finland eco-migrants (eco-
refugees) are protected by law — in Sweden
eco-migrants as recognized as persons “who
need assistance”, in Finland Aliens’ Legal
State Act gives residence right to foreigner,
who can not return to their country due to con-
flict or natural disaster. USA and Canada pro-
vides humanitarian support to citizens of those
countries, where natural disaster took place, if
citizens of that country during natural disaster
were visiting USA or Canada correspondingly.
Temporary status is granted for 6-18 months®.

In most cases migration takes place from
developing, poor country to developed and rich
countries. It is pretty difficult to tell difference
between migration due to climate from migra-
tion due to economic reasons, and also it may
be mentioned that economic problems affect
eco-migrants as well, as they also have finan-
cial problems due to climate conditions or ca-
tastrophes. Taking this into account, developed
countries are not granting status of refugee to
eco-migrants, because citizens of countries
under economic distress are not getting status
of refugee, as economic problems are not in
the list of internationally recognized definition
of “refugee”.

For present there are many debates on
this issue, some researchers state that cli-
mate change is mainly caused by the activities
conducted by developed countries (exhaust
stokes, air and river pollution), developing, poor
countries have less impact on climate change.
Because of this these countries should have
moral obligation to help eco-migrants from poor
countries?,

This problem will become more acute in fu-
ture if scientists’ hypotheses may come true in
future and sea level will rise, as a result some
island-states in Pacific Ocean may totally or
partially go under water*' and their population
will be forced to migrate to other countries*2.
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The article 4 of the Law of Georgia on
Refugees and Humanitarian Statuses*® defines
that humanitarian status may be granted to
person, (a) who is not citizen of Georgia and
stateless person continually residing in Georgia
and (b) who came to Georgia from neighbor-
ing originating country due to natural disaster
happened there. The status is granted for one
year and may be prolonged if there steel ex-
ists conditions, bases on which the status was
granted.

3. NATIONAL LEGISLATION AND PRACTICE

In Georgia natural catastrophes often
takes place due to its geographical and clime
conditions*.

According to Public Defender of Georgia
by official information from the Ministry of
Internally Displaced Persons from the Occupied
Territories, Accommodation and Refugees
35,204 families are registered as affected by
natural disasters in Georgia.*

Website www.ecomigrants.ge which was
created in the frames of the Project Support of
State Policy in Eco-Migration Sphere created
by NGO “Borjghali” is stated that by 2011 infor-
mation Georgia is characterized with high lev-
el index of natural disasters. By Environment
National Agency in recent years frequency and
scale of national disasters sharply raised and
is becoming more active. Suring last 10 years
Georgia lost more than 500 million US Dollars
because of natural disasters, number of victims
affected by natural disasters reached more
than 400,

3.1. National legislation

The issue of internally displaced persons
is regulated by the Law of Georgia on Internally
Displaced Persons from Occupied Territories —
IDPS*". According to the first article of the Law
IDP is citizen of Georgia or stateless person per-
manently residing in Georgia, who was forced
to leave his place of permanent residency due
to the threat to his or his family members life,
health and freedom, as a result of occupation
and aggression of a foreign state, violation of
human rights. Child is entitled to receive IDP
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status based on the consent from parent (par-
ents) or other legal representative or if both or
one of the parents have or had IDP status.

As we see natural disaster is not men-
tioned the in the Law, and correspondingly per-
sons displaced due to natural disasters are not
recognized and IDP and can not receive IDP
status, as according to the decree #142 of the
Minister of Refugees and Resettlement*® |IDP
status is granted only during conditions list-
ed in the first article of the LAW on Internally
Displaced Persons — IDPs.

For establishing UN Guiding Principles
in national legislations in 2008 was published
manual — Protecting Internally Displaced
Persons*®, where is stated that IDP national
definition and usage in practice may be more
narrow than in Guiding Principles. For exam-
ple in national legislation IDP status may not
be granted to persons displaced due hostilities
of specific armed groups, or persons displaces
due to natural disasters. This may cause un-
equal treatment of those people, who has the
same needs as other IDPs; this violets their
rights in the view of international human rights
and humanitarian law.

In the Regulations of the Ministry of IDPs
from the Occupied Territories, Accommodation
and Refugees of Georgia is said that Ministry®°
within its competences elaborates and con-
ducts united state policy. The competence of
the Ministry is conducting of executive authority
in the field of social and legal protection, migra-
tion control and resettlement field of IDPs from
occupied territories, asylum seekers, refugees
or persons having humanitarian status, repa-
triates, victims of natural disasters and other
migrants.

The function of the Ministry if regulation of
migration flows, organization of temporary or
constant resettlement, creation of adaptation-
integration conditions and social protection of
IDPs, asylum seekers, refugees or persons
having humanitarian status, repatriates, mi-
grants (natural disasters, epidemics, etc.), tak-
ing into account country’s political, social-eco-
nomic and demographic conditions.

The goal of the Department of Migration,
Repatriates and Refugees is elaboration and
support of execution of effective management

eco-migration processes of eco-migration pro-
cesses caused by natural disasters; In the
frames of its competence monitoring of mi-
gration processes on the territory of Georgia
and prognosis of migration flaw from natural-
hazardous regions and implementation of eco-
migrants’ resettlement programs; Organization
of eco-migrants’ resettlement; Elaboration and
support of implementation of programs for ad-
aptation-integration programs at new dwelling;
Creation of eco-migrants data basis.

Although Ministry Regulations envisage
temporary or continuous resettlement of per-
sons displaced due to natural disasters, cre-
ation of adaptation programs for them, their
social support and creation of eco-migrants da-
tabases, it is not understandable on what basis
the Ministry grants status of persons displaced
due to natural disasters and what is the sys-
tem of their social support. And absolutely not
understandable term “eco-migrant” — in the ob-
ligation to create eco-migrants databases, as
such term is not used in any documents regu-
lating this field.

In  November 2013 was published
Decree #779% of the Minister of Refugees
and Resettlement on the Approval of the
Resettlement Criteria of the Victims of the
Natural Disasters and Families Subjected to
Resettlement and Establishing of Resettlement
Issues Regulatory Commission. The Decree
specifies the term of victims of the natural di-
sasters and families subjected to resettlement
— persons constantly living in solitude on liv-
ing place having relative or non-relative rela-
tions, who together domestic economy (family
may be consisting from one member) and live
in building/house which is extra hazardous for
live or health or in the risk zone of natural or
anthropogenic disasters.

This Decree is really positive imitative, as
specifies criteria of giving houses for victims of
the natural disasters, rules of transfer of houses
and resettlement of victims of natural disasters
and families subjected to resettlement, what is
one of the biggest problems of eco-migrants for
present.

Migration due to natural disaster is also
mentioned on the website of the Ministry of IDPs
from Occupied Territories, Accommodation
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and Refugees — by Ministry information migra-
tion means change of residence by separate
persons or group of persons in spite of reasons
and aims. The causes of migrations may be as
ecologic catastrophes or political motives, bet-
ter economic perspectives or political protec-
tion at destination place®2.

In November 2013 Government of Georgia
initiated draft of Law on Internally Displaced
Persons from Occupied Territories — IDPs in the
Parliament of Georgia. The leading Committee
is Human Rights Protection and Civil Integration
Committee. In this new draft persons displaced
due to natural disasters are not mentioned
again. Article 6 defines the term of IDP — IDP
is citizen of Georgia or stateless person per-
manently residing in Georgia, who was forced
to leave his place of permanent residency due
to the threat to his or his family members life,
health and freedom, as a result of occupation,
aggression, armed conflict, universal violence
and/or massive violation of human rights, and/
or it is impossible to return at his permanent liv-
ing place due to abovementioned reasons.

Committee hearings started: draft-law on
Internally Displaced Persons from Occupied
Territories — IDPs on November 26, 2013 was
considered at the Financial-Budgetary and
Legal Committees hearing, on November 29
Human Rights Protection and Civil Integration
Committee and Healthcare and Social Issues
Committee hearings.

On December 24, 2013 Members of
Parliament on the session by 88 votes passed
draft-law on Internally Displaced Persons from
Occupied Territories — IDPs%. The draft regu-
lates foundations and conditions of granting,
stopping, seizure and restoration of IDP status,
legal, economic and social guaranties of IDPs,
their rights and obligations, also rights and obli-
gations of persons affected by catastrophes or
infrastructure projects.

In none of press releases are mentioned
persons displaces or affected by natural di-
sasters. It is expected that the draft-law will be
passed in the beginning of 2014 and if in the
second hearing in the IDP definition will not be
added persons displaced due to natural disas-
ters, eco-migrants will again stay without sta-
tus.
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3.2. PRACTICE

Ministry of IDPs from Occupied Territories,
Accommodation and Refugees of Georgia pro-
vides execution of state policy in the field of
social and legal protection, migration control
and resettlement of refugees, asylum seekers,
IDPs, repatriates, persons affected by natural
disasters and other migrants.

In spite of non-existence of legal base, for
specific natural disasters Georgian government
during years was taking measures to supports
affected population. Examples of these are the
following:

e Government decree #627 of October 24,
2007 on conducting financial support to the
homeless population due to natural disas-
ter — the aim was to support two families
that became homeless in Kurta municipal-
ity, village Kurta due to natural disaster in
September 2007.

e Government decree #121 of April 14, 2005
on conducting supportive measures for
population affected and homeless due to
natural disasters in Racha-Lechkhumi and
Lower Svaneti.

e Government decree #530 of December
3, 2005 on measures to support Dusheti
region, Khevsureti population affected by
natural disaster.

e Government decree #6 of January 10,
2007 on financial support of four families
that staid homeless due to natural disaster
in Baghdati region, village Dim.

There are more documents of this type and
cover the specific natural disaster. There is no
united approach to support population affected
by natural disaster.

In budget of 2014 some municipalities’
Local Councils (Sakrebulos) envisaged sums
for support of population affected by natural
disaster. For example Akhalktsikhe municipal-
ity envisaged 40,000 GEL for building materi-
als for socially unprotected and disaster af-
fected population®. Kharagauli municipality
had to make amendment in its budget and in
December 2013 increased financing of pro-
viding disaster affected population with living
place from 119,000 GEL to 130,000 GEL®. In
2013 Baghdati municipality®® envisaged com-
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pensation for damages by natural disasters
50,000 GEL®". For comparison Baghdati mu-
nicipality spending for damages incurred by
natural disasters in 2010 had 15,200 GEL, in
2011 - 71,000 GEL, in 2012 — 60,000 GEL. In
is interesting that Baghdati municipality decid-
ed for prevention of frequent natural disasters,
fire and other accidents equipping fire-rescue
service with corresponding technologies for op-
erative actions, taking into account existing re-
sources and demand. Sachkhere municipality
Sakrebulo in 2013 decided® to provide popu-
lation affected by natural disaster by one-time
financial help from municipality budget®®.

During years in different municipalities
throughout of different regions of Georgia had
different approaches and different sums were
envisaged to support population affected by
natural disasters. In some cases the sums were
paid from local budget, in some cases sums
were added from central budget and spent en-
tirely from central budget, for example during
last years sums were spent from President’s
Reserve Fund.

One more problem which IDP Ministry staff
and local self-governments face are where and
how resettle population affected and displaced
by natural disaster.

In 2005 Deputy Minister of Refugee and
Accommodation J.Kh. was dismissed by Prime
Minister's decree of April 14, 2005. According
to Refugee Minister letter, J.Kh. by his own
initiative resettled 38 families affected by natu-
ral disaster in Adjara Mountainous Region to
Tsalka region village in the houses of ethnic
Greek population. J.Kh. had to purchase these
houses, but he placed 38 families from Adjara
in the houses abandoned by ethnic Greeks
before the purchase process was conducted.
J.Kh. stated that he placed these people in
houses before purchase procedures were over
and documents prepared, as oral negotiations
on purchase were still going with owners and
people who had authorized warrant from own-
ers. Information about these procedures was
not shared with region State Representative or
governor, also issue was not coordinated with
Minister of Refugees. J.Kh. appealed in court
decree on his dismissal, stating that Minister
was informed about the issue, Thilisi City Court

ruled to leave Prime Minister's decree in force
in September 2005. Tbilisi Appellate Court in
April 2008 and Cassation in September 2008
left Thilisi City Court ruling in force®.

Abovementioned case was interested in
the view that according to the Government of
Georgia decree #58 of March 17, 2005, the
Ministry of Refugees and Accommodation is
assigned to make corresponding decisions for
providing population affected by natural disas-
ters with houses from sums envisaged by Law
on State Budget of Georgia 2005 in article of
inter-country migration processes and conduct
state purchases in different regions of Georgia
through selection of suppliers in coordina-
tion with State Purchases Agency of Georgia
and according to the rules set by legislation of
Georgia.

What happens when persons affected by
natural disasters should be located in flats/
houses but there are no free spaces in munici-
pality. August 2008 War showed that mainly
IDPs are placed in schools, kindergartens and
sometimes in hospitals, although this is tempo-
rary solution. In long run perspective either cor-
responding spaces should be purchased and
handed to these people, or houses damaged
by natural disasters should be renovated and
displaced persons should be returned back to
their homes, of course after conducting mea-
sures to prevent future disasters.

Eco-migrants living in Tsalka municipality
on December 19, 2013 held precautionary pro-
test in Tsalka municipality village Tbeti. They
state is their demands are not fulfilled they are
going to return back to Adjara and continue
protests®’. Population displaced from Adjara
due to natural disaster and accommodated in
Tsalka requested government not only get in-
terested with eco-migrants’ problems, but also
start taking actual steps.

Tetritskaro municipality is not the only one
in Kvemo Kartli region where eco-migrants live.
There are thousands of eco-migrant families
living in Gardabani, Marneuli, Dmanisi, Bolnisi
and Tsalka, who request that their status should
be defined once and forever.

In the viewpoint of December 2013 pro-
tests mass media got interested in this prob-
lem and there were published several articles
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on eco-migrants’ problems, among them “Eco-
migrants will meet one more New Year in wait-
ing for status®?”, where are described problems
of eco-migrants living in Kvemo Kartli. Kvemo
Kartli is one of the biggest receiver region,
where are living families affected by natu-
ral disasters from Adjara and Upper Svaneti.
Eco-migrants state that their problems can be
solved only through amending legislation and
granting them status.

In the article eco-migrants say, that they
have not received any social or planned as-
sistance. “We live here starting from 2000 and
nobody cares about our problems. We our self
deal with indigence and need. It is most im-
portant to define our status. You say we are
eco-migrants but in reality it is not written any-
where. Nobody recognizes us, so that govern-
ment should provide us with what is obliged
to do. Our problems may be solved only by
granting status” — stated eco-migrant Nikoloz
Khabuliani.

Human Rights House representative Aleko
Tskitishvili considers® that the main problem is
not assessing the risks, because of this State
encounters millions of Laris of unforeseen
damage. Natural disasters are not infrequent
in Georgia — flooding, landslide, storm, hurri-
cane and other natural disasters often destroy
houses and living environment to population.
Authorities generally deal with the result of the
disaster and pay less attention to the preven-
tive measures. Mostly problematic is spring
season, when snow in mountains melts and
rivers rise. Spring rain adds to it its share and
natural disasters take place — landslide, torrent,
flooding, and as a result thousands of people
are affected.

According to the official statistics in pe-
riod of 1987-2010 up to 400 persons died in
Georgia due to natural disasters. Economic
damage is approximately 150 million US dollars
annually. In 2006 specialist in Georgia estab-
lished 53,000 landslide motions on 1,500,000
hectares area. In the risk zone are up to 3,000
settlements with 400,000 families.

For prevention of natural disasters sums
envisaged in the State budget is 40 times less
than incurred damage. By experts’ opinion the
main foundation of the problem is exactly such
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attitude. By Caucasus Environmental NGO
Network (CENN) Project Coordinator Rezo
Getiashvili’s opinion, State should pay more
attention to risk management, what mainly
means pre-disaster activities — preventive
measures®.

Good example for centralized manage-
ment style non-effectiveness is case of village
Zemo Mleta®®. NGOs and journbalists already
for several years are underlining on problems
of this small village in Mtskheta Mtianeti re-
gion, where several families every spring are
facing destruction. On June 15 Tbhilisi Human
Rights House held guidance tour for journalists
in Zemo Mleta, for once more hear about prob-
lems of this village and in future write in their
publications. It turned out that situation still is
unchanged, but before upcoming elections in
autumn authorizes promised Zemo Mleta in-
habitants resettlement in safe place.

Together with eco-migration rises one
more problem — persons affected by natural
disasters and displaced to other regions often
can not adapt to the new unknown environment
and return back to their villages, where contin-
ue to live under risk.

3.3. Special report of the Public
Defender of Georgia

Starting from 2010 Public Defender’s Office
of Georgia (PDO) was writing in Parliamentary
reports about human rights situation of persons
affected by and displaced due to natural disas-
ters. In 2013 PDO issues special report on this
issue®®.

In 20112012 people affected by and forc-
ibly displaced due to natural disasters — eco-
migrants — were often addressing PDO. The
examination of applications revealed that vio-
lations of human rights in this sphere are as
a rule systematic rather than individual and
one-time character. There are individual viola-
tions as well, which in most cases are caused
by non-existence of corresponding protection
standards.

PDO states that in Georgia up till lacks cor-
responding legal base, which would regulate
the legal status of persons affected by natural
disasters, there are no appropriate guidelines
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or procedural acts of statutory force, which

would put ongoing processes in legal frame-

work. There is observed inconsistent approach
and lack of financial recourses, what itself cre-
ates additional problems.

Public Defender gave list of recommen-
dations to the Government of Georgia and
Parliament of Georgia:

e Definition of eco-migrant term in national
legislation.

e Establishing of united approach toward
persons affected by and displaced due to
natural disasters for protection of rights of
these people.

o Elaboration of strategies of eco-migrants
resettlement with further adaptation-inte-
gration strategies and their effective imple-
mentation in practice.

e Establishing of state obligation for cover-
ing expenses necessary for eco-migrants’
resettlement.

e  Write out obligations of local governments
on submitting information, financial con-
tent/support about persons affected by and
displaced due to natural disasters — eco-
migrants to the Ministry of IDPs, Refugees
and Accommodation.

e Calculation of the expenses needed for
providing eco-migrants with living spaces
and envisage these sums in State budget
gradually.

e Write out procedural rules/guideline prin-
ciples, rules of distribution of houses, con-
ditions of handing houses/shelters in own-
ership for the persons affected by natural
disasters.

e Create eco-migrants’ electronic databas-
es.

4. CONCLUSION

Recently the problem of eco-migrants is
actively discussed by different researchers
throughout the world. In spite the fact that migra-
tion due to ecology conditions and catastrophes
always existed, in the 21% century this problem
became extremely acute. Separate researches
were needed to prove that migration might be
linked with climate changes. Correspondingly
eco-migrants are called different names “eco-

"«

migrants”, “persons displaced due to natural
disasters”, “environment migrants”, “climate
migrants”, “climate refugees”, etc. Whatever
term is used, the most important issue is how
this term will be reflected in international docu-
ments or national legislation and what will be
status and rights to persons displaced due to
natural disasters.

On international level there does not ex-
ist document, which would oblige States to
conduct specific measures to support persons
displaced due to natural disasters. The main
document in this field is UN Guiding Principles
on Displacement, which has recommendatory
character. According to Principles among IDP
are also considered persons who have been
forced or obliged to flee or to leave their homes
or places of habitual residence as a result of
natural or human-made disasters. And despite
of recommendatory nature of this principle,
some countries included it in national legisla-
tion (USA, Peru, Columbia).

In most cases (especially developing and
least-developed countries) take specific mea-
sures on specific natural disaster — medical aid,
providing with food, water and hygiene means,
in case of need resettlement to temporary resi-
dence or camp. During especially hard natural
disaster country receives international humani-
tarian help — food, medicine, clothes and finan-
cial help, which should be used to eradicate
result of the catastrophe. Although Haiti earth-
quake example shows that eradication of di-
saster damages needs long time (especially in
poor countries) — earthquake was in 2010 and
in December 2013 according to UN Resident
and Humanitarian Coordinator for Haiti Peter
de Clercq 817,000 Haitians steel needed hu-
manitarian help, many of them do not have
food, and still lives in hard conditions in exist-
ing 300 camps.

European Court of Human Rights (ECHR)
practice on natural or man-made disasters is
pretty scarce, thus it is difficult to judge united
attitude towards issues of persons affected by
or displaced due to natural disasters. ECHR
considered four cases in this field, among them
two concerned dangerous activities and two —
natural catastrophes. In cases Budayeva and
others vs. Russia and Oneryildiz vs. Turkey
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ECHR judged violation of article 2 of the
Convention — right to life. In case of Murillo
Saldias and others vs. Spain ECHR ruled com-
plaint inadmissible, because national mecha-
nisms were not exhausted, thus it is difficult to
judge whether ECHR would see violation of ar-
ticle 2 of the Convention. From these cases can
be said that State should take measures not to
endanger citizens’ lives and State has positive
obligation to protect citizens’ property. ECHR
saw grounded link between loss of person’s life
and negligence committed by authorities, what
is violation of State’s positive obligation in the
view of dangerous activities.

In 2011 in “Dialogue between judges” Unit-
ed Nations High Commissioner for Refugees
Antdnio Guterres stated that ECHR has already
considered several cases of people displaced
due to natural catastrophes, although the num-
ber could rise in view of the protracted nature of
internal displacement in Europe and the mount-
ing frustration of the internally displaced.

Georgia is among the countries, which did
not include persons displaced due to natural
disasters in the list of internally displaced per-
sons and is not granting them IDP status — in
the Law of Georgia on Internally Displaced Per-
sons from Occupied Territories — IDPS are not
listed persons displaced due to natural disas-
ters.

As we saw above, there is no united ap-
proach in Georgia with regard of support of
persons affected by natural disasters; dur-
ing specific natural disasters authorities make
momentarily reactions in the view of existing
resources. Some municipality councils envis-
aged interests of population affected by natural
disasters and planed in the budget their sup-
port, although not every municipality of Georgia
envisaged article of financial aid to disaster af-
fected population in their budget.

In 2013 government considered eco-mi-
grants’ problems and Minister of IDPs from Oc-
cupied Territories, Refugees and Accommo-
dation issued decree #779 on the Approval of
the Resettlement Criteria of the Victims of the
Natural Disasters and Families Subjected to
Resettlement and Establishing of Resettlement
Issues Regulatory Commission. This is Minis-
try’s attempt to create framework and criteria
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for support of eco-migrants, and this is indeed
positive step. Although it is interesting that on
the legislation level there does no definition of
term eco-migrant. The decree specifies that
victims of the natural disasters and families
subjected to resettlement are persons con-
stantly living in solitude on living space, having
relative or non-relative relations, who together
domestic economy (family may be consisting
from one member) and live in building/house
which is extra hazardous for live or health or
in the risk zone of natural or anthropogenic di-
sasters.

Eco-migrants state that they had not re-
ceived any aid during years, houses where
they were moved are not registered on their
name and at any moment they may be moved
out. Eco-migrants and experts of this field con-
sider that till there is not created corresponding
legislation and eco-migrants are not granted
corresponding status, their rights will not be
protected and there still would not be united ap-
proach in solving their problems and conduct-
ing social support.

In 2013 Public Defender of Georgia issued
special report on human rights situation of per-
sons affected by and displaced due to natural
disasters. Public Defender underlined that in
Georgia still does not exist corresponding legal
framework, which would regulate the right situ-
ation of persons affected by natural disasters,
there are no appropriate guidelines or norma-
tive force procedural acts, which would put
ongoing processes in legal framework. There
is observed inconsistent approach and lack
of financial recourses, what creates additional
problems. Public Defender addressed with rec-
ommendations to Parliament and Government
of Georgia to regulate this problem. We can as-
sume that IDP and Refugee Minister's Decree
#779 was result of Public Defender's recom-
mendation and/or protests of eco-migrants liv-
ing in Tsalka.

In the theme we briefly overviewed per-
sons affected with natural disasters, who had
to cross border and became so called eco-ref-
ugees. In spite that there is big debate on right-
ness of this term and status, finally decision on
granting status and their support depends on
the good will and legislation of receiver coun-
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try. According to Law of Georgia on Refugees
and Humanitarian Statuses, the humanitarian
status may be granted to person, who is not
citizen of Georgia and stateless person con-
tinually residing in Georgia, and who came to
Georgia from neighboring originating country
due to natural disaster happened there. The
status is granted for one year and may be pro-
longed if there steel exists conditions, bases on
which the status was granted.

As separate problem stand activities to
be conducted to prevent natural disasters. In
March 2013 the Brookings Institution pub-
lished report “The Year of Recurring Disas-
ters: A Review of Natural Disasters in 2012".
Authors underline that it is possible to foresee
risks the risks of natural catastrophes and con-
duct activities to avoid them or make timely
reaction. NGO working in Georgia state that
country spends millions of GEL on recupera-
tion of results of the disaster rather than on its
prevention. In some cases there may be con-
ducted special measures to prevent some ca-
tastrophes. ECHR places positive obligation on
States to protect citizens’ life and property, take
measures not to endanger citizens’ lives due to
natural disasters. Prevention of natural disas-
ter is pretty difficult, although authorities may
take steps to avoid some of them — strength-
ening dams on shores, establishing of corre-
sponding standards of construction on places,
which have risks of landslide or rock derange
and control fulfilment of standards, creation
of evacuation plan, trainings of population and
their timely warning, etc.

Finally | want to mention that Georgia’s
approach toward eco-migrants’ issue is not
too much different from the most (developing
or least-developed) countries approach — not

1

granting IDP status, response on specific natu-
ral disasters not taking steps on prevention of
natural disasters risks. In spite that there is ac-
tive discussion on this issue today and if scien-
tists’ calculation is correct, then by 2050 there
will be more than 200 million migrants in the
world displaced due to climate change, coun-
tries anyway avoid economic risks to grant IDP
status to eco-migrants.

Below are some recommendations to
Georgian authorities, which preferably would
be implemented soon, in order to protect
eco-migrants’ rights and avoid risks of natu-
ral disasters. It should be mentioned that my
recommendations does not differ much from
recommendations given by Public Defender of
Georgia.

Recommendations

o Establish corresponding legal base and
grant eco-migrants corresponding status.

e Gather statistics on eco-migrants in
Georgia.

e Government of Georgia needs to start
working on decreasing risks of catastro-
phes.

e After regulating the issue of eco-migrants’
status, Government of Georgia needs to
start working on problems to be solved in
long run, like providing eco-migrants with
social support, giving into ownership liv-
ing spaces (this issue is most problematic
to eco-migrants from Adjara who live in
Kvemo Kartli and other regions of Georgia),
creation of livelihood sources and job
places at the places they are resettled or
returned, implementing of healthcare and
education programs.
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Bemgdol gmeg Bobgzcomsb gqg@dsbosdn sMe-
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mgadsern@aem Rs3Lgmamms Mazbgo bog@dbm-
dmaE 350DoMEs, MoEash gqgmdsbools gogm-
®056960L dg3ga LadbMgon Ladmgstn ggod-
BoFo 3mbGmmem agm. 90-0560 Bemgdol
dmmmb 3o aMamgasmadolb  Mommgbmdsd
dgd0Mgds ©sabym, Gabo bLogomomom d0b-
9bo(3 gbadmms g3cim 3o3dncnl gogemomgds
aobs.”

3.2.1. 030gM3(300b 30Gmdgdo
©> byds@msmon

MEbmgmgdol dgbobgd 1965 bemob o480
3bgbgdos J39yo6s30 d53mbgmsdy bgdsmongol
35(3990L 306Md7gdL. 363569 doMsmn 3o aso(s-
99m©s J399s6530 maasmuon dymey 3ofg-
3Dy, B3 o0 odmg3a0 3m3omdob gmgdab.
dggmo @™ 3139680 dggoms 1990 Beral 5483
MEbmgmadol dgbobgd, HmImomsy ©obgbs
LogbmgFagdgmo bgdotmaznl mn Lobg: du-
3030 s Mmgdomoa. 2005 Egmb domgdam odbs
Losbmgmgdgmo bgdofmgal dgbobgd  sg@o0,
Am3gmag sbg3g IvmEmE MG Labal bydsmo-
30b 35(3995b 0m35mobb0bgdrs. pmgl 3o sbg-
00 630561035 asbermmagdom 35 Lobobes. 2007
Byl 34bogb@ogds dnomm aosbyzg@omads
080gM5(300b bygMmAdn 936Mm3533060b oM d-
&03980L  39360600b  356mb3gdmmdsdn 0d-
3mg396@s(300b dgbobgd. o330 11 wotgd@nge
0d6s  ao@dm@sboma  g9Mdsbool  396mb3og-
demmdado s IMsgamads gMmgbyymads bmMdsd
35603900 (33m0mgds.t

5bobndbogns, Mm3  g9M3sbool  dmog-
Amds  mogdnfggmae  dobmdfngn  Mga9)-
mamndaznolb  Lab@nzo BobsomBogan oym,
Mo0a5b mgmows, Mmd gl sMomagasmyco do-
3653000 653J9Dgdgmo gogd@mMn gobogdmws.
a9635600L  306MbIgdmmds s Mgammam-
0bs(300 0(36mdL  dozbmzFgdmol  bLGsGLL,
Bm3gmag 9M(3 SOSMYIIMNMNS S (3 S~
©m39896@0M9dnmo, o5mbadbym  LGsGnLL
39364bomgdmmds  (“toleration”)  gBmwgds.
33 LEOGNLL 60dgdgb 30fgdl, GmAmadocs
9439909656 93056 ©g3BmEGs(300L s gdmggem
3963560530 ©MAg6aL N@mgds Modgbndy
Eom, 33060000 b mz3000. bGoGNLNL dggmmdy-
m9dL o300 dgbemmmmo 33988 g9 3sbool
LodMdom boboMdy s JbmEmE bsBammdMagn
b gooma®o obdomgds.!

Bmgoa, (36m3Mgdol bgdsmmgs ggmds-
bosdo dgndmgds asoglb 8mdomdob, mgsbal
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359M0056980L s LBsg3mab-BMgababagdals
30bboo. 9 3965L369em 398 gamEnsbmeb ©s3og3-
dofgdoo o930 gdgmos aof33gmmo Mbamg-
b0l gmmdalb ol MGgds/wsd83o(3gdo.
306gd0, HmImgddgz aon3nds sbgmo bgdam-
39, dgodmgds 0y3bgb 3936096 gd0, badbgL-
396930, bgmmgbgd0l bgzg@mda dmdmdsgg ss-
d0obgda, L3MMEL3Y6gdn, JNEBsMaLEGgdo ©
5.d. 67050339800 a5(3935L 99398009056 gd056
abgzg gobogycem g9fmdsbgmagda, Mmdmadacs
bM3EMdgb LadmgaMastgm, dgmeg dbme-
mom mdob @Amb gomssgomgdamoa 3ofgdo,
306930, Mm3mgdag d5393mdsdn (36mzgHmdeo-
696 3963560530 ©s oz 9396 JIGYBgdal
NRBmgds. bgdommgol ao39ds dgbadmgdgmos
sbggg 9Me-94L3gMGNE 3MmygLogddg: bLg-
bmbao dndsbgmo, dobsdmbadbabafmaqgdo ©s
bbgo.t?

Lo 3obmb3mgdmm (33emnmgdgdals s bm-
doms abggbol 3oGomgmeyFon 3963560530
dndnbomgmdes L3gEoomyMa 3MmamMadgda,
A0 afgamofgdamoaym od ofms dpgm-
dofgmds, HmMImado(y SMOmgasno ndym-
%390mbgb a9M3560530 0dal godm, Gmd 396
0553359mPnemgl 3obmbagdmmdoo gomgsm-
0bB0bgdmemn 3oEHMdgdo s ndnmgdama gobo-
696 sMomaasmuMom gosg33900m babrmgatn
56 30B0bmgzn 3ol gobzmal dgdwgg sGoemg-
aomMam aMhgbormnyzbgb J3q9s6sdo.

3.2.1.1. bs30%m 3memoBa g

39635605 a5b(393L GFMIBBoGMm 30dgdL
939460L ao@s33900Lmz0L, dgbagbal 30bgdL
3 03999 939496030 ©aMRgboLm3AL, @s bo-
(30mbam@ 30b93L dg@n 3gMomoom sMAg-
Bobmg0L.53 Boznmbaemyn g0bs oMol Bobsdn-
Amds 080365680b bLBGNLOL Bnboggdabomgals.
Jdgbodadobo, bogombacmm@a 30bob  as(39-
doborgob o 30mgdgmos 0d 3nmdgdob s 3day-
mgomagds, Mo gobbadmgMmmos (303990
bobmzMgdgmo bgdemmzgal go(3980bomgal.*

Bmgos,bogndm gobssbown botmggboem
b 0d6sb 398600l LogermBmgddo o6 b gmb-
Lyemgddobodmgemgstgm. Hmam36gbo,bsd
0390y 99&bbnsbo 30bobmzal syz0mgdgmos
Babsbbomn bgdatongs sbmgmgdals 3mma(zo-
obasb (g.6. “foreigners police”), Gm3gma(s s6nb
3obyybolbdggdgmn 03 BgoMom GgMHodm-
00dy, Lowo dg@obomos LazbmzMgdgmoa
bgdamomgol go(3980L mbmgbs. sbgomn bgdom-
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M35 9930 gdgemas 33Mqm3q ) (3bmgmal dng
dndomdal sbygdob LyMgomal dgdmbgggzsedo.
sbgo dgdmbzggzedn ©3Log8dmal Mobbdmds
Botragbomo mbrs nymb 30bab ao(3985809.%°

Bmgoma 300G Mondgdo, Mabas Mbws o 3-
doymaomgdogl 30bol 303mgdo 83mo03s6@0
s60b: Mbws dommommb as33Do36Mqd0b 3nd-
560, gmmdegl dmgdgo 35LL3MAHEL,® dabo
oMhgbs NbONbzgmympamo Mbos ngmb go-
boblbyMa s brs 3Jmbogl gobdMmomgmmdal
dgbodoadnbo obmggse g9Mdsbosdo obamAg-
bo.*
59OmM3mEEG 0l GFMobboGmmo 30babs o
dgbggbals 30Bobomgol gosbsbswo 60 g3cms,
bogombacnm@n gobabmgolb 30 g36m, bmenm
396 gm0 30babogal 60 936m.%8 30Bab ao(39-
3obg M0l gobohngMgds dgbadmgdgmoas M-
mobol  0@3nbabEMmsonm  Lsbsdstmemmdo,
o330 3MM 39096500 dg@on babgmdmagns,
M6 bLod Brmodwg.?

936m 3533060l Hgamms30067°8gmeg sb-
30 doRs8mmzgmnmon 439946980l gofis, a9Mds-
6030 dgbzmaborgol 30bs sbggg o6 bgoGgdsm
53@Mamool, abMogmal, 0s3mbaals, 396500l
Lodb. 3MEgab, sbaro Bgmsebrnal s 53960 30l
9960 9dmo 3§08 gd0b Imdomadggdl. mgcm
39803, 90b0dbymn 43996930l dmgjomsdggdl
sbggg of LgnFEgdsm BobobBsM gobzbowgdals
3039m9ds 3q9M3sbosdn bad m3q9Dy 390 390
oMhgbal dgdmbggzedaz 3o, doybgosgew
oMRgb0L 80bbabs.”!

3.2.1.2. bo6mzmgdgcmn 6335M o35

3963560530 dgbgemabsls aqgM8sbmmo 960l
(30b©s LogomEadymm oM oMb, oyd(3o 3ofyg-
dmgds dgadmgds dgozgommb. mgobomgm-
b0, 030363680l dndofm 5MLydmdL dmemm-
©obo, Mmd ob gErgds 0bgmaby®al 9bal
dgbbogmab §394sbsdn dgbgmab dgdwga, Gabo-
30bo(3 90035bgd9moas dgbodsdabo 3m@mbgda.
03086506 gdobmgal, GmImgdbsig  oMobog-
docnbo gbmdmngn mobfmgda sdzm, dgbodmms
bogomEgdmmm oymb sbgo 3uEbLaddy ©ob-
B6985.72 589158500 080bmgol, Bm3 go0(39L 8-
dngn LoigbmgMgdgman bgdofmgs, oznmgdyg-
0o 306035 ssEabEO™ML g963s56xmn gbals
LodoDobm (3MEbolb ©MBY. MdEs, 9 oMal
Logom@admmm, 306ds amoglb dsbdnbdgma
939460L abBME0s.” LozbmgMgdgmo bgdotiom-
300 35(39300 5@80babGMs30nma 3Mm39Ms

©a3bmmgdom mMn-badn ;mzgg gGdgmegds. (3b-
m36500L 6gdofmzody Mot Mbrs Jgoze3maL
30LoRngMgdal LodsMomgdmng Ladyomgdgdl
5 3503b, Mo 3gMomedn(y dgndmgds gos6-
439&0mgdob goboRogmads.”

139@gb dgdmbggzedn 3oMggmow bocgb-
™36l bgdammgzgodg dmmbmgbs dg@obae
MBos 0d6sb BoGdMIMbal J39965da. Hmegbacs
3005 o6 oMol bagomm, o6 brgds bgdsmomngol
a06sbemgds, 3530b obodzgdos aobs(sbaal
a039m90s  396M3s60sdn.  Logbmamgdgem  6g-
dommngol gobzdL MEbmgmgdol 3meoazns.”
Gmamez bgbo Loibmgmadgmo bgdscongol
a5(3985 @odmzoEgdamons Medwgbody aotg-
dmgdadg: 3oMo LosMbgdm Ladgsmgdom 0b-
GAbggmymaomos, g8dgggdoborgal  Logyyyd-
390 56 56 bgdmdL, dobo g 9M3sbosdo (sbmgeg-
35 LagMombgl o6 4360l J39460b 0bGgMgLgdl,

LO3oL3MEMBM  gomEadyEgds O3NS, ©S
Lognmm 30bs 3o(398mas.”

3.2.1.3. 30/Mmd930 mxpsbnb gogmonsbgdnb
In8b00r Fsbzemnb d9dmbz93590

39635600L dmdomsggms mgsbalb Bgzmg-
3bg  boibmgmgdgma  bgdstomgol  as3gde
35033999 d9b0M3900m6 560l ©s3s3d0tMg-
dqmo. o Bmdgmodg abgon  Jzgybols dm-
Jomadg, Gm8mal 8mdomadggdas 93Rbgmmo
36056 Ladmgdal goysmdgdsdn g9Mdsbnsda
939 BEob@ o gobom s dg30ga 39o3L9dL
asobo(sbol  (5bmzMgdal bgdofmzal go39-
3obmob s 3o3doMgdom, dobo gobszbon o6
asbabamgdos. ob gomegdamon 0dbgds, Hma od-
mbgb 1396 mo30L BadmImdolb J39ysbsda
504 d9080bmb gobs3bawn bgdsmmgal go3gdn
®omdady. 936Mm3533060b bbgs J39ybgdals dm-
Jomdggdal mgobal Bg3Mgdmsb dndscromngdada
dbaogbo Immbmabs o6 ool oagbamon. dom
dgpdmoso (3bmzEgdol bgdosmmgal dgbobgd
3565365000 396356053039 Borog0bmb.”

o3 d99bgds 3gbadg d3gybol dmgoemdols
mxobob Bg36gdl, dsm odzo mxsbalb gogm-
0056980b @mgds, o 498560590 3(3bmzcgd
306b g00Ab0s 3 9M3sb0sdn Immdngo (sbmzmgdol
bgdommgs 3060393 mEn Brob 3o@nm ob La(zb-
M3 gdgmo B6gdofmgs, Gm3gmocs 9339 SOLY-
dmd@s  JmMbnbgdsdmg s dmbammebgmos,
®m3 3oaMdgeregde jorgg 9o Byerdy 89@0
39000, MRdbob gogMmnsabgds 03 dgdmbgggzada

5383030905, 09 mM0gzg dgmmmg dgbodadabo
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obogobos.”® gofms 880bs, Bsdmbyyma mygsbals
69360 39mEgdamos, o(3mEgb g9c3sbgma g6
©0536y950L ombgbg 3506(5. n3 (39, 0 3069da,
Am3magdo(z o6 gd393gdecgdnsb g9mMmdsbnsda
Robgmobogol Logndm Mgg0dl, magobyygseman
361056 5b0dbymo 3omEgdnmgdabasb. agm-
35605d0 & Bmosbo (36mgmgdal dgdmga Mmygobob
bg36baz dgydmons Iedogn (3bmgcgdal bg-
domgob domgds vy 3ol 043L aocobGomgdy-
o 393mbagamoa. LazbmgMgdgma bgdommngol
3539300056 2 bemolb aobgmedwyg 3oL o6 o430
3mdomdolb ©obygdal mggmgds asdmbsjmabo
398mb3g3980L goms.”? 16 Brmodwy d53939-
30l 0dogMone ggM3sbosdn ©abadgzgdas oy
domn  Fdmdmgdo  (3bmzAmdgb  a396M3sbosdo
s 99300 oo 3gdmbagomn.® 18 Bgeml
b93000 d30mgdab 30dsFm aagbnmas Immb-
m3bs a9M3sbyemo gbob oMo (3m©babs.?
Gmamz bgbo, 18 byl Dgg0m mygsbob byzmb
dgdmos  dggeomeglb  omogal mgsbl gg96-
3560530 bmmme 300G 5Lo  gogoMzgdal
398:b393580.% 3533393, MmMmgdo(s Bogowgb
3963560530 mgobal aogHm0sbgdol dobdbom,
B gds 9930 300mmb gobsmmagds bzmmagdbe
5 dommgl LabBogmm obgbgdymagdgdda.
16 Bemob sbogdo 83333980 0mgdgb 3dogn
(3bm36980L bgdoMmgal, oy 8568sg & Bgma
85063 0(3bm3MgL 4968560530.83

1996 bgmb oMganmomms 9bmgmms
mxobgdol dpgmdstigmds, HmAmagdag agMds-
bosdo gz0mgbo gogamzgdol asdm 0y3bgb
Robgmagdo 8 9339 Imaboabgl 0b@gacszns
a9635600L 93mbm3n 3N, LmEosmy@ Lygm-
mgddo. 53dn 7, 856 500530560L dogmdatigmds
aobes  maasmafo smbndbymo 3GmaMmadol

boggndggmdg.

3.2.1.4. 30Mm38930 d9dsmdnb dnbbno
Bsbzemnb dgdombzg359n

M(3bmgmds godmgds donmmb Lazbmgmg-
dgmo  Bgdommzgs mzgomesabsgdgdal 80bbom
o030 ombgdmdl y3oMoGgbn g3mbmadnzna
ob L3gznomyMn Mggombomyma Logafmgds,
36 dmbommebgmos 3mboGoyco  g3mbmdo-
3060 dggan sbgmo sbsgdgdabash. 396mbal
dabggom, 3060343 500 000 g36m mbos ngmb
Rogdmmo bogdgdn s ¢bos 350gdbsl 806o-
398 5 Lodymdom sanmn.? sbgo g8mbggz9ddn
Losbmzgmgdgmnbgdommgs 354bod4d badn Bemals
39000 g50(3935, g53mbszmoal dgdmbzgzqdda

132

JOURNAL OF INTERNATIONAL LAW, N2, 2013

dgbadmagdgmos ox9dbgdol Bgdostmgals ao-
(39953

aEbmgmo  3gdsbgmabogolb  bgdatogals
353935 3963560530 Rabgmobomgzal sdm 3ng-
dmos ggc3sboals g3mbmdn 3ol dmmbmgboemg-
b5y, GmIgmoi  gobobodmgmgds  badydom
0By 96bgdmmo dgmdstigmdom, s 13-
13930mdsbmob dAdmmal bagnMmgdsbg.® bg-
dofmgs, Mmdgema(z 0demggs Indomdals agmg-

3o, dgbodmmas gongbdbmemme ggogfemyma
3bog8930L LogabBmb Mo6bB8Md0m.¥” Losgqb-

&™ 300gdlb ©sgdoc aosbyzg@omgdslb 0d
dgdmbzg3edn, 09y 080gMbG0b obogdgds o6
©35b0sbgdlL ggm3sboals Ladmdom dobaMl, ©s
o 0M00b ©obogdgdal dbyMzgmo g96M3sboanls
ab 39Lo3g J39y4b0b dmgomdgada, HMImgdbacs
sdzo 39domdol Bgdotimgs. gads, GmIgmacs
350(3985 393omdab 96 HmMgdoma (3bmgMmgdals
30bbom, Hmam s bgbo dgbeonnmos s¢mbnd-
Bymn 30D60m o Jobo gobabemgds bbgs Jabbom
o6 bgds.8 (3bmgMgdal 6gdsMmogs dgndmados
aa3Mdgmeaglb bgmobomo aosdmB3gdal go-
9dg 3domdol gmo Bemolb dg3mgy 0gogzg
©58b54393900156.2? 2007 Bemosb 3968560530
306b dgndmos ©sbaddogl 03 dgdmbggzedocy
o) dobo LabmzMgdgmo badstmgs bbgs 3ab-
Boo o60b go393mo.”

Ly dBMbyYH0 39dgdal obogdgds, Bmames
Bgbo, sg@etmem Lgd&m@dn brgds. bybmbama
33930 3306530306033 30 Loscmn Ybos 0y36496
obog39dmmo, @mgdo 306033 6 Lssomnm, ds-
a3 5om3gG gL mmbo mgabs ymggm goemygb-

amm Bgmobowdn.”

3.2.1.5. 30Mmdg30 b6szcems o BMgnbnb3yg-
80b 3n8b00cr Fsbzcmnb d9dmbz955d0

Lagbmgmgdgmo bgdsogal bobadmagm-
35 9b0g9MbLoEg&3dn Lbogmalb Imbadbswgdgmo
3960mEobmgol o6 ¢bos 8mgds@gdmeogl 2
Bgeb. Babo gogmdgmgds dqbadmgdgmon 0d69-
35, o) 30673 39 Joombos Lagomm dgwgal 3
396omedo s dabo dombggs dgbodmgdgmos
ambog®m 3om0dn. LagoGm Imambmgbgdas:
QbOMbggmympamo  dgdmbogomn s  xob-
IMmgmmdal  ©admggze. sbgmo  bgdemmgs
356536000l boMggbosb mMa mgal gosda
a50(3985.7

160g96mL0G &30 Rsdsgdal 3abboocr bo-
36m36M5dgmn 6gdatmags o6 as0(393s 9 m39Dy
3980 350000. LBagmal 3o63s3emmdada 3dom-



8. 800b I0dT, I3&15033N6 0L 803650CNITXN) SIS NBEN0I0 Lo 803556000 89501300 8610IF6IF 8

3o @abedggdns 90 pmg 6 180 babgzamasbs33g-
m0sbo My, sbgzg 3Med@ngob 30bbom LEY-
©9b&nb dgmeowo bogdnsbmds ¢baggmboqd-
30.% Bo635@ 9dmmo bodmemm baGobbol dm3-
m3900b Jgdmbggzedo dgbadmgdgmos Lasb-
m367g0gmn 6gdotmzal gobabmagds gMon Bemals
35000 badbabyMalb 8mdagdol obBom. badbab-
M0 9bs 0gmb 0bgmo, BmamEioy ebodggdas
030g6sb@abogals.

1991 Bemol Ggammemndszoal 3Mmams-
353 dmo(335 md3dgboggcal dodngdmado, HmA-
mgdbas oMo gmgzem me33gbagamdy. sbggy
0ygm 36MdgMmo Mganmamods3ool 3Gmamads,
Amdgmoi 3mbiMgGmmo 9Mmgbgdol bombl
9693m@s. Jogsmomsm, 1994 Emal 3Gma&msdom
oMgammome ngbowo o dqdolb doamdstig-
mds, sbggg ogm 3GmaMmeds 3530L@0bgmado-
bogob @s 5.3. 1999 Bemal 3Gmamseds gbgdmes
30690, Bm3madbas oo 3dmbosm domgdyy-
0 053d5boggeMDdY s 093696 ymggama oam-
Lemogool 39946900056, %330 dma(zgs 18,258
83m0n3ob@a. sbgmogg Lobals 3Mmamads gobb-
megogmes 2000 byl dmbbos-3g6(3mamszab-
0056 ©5 3MbmgmEseb Badmbmmo magdgbogal
dodngdmgdabomgnl, GmImgdbsi Modo 3gmb-
o0 0339boggodg Bomgdmma.?

2001 Bgmb a39M3sb00l Fabogsb Logdgmes
dnbab@MIs aobozbors, Mmd gg@dsbas 0do-
a65(300b 43940655.% 2006 Byl 0988303000
36maMads, Mmdgmoa(z 9bgdmes dgbybamgdmma
306900l badsMonmgdfingn dpgmdatigmdals wo-
Mganmotgdsl o obobo oo bbob gs6dsg-
mmdsadn (3bm3Mmdmbgb g9M3sb0sdo s 1339
0b@gamomgdamo  0yzbgb Labmgsomgdsda.
8mb0dbym 3Gma®madal ssbemmgdoo 72,000
505305060 303mgbdonMs, odgoeb asbmmg-
doo 20,000 o33symaomes LazbmgMgdgmo
bgdetmzom, bmem 30,000 505805685 doomm
3589300 39646omgdmmal b oG mbo.”

3.2.1.6. 393356000 bsdsmoremnb
d9b5853nbm3s g36m3nb bsdsmorsenarsb

65300960y bm@3s  ggcdsboal  356mb3-
©gbmmdado gbnbssmdogagds 936Mm3sgdatal
LodaMmomoamb.  g3@mzsgdamal  bLodsMoremals
0065bBo, o0madgmn o ofal 3933060l
dmgomadolb mygabolb by3Mds ogmmglb ggMdsb-
aemn gbs 0dnborgal, Gm3 donmmb bagbmatg-
dgmo  6gdsmze.”  aqmMBsbosdn  ggcH3sbaals
dmgdomadqgms mxabob Bgzmgdobogol sbgoma

dmmbmgbol ©obgbgds 3o gbabssmdmyagds
q936m 30300600b bLGIBEsME L, 5ygbgdl agm-
35600l 3mgomsggqdl sMomobadst dpgmdatg-
™330 3ogdamab bbgs Jg9ybgdals dmdsmdggdo-
36 dgmafgdoom. 39635600L 396mbB3gdrmmdbom
mxobob bg3@mds dgbadmms donmmb 3ydomdal
bgdofmgs mMn Bemal dgdwgg LazbmazMgdgma
Bgdotmngob as(39800006. 30533060l LadsMommnl
»obsbBs 3o gb 3os gHmo Bgmns.”

LogBom %0830, a9c3sbool  306mb3g-
demmds Lo jdome madgfornEns 0dog@sbd)-
90056 30350353530, Bo3 dgbadmmes sGab 3o-
©3(3 9B0-gemo dodgdo, Gab godm (3 3 gcdsbas
080g3M5bGms Bompgbmdom ghom-geo Bsdy-
396 d39y4bo omgzmyds. od(39, abo BodGns,
Am3 ggc3sbos o5 sMamgasman dymeo
303656@8900L  bogmgdmdal  gobosmal, ol
asdm(3 J399o6sl bogdmms Lo 3obmbdwgdmm
bm@38780L Inwdngn modgFmomoadszns s bLb-
3500Lbgs Mganm@emobsznol 3GMmaMedgdals
303mygbgdss. Ladmmmm xsddo, o3 yzgme-
39e3s dgmgan asdmomm s sfsmgase do-
26968 md BomEgbmds 53300 @s. Jobgoszow
530bs, §39y465da 9.6. “albodnom” dogob@gdo
gmzgmangol 0ombgdgdab, ol godm(g o9y30emy-
dg0d 396mb3gdmmdadn dg58)s6s Mgammam-
0bs(300L  394060D3gd0bs, MMIgmors  bady-
amgdoo 93@mMIdG o dmbogds 03 3oGms
dgmdatgmdol ofMgammotgds, Gmdmado(s
dgbodadolb 30mmdgdl os 3doygmenmgdgb.

3.3. 0dngMmsz00b 3memodn o
bogmsbzgodn
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MARIAM MAISURADZE

EUROPEAN UNION MIGRATION POLICY AND
THE IMPORTANCE OF MIGRATION MANAGEMENT

INTRODUCTION

In recent years migration has become
a leading global phenomenon in the world.
Migration issue occupies the leading place
in the recommendations of the reports of the
Global Commission on Social Trends and
Globalization." Besides regular migrants and
their families, there are season migrants, ille-
gal migrants and asylum seekers. On the one
hand, migration might be considered positive,
since a migrant often represents a worker who
adds values to a labor market and also, new
people bring new ideas and possibilities to the
country where they go. However, uncontrolled
migration can cause many negative conse-
quences to the sending as well as to the re-
ceiving country.?

On the background that the European
countries have a long experience and history
of immigration, it is interesting how the Europe
has managed to control this process in a way
not to hamper the European wellbeing but on
the contrary to bring positive results for the re-
gion.

Migration management and the related is-
sues are discussed in the present article. It is
divided into three parts. The first chapter refers
to the short overview of the migration history
in Europe and the reasons causing migration.
It defines migration and speaks about the im-
portance of immigration for Europe. The next
chapter refers to migration management in
the European Union and analyses the Union
treaties related to migration, discusses the
programs related to migration management,
neighbor policy and etc. Also, attention is de-
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voted to the circle migration as a means to fight
against uncontrolled migration and the policy of
Europe towards migrant workers who play an
important role in the migrant society. The third
chapter refers the national law and practice of
the EU member states related to migration. It
discusses the law and practice of France and
Germany as the countries with rich immigration
experience. And finally comes the conclusion
which sums up the main issues addressed in
the article.

1. HISTORY OF MIGRATION IN EUROPE AND
THE REASONS CAUSING IT

International migration is a massive move-
ment of population among the states which dra-
matically changes the whole picture of settle-
ment and demographic, social and racial-ethnic
structure of the population of certain countries.
International migration is one of the significant
factors of contemporary international relations.
The reasons causing migration might be politi-
cal (inter alia, ethnic cleansing and genocide)
as well as economic (improvement of material
conditions), religious, social-cultural, natural-
ecological, etc. According to time dimension, we
should distinguish permanent and temporary
migration. In the globalization era when com-
plex interconnections and trans-nationalization
are an overall phenomenon, international mi-
gration has become a massive trend. The right
to migration and free movement is a western
liberal-democratic value and an important ele-
ment of human rights. Therefore, a democratic
country has no right to prohibit its nationals to
go into emigration. On the other hand, uncon-
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trolled, illegal migration from the third countries
has become a pressing problem for Western
Europe, what has caused many obstacles and
made these countries to heavily restrict immi-
gration.?

Europe receives about 2 million migrants
annually. According to the UN, the intensity
of migration will be raised by 40% in the next
40 years.* Based on the 2005 situation, from
200 million migrants in the world, 70,6 million
lived in Europe.® If we compare the migrants
flow with the population numbers, the figures
in Europe is way above the figures of other
countries.® In Europe France and Germany
represent the countries of receiving the highest
number of immigrants.”

The migrants from the former colonies of
the Great Britain and France and Turkey into
Europe were joined by several new waves of
migrants coming from the Central and Eastern
Europe as well as from Africa. However, the
migration crises in Europe began in the begin-
ning of 1990-ies with the break-up of the Soviet
Union and the threat has emerged that the
population of the Eastern Europe would mas-
sively move to the Western Europe and would
endanger its wellbeing. But still, the European
labor market needed qualified staff almost in all
spheres. Therefore, from the beginning Europe
was less strict in pursuing migration policy. B

Emigration from developed countries is
caused by the shortage of work places in line
with the population increase, while the money
sent back by emigrants plays an important role
in the economy of such countries. However,
the flow of highly-qualified personnel (a so-
called Brain Drain) seriously endangers their
economic potential.®

Economic factor is not the only reason
causing migration, political tensions in the coun-
try also make people to search for a peaceful
place to live in other countries. Immigration in-
fluences the labor market for the employee, as
well as for the employer. It also influences fi-
nancial, cultural, social, demographic situation
in the country.

At this point the EU population amounts to
500 million. But it will decrease unless the birth
figures do not increase. At the same time, the
duration of life has increased, which means that

the European society is getting old and heavily
targets pension systems. The EU enlargement
has made Europe just a little younger, since the
majority of the population of the new Members
is the elderly and these Members have a low
birth figures. Economists often state that the
countries should allow for a high level of im-
migration to ease the demographic problems of
Europe. However, to maintain the proportions
between workers and pensioners, for instance
in Germany where the birth figures are very low,
it would require an unacceptably high numbers
of migrants. In any case, even migrants get old
and over time their birth levels come closer to
those of the hosting country.™

2. MIGRATION MANAGEMENT IN THE
EUROPEAN UNION

“Migrants need Europe, but Europe is also
in need of migrants. A closed-door Europe will
be more greedy, poor, week and old Europe.
While an open-door Europe is a more fair, rich,
strong and young Europe — taking into consid-
eration that migration is adequately managed,”
— stated the UN Secretary General before the
EU Parliament on 29 January 2004."

Despite numerous initiatives and revi-
sions, the EU unilateral policy related to migra-
tion management was remaining as an illusion,
since the Member States could not agree on
the unilateral policy on this issue.'? Finally, the
suggestions of the Commission concerning the
immigration have become the part of the leg-
islation.

Effective migration policy, as a rule, con-
siders and focuses on the reasons causing
migration. These reasons are divided into two
categories: so-called pull and push factors.
Push factors of migration might be unstable po-
litical situation in the country, poverty, etc. what
pushes a person to leave a country. While the
pull factors might be highly-developed econo-
my, family unity, demand in cheap labor, liberal
policy on migrants, etc., what will pull a migrant
towards going into a concrete country.'

Since 1989 Europe actively tires to regulate
conflict situations in the Central and Eastern
Europe, such as the Balkan countries and the
former Soviet Union countries. The process
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of stabilization and association as well as the
process of eastern enlargement of the EU will
positively influence the policy pursuing on mi-
gration.™

According to experts, the money sent by
emigrants into their homeland amounts to a vi-
tal means for developing this country’s econ-
omy. They sent approximately 400 milliard
dollars annually, what 4 times exceeds the aid
provided by the West."®

Migrants from the same town or region are
connected to each other through associations
and society groups in the receiving country.
These groups can help the governments to
form and finance assistance programs in their
homeland. They also want to organize diaspo-
ras so that they could do more for their country
and facilitate industry.®

In recent years the EU has decided to
pursue a unilateral global policy related to the
mentioned factors, what means that the Union
tries to unify and unilaterally resolve the is-
sues such as illegal migration, development
of countries abroad, regulation of demand on
highly-qualified labor, fight against trafficking.
The regions of priority are Africa, Eastern and
South-Eastern Europe. The first dimension is
the facilitation of visa regime and training of
border guards in the mentioned regions. The
second dimension is the support in economy
development.'”

2.1. Programs related migration
management

On the Union level, various meetings have
been held on migration management where ac-
tions plans, perspectives and ideas have been
discussed, later being reflected into the Union
legislation.

2.1.1. Tampere Program

Despite of the fact that in the 70-ies of the
XX century European countries had a restricted
migration policy, migrants still were managing
to cross the borders both legally and illegally.
Realizing that there was the need to form a
new migration policy related to migration man-
agement, in 1999 the European leaders orga-
nized a meeting in Tampere and presented the
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elements of the joint policy. The joint approach
which was agreed in Tampere, was approved
in 2004 by adopting the Hague Program, which
sets the measures to be taken in the years of
2005-2010. The main principles of the migra-
tion policy formed in the city of Tampere are
the following:

Partnership with the sending countries,

Establishment of joint European asylum
system,

Fair treatment of the nationals of the third
countries,

More effective management of migration
flows."8

The Council recognized the necessity
of joint, overall approach on migration: fight
against poverty, improvement of living and
work conditions, prevention of conflicts, con-
solidation of democratic countries and ensuring
the respect of human rights.™®

In 1998 a high level working group was
formed the objective of whose was to work on
the reasons causing migration. For the purpos-
es of cooperation with the third countries, the
process of signing readmission agreements
was started, according to which a country is
obliged to readmission the persons leaving its
territory and illegally entering the EU, despite
their nationality, to conduct their repatriation. In
return of consent to sign such agreements, the
third countries get visa facilitation agreements
with the EU, trade concessions.?

Also, the Council focused its attention on
cooperation with the sending countries and the
circular migration.

Within the framework of fair treatment of
the third country nationals, the Commission pre-
sented a proposal to adopt two directives; one
directive on the consolidation and protection
of the rights of the third country nationals, who
lived in the EU for a long time, while the other
directive on issuing a permission for enter and
reside in the EU of the family members of such
persons. The family unity directive was later
adopted, however the rights of the third coun-
try nationals were represented in this directive
in a much more limited form.?' For instance,
the term of issuing residence permission was
3 years for the family unity application. This
fact was protested by the European Parliament
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which requested for the rights of non-nationals
of the EU to be more protected and addressed
the European Court on the ground that the re-
strictions on children for the purposes of family
unity were against the respect for family life and
the principle of equality, though the Parliament
could not win this case.?

A directive on long-term residence status
grants the third country nationals, who legally
lived in the EU territory for 5 years, a secure
status and the right to movement in the Member
States, the persons with a refuge status are not
considered as such persons.?

2.1.2. Hague Program

In 2004 the EU Member States approved
the next five-year plan in the sphere of free-
dom, security and justice. The objectives of the
Hague Program are: capacity-building of the
Union and the Member States for the protec-
tion of fundamental rights, ensuring the mini-
mum procedural guarantees, access to justice,
fulfilment of the protection provided by the
Geneva Convention, management of migration
flows and control of the Union external borders,
fight against organized crime, development of
joint asylum system. The priority of the Hague
Program was the return of illegal migrants.
Therefore, the directive on return of migrants
illegally residing in the Union was adopted in
2008. The directive envisages a radical mea-
sure which prohibits illegal migrants to re-enter
the EU.%#

2.1.3. Stockholm Program

The Hague Program was followed by the
Stockholm Program in which a joint approach
on the issues of immigration and asylum at
the EU level played an important role. More
precisely, the Program included the following
issues: consolidation and development of the
joint approach on migration, reduction of nega-
tive effects of migration and increase of posi-
tive effects, development of policy to realize
labor market demands, proactive policy related
to the status of European migrant status, devel-
opment of effective policy to fight against illegal
migration, including monitoring over the opera-
tion of sanctions set against illegal employers,

management of visa regime and external bor-
ders, etc.?®

2.1.4. Frontex

Annually European borders are crossed
300 million times at 1,700 border crossing
points. Frontex is an EU border agency, which
is responsible for the coordination of the man-
agement of European external borders. It was
established in October 2004.%8 The agency
was first noticed when in 2005 thousands of
migrants from Africa reached the southern
borders of Europe. Many people were dying
at sea near the European borders. European
governments asked Frontex for assistance to
coordinate border patrols’ activities and provi-
sion of humanitarian aid for migrants. Formally,
Frontex was well equipped to effectively con-
duct its functions, but it did not have enough
budget to actually use them. Europe wants to
increase Frontex abilities, in 2007 an agreement
was reached and its budget was increased by
30 million dollars.?” A fast border intervention
group and European border fund were formed.
This group was formed shortly after the attack
of illegal flow from Canary Islands. It is note-
worthy that the Great Britain is not involved in
Frontex Program as well as in the Schengen
Program.

2.1.5. Blue Card

Discussions were ongoing over many
years on what role should the organization
play in terms of people entering the EU for em-
ployment. Finally a directive was adopted in
2009, which envisages improved conditions for
highly-qualified workers after being admitted
by any of the Member States on its territory.
After 18 months since being admitted this per-
son enjoys the freedom of movement within the
Union. Although, the control over the first entry
remains within the competence of the Member
State.?®

Despite of the fact that Europe is in need
for highly-qualified personnel, especially in in-
formation technologies, business, medicine,
their number is low; the main flows of migrants
are non-qualified, cheap workers. To solve this
problem, Blue Card was introduced which is
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issued to young, qualified workers in Europe.
A Card holder is granted a two-year residence
permit in any EU Member State, where he/she
has a work proposal. An important requirement
is that the work should be guaranteed for a one
year period, and the wages should be at least
three times more than in the country of origin.
The asset of this Card is that the holder can
prolong the term of residence permit after the
expiry of work contract and work in any Member
State.’® Member States decide on their own
the number of people they should issue the
Blue Card to annually, however the European
Commission sets unilateral criteria relating to
the social situation of Card holders.

2.3. Union agreements related to
migration

The EU agreements always contained
provisions related to migration and its manage-
ment. Over time the Union competence has
been increasing concerning many issues and
including migration.

2.3.1. Amsterdam Treaty

Before 1997 migration issues belonged to
the internal policy of the EU Member States.
The Treaty on EU recognized two types of ap-
proaches: intergovernmental agreements and
the Union law. The issues of asylum, migra-
tion and external borders were considered as
a sphere of joint interests and the European
Commission and Member States both had
competence to make decision in relation to the
mentioned spheres.?' Based on Amsterdam
Treaty the EU competence became broader in
the sphere of social policy and included envi-
ronment protection, health protection, protec-
tion of the rights of customers, immigration and
issues of asylum.®? The Treaty sets the joint
principles, which should be protected by any
Member State in the mentioned spheres. This
was important for the Organization since on the
background of freedom of movement conditions
among the Union Member States, there was the
threat that if one Member State could not regu-
late the immigration policy, this would have po-
tentially influenced other States. Therefore, it
became necessary to control external borders
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based the joint principle.** Hence, according
to the Amsterdam Treaty, the adoption of joint
rules for checking persons at the European ex-
ternal borders, adoption of joint rules for issu-
ing visas for more than 3 months, as well as the
determining the third countries whose nation-
als fall under visa regime, determining the joint
visa format — became the responsibility of the
European Community.3*

2.3.2. Lisbon Treaty

Lisbon Treaty was signed in 2007 by the
EU Member States. It entered into force in
2009. According to this Treaty, decision mak-
ing on the issues of immigration, asylum and
integration need a consensus. However, States
still remain the exclusive right to decide on their
own on how many persons to admit on their
territory. According to the Treaty the European
Parliament has more competence in the immi-
gration field. It also strengthened the position
of the Commission towards States regarding
conducting agreements on retur of illegal mi-
grants.®

2.3.3. Treaty on the Functioning of the
European Union

Lisbon Treaty introduced many changes
into the EU, changed the establishing trea-
ties, the European Community Treaty was re-
placed by the Treaty on the Functioning of the
European Union. Article 79 of the latter Treaty
refers to migration, including illegal migration.
According to this article, the Union should de-
velop a joint policy related to migration, ensure
the management of migration flows on all lev-
els, fair treatment of the third country nation-
als legally residing in the Member States,
fight against illegal migration and trafficking
and their prevention. To achieve these goals,
the European Parliament and the European
Council are responsible for set conditions for
issuing permission on entering and residing
in the Union; also, establishing standards for
the permissions issued by the Member States;
defining the rights of people legally residing in
Member States; the issues of irregular migration
and asylum; fight against trafficking in women
and children. This article gives the Union the
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right to conclude readmission agreements with
third countries. The European Parliament and
Council may assist the Member States in en-
suring the integration of persons legally resid-
ing on their territory. This article does not limit
the right of Member States to define the num-
ber of work permits to be issued to the third
country nationals.®

2.4. Circular migration — part of the
migration policy

One of the problematic issues for the EU
is how to restrict the practice of the so-called
Brain Drain from developing countries. On one
hand, it is better for Europe if the migrants en-
tering its territory are highly qualified persons;
on the other hand, it is less likely for the country
which loses the best part of its population to
quickly develop its economy what in the future
will increase the number of migrants in Europe
and consequently, Europe will not be able to
solve the migration problems. It is assumed
that circular migration is one of the ways of
fighting this practice, which means assisting a
migrant, in case of leaving a country, to find a
job and afterwards, assisting him/her to return
back at home.*"

Some officials in the EU and its Member
States think that circular migration can solve
many problems. More precisely: work places
will be filled in Europe, and afterwards migrants
will return home with finances. In 2007 within
the framework of Mobility Partnership the EU
decided to facilitate migration procedures for
the nationals of the countries with whom the
EU cooperates.®

Despite the above-mentioned, there is the
saying: “There in nothing permanent as tem-
porary migration”.?® This position definitely has
the right to exist since there are frequent cases
when migrants went temporary, permanently
stay abroad and bring family members with
them. For instance, migrants with a tourist visa
often stay in the territory even after expiry of
the visa. It is hard to believe that a person from
a poor economy country, who has found better
conditions in Europe and got a job, will want
to go back to a developing country. Therefore,
due precautions are needed while conducting
the circular migration policy.

2.5. Neighborhood policy

The purpose of the EU neighborhood
policy is to establish stability and proper situ-
ation for development in the countries situated
to its east and south. This purpose is achieved
by providing financial assistance to the neigh-
boring states, their acceptance at the market
and conducting negotiations in various fields.
Within the framework of the neighborhood
policy the EU has concluded agreements
with Armenia, Azerbaijan, Georgia, Moldova,
Ukraine, etc. The main issue of the neighbor-
ing policy is migration. Within the framework of
this policy, projects and programs to strength-
en border control, improve refugee conditions,
fight against illegal migration and trafficking are
financed in the neighboring countries.*

Integration of minorities in the host coun-
tries is an important issues for the EU within the
context of migration management. Because
the breach of minority rights in one country
may cause in them to leave the country and
immigrate to the EU.4' Therefore, the EU works
actively on these issues and supports the im-
provement of minority rights in developing
countries.

2.5.1. Association agreements

Association agreements concluded with
non-member states, gives the nationals of such
countries the right to carry out economic activi-
ties in the EU, their rights are slightly more re-
stricted then those of the Union citizens. Upon
concluding each agreement a council is set up,
which ensures the development and implemen-
tation ofthe agreement. The majority of countries
who had concluded association agreements
with the EU, today are its members, and the
rights envisaged by the association agreement
amount to the minimum standard below which
the new rights related to membership should
not go. The only exclusion is Turkey, which at
the same time represents the first country with
whom the EU concluded the association agree-
ment. Association agreements were also con-
cluded with Bulgaria, Check Republic, Estonia,
Hungary, Lithuania, Poland, Slovakia, etc. All
of them are now the EU Member States. New
association agreements contain certain anti-
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discrimination clauses in relation to employed
workers, the right to start business and the right
to provide service.*?

Association agreements have brought de-
mocracy, development and stability to the EU
neighboring countries. Facilitation of trade and
activating European investments into these
countries of course positively influences their
economic situation, what on the other hand,
positively affects the migration process.*®

2.5.2. Assistance for development

Another component of the EU migration
management process is assisting the develop-
ing countries. The EU together with its Member
States is one of the major donors in terms of
providing formal assistance. In 2006 the EU is-
sued the assistance in the amount of 48 milliard
dollars, which is 0.42% of its overall income.
This figure in America is 0.17%, and in Japan
— 0.25%. Great Britain, France and Germany
are the major donors in the Union. In 2006 the
official assistance issued by them amounted
respectively to 10 milliard, 8.3 milliard and 8.2
milliard US dollars. However, based on the in-
dex of the issued assistance in relation to GDP,
then Denmark is on the first place, followed by
Luxemburg, the Netherlands and Sweden.*

In practice the EU not always succeeded
to jointly manage issued assistance and migra-
tion policy. Assistances are issued as a rule in-
dependently from the migration policy, despite
of the fact that according to specialists, using
migrant associations, to assist them in starting
business in their own country, etc. will positive-
ly affect the migration management policy.*®

However, there are concerns whether the
financial assistance provided to developing
countries will promote the decrease of poverty
and stopping emigration from these countries.
According to many scientific surveys, when the
income of poor countries’ population increases,
this, on the contrary, promotes their emigration,
since they already can fulfill their aspirations in
countries where they want to. Only later, after
elapsing some important time, when the labor
market of emigration countries will be able to
offer employees approximately the same con-
ditions as those of the European market, the
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chance that the population of such countries
thinks less about emigration, will increase.*®

2.6. The European Union policy towards
migrant workers

According to the European Commission’s
conclusion, in 2007 there were 8 million illegal
migrants and their number is annually increas-
ing by approximately one million. Many of them
went to Europe with a short-term visa and did
not go back after the expiry of visa. Many find
work in the “black economy” of Europe, which
represents about 16% of GDP.4” These people
as a rule go to Europe with the intention to find
illegal work in agricultural sphere, construction,
etc. Many of them do dirty work and receive
less than the minimum wages.

Over time work power has been increasing
in developing countries, the work power of de-
veloped countries will be very little in compari-
son with that. Workers’ migration among coun-
tries can be considered as a natural phenom-
enon, but increased and uncontrolled migration
causes threat, which might become the reason
for the “stay at home” policy.*®

European countries tried to regulate the
situation of enormous number of migrants com-
ing for work purposes through the liberalization
of laws and programs, which mostly concerned
qualified and highly-qualified workers.*®

National policy of the EU Member States
relating to migration was made of two main ap-
proaches: permanent and rational. Switzerland
and Western Germany were issuing permits
on single cases and temporarily, while the UK
had the strategy of issuing permanent resi-
dence permits. Other European countries also
used elements of both approaches. Since 1973
Western Germany policy had become stricter
towards immigrants and a limited number of
permits were issued, however the number of
permits for family members of migrants already
being there was increased. In the same period
France and many other countries of Europe
made their policies stricter. This was connect-
ed to the first oil boom as well as to the social
conditions a state should have had to provide
for migrants who were granted residence per-
mits.5°
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At the end of the XX century the number of
immigrants coming for the family unity purposes
increased. For instance, in 1999 66% of immi-
grants entering Denmark had this very reason
of coming. As for the flows of asylum-seekers
and refugees, their number is dependent on the
political situation of regions. For instance, dur-
ing the Kosovo crises the number of refugees
and asylum-seekers leaving this region heav-
ily affected the overall figures of immigrants in
Europe. Due to this reason many people leave
Africa as well %’

2.7. Regulation

One of the directions of migration man-
agement in the EU is regulation programs and
mechanisms, through which the situation of
persons illegally staying in the country is regu-
lated. This direction has the history of already
30 years and over this time the situation of mil-
lions of persons at the Union level has been
regulated.

2.7.1. Definition of terms

EU Directive on return® contains a defini-
tion concerning illegal stay, which is used in
the projects of other directives of the European
Commission. According to Paragraph B of
Article 3 of the Directive:

“[llegal stay” means the presence on the
territory of a Member State, of a third-country

national who does not fulfill, or no longer
fulfils the conditions of entry as set out in Article
5 of the Schengen Borders Code or other
conditions for entry, stay or residence in that
Member State”.5?

Despite of the absence of the unilateral
definition, the Member States still differently de-
fine the above-mentioned term, for which basi-
cally negative meaning is used — that concrete
persons are not legally present at their terri-
tory. However, there is no enough reference
to the laws or norms which are being violated
by this person’s presence on their territory. The
Netherlands and Ireland are exceptions, they
have clear definitions of illegal residence.

The definition of the European Commission
is broad, since according to its interpretation,
“illegal stay” means staying in the country when

visa, residence permit has been expired, asy-
lum has been dined, he/she has illegally en-
tered the territory of the Member State, etc. Itis
possible for a person to legally cross the border
and enter the country’s territory, but afterwards
due to the expiry of visa, if he/she still stays in
the country, his/her stay might become illegal.
Neither it is excluded for the person, who has
illegally entered the state territory, to partici-
pate in the regulation process, and then his/her
stay in the mentioned territory becomes legal.
Therefore, the definition of illegal stay which
the EU chooses has huge importance.

Legal or general definition of the term reg-
ulation is not included in any official document.
Accordance to meaning, regulation is any state
procedure through which the third country na-
tionals, who are illegally staying in the territory
of the host country, receive legal status on the
same country’s territory. Granting legal status
might be permanent, long-term or short-term.%®

Also, regulation program is distinguished
form regulation mechanism. Regulation pro-
gram means special procedure, which is not
part of the general migration policy, is calcu-
lated for a limited period of time and includes
only certain category of persons. Mechanism,
on the contrary, is a procedure calculated for
a long period of time, which as a rule is a part
of the unilateral migration policy and individual
persons use it. Mechanisms contain a so-called
“earned migration” such as, for example, ac-
quiring residence permit after long-term living
in the country, granting legal status for the fam-
ily unity purposes, etc.

2.7.2. Regulation —means in fight
against irregular migration

Since 1980-ies the practice of regulation
has been actively pursued in certain countries,
and since this period restrictions are being im-
posed on migration.

States address the regulation policy due to
certain reasons:

1) to maintain control over the migration pro-
cess and decrease the number of irregular
migrants,

2) toimprove social-economic situation of mi-
grants, which also affects the overall situ-
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ation of the country, if the number of mi-

grants is significantly high in the country,
3) to increase the transparency of labor mar-

ket and fight against the problem of illegal
employment and etc.

Counties as a rule refer to regulariza-
tion programs, while there are few regulation
mechanisms in their practice. However put-
ting regulation as a mechanism into the coun-
try’s politics is far more effective, than carrying
out certain programs. Regulation mechanism
works permanently, criteria are clearly set, by
satisfying of which a person gets a legal sta-
tus. Regulation mechanism means creating a
system and not carrying out some temporary
programs, which cause more expenses and
are not always effective.

Approximately 4.2 million people partici-
pated in 42 regulation programs carried out in
the years of 1996-2007 in 17 countries, out of
which 2.9 million people got a legal status.®®
As for regulation mechanisms, approximately
100,000 people went under regulation in the
years of 2000-2006.%

Regulation programs might have positive
as well as negative effects. The benefit of such
programs is that the government gets various
types of information about migrants: number of
migrants, who fit into certain conditions; con-
nections that migrants use to illegally stay in
economic sector, etc. Regulation programs
are means for granting legal status to illegal
migrants for staying in the country; when the
number of irregular migrants reaches the criti-
cal threshold in the country, the regulation of
their situation might become the security inter-
est of the country, especially when it comes to
criminal activities carried out by them and etc.
In case of employment, the risks of committing
a crime by them significantly drop.

However, the possible negative effects
and consequences of such programs should
also be mentioned. The utmost threat of such
programs is that it might cause the increase of
illegal immigration and loose chances for legal
migration. Employment-focused widespread
regulation programs are often followed by fraud
(Spain, Italy). While the purpose of the program
stays unachieved.%®
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It should also be mentioned that during the
employment-oriented regularization employ-
ers are not always happy. We speak about the
companies which are oriented on cheap work-
ers for whom social security standards are not
considered. While in case of granting legal sta-
tus to workers, the employer is obliged to satis-
fy minimum standards set at the labor market.

For the employment-oriented regulation to
be effective, it should be part of the joint poli-
tics, the politics which generally fights against
illegal employment and not only illegal employ-
ment of illegal persons.

3. PRACTICE OF THE EUROPEAN UNION
MEMBER STATES

Among the EU countries, France and
Germany are with the longest migration his-
tory, they have been hosting various flows of
migrants over the years and their policy regard-
ing migration has constantly been improving
and goes towards liberalization. Overview of
the practice of these countries shows that strict
policy on migration is not result-oriented and it
can bring more negative than positive conse-
quences for the country.

3.2. Immigration policy in Germany

At the end of 2006 the population of
Germany amounted 82 million, out of which 6.7
were not German nationals. Most of them were
immigrants who had come to Germany with
the family unity purposes. While the number
of asylum-seekers was dropping over the time.
If in 1999 their number was 95,000, in 2006
there were 21,000 of them. Since the second
half of the 1990-ies the number of persons il-
legally entering Germany had been increasing,
because after the unification of Germany the
Southern border became uncontrolled. At the
end of 90-ies the number of illegal persons be-
gan to drop, the possible reason of which might
have been the enlargement of the EU.%°

3.2.1. Immigration conditions and law

The 1965 Act on foreigners set the condi-
tions on issuing permission to enter the coun-
try. And Green Card was issued to the persons
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legally staying in the country, which gave them
the right to work. The old document was re-
placed by 1990 Act on foreigners, setting two
types of residence permits: permanent and
temporary. In 2005 Act on residence permit
was adopted, also envisaging only two types of
permits. While today there are 35 types of such
permit. In 2007 Bundestag adopted a decision
on implementing the EU directive in the sphere
of immigration into the German legislation. In
sum, 11 directives were implemented in to the
German legislation and many national norms
were changed.®

It is noteworthy that from the beginning the
German government was against the massive
regularization and considered it to be a pulling
factor for the illegal migration. The German leg-
islation and regularization recognizes the status
of a resident, who is neither illegal, nor undoc-
umented, this status is called toleration. This
status is granted to persons to be deported,
and they are given the right to stay in Germany
for a couple of days, weeks or months. The
status-holders have a restricted access to the
German labor market and only partial social as-
sistance.®!

Generally, residence permit might be grant-
ed in Germany for the purposes of work, family
unity and study-trainings. For the last category
one should prove to have certain skills. The
persons to be granted such a permit, might be
scientists, businessmen, people working in the
field of art, sportsmen, journalists, etc. Ethnic
Germans living abroad, persons who have
moved during the WWII, persons who lived in
Germany in their childhood and have the right
to return — are also subject to residence permit
procedures. Granting permit is also possible to
non-expert professions: season workers, do-
mestic servants, etc.5?

In line with the improvement of legislation
changes and norms, special programs were
run in Germany to regulate the situation of per-
sons illegally staying in Germany because they
could not satisfy the conditions set by the leg-
islation and were forced to illegally cross the
border or stay illegally in the country after the
visa had expired.

3.2.1.1. Visa policy

Germany issues transit visas for cross-
ing the country, Schengen visas for staying in
the country till 3 months, and national visas for
staying longer.®® National visa is a precondition
for granting an immigrant status. Therefore, for
issuing a national visa it is important to satisfy
the conditions set for issuing certain residence
permit.®*

Generally, a visa application should be pre-
sented to German Embassies or Consulates
abroad. As a rule, for issuing a visa for longer
than 3 months a prior permit is necessary from
foreigners police which is responsible for the
federal territory where a request for issuing
residence permit is presented. Such permit is
also necessary for a foreigner seeking to start
working. In this case, consent of the employer
should be presented before issuing a visa.®

The general criteria to be satisfied by a
visa applicant are the following: to indicate
travel purpose, hold an active passport,® his/
her stay should be financial supported and
should have relevant health insurance to stay
in Germany.®

The cost for airport transit visa and
Schengen visa is 60 euro, for a national visa
— 30 euro, and for a mixed visa — 60 euro.®® It
is possible to appeal the refusal to issue a visa
at Administrative Court of Berlin, however the
procedures are long, ranging from two to three
months.5°

Besides the countries listed in the sec-
ond annex of the EU regulation™ visa to enter
Germany is also not required for the nation-
als of Australia, Israel, Japan, Canada, South
Korea, New Zealand and United States of
America. Furthermore, the nationals of these
countries are not required to make a prior ap-
plication in case of staying in Germany even
for more than three months, irrespective of the
purpose of stay.”

3.2.1.2. Residence permit

To enter Germany, knowledge of the
German language is not required, however this
might change. Today it is expected from the im-
migrant that he/she will try to learn English after
entering the country, and relevant courses are
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offered. For immigrants, who d-ht against un-
employment.® A permit which gives the right
to work can be issued only with the consent
of the Federal Employment Agency.®” Agency
takes a positive decision if the employment of
immigrant will not endanger the labor market of
Germany, and there in no interest of employ-
ment from German or the third country nation-
als who have a work permit. Visa which is is-
sued for work or temporary residence is as a
rule limited for the mentioned purposes and it
cannot be renewed for other reasons.® A resi-
dence permit can be prolonged, without a re-
newed checking, after one year with the same
employer.® Since 2007 a person can get a job
in Germany even in case his/her residence per-
mit is issued for other purpose.®

Employment of season workers is carried
out in agricultural sector, as a rule. Season
workers should be employed at least 30 hours
a week, minimum 6 hours a day, but not for
more than four months per calendar year.®'

3.2.1.5. Conditions in case of arriving for
study and training purposes

The duration of residence permit for the
preparation period for the university study
should not exceed 2 years. It can be prolonged
if a person could not achieve the necessary re-
sult during this period and it can be achieved
within a reasonable time. The necessary re-
quirements are: guaranteed income and health
insurance. Such a permit is issued within 2
months period after filling an application.®?

In order to apply to the university a resi-
dence permit is not issued for longer than 9
months. During the study period working is al-
lowed for 90 days or 180 part-time job, it is also
allowed for a student to have a secondary work
for the purposes of practice at the university.®
In case of acquiring a successful final degree it
is possible to renew a residence permit for one
year period in order to find a job. A job should
be the one permitted for the immigrant.

The 1991 regulation program covered
asylum-seekers who were refused to get asy-
lum. So were numerous regulation programs
referring to people of certain nationalities.
For instance, the 1994 program regulated
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Yazidi Turks’' situation, so was the program
on Pakistanis, etc. The 1999 program referred
to the persons who were refused asylum and
were from the Former Yugoslavia countries,
in sum amounting to 18,258 applicants. The
same type of program was carried out in 2000
for asylum-seekers from Bosnia-Herzegovina
and Kosovo, who were refused asylum.®*

In 2001 Minister of Interior of Germany
stated that Germany was an immigration coun-
try.% In 2006 a program was approved, which
referred to regulating the legal situation of the
persons pardoned, if they lived in Germany for
a long time and were already integrated into
the society. About 72,000 persons respond-
ed to this program, out of which 20,000 were
granted a residence permit, while 30,000 per-
sons additionally received the status of being
pardoned.%

3.2.1.6. Compliance of German
law with European law

Certain norms in the German legisla-
tion were contrary to the EU law. According
to the EU law, it is not necessary for the fam-
ily member of the Union national to know the
German language in order to receive a resi-
dence permit.®” While setting such a require-
ment in Germany for the family members of the
German nationals is contrary to the EU stan-
dards, puts the German nationals in unequal
conditions with the nationals of other Union na-
tionals. According to the German legislation, a
family member can receive a work permit after
two years issuing a residence permit. And ac-
cording to the Union law this term is only one
year.%®

In sum, the German legislation is quite lib-
eral towards immigrants, which might be one of
the reasons why Germany is considered as one
of the leading countries in terms of the number
of immigrants. However, it is also the fact that
Germany is not short of illegal migrants which
is why the country was constantly pushed to
make its legal norms more liberal and to use
various regularization programs. Finally, this
resulted in decrease of the number of illegal
migrants. Despite this, there will always be so-
called “undocumented” migrants in the country,
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which is why it is important to put regularization
programs in the legislation through which the
situation of the persons who do not meet the
requirements will be regulated.

3.3. Immigration policy in France

According to the recent figures, 6,471,000
immigrants live in France. Based on this figure
France takes the fifth place among 195 coun-
tries in the world.*® In the middle of the XX
century migration flow to France came from
the Southern Europe. While the new flows of
migration are basically from Africa, politically
unstable countries.

At the beginning an Order on foreigners of
November 2, 1945 was adopted in France, the
purpose of which was to regulate the migration
flow which was considered acceptable after
WWII. Since 1970-ies, 1980-ies the migration
policy started to become stricter.'®

In France collective regularization means
were always tightly connected with the legisla-
tion changes. Regulation programs are run, as
a rule, by the Ministry of Interior with the coop-
eration of the Labor and Social Ministry. NGOs
which monitor the process, are also involved in
implementation of these programs. '’

3.3.1. Immigration conditions and law

In 2004 Code on entering the country,
residing therein and asylum was adopted in
France. IT was followed by the 2006 law on im-
migration and integration, the purpose of which
was to reopen the borders for paid employ-
ment which would have positively affected the
French economy. In 2007 law on fight against
illegal migration was adopted, which facilitat-
ed the conditions for entering and residing in
France and the legal migration conducted for
the professional purposes.'?

3.3.1.1. Visa policy

French legal system, despite of its com-
plexity, envisages two types of stay permits: a
temporary stay permit issued for one year and
a residence permit issued for 10 years and it
can be renewed. Consul has the competence
to issue a visa, in accordance with the instruc-
tions from the Ministry of Foreign Affairs. The

basic types of visas are: sort-term and long-
term. Short-term visas are basically Schengen
visas. A long-term visa, which is also called a
settlement visa, is issued to foreigners, who
seeks to settle in France for more than three
months. 103

A long-term visa can be of guest, student,
professional and family purposes. Consulate
representation is obliged to check the pur-
pose of going to France and a person’s iden-
tity. A refusal to issue a visa is appealed first
to the Appeal Commission, and then to State
Council "%

Prefect, with the cooperation of admin-
istrative bodies, issues a residence permit in
France. Any person after 18, who wants to
stay in France, should have a permit for stay-
ing there. To obtain a permit, an application
should be filed during the two months before
going to France. In any case a person should
present the information on his/her nationality,
as well as on permanent residence, photos
proving his/her identity and a passport. It is
necessary to conclude a contract on receiving
and integration with a foreigner who arrives in
order to obtain a permanent residence permit.
In accordance with this contract, a foreigner
should undergo civil trainings, as well as lan-
guage courses in case of necessity.'® Refusal
to issue a residence permit can be appealed
before the Prefect or his/her superior — Minister
of Interior.

3.3.1.2. Conditions in case of arriving for
employment purposes

The bases for self-employment in France
are a trader identification card of a foreigner
and a temporary stay permit in order to carry
out relevant business. The conditions for issu-
ing a card and permit are the following: a per-
son should be of 18 or more, should not have
criminal history, should not carry out the activi-
ties which are in contrary to the equality of trad-
ers and should not be announced broke.' For
certain professions it is necessary to meet ad-
ditional requirements.

A residence permit and a permit issued
for family and private life purposes envisage
the right to work and there is no need to file
an additional application. As for issuing a visa
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for work purposes, at first a person should find
an employer. Afterwards National Employment
Agency announces a vacancy in order to find
out whether there is a relevant candidate on
the local market. Afterwards, a Prefect issues a
work permit in case of meeting relevant criteria.
A foreigner who significantly contributes into
the economic, cultural development of France
and of the country of his/her origin due to his/
her professionalism, can be issued a compe-
tence and talent card which grants the right to
carry put any professional activities, its term is
3 years and can be renewed.""”

“Season worker” — this permit is issued to
relevant category of persons. This document
grants a season worker the right to work in the
country for no more than 6 months a year. It
is issued for maximum three years and can be
renewed.%®

Before 1990-ies France pursued a strict
policy towards the applications on family unity
purposes and more liberalism for the persons
arriving for work purposes. In the years of
1981-1982 due to the regularization program
carried out in France, the position of 130,000
illegal residents became legal. The majority of
them had arrived in France for work purposes.
After this program it became evident that the
majority of illegal migrants residing in France
had arrived in the country with tourist visas and
did not return home after the visa expiry.'%®

3.3.1.3. Conditions in case of arriving for
the family unity purposes

Family unity is defined by the French law as
the right of a foreigner residing in France to be
unified with his/her family members.'"° In order
for the person to enjoy the right to family unity,
he/she should have a stay permit for at least 1
year, should have regularly lived in France for
minimum 18 months before filing an application,
should have an apartment which is considered
normal for his/her family in the country where
they live. Also, should have stable income and
should respect the main principles of France,
including gender equality and etc. The family
unity concerns a spouse (if he/she is at age of
18 or more) and minor children.™"

A temporary residence permit is issued to
family members for the family and private life
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purposes, on the bases of which any profes-
sional activities can be carried out.'?

In 1997 within the framework of the French
government regularization program, 75,600
foreigners received residence permit.""® In
regularization programs conducted since 90-
ies women were included in big numbers, be-
cause since this period the policy towards job
seekers became stricter and the migration for
family unity purposes was given priority. The
1997-1998 regularization program regulated
the position of family members of persons le-
gally residing in France. A similar program was
conducted in the years of 2005-2006 within the
framework of which 30,000 persons received a
residence permit in France. '

3.3.1.4. Conditions in case of arriving for
study and training purposes

In case of a student entering France for
study purposes, a permit named “Student” is
issued to him/her. The conditions for issuing a
permit are: holding of a long-term visa, regis-
tration in an educational institution and having
enough income for living. A person holding a
student status has the right to be employed
for maximum 60% of the whole work day.'s
In case of successfully completing institution,
a student can be granted the right to stay in
France for work purposes.

Since 1990-ies asylum-seekers play im-
portant role in the French immigration policy.
They mostly came from the European coun-
tries: Turkey, Serbia, Montenegro, Kosovo,
Russia/Chechnya, as well as from Africa and
Asia. At this period France pursued a strict pol-
icy towards asylum-seekers and many of them
were denied entry into the country. This caused
the increase in the number of asylum-seekers
illegally entering the country, and to decrease
these figures it became necessary to carry out
regularization program in 1991 through which
the position of about 45,000 persons became
legal.'"®

In 1998 so-called “Assistance in Return”
program was carried out which offered a sig-
nificant amount of money illegal immigrants to
return to their countries of origin (4,500 franks,
additional 900 franks for each child) and also
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assisted them in subsequent integration into
their homeland. In 2006 based on the program
conducted with the President Sarkozy initia-
tive, 6,924 persons’ position was regulated.
This figure points to the failure of the program,
more precisely, it represented only 20% of ap-
plicants. The reason for failure was far many
requirements set for applicants to meet.""”

Program implementation had its own prob-
lems, meaning that often various administrative
bodies set various requirements for applicants
to get into the program due to the fact that
such requirements were not clearly defined
by the Ministry. From the beginning there was
the human resources problem, long lines, etc.
However the government has improved pro-
grams over time and the mentioned problems
were over, "8

3.3.1.5. Compliance of French
law with European law:

French law is far more liberal in regard to
family unity issued rather than it is requested
by the EU 2003 directive'’®, though it violates
the 2004 directive'® in a way that is does not
name the persons being in a registered union
among the persons having the right to arrive
for the family unity purposes. Also, a spouse
of a French national seeking for receiving a
residence permit in France gives rise to its
obligation to return to his/her country of origin
and there file an application, what violates the
Union law.'?!

As it is obvious from the French example,
due to strict immigration legislation in the coun-
try the number of illegal migrants was signifi-
cantly increasing what forced the government
to periodically carry out regularization programs
and at the same time, simplify the legislation.

CONCLUSION

“Today, after the thirty years of experience
we know better that immigration in Europe is
not an object of constant growth. It is more like
the weather: it might rain, snow or sun shining,
but not everything at the same time. Constant
changes are up and down, but there is not con-
stant growth”, — stated Jonas Widgren at the

European Parliament session in Stockholm, in
2001.122

As it became clear in the present article,
migration flows are not always the same, their
increase and decrease depend on ongoing po-
litical or economic changes in the world, their
research and analyses are important to regu-
late the huge migration process.

Migration management policy was dis-
cussed at the EU as well as its certain Member
States’ levels. Reasons causing migration,
means to fight illegal migration, etc. are ana-
lyzed therein.

Management of migration caused by eco-
nomic reasons is possible and might actually
be beneficial for sending as well as receiving
country if it is adequately regulated. It is far
more difficult to manage the migration caused
by politically unstable situation in a way that
it could bring positive results to states. In this
case the way-out from this situation is not to
lightly focus on decrease of migration flows, but
to analyze the reasons causing migration and
working on them, what will finally decrease the
figures of migration.

It is necessary to run active negotiations
between states and international organizations
with the purpose to form comprehensive mech-
anisms to manage migration.

To make migration policy stricter and block
the borders should not be the way-out for the
states, this approach will not result in migration
decrease. Only the number of legal migrants
will decrease and the number of illegal migrants
will increase, on the contrary. While discussing
the practice of France and Germany, it became
clear that a strict migration policy will not bring
advantages to states and on the contrary, it will
create more problems for them. Therefore, it
is advisable to put regulation mechanisms in
the legislation which will automatically regu-
late the situation of persons illegally staying in
the country in case of meeting certain require-
ments. Also, it is necessary to pursue liberal
policy towards immigrants and to promote legal
migration to avoid sharp increase of the num-
ber of illegal persons in the country.

Managed migration will finally bring ben-
efits to sending as well as hosting countries.
Economies of both countries can benefit from
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this phenomenon. In case of receiving country state this might be money transfers which play
this might be filling of labor market and mak- an important role in the economy of developing
ing the nation younger, while in case of sending country.
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IRINA AGHAPISHVILI

WORLD DISASTERS AND
INTERNATIONAL LAW

INTRODUCTION

For centuries, disasters, be it natural or
man-made, occurred and will continue to ap-
pear as an uncontrollable fact of life. However,
responding to the needs of disaster victims is
something within the capabilities of internation-
al society. Lending one another humanitarian
assistance is an idea people have expressed
since antiquity.” De Vattel, for example, be-
lieved that this is part of the natural law, which
bound both men and states. He observed that:

“Every man realizes that he could not live
happily or improve his condition without the help
and intercourse with other men [...] Therefore,
since nature has constituted men thus, it is clear
that it means them to live together and mutually
aid and assist one another [...] Thus, states also
share responsibility to support each other”.?

Consequently, the need for states to act
together to aid the victims of warfare has devel-
oped into an extensive body of law. However,
analogous laws to regulate humanitarian as-
sistance during peacetime, which would apply
to disasters, had limited progress. What exists
today has been described as a “patchwork” of
treaties and customary international law.® Still,
there has yet to be a comprehensive agree-
ment if there is international disaster response
law.*

Article at hand will analyze this particular
issue. However, as far as this topic lacks ap-
propriate attention within Georgian academic
society, article also discusses three important
topics: First, it explores how we define “disas-
ter” with respect to human vulnerability. After

it tries to identify if there is tenacious interna-
tional framework to respond to disasters and
finally, it studies the issue of the international
disaster-related laws as such.

1. DISASTERS
1.1. Definition of Disaster

On March 11, 2011, a devastating earth-
quake struck six miles off the coast of Japan.®
A tsunami triggered by the earthquake covered
large portions of the country. Flooding caused
by the tsunami destroyed whole towns; the en-
tire population of one Japanese town was re-
ported missing.® Meanwhile the government of
Japan warned of another international disaster
— a possible nuclear meltdown.”

Nevertheless such cases could easily be
qualified as world disasters in general; there
is no international response mainly because
of the lack of the common understanding what
exactly is a disaster.

Otherwise, unfortunately, there is no con-
sensus in the legal community as to the defi-
nition of the term “disaster”.? The International
Federation of the Red Cross (“IFRC”) defines
“disaster” as “a sudden, calamitous event that
seriously disrupts the functioning of a commu-
nity or society and causes human, material,
and economic or environmental losses that
exceed the community’s or society’s ability to
cope using its own resources”.® Also, though
often caused by nature, disasters can have hu-
man origins. Here, it should be noted, that dis-
cussion and differentiation of this meanings is
beyond the scope of this article, thus the term
disaster is seen in general.
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The IFRC has also provided a so called “di-
saster equation,” which reads as “Vulnerability
+ Hazard = Disaster”."® To put it other way, a di-
saster occurs when a hazard impacts people.

Taking into consideration this definition as
a guideline for understanding disasters, could
lead to the conclusion that our perception of
disasters is tied to the human element; further-
more, the severity of a disaster is often ana-
lyzed in terms of its impact on human-created
communities and populations. As correctly not-
ed, our vulnerability to disasters can be mea-
sured by our preparation and our capacity to
respond."!

1.2. International Framework
of Disaster Relief

Unfortunately, there is total lack of a com-
prehensive unified framework to address disas-
ters.”? As noted by Elyse Mosquini, a delegate
from the International Federation for the Red
Cross to the United Nations, no “flagship inter-
national treaty” exists to directly address how
international law and the international commu-
nity shall or may respond to a disaster."

However, it should be noted that many in-
ternational resolutions, regional and bilateral
agreements have been emerged regarding
how countries may support each other in the
event of a disaster.

Additionally, treaties regarding other areas
of international law have relevant provisions in
constructing a response to a disaster. However,
the rules may be very different. Thus, it is com-
mon to set aside any international agreements
and laws and simply respond to crises on an ad
hoc basis.™

Although no unified legal framework exists
for the response to disasters, most of the legal
issues arising in their wake are common to all
disasters.'s There are two key stages in the re-
sponse to disaster: the humanitarian response
and long-term development. Each stage gener-
ates unique legal issues.®

With regards to some of the issues com-
mon to the first stage could be said that they
are: coordination of hundreds of responders
and barriers to entry for aid providers. For ex-
ample, when country attempts to coordinate all
of these actors legal way for aid providers to
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enter the country quickly can be overwhelm-
ing.

As for the second stage, it is first of all
“right-to-return”. In the aftermath of disaster,
land and property rights create a complex le-
gal regime."” For example, such questions as
what rights do renters have regarding the site
of the land where their home previously stood?
How should the law guide resettlement? How
will elections be conducted and may other
problems arise.'® Further, disasters generate
huge problems with violence, giving rise to a
host of legal issues. How can victims report
violence after relocating from the place where
they experienced that violence? At the Houston
Astrodome after Hurricane Katrina, for exam-
ple, police did not know how to cope with crime
reports for incidents occurring outside of their
jurisdiction.” Thus, it could be correct to say
that developing a legal framework to handle
disasters is not only timely and relevant; it is
overdue.

2. INTERNATIONAL DISASTER RESPONSE LAW

2.1. The History of Development of
International Disaster Response Law

As already noted above, for years, states
have expressed a willingness to help each
other to cope with disasters. For example, af-
ter an earthquake collapsed Lisbon in 1755,
King George Il asked the English parliament
to send “such speedy and effectual relief as
may be suitable to so afflicting and pressing an
exigency”.2 However, it was not until the end of
the 19th century when effort was made to cre-
ate a large-scale international relief regime for
victims of disasters.?’

a) The International Relief Union

In 1921, following the 1908 Messina earth-
quake, the President of the Italian Red Cross,
Senator Giovanni Ciraolo, suggested that the
international community establish International
Federation for Mutual Relief to Peoples
Overtaken by Disaster.?? The proposal was ad-
opted by the League of Nations in 1927. On 27
December 1932, the Convention and Statute
Establishing the International Relief Union en-
tered into force. “This was the first, and so far,
only instance of States establishing a treaty-
based system for responding to disasters”.??



The Union was intended to serve as a main
body for international aid. Member states were
required to make an initial contribution to the
Union in the same share as their contribution to
the League, but thereafter the Union was to be
funded by voluntary donations.?* Relief would
be provided in accordance with the Convention,
thereby establishing that assistance was given
as an act not of charity but of justice.?®

Article 3 of the Convention provided that
the Union was at place to operate for the ben-
efit of all people, irrespective of nationality or
any other distinctions. At the same time, the
Union’s actions were limited to disasters oc-
curring in the territory of the parties.?® Article
4 of the Convention provided that the Union’s
operations were to be undertaken only with
the consent of the state concerned.?” These
two articles embodied the two main principles
of the Union; namely, respect for the territorial
sovereignty of parties and non-discrimination
in assistance.? The Convention did not, how-
ever, expressly formulate the right of relief. The
International Relief Union provided its assis-
tance only in two disasters: in 1934, after an
earthquake in Orissa and in 1935, during an
earthquake in Baluchistan.?®

Unfortunately, the International Relief
Union never realized its potential for interna-
tional disaster relief. Its financial resources
were limited, and thus during above-mentioned
happenings the actions taken were only sym-
bolic. Soon it was referred to scientific work
and was never able to establish lasting inroads
in International Disaster Response Law.*

In theory, the Union existed after the estab-
lishment of the United Nations but efforts to re-
vive it were unsuccessful and the Union’s func-
tions were finally given to the United Nations
in 1967.%" It's said that Unions activities are of
significance not for their achievements in the
field, but rather as evidence of the early rec-
ognition by States of the need for collaboration
in matters of humanitarian assistance on the
foundations of international law.

b) Attempt to draft International Convention
International Disaster Response Law did
not advance until the United Nations created

the Office of the United Nations Disaster Relief
Coordinator (UNDRO) in 1971, which at the end
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was only able to act as a disseminator of infor-
mation about disaster.

After, in 1984, again within the United Na-
tions, there was a proposed draft convention to
deal with the delivery of international aid, but it
was not adopted. This draft convention noted
that international community has willingly ren-
dered assistance during disasters but recalled
the principle duty of States to cooperate with
one another in accordance with the Charter
and the principles of sovereign equality of
States and non-intervention with the domestic
jurisdiction of any State.®?

However, it should be noted that an offer
of assistance was to be made voluntarily, and
reference to the principles of sovereign equal-
ity and non-intervention confirmed that accep-
tance of aid was a matter for the target state.

c) Customary International Law

As there are no binding international con-
ventions in the area it is appropriate to look to
international custom. Here it is not practical to
consider all examples of state practice or to es-
tablish whether or not there is the necessary
opinion juris to show that states accept or de-
liver aid because they believe that law requires
such action.

Since its creation, the United Nations has
played a role in international disaster relief.
Various resolutions of the General Assembly
have recognized the value of the United Nations
role and directed the Secretary-General to de-
velop and improve the organization’s ability to
respond to a disaster.®® The following part of
the chapter considers whether United Nations
resolutions have identified and created, a legal
obligation upon states to support each other in
case od an disaster.

In 1981, the General Assembly issued
a resolution intended to improve the United
Nations capacity to respond to disasters.3* This
Resolution made clear again that sovereignty
remained a key feature of international disaster
assistance.®®

United Nations General Assembly Reso-
lution 43/131% was historical as, for the first
time, the General Assembly made reference
to the aims of the United Nations in solving in-
ternational humanitarian crises and began to
tie disaster response to human rights issues.
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Resolution was saying that the abandonment
of the victims of disasters and similar emergen-
cy situations without humanitarian assistance
constitutes a threat to human life and an of-
fence to human dignity.*”

This Resolution also restated principles
proposed by the Red Cross Movement and
other humanitarian organizations by affirming
that in the event of disasters and similar emer-
gency situations, the principles of humanity,
neutrality and impartiality must be given utmost
consideration by all those involved in providing
humanitarian assistance.

As already noted the Resolution tied the
provision of disaster relief to the aims of the
United Nations and human rights, establishing
the basis for a finding that how a country re-
sponds to a disaster is a matter of international
concern.

Afterwards, in 1991, the United Nations
General Assembly adopted Resolution 46/182.
This Resolution contained guiding principles
for the coordination and provision of humani-
tarian assistance, putting great emphasis on
prevention and preparedness. The Resolution
restated that the principles of humanity, neutral-
ity and impartiality were fundamental principles
governing the delivery of international aid.3®

This resolution reaffirmed the primary role
of the affected state, but recognized the vital
need, based on human rights and the Charter
of the United Nations, for the international com-
munity to respond to disasters. It restated the
need for resources and rapid response, pro-
vided a detailed list of responsibilities to the
Emergency Relief Coordinator, established
emergency funding procedures and estab-
lished the Inter-Agency Standing Committee to
try and improve United Nations coordination.
This Resolution represented dramatic move by
the United Nations to improve its response to
calls for assistance.

Nevertheless, the United Nations has
moved away from attempts to develop inter-
national law that governs state responsibilities
and has instead moved to enhance its own
ability to respond and to manage the response
by states that choose to respond through the
United Nations process.
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Most importantly, there is nothing in the
United Nations’ resolutions, which suggests
that the members of the United Nations are of
the view that providing assistance to another
state is a requirement of international law.3®

d) The General Principle of Law Recognized
by Civilized Nations

Another source to look at is the general prin-
ciples of law recognized by civilized nations.*
This means that not only the International Court
of Justice will simply adopt domestic law but
rather, as Brownlie correctly argues it allows
the Court to borrow from domestic law those
principles and reasoning that would assist the
development of interstate relations.*' If the na-
tional laws of civilized nations impose a widely
accepted legal duty to rescue, then that duty
could, if it would promote the development of
interstate relations be borrowed and applied to
states as part of international law.*?

However it should be noted, that a duty to
aid other people is not a principle universally
recognized even in domestic law. It is tradi-
tionally said that common law countries, such
as Australia, the United Kingdom, the United
States and Canada, do not have a legal duty to
rescue,*® whereas the civil law countries, such
as most European countries, do.*

There are examples of situations where a
duty to assist others is imposed. For example,
under the law of the sea there is a duty on sea-
farers and coastal states to help people in dis-
tress at sea. This duty is established both by
convention,* and by customary international
law.*8

Conventions have also imposed a duty
on states to assist their neighbors when they
are aware of environmental or industrial haz-
ards that are likely to have cross-border impli-
cations.*” For example, a state is obligated to
warn its neighbor of a nuclear accident that may
threaten the neighboring state’s environment,*
but that does not include obligation to actually
assist the affected population.

In line with all above-mentioned it could be
said that there is at least a common will to have
Unified International Framework of Disaster
Relief Law, if we do not see it as already ex-
istent one, of course. Next part of this article is
sharing the latest view.



2.2. EXISTING INTERNATIONAL DISASTER
RESPONSE LAW

a) Actors

There are several actors that influence
International Disaster Response Law. First, of
course, states can provide relief and monetary
assistance, enter into bilateral and multilateral
agreements, and thus establish custom through
their conduct.*® Further, intergovernmental or-
ganizations and regional groups, such as the
North Atlantic Treaty Organization and the
European Union, are involved in giving assis-
tance during disasters and concluding disaster-
related agreements.

Also, Nongovernmental organizations
have uncontrovertibly become increasingly
important, as they are sometimes able to act
when states or governmental organizations,
for several, including political reasons, cannot.
However, one serious problem of nongovern-
mental organizations is that they are not auto-
matically granted the same privileges or immu-
nities as intergovernmental organizations.

b) Bilateral and Multilateral Agreements

The most common source of International
Disaster Response Law is of course Treaties.
As already noted, there are numerous bilateral
agreements on disaster as relief operations.
Unfortunately, as correctly noted by Smith
many of the agreements are subject to politics,
which causes them to be narrowly tailored and
restricted in focus.®

In the 1950s, agreements on disaster re-
lief were usually bilateral treaties that were
formed in response to particular disasters.%
There were also treaties in which neighboring
countries sought to prepare for disasters that
might affect those countries. However, treaties
were narrow in both focus and function.® In the
1970s, such treaties became broader; include
wider regions and more relief activities.

There are far fewer multilateral disaster
response and prevention treaties,?® which are
drafted within regional groups. For example, in
1987, the European Council established a mul-
tilateral cooperation group for disaster response
and prevention for the European region.

Most of the multilateral treaties that are re-
lated to disasters are not specific to them and,
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instead, deal only with particular issues. For ex-
ample, such is the United Nations Convention
on the Privileges and Immunities of the United
Nations of 1946. It is applicable to any disaster
situation but only covers United Nations per-
sonnel and experts. Multilateral agreements
governing natural or technological disasters
are relatively rare; however two exceptions
were adopted soon after the Chernobyl nuclear
accident in 1986.5

Some treaties specifically deal with disas-
ter relief. For example, the 1944 Convention on
International Civil Aviation calls upon states to
facilitate entry, departure, and transit of relief
flights “undertaken in response to natural and
man-made disasters which seriously endanger
human health or the environment”.%

Finally, one of the most recent multila-
teral disaster response treaties is the
Tampere Convention on the Provision of
Telecommunication Resources for Disaster
Mitigation and Relief Operations (Tampere
Convention). It came into force on January 8,
2005, after being ratified by thirty countries.®®
The treaty requires that parties help each other
to facilitate prompt telecommunications aid and
mitigate a disaster's impact at the same time
seeks to improve disaster response by reduc-
ing the regulatory barriers.

The treaty recognizes the right of a state to
direct, control, and coordinate assistance pro-
vided under the convention within its territory;
however, as already noted, the core element
of the Tampere Convention is its reduction of
regulatory barriers concerning telecommunica-
tion equipment.®’

c) Other Sources of Law

Although some rules, like the principle of
nonintervention, are applicable to disaster, de-
velopment of International Disaster Response
Law from sources other than treaties is limited.
There are only a few of international court deci-
sions that have implication. Some say that di-
saster assistance is part of human rights law.
Others point that response obligations have
been created through customary international
law, but they remain uncertain about the scope
and content of those obligations.%®

Finally we could say, that although there
are many sources that contribute to existing
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International Disaster Response Law, there is
no single definitive source. The discussed trea-
ty-based system has not yet specifically ad-
dressed disaster relief and court decisions are
indirect or infrequent. Even if customary law
may exist, there has not been a comprehensive
and lasting system to formalize it.5°

Conclusion

Taking into consideration all above men-
tioned, at the end of the article it becomes hard
to make conclusion, however quick response
would be that if we could think of what is the
future of International Disaster Response Law
— without any meaningful change to the current
understanding of it, the response to the next ca-
tastrophe that inevitably will fall may well be “di-
saster as usual”’. For now, as observed, states
respond to disasters on an ad hoc basis.

Treaties like Tempere Convention are im-
portant however have a lot of obstacles having
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in mind presenting statements like that there
is nothing in any legal document, which sug-
gests that states are of the view that providing
assistance to another state is a requirement of
international law. States are often supporting
each other because of their own interests with-
out thinking of any legal obligation.

If we will leave everything like it is, years
could pass before International Disaster Res-
ponse Law will become important part of the
legal doctrine and states start to think of legal
obligation. Thus scientific society is of the huge
importance for the popularization and develop-
ment of the process of rise of the awareness to
its importance, because increased awareness
among all actors, and states as such, concern-
ing their responsibility to protect natural disas-
ter victims would improve the imperfect system
of international disaster relief in our vulnerable
world. This article aimed to serve this particular
task.
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ARCHIL LORIA

IRREGULAR IMMIGRATION TYPES AND
REASONS CAUSING THEREOF IN GEORGIA

Movement of people from one territory to
another, from one country to another is not
un-common, but rather characterizes the pro-
cess of development of the mankind. In recent
years migration processes have covered many
countries of the world. People have become
more social, they leave their homes for distant
places in search of better conditions and they
live in foreign countries. This is caused by the
increase of requirements and abilities of peo-
ple, by the desire of gaining better life, or by
becoming refugees of internally displaced per-
sons due to persecution and violence.

Fortunately, economic motives for displace-
ment still exceed political and forced grounds
thereof. In most cases people strive for better
material conditions and only in extreme cases
they leave their places due to political reasons.
While researching migration processes Elena
Sadovskaia, a scientist, writes: “We do not con-
sider that political factor is the only one verify-
ing the example of the Baltic counties. Rights
of the Russians — continues E.l. Sadovskaia
— as the rights of citizens and of the ethnic mi-
nority have been violated there, but the emigra-
tion of the Baltic countries has not occurred to
a greater extent due to the good existing eco-
nomic situation therein.”

As for the legal position of refugees, it is
regulated by international legislation and is
considered as a coercive measure. The Statute
(Statute of the Office of the United Nations High
Commissioner for Refugees), approved by UN
General Assembly Resolution of 14 December
1950, states that refugees are short of the pro-
tection from their countries and are in need of
the protection from the country where they are
present as refugees.?
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Hence, according to the consistency char-
acterizing the movement of the people in the
word, a person leaves his/her place of main
residence and goes to more advanced coun-
tries for living, while specialists and business-
men go to less advanced counties and try to
gain profit and wealth using the cheap labour.
As fairly noted by V.R. Bioning: “Besides cer-
tain specialists and businessmen who come
on their own initiative, many managers and
engineer-technicians also come to the coun-
try concerning the transfer within the scope of
transnational factories, what gives them an op-
portunity to move forward on a career ladder or
to comply with the requirements of business.”

Migration processes have never been
uncommon for Georgia, however they have
definitely become more vivid in the last two de-
cades. If in the beginning emigration level, in
other words the tendency of local people leav-
ing the country, went dramatically high due to
the anti-Georgian campaigns conducted by
Russia in Samachablo and Abkhazia; in re-
cent years immigration, that is the process of
foreigners entering Georgia, has become ac-
tive due to stabilization of the situation in the
country. Western advanced countries pay huge
attention to the management and regulation
of immigration processes and naturally, this
field is important for our country as well. Legal
acts and bylaws adopted in Georgia concern-
ing these issues consider basic principles and
requirements of international law to a great ex-
tent. But, unfortunately, besides legal migration
irregular migration also occurs which seriously
hinders application of state policy in the field of
immigration.



A. LORIA, IRREGULAR IMMIGRATION TYPES AND REASONS CAUSING THEREOF IN GEORGIA

Irregular immigration covers the cases
when a person illegally lives in a country and
does not comply with the legislation of this
country concerning requirements of legal stay.
Irregular immigration is an intentional act and
according to international acts, a person can-
not be considered as a person illegally living
in a country if he/she lost legal job there and is
in search of a new one. ILO Convention con-
cerning Migrations in Abusive Conditions and
the Promotion of Equality of Opportunity and
Treatment of Migration Workers (Convention
143) explicitly mentions that if a migrant worker
legally resides in a country for the purposes of
employment, he/she is not considered as the
one illegally staying or the one violating legal
norms due to the simple fact that he/she has
lost the job, what by no means results in annul-
ment of residence permit or the right to start a
job (Art.8).4

The term of irregular migration is under-
stood in the Convention in the following way:
when a migrant worker is illegally hired; when
migration labour is started in the territory of the
given country, is carried out through this terri-
tory and is led from this territory in order to seek
a job, and during this process a migrant worker,
while moving, entering or being at work, turns
out to be in a situation which contradicts with
relevant acts or international agreements, or
national legislation and regulations. As you can
see, such a definition expresses only the notion
of irregular labour migration and does not cover
other cases of irregular migration.

Irregular migration, except labour relation-
ship, is widely spread in criminal world. lllicit
drug traffic, illegal movement of terrorists, ille-
gal movement of religious extremists in vari-
ous countries and other criminal acts represent
types of criminal immigration. Fight against
such acts is conducted within national, as well
as international organizations. On the other
hand, criminal world also forms various inter-
national organizations like Al-Qaida, drug traf-
fic organizations and etc. INTERPOL takes
every possible measure to fight against orga-
nized crime and national bureau of Interpol in
Georgia is part thereto.

Based on the practice of Kazakhstan, a
researcher Elena Sadovskaia considers that

there are the following forms of irregular migra-

tion:

1) To obtain an entrance visa for the country
with whom Kazakhstan has a visa-free re-
gime and afterwards to enter Kazakhstan
without a visa. For instance, Kazakhstan
has a visa-free regime with Kirgizstan and
Tajikistan, and a persona can easily ob-
tain visa for Kirgizstan or Tajikistan from
Afghanistan and afterwards illegally enter
Kazakhstan;

2) After legally entering Kazakhstan (tourist
visa, work invitation, etc.) to illegally stay in
this country despite expiring the visa term;

3) Smuggling of migrants by using forged
visas and documents, also by trans-orga-
nized groups;

4) Signing work or other contracts with the
organizations which do not represent work
partners, but rather are swindlers and ex-
tort by cheating people;

5) Violating the laws or living requirements by
foreign nationals in order to obtain a resi-
dence permit (false marriage, postpone-
ment of repetitive registration, etc.);

6) Coming of nationals from CIS countries
and from far abroad without signing a con-
tract and for the purposes of conducting il-
legal labour activities, etc.®
All the cases mentioned above by the au-

thor might take place and the fight against all

these forms should be actively carried out by
various countries.

The Georgian legislation does not contain
an express definition of irregular immigration
and its qualification, but the analysis of the nor-
mative acts adopted in this field might help in
this regard.

In accordance with Article 14 of the Law
of Georgia on Legal Status of Aliens and of
Stateless Persons of 27 December 2005
Ne2535, an alien might be denied entrance into
Georgia if:

“a) he/she does not have the documents nec-
essary to enter the territory of Georgia, en-
visaged by the Georgian legislation;

b) while his/her previous stay in Georgia a
fact of violating the Georgian criminal leg-
islation by him/her has been revealed, or
during the last 1 year before submitting an
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application he/she was expelled, or he/she

did not pay fine established for illegally be-

ing in the territory of Georgia;

c) he/she submitted forged data or docu-
ments for obtaining a visa or for entering
the territory of Georgia;

d) he/she does not have material means nec-
essary to stay, live in Georgia or to return
home;

e) his/her stay in Georgia shall endanger
public order and security of Georgia, the
protection of health, rights and legal inter-
ests of Georgian nationals and the persons
living in Georgia;

f)  his/her stay in Georgia shall endanger the
relationships between Georgian and any
foreign country;

g) he/she does not give or gives false infor-
mation about his/her personality and pur-
pose of travel;

f) Georgian legislative act envisages other
ground for refusal”.®
Article 53 of the same Law establishes the

grounds for expelling an alien from Georgia.

More precisely, an alien can be expelled from

Georgia if:

“a) he/she illegally entered Georgia;

b) legal ground for his/her further stay in
Georgia does no longer exist;

c) his/her stay contradicts with the interests
of state security of Georgia and the protec-
tion of public order;

d) his/her expel is necessary for the protec-
tion of Georgian nationals and of health,
rights and legitimate interests of other per-
sons legally being in Georgia;

e) he/she regularly violates the Georgian leg-
islation;

f)  he/she obtained the legal ground for enter-
ing or staying by submitting forged or in-
valid documents;

g) he/she is sentenced to deprivation of lib-
erty for more than one year term for inten-
tionally committing one or several crimes
— after serving the sentence”.

Before adopting the above-mentioned
norms, the legislation in force (for instance,
Article 7 of Law on Immigration of 27 July 1993
and Article 23 of Law on Legal Status of Aliens
of 3 June 1993)" contained approximately simi-
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lar grounds for refusal to enter Georgia and for
expelling from Georgia.

It is the novelty that the legislator pays at-
tention to the material means of an alien and,
as mentioned above, one of the grounds for
refusal to enter Georgia is not having enough
means. In this case the state prevents itself
from serious flows of migrants having uncer-
tain professions and job descriptions searching
for better life, and the state’s reaction thereto
is not surprising. Despite not highly-advanced
level of living, Georgia might still be interesting
for people living in other countries.

Based on Georgian legislative norms, we
might conclude that criminal as well as non-
criminal immigration occurs in our country.

There are various types of criminal immi-
gration, including: 1) immigration conducted
in order to gain residence permit in Georgia
by submitting forged or invalid documents, 2)
immigration conducted in order to commit a
serious crime in Georgia or in order to avoid
responsibility for committing a crime before en-
tering Georgia, 3) immigration for committing a
crime against peace and humanity, 4) immigra-
tion in order to commit a violation of state se-
curity or public order of Georgia, 5) immigration
conducted by regularly, intentionally violating
Georgian legislation, 6) immigration causing
breach of the interests of protecting the health
of population, 7) other cases of immigration
linked to criminal activities.

lllicit traffic of infants what has become
widespread recently, is one of the examples
of such other cases. This activity is often cam-
ouflaged by the process of child adoption - as
if a foreigner wants to adopt a child who is a
national of Georgia. In these cases some docu-
ments are truly signed by foreigners, through
intermediary firms or private persons, however
what actually happens is the following — an or-
phanage, sometimes even a mother, sells a mi-
nor and receives huge amount of money in re-
turn. Georgian media and citizens through the
press or broadcast often tried to raise aware-
ness concerning such facts. It is true that in
recent years the number of such facts has de-
creased due to the measures carried out by the
law enforcement authorities, but the problem
still remains and there is much to be done. The
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following factors should be strictly checked:
personality of a foreigner who wants to adopt
a Georgian national-child, his/her financial
situation, work reputation, the seriousness of
his/her motives to adopt a citizen of another
country, etc. Furthermore, relevant institutions
of Georgia should be held reliable over a child
even after the adoption and they should be re-
sponsible to examine his/her health and social
conditions; if necessary they should cooperate
with relevant structures of foreign countries; in
extreme cases they should request for return
of the minor.

Among the types of irregular immigration
mentioned above, obtaining a permanent resi-
dence permit in Georgia through submitting
forged or invalid documents is also worth men-
tioning, and it might lead towards committing
other criminal activities (crimes against peace
and humanity or other serious crimes, etc.).
Staying in Georgia as an immigrant through
such invalid mechanisms is also connected to
the process of irregular labour immigration. As
for entering Georgia to commit a serious crime,
such actions are carried out in extremely covert
circumstances, such a person in most cases
has necessary documentation and tries not
to fall under the focus of law enforcement au-
thorities, for instance spies, terrorists, people
involved in illicit drug traffic and others. Their
stay in the country is hard to reveal and in this
regard, the assistance of state institutions of
the country of their citizenship or permanent
residence is important since these institutions
should be conducting registration of every per-
son and especially of criminals.

As for the immigration related to system-
atic violations of the Georgian legislation, this
type of immigration might not be of criminal
character from the beginning, when a foreigner
comes to Georgia with good intentions, but due
to certain reasons commits a crime (e.g. car
accident), what turns him/her into a criminal
migrant.

Fight against criminal immigration in our
country is entirely linked to the objectives of law
enforcement and those of other state institu-
tions, however, as noted, this process also re-
quires the attention from the society and its in-
volvement in revealing criminal migrants, what
is the subject of another scientific research.

As mentioned above, irregular immigration
in Georgia might be non-criminal as well, when
an immigrant does not commit a crime, but his/
her actions seriously or systematically violate
the existing legislation; such immigration is
also dangerous and contradicts with the state
interests.

There are the following types of non-crimi-
nal irregular immigration in our country: 1) when
there is no legal ground for immigrant’s stay or
permanent residence in Georgia (e.g. expiry of
a visa, end of season work, seizure of the right
of guardianship, etc.), 2) irregular (illegal) la-
bour activities of an immigrant or systematically
avoiding paying taxes during conducting legal
activities, 3) when a labour migrant terminates
labour relationships on his/her initiative without
any substantive reasons or refuses to start it
and has no other legal ground for staying in the
country, 4) when an immigrant seriously vio-
lates ethic norms of the society or endangers
health of others by pursuing non-hygienic style
of life, 5) when an immigrant seeking refugee
status does not leave the territory of Georgia
despite receiving official refusal to his/her re-
quest, 6) when a refugee immigrant refuses
to leave Georgia after the situation has been
stabilized in the country of his/her origin or per-
manent habitual residence and the threat caus-
ing him/her to enter Georgia does not exist any
longer, 7) when an immigrant intentionally, sys-
tematically does not comply with the require-
ment of the Georgian legislation, 8) when an
immigrant does not have necessary means to
live in Georgia, etc.

Although some types of non-criminal ir-
regular migration are less harmful rather than
criminal migration, but as a rule the number
of non-criminal irregular immigration strongly
exceeds the number of criminal immigration
in most countries and therefore, fight against
it remains one of the primary aims of each and
every country.

Irregular migration can be classified ac-
cording to the types, other than criminal and
non-criminal. More precisely, it might be covert
and open. Criminal (e.g. terrorists entering the
country) as well as non-criminal (when an alien
continues to stay in the country though having
no legal ground for staying, and hiding from law
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enforcement authorities and often changing
place of residence or even place for night, etc.)
irregular immigration can be carried out in co-
vert ways. Of course, terrorists and representa-
tives of illicit drug traffic and of other criminal
organizations try to act undercover and thus
not to endanger their activities. However, of-
ten the course of their activities takes the op-
posite turn. On the other hand, non-criminal
immigrants often act open in the country. For
instance, a huge flow of people seeking for
refugee status, and when they do not obtain
the status, they may still continue illegal stay
in Georgia. Similar situation occurred when
in 2000 Chechens leaving the conflict zone in
the Russian Federation entered Georgia, more
precisely the Pankisi Gorge, part of them do not
have refugee status even today due to a simple
reason that they have not addressed the au-
thorities with such a request, but they continue
to stay openly and expressly in our territory.

While discussing irregular immigration we
should consider one more circumstance. More
precisely, there are cases when immigration in
the country does not raise alert, e.g. an alien
possesses relevant documentation for entering
and staying in Georgia, complies with all the
necessary procedures and does not do any-
thing wrong, in other words, the formal require-
ments are met, however his/her stay has illicit,
criminal rather than legal objectives. This kind
of legal immigration should be considered as
irregular, criminal intentions should be revealed
and relevant measures be taken, amounting
even to expelling such migrants from the coun-
try. Frequency of migration processes in the
world has led to the adoption of legislation, reg-
ulating migration processes of nationals within
(internal migration) as well as outside (external
migration) the country. As European Agreement
of 13 December 1957 on Regulations govern-
ing the Movement of Persons between Member
States of the Council of Europe states, every
county should have the right to refuse persons
entering the country or to temporarily stop their
entrance for the purposes of protecting public
order, security and health.

A contrary case might occur as well —
when a national of another country de facto
complies with the ground requirement for liv-
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ing in Georgia but, but being legally married to
the national of our country, he/she has not ad-
dressed Civil Registry Agency — LEPL of the
Ministry of Justice of Georgia for obtaining a
permanent residence permit in accordance
with Articles 18 and 20 of Law of 27 December
2005 on Legal Status of Aliens and Stateless
Persons, and because of this fact his/her per-
manent stay in Georgia cannot be considered
as legal, and if this situation continues this per-
son can be considered as the one violating the
Georgian legislation.® Based on the mentioned
assumptions, we can consider two additional
types of irregular immigration and provisionally
name them as formal and non-formal.

At this point we would like to draw your
attention to the cases which occurred in
Georgian at the end of 80ies of the last century.
More precisely, in accordance with the regula-
tions adopted by executive branch of Georgian
at various times (e.g. Regulation #106 of 18
May 1993 of the head of the Georgian state,
Regulation #641 of 7 September 1995 of the
cabinet of ministers, etc.)?, several families or
individuals from the descendants of the popu-
lation deported from Meskheti in 1944 were re-
turned and provided by housing in the country.
However, these persons were not simultane-
ously granted the status of an immigrant or any
official status, nor the documents necessary for
legally entering Georgia (e.g. a visa). Despite
of the fact that an obvious irregular immigra-
tion occurred, so far none of state institutions
requested the recognition of these persons as
illegal migrants and the adoption of respective
measures. On the contrary, some of them have
already been granted Georgian citizenship
and they continue to live in our country. Based
on the above-mentioned, we can discuss one
more type of irregular immigration occurring in
Georgia and immigration provisionally name
it “official” or “allowed” irregular, which is also
covered by the category of open irregular im-
migration. This type of migration is also endan-
gering, since it is supported by bureaucratic
apparatus which should fight against irregular
immigration and not trying its legalization. This
approach most importantly shakes the trust
of the country’s population towards authori-
ties and towards the existing legal order, what
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might result in more serious consequences for
the state than any external threat can cause.

Although the repatriation problem covers
many other aspects as well, their detailed anal-
ysis falls outside our goals, and is subject to
another discussion.

In order to eradicate the problems of ir-
regular migration, E. Sadovskaia considers it
necessary to adopt relevant legislation, deter-
mining the fight against irregular migration; to
develop institutionalized base, to establish new
border control points; to strengthen security
services; to establish multilateral cooperation
with neighboring countries and international or-
ganizations; further focusing on the awareness
raising of the legal knowledge.™

Besides the mentioned measures, we con-
sider additional measures to fight against ir-
regular immigration should be taken, including
the following:

Every country should have an obligatory
procedure for registering population. This does
not mean the re-adoption of the Soviet style,
but rather registering each and every person in
accordance with permanent or temporary place
of residence. This is the institute of registering
population and not “propiska” measure, and
every country should obey thereto and it will
largely simplify the control over movement of
criminal elements. It should be mentioned that
due to the reforms undertaken in the country,
the issue of registering the Georgian popula-
tion has significantly improved. Adoption of
unified registration system and simplification
of procedures promoted timely registration of
natural persons and issuance of relevant docu-
mentation, IDs or residence permits to them.
And, this course should be actively continued
in the future as well.

Legal labour migration should be widely
supported and the fight against involvement
of foreigners in illegal labour relations should
be announced. More precisely, strict liability
should be determined for those businessmen
and managers who use irregular migration
and support employment of irregular migrants.
Setting high fines in the form of sanctions will
result in positive consequences and will pro-
mote restricting irregular migration.

Cooperation among countries should stre-
ngthen in order to reveal fugitives who commit-

ted serious crimes, as well as persons support-
ing them and in order to take decisive measures
against them.

It is desirable for the country population to
getinvolved in the process of revealing danger-
ous criminals and non-criminal but irregular mi-
grants. Irregular migration causes serious eco-
nomic and other kind of problems for countries,
what does not positively reflect on the living
conditions of the population. Everyone should
have a moral duty to assist law enforcement
authorities. Establishing public condemna-
tion is stronger than any state penal measure.
Maybe we are not ready to have advanced liv-
ing conditions, but we are ready to think clearly.
Public intellect is the strongest phenomenon
the mankind has ever gained.

Besides the above-mentioned reasons
causing irregular immigration, we should con-
sider that, unfortunately, Georgia does not have
a clearly established, unilateral policy on the
regulation of migration processes, what results
in the non-flexibility of the management system
of these processes. For instance, various state
institutions cover the competences of deciding
upon the status of an immigrant or an alien per-
manently living in Georgia, a person seeking
political asylum and a refugee. As for tempo-
rary immigration issues such as tourism, enter-
ing the country for the purposes of education
and employment, these processes still remain
outside the serious control of state agencies.

Furthermore, the persons seeking to im-
migrate into Georgia often avoid meeting the
requirements set by the legislation and try to
achieve the goal otherwise resulting in many
violations and distress. While the police and
other law enforcement authorities mostly re-
act only to the facts of crime. In such cases
the mechanisms of reveling irregular migrants
and expelling them from the country should
be actively applied. In this regard the existing
Georgian legislation complies with the interna-
tional standards and leaves the room for con-
ducting practical measures more actively.

International Covenant on Civil and Political
Rights of 16 December 1966 states that every-
one legally staying in the territory of a coun-
try has the right to free movement within the
territory of this country and has the freedom to
choose a place of residence; that every person
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has the right to leave any country, including his/
her own. The Covenant explicitly notes that this
right cannot be subject to any restriction expect
for the one envisaged by the law, is necessary
for the protection of state security, public order,
health or morals of the society, or even for the
protection of the rights and freedoms of the oth-
ers, and is in line with the other rights recog-
nized by this Covenant. Also, no one shall be
arbitrarily deprived of the right to enter his/her
own country (Art. 12).

An alien legally staying in a country, can be
expelled from this country only in accordance
with the decision adopted on the bases of the
law and unless imperative interests of the state
security require otherwise; an alien has the
right to submit the opinions contrary to his/her
expel, require for his/her case to be revised
by competent authorities or a person/persons
approved by competent authorities, also to be
heard before this authority represented by re-
spective person/persons (Art.13).™

Also, the list of countries whose nationals
do not need a visa for entering and staying in
Georgia for up to 360 days, given in Article 4.5
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of Law on Legal Status of Aliens and Stateless
Persons, this list should be revised. It is true
that a visa-free regime with a foreign country
simplifies the situation of those wishing to move
freely, but objective circumstances should be
considered in this regard. For instance, con-
sidering the intensive migration links existing
in practice, economic profit, cooperation in sci-
entific of other important fields for the country,
double recognition of visa-free regime, etc. But
in the mentioned norm the list of countries is far
too wide and allowing visa-free regime (espe-
cially, one-side recognition) with certain coun-
tries raises question marks.

In order to fight irregular migration, we
believe, reasonable annual migration quotes
should be determined and strictly observed,
also merge the main functions of migration
management under the competence of one,
specialized state agency, while improving the
migration procedures and their simplification in
reasonable limits. Georgian authorities should
pay more attention to this problem and to its
regulation in the near future.
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Todres,Jonatan, “Taking Prevention Seriously: Developing a Comprehensive
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www.chron.com/CDA/archives/archive.mpl?id=2009_4762175 (reporting U.S.
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http://www.childtrafficking.org/eng/ilo_convention_182.pdf
Convention on the Worst Forms of Child Labour, ILO Convention 182, 1999

http://www.childtrafficking.org/eng/hague_convention_33.pdf

Convention on Protection of Children and Co-operation in Respect of Inter-
Country Adoption, Hague Convention 33
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Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Co-operation in Respect of Parental Responsibility and Measures for the
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http://www.childtrafficking.org/eng/european_convention_on_thb.pdf
Council of Europe Convention on action against trafficking in human beings
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MARINA MESKHI

REGULATION OF TRAFFICKING IN PERSONS
IN THE INTERNATIONAL AND DOMESTIC LEGISLATION

In 2000 international community strength-
en fighting against Trafficking in Persons
and opened for a signature United Nation
Convention against Transnational Organized
Crime (hereinafter “Palermo Protocol”) and
an additional protocol (hereinafter “addi-
tional protocol”) thereto to prevent, suppress
and punish Trafficking in Persons, especially
women and children.'This was foundation for
defining Trafficking by states for the first time.
Meanwhile, Trafficking was acknowledged to
be modern form of slavery that was represent-
ed in the Convention and domestic legislation
as well.

Under Article 3 subparagraph “a” of the ad-
ditional protocol “Trafficking in Persons” is de-
fined as the recruitment, transportation, trans-
fer, harboring or receipt of persons, by means
of the threat or use of force or other forms of
coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulner-
ability or of the giving or receiving of payments
or benefits to achieve the consent of a person
having control over another person, for the pur-
pose of exploitation.? Moreover, under Article 3
subparagraph “b” of the of the additional pro-
tocol the consent of a victim of Trafficking in
Persons to the intended exploitation set forth
in subparagraph (a) of this article shall be ir-
relevant where any of the means set forth in
subparagraph (a) have been used.?

Adoption of Palermo Protocol was very
important step forward for creation of legal in-
struments against fighting trafficking. Article
1of Council of Europe Convention on Action
against Trafficking in Human Beings it was em-
phasized the aim of this document is:

“b. to protect the human rights of the vic-
tims of trafficking, design a comprehensive
framework for the protection and assistance
of victims and witnesses, while guaranteeing
gender equality, as well as to ensure effective
investigation and prosecution™.

Thus, it is actually determined three direc-
tions for countries forming legal mechanisms
against fighting Trafficking: (1) Criminalization
of trafficking; (2) Assistance to and protec-
tion of victims of Trafficking in Persons; (3)
Enforcement of prevention measures.®

Enforcement three of these components
is important. Although, adoption and improve-
ment of legislative measures, which is the first
component deemed to be superior to the rest of
two almost by all signatory states.

Review of international instruments
regarding forms of Trafficking in Persons

The first definition of Trafficking in Persons
deemed to be Palermo Protocol definition.
Regardless, it is the most comprehensive defi-
nition the crime of Trafficking; it is not consid-
ered best applicable definition in the domestic
legislation by states. The most complicated is-
sue is that definition is composed of require-
ments for classification of the crime that must
be proved during the process of investigation.
In case of ambiguous definition, the process of
investigation is getting hard.®

Besides, according to Council of Europe
Convention on Action against Trafficking in
Human Beings, “To discourage the demand
that fosters all forms of exploitation of persons,
especially women and children that leads to
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Trafficking each Party shall adopt or strengthen
legislative, administrative, educational, social,
cultural or other measures™. This article was
subject to debates. The milestone of the provi-
sion deemed to be that it implies only women
and girl as a victim of Trafficking in Persons,
which is not reality. 8 In 1998, United Nation
formally agreed draft of the Palermo Protocol
and adopt the resolution about Trafficking
in Human Beings. The preamble resolution
United Nations acknowledged that the prob-
lem of Trafficking also includes the victimizing
of young boys.® Although, after that boys were
never mentioned in the operative provisions of
the resolution, focusing solely on women and
girls. Although, women and girls constitute
the great majority of victims of Trafficking in
Persons,'® boys and men are victims as well."

This is proved by the U.S. Federal Bureau
of Investigation which estimates that over 50
percent of all child pornography seized depicts
boys."?

While examining comprehension of Traffi-
cking definition we should refer some forms of
Trafficking. These forms were reflected in the
Palermo Protocol and in the legislation of the
countries in different ways, Georgian legisla-
tion is included.

The most widespread form of Trafficking in
Persons is slavery and slavery-like practices.
Even in 1926, Slavery Convention was adopt-
ed. Under Article 1 of the Convention definition
of slavery is the following: Slavery is the status
or condition of a person over whom any or all of
the powers attaching to the right of ownership
are exercised; The slave trade includes all acts
involved in the capture, acquisition or disposal
of a person with intent to him to slavery; all acts
involved in the acquisition of a slave with a view
to selling or exchanging him; all acts of dis-
posal by sale or exchange of a slave acquired
with a view to being sold or exchanged, and, in
general, every act of trade or transportation in
slaves.

In Article 1of 1956 United Nation Supple-
mentary Convention on the Abolition of Slavery,
the Slave Trade, and Institutions and Practices
Similar to Slavery there are defined “four slav-
ery-like conditions”:

210

JOURNAL OF INTERNATIONAL LAW, N2, 2013

a) Debt bondage, that is to say, the status or
condition arising from a pledge by a debtor
of his personal services or of those of a
person under his control as security for a
debt, if the value of those services as rea-
sonably assessed is not applied towards
the liquidation of the debt or the length and
nature of those services are not respec-
tively limited and defined;

b) Serfdom, that is to say, the condition or
status of a tenant who is by law, custom or
agreement bound to live and labor on land
belonging to another person and to render
some determinate service to such other
person, whether for reward or not, and is
not free to change his status;

¢) Anyinstitution or practice whereby: A wom-
an, without the right to refuse, is promised
or given in marriage on payment of a con-
sideration in money or in kind to her par-
ents, guardian, family or any other person
or group; or The husband of a woman, his
family, or his clan, has the right to transfer
her to another person for value received or
otherwise; or A woman on the death of her
husband is liable to be inherited by another
person;

d) Any institution or practice whereby a child
or young person under the age of 18 years,
is delivered by either or both of his natural
parents or by his guardian to another per-
son, whether for reward or not, with a view
to the exploitation of the child or young
person or of his labor.

Slavery Convention differentiates forced
labor from slavery and indicates necessity to
prevent forced labor from developing into con-
ditions similar to slavery. According to above-
mention conventions it is clear that slavery,
practices similar to slavery frequently are the
elements of crime of Trafficking in Persons and
especially acts of the Juvenile Trafficking.'

One of the limited extended forms of Traf-
ficking is Trafficking in People in order to use
their internal organs for transplant. Under
abovementioned Protocol, Organ Trafficking
is one of the forms of Trafficking. At the same
time, it is not determined under EU Framework
Decision on combating Trafficking in Persons.
However, under Georgian legislation, definition
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of Trafficking involves Trafficking in Persons
in order to use their internal organs for trans-
plant.

Regulation of Trafficking in Persons in
the Georgian legislation in conformity
with international instruments

While characterizing Trafficking in Persons
we must pay attention following issues: victims
of Trafficking together with woman could be
child and men as well; in most cases, wom-
en constitute the great majority of victims of
Trafficking in Persons and usually in the sex
industry.

According to opinion established in most of
the countries, crime of Trafficking is similar to
sexual exploitation, which is obviously wrong.
Every state should form legislation in that way
to be free from abovementioned stereotypes.
Trafficking is not only prostitution or any other
type of sexual exploitation, but also, every kind
of forced labor or other mandatory service,
slavery or practices similar to slavery.™

Trafficking in Persons may enforce by
crossing the border of the state also, within the
territory the state; it also could be transnational
or local crime." Trafficking in Persons is com-
plex process, which begins by recruiting, most-
ly continues by moving different directions and
ends up by exploitation of different forms. At
the same time, it must be noted that the meth-
ods used by traffickers is changing as they are
adapting new technologies fast in order to deal
with the problems arising out of their actions.

Let review standards of Trafficking in
Persons. The first stage of the Trafficking in
Person is recruiting potential victim. At this
stage, personal contact with potential victim
aims of involving him/her in the process of
Trafficking. For the purposes of Trafficking in
Persons, “recruitment” means not only offering
a job but also, use of other methods such as
the threat or use of force, deception, abduction
and similar methods. Methods of Trafficking in
Persons are different therefore enumerating or
prescription all of them is impossible. Here are
the most widespread methods:'® a) Recruitment
via informal networks of families and/or friends;
b) Advertisements offering, using Agencies of-

fering work, study, marriage or travel abroad,
False marriages c) Individual recruiters looking
for interested males and females in bars, cafes,
clubs, discos and other public places and etc.
d) Mostly victim knows recruiter and they are
relatives sometimes. The fact, that recruiter is
friend or relative promotes victim to trust him/
her. '” Besides, the recruitment process is eas-
ier when the victim with difficult social and eco-
nomic environment looking for an employment
opportunities abroad. Ordinary, women offered
high salary for work in the restaurants, agricul-
ture, caring for children and elderly people sec-
tor etc.”®In most cases, invalidity of arrange-
ments revealed only in the country Trafficking
and the victims are subject to exploitation or
inhuman treatment. In the developing coun-
tries with difficult social environment, woman
and child, Trafficking by state institutions (i.e.
orphan houses) is not rare. As the analyses
of the practice reveals, the victim is informed
about his/her work abroad (i.e. prostitution)
but, in reality work conditions are different from
his/her assumptions. According to the above-
mentioned, consent of a victim on exploitation
is irrelevant for classification of Trafficking.
Furthermore, in the theory there are various
views in connection with that issue (Georgian
theorists are included). Some of them consider
that, mostly, victims of Trafficking know previ-
ously about their improper compensation and
exploitative purposes.'®

Methods of recruitment are various; it is
not only coercion but also deception expressed
in light forms. In addition, it is very important
criminal methods of recruitment that are the
following: a) coerce of person by abducting
him/her; b) selling of juveniles to the trafficker
by someone who exercise control over them;
c) deception by believing the victims a legal
job awaits them rather than the intended ex-
ploitation; d) deception about controllable and
coercive character. The method of recruit-
ment is depending on victim. In case of, child
Trafficking there is no needed organized group
to take part in recruitment. Frequently, parents
on their own, are handing their child to the traf-
ficker hoping child’s life is getting better.%In
most cases, the former victim of the Trafficking
is recruiter and trafficker finally. It is proved by
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researches International Labour Organization
and reports of expert group working on the is-
sues of Trafficking in Persons.?!

Thus, discussion above refers the first
stage of the process of Trafficking — recruitment
which is followed by the next stage — transpor-
tation, the route may include providing asylum
or admission of the victim, movement in the
territory of one state is included. The process
of transportation is specific as the rights of the
victims are gravely violated. They are subject
to an assault and other types of abuses, lack
of right to respect one’s dignity and inhuman
treatment (i.e. they have to travel by car boot
or on foot in long and difficult distance, or by
swimming etc.). In case of transfer from state
of citizenship or permanent residence of the
victims, their conditions are getting worse as
very often they had not left their country before,
which compels them to become totally depend
on the traffickers. In order to keep obedience
trafficker asks for the passports of the victim.?
While discussing transportation as a stage of
Trafficking, under Georgian and international
practice it is not questionable fact that, the vic-
tims of the Trafficking because of acts commit-
ted against them would be placed safer con-
ditions in their country of origin. The victim of
the crime with the status of irregular migrant
is especially unprotected abroad. For the fear
of having irregular status, the victim rarely ad-
dresses to the police, which gives opportunity
to the trafficker to exercise strong control over
the victim.

Exploitation as the purpose in the process
of Trafficking is one of the requirements for clas-
sification crime of Trafficking. Under Georgian
legislation, slightly wide regulating scope of the
issue is discussed.

Under Palermo protocol exploitation shall
include, the exploitation of the prostitution of
others or other forms of sexual exploitation,
forced labor or Services, slavery or practices
similar to slavery, servitude or the removal of
organs. Thus, Trafficking in Persons is not only
sexual exploitation regardless fact that consid-
ering Trafficking in this aspect was widely dis-
cussed in the begging of XXI century. According
to researches, analyses and reports of US state
department this approach has changed signifi-
cantly.?

212

JOURNAL OF INTERNATIONAL LAW, N2, 2013

Today, Trafficking is not only sexual ex-
ploitation of the victim. Trafficking in Persons
and more specifically Juvenile Trafficking
may enforced for different purposes sexual
exploitation and forced labor exploitation are
included.?*One of the supporting conditions is
that forced labor frequently considered illegal
employment and exploited people; victims of
Trafficking are deemed irregular migrants but
not victims. Although, these people are violat-
ing labor regulations, which is because they
are victims of Trafficking, under the legislation
of many countries (Georgian legislation is in-
cluded) they are exempted from criminal liabili-
ty for many crimes committed by them because
of being in such conditions.?

In July 2003 two articles was added in the
Criminal Code Georgia and criminalization of
Trafficking in Persons was admitted. Lately,
in 2006, there were amendments in Criminal
Code of Georgia and together with defining
acts of the crime in conformity with internation-
al standards law of Georgia on Combating Hu-
man Trafficking was adopted. In 2007, Article
1433 was added to the Criminal Code of Geor-
gia about punishment for using the work victim
of Trafficking. Similar to the previous chapters
where Juvenile Trafficking was reviewed within
the scope of Trafficking in Persons articles 143"
and 1432 should be reviewed as well.

Under article 143" of the Criminal Code of
Georgia: selling or buying of persons, or sub-
jecting them to other illegal deals, also recruit-
ing, transporting, harboring, or taking them on
for purposes of exploitation, with the use of
force, blackmail or deception. Under Article
1432 Juvenile Trafficking is selling or buying of
underage persons, or subjecting them to other
illegal deals, also recruiting, transporting, har-
boring, or taking them on, for purposes of ex-
ploitation.

Protected objects under article 143" of
Criminal Code of Georgia are constitutional
rights and freedoms. More specifically, free-
dom of movement, right to choose the resi-
dence and profession, inviolability of freedom
and dignity, and in connection with third and
fourth subparagraphs of that article — right to
life and health.?® Objective side of the crime
is expressed an action but it is possible to be
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committed with omission. Crime is finished
when one of the activities from the definition
is committed even if there is not severe result
and regardless exploitation of the victim.2’For
the purposes of article 143" and 1432 some of
the terms have the following meaning: a) illegal
deal-deal which is not determined under op-
erate legislation and violates established rules
and restrictions, deals in order to achieve con-
sent of the victim or on receiving or giving any
other profit to the person who has control over
another person.? b) Buying of a person by giv-
ing money — exchanging in some material, for
the debt provided that the victim is under the
control of purchaser for unspecified period of
time; c) Selling of a person by receiving money
— exchanging in some material or for the debt;
d) Enforcement of illegal deal — promise of the
purchaser to help the seller in his/her business,
gives percentage from the income, hiring the
seller, help the seller going abroad and etc.
30 e) Recruitment — to convince person or of-
fer him/her to fulfill a task or service or taking
part in any other activity. More specifically, re-
cruitment means to convince the person to be
engaged in exploitation. f) Transportation — to
withdraw someone from his/her place of resi-
dence to other place in order to engage him/
her in exploitation.?' g) Hiding — hiding of a
person by using abovementioned methods for
the purpose of engaging him/her in exploita-
tion; illegal restriction of liberty is included.®? h)
Deception — deception of the person by giving
him/her promise i.e. taking him/her abroad and
providing high salary job but, in fact the person
is purchased.® i) Coercion — may enforce by
means of the threat or use of force. Coercion
could be physical psychological expressed in
beating or other forms of violence. j) Blackmail
— Coercion of a person to perform or not to
perform certain activity by means of threaten-
ing that person to disclose information that is
infamous or otherwise damaging to him/her or
his/her close people; It is not important whether
the information is truth or not it is important that
the information attacks someone’s dignity and
reputation. (l.e. threatening that the person will
be accused of commission of a crime, homo-
sexuality, drug addiction etc.). k) Admission of
a person for the purpose exploitation — admis-

sion of a recruited person for the purpose of
exploitation. It is important to note that the per-
son had not used blackmail, coercion or decep-
tion for the recruitment, transportation or hid-
ing of an admitted person. His/her crime is an
admission of recruited person for the purpose
of exploitation. I)Vulnerable situation — a situa-
tion where a person is materially or otherwise
dependent on other person, where because
of physical or mental disability a person is un-
able to truly understand the existing situation,
where a person has no other true option but
to obey the violence applied to him/her;*m)
Exploitation — use of a person for forced labor
or service, involvement of a person in criminal
or other anti-societal conduct, putting a person
in slavery-like conditions or conditions of con-
temporary slavery, sexual exploitation or coer-
cion to provide other type of services, as well
as use of a person for transplantation of his/her
organ, part of organ or tissue, or use of a per-
son for other purposes.®® o) Forced labor — any
work or service received by means of physical
or mental coercion of a person by use of threat
or blackmail against him/her or by use of his/her
vulnerable situation.*® p) Sexual exploitation —
involvement of a person in prostitution, other
sexual services or production of pornographic
material by use of threat, violence, coercion
or blackmail against him/her or by use of his/
her vulnerable situation, by abuse of power, or
by provision of false information on the nature
and conditions of work.%’q) Slavery — slavery is
the status or condition of a person over whom
any or all of the powers attaching to the right of
ownership are exercised. r) Slavery-like condi-
tions — the status or condition of a person as
defined in the United Nations Supplementary
Convention on the Abolition of Slavery, Slave
Trade, and Institutions and Practices Similar to
Slavery dated 7 September 1956. More spe-
cifically this term is defined under article 1 of
Supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery. And it includes no-
tions like debt bondage, serfdom. Also, marry
of woman, without her right to refuse or transfer
her to another person for value received or oth-
erwise, inherent her to another person or deliv-
ering of a child for purpose of exploitation.3®
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The main problem is that, there are differ-
ent laws and policy between the countries and
they have no will change it. Disagreement on
the definition rose as according to one group
of Palermo Protocol signatory states any form
of prostitution was Trafficking in Persons, legal
and juvenile prostitution with their consent are
included. Other group of states was against
this approach and claim that prostitution with
the consent of the person should not be differ
from forms of voluntary work. The result of this
disagreement was that as forced sexual exploi-
tation is covered by terms forced labor, slavery
and servitude it would be better for states not to
involve terms like “exploitation of prostitution”
and “sexual exploitation” into their domestic
legislation. If they still do so, the terms must be
defined clearly and understandably.

Putting a person in contemporary condi-
tions of slavery — deprivation of a person of his/
her identity documents, limitation to the person
of his/her right to free movement, prohibition
to communicate with his family, including writ-
ten correspondence and telephone contacts,
cultural isolation of a person, coercion of a
person to work in degrading conditions and/
or without any compensation or with inade-
quate compensation. Subject of Trafficking in
persons is responsible person after 12 year.
Mostly, an adult commits Trafficking but if any
of acts enumerated in articles 143" and 1432
is committed by juvenile, he/she will be crimi-
nally liable. Trafficking in Persons is a crime
with direct intent. The motives of the crime are
different: revenge, self-interest, etc. Motive is
not important for classification of the crime.
It might be referred in determining of punish-
ment but, not during classification of crime. *°
The purpose of the crime is exploitation of the
person and it is important for classification of
the crime. More specifically, recruitment, trans-
portation, transfer and/or hiding of a person
must be committed for the purpose of exploita-
tion. In any other cases these acts committed
without purpose of exploitation, do not consti-
tute crime of Trafficking. Recruitment of per-
son by another person to commit criminal act
is inducement and not Trafficking in Persons.
In addition, transportation or hiding of a person
for depriving his/her liberty, without purpose of
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exploitation constitutes crime under Article 143
of Criminal Code of Georgia — illegal depriva-
tion of liberty. However, to buy, sell or any other
acts committed against person are differently
examined. In the theory of criminal law there
is opinion that the purpose of the crime is not
important in the abovementioned cases and
the acts of the person should be classified as a
Trafficking in Persons regardless existence of
exploitative purpose. To buy, sell or any other
illegal deal — these acts are crime of Trafficking
in Person without exploitative purpose and the
latter is not important for classification. It must
be noted that there are different opinions in
connection with the abovementioned position
between the law experts. According to some
of them, this is not right position, as it tends
to implement dangerous practice. Others think
that these acts without exploitative purpose
are already crime of Trafficking in Persons.
Legislation is developed in compliance with the
latter position and exploitative purpose is not
important for classification acts of buy, sell or
any illegal acts as the Trafficking in Persons.
In connection with Juvenile Trafficking in article
1432 it is defined as selling or buying of juve-
niles, or subjecting them to other illegal deals,
also recruiting, transporting, harboring, or tak-
ing them on, for purposes of exploitation.
Object of the crime is private rights and
liberty of juvenile, right to protect from exploi-
tation, right to education etc. Objective side of
the crime is similar to what is defined in Article
143" but, the main characteristic of Juvenile
Trafficking is that crime could be committed
without coercion, blackmail or deception. If
coercion, blackmail or deception is used as a
method of Juvenile Trafficking the acts will be
classified as an aggravation circumstances un-
der 1432 subparagraph 2 of the Criminal Code
of Georgia. Other characteristics objective side
of the crime and subject are similar to the pro-
vision under Article 143". Furthermore, subjec-
tive side of the Juvenile Trafficking might be
committed with direct intent and exploitative
purpose. “° In the theory of criminal law there
are different approaches in connection with the
exploitative purpose for this article. The most
widespread view is that, during recruitment,
transportation, hiding or adoption of underage
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person the purpose of the actor is exploitation
in the contrast, the crime is not classified as
Juvenile Trafficking. The point is differece in
connection with to buy, sell and commit illegal
acts against juvenile. It is possible that buyer
does not have exploitative purpose and he/
she is not informed about the purpose of cli-
ent. However, classification of buying or selling
of juvenile is under Article 1432 exception is to
carry out illegal deal for the purpose of adoption
(Article 172, Criminal Code of Georgia). There
is ambiguity in Georgian law enforcement or-
gans in connection with definitions of Juvenile
Trafficking (Article 1432) and carrying out illegal
deal for the purpose of adoption (Article 172).
Disagreement was caused — whether carry-
ing out illegal deal for the purpose of adoption
constitutes one of the forms of Trafficking in
Persons and is there necessity of existence ex-
ploitative purpose. However, the critic was ex-
pressed in scientific literature and Article 172 of
Criminal Code of Georgia was emended.

The sensitive issue is Intercountry
Adoption of a child not only for Georgia but
for the whole world as well.*! Three conven-
tions refer protection interests of the child while
transnational movement and Intercountry adop-
tion: 1980 Convention on the Civil Aspects of
International Child Abduction, 1993 Convention
on Protection of Children and Co-Operation
in respect of Adoption, 1996 Convention on
Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-Operation in Respect of
Parental Responsibility and Measures for The
Protection of Children. These conventions are
oriented on adopting family and responsibility
of parents, but less attention is paid to juvenile
himself/herself. The issue was regulated by the
latter convention that was oriented on juvenile.
Thus, referring to best interest of a child, to
buy a child for the purpose of adoption is not
ground of criminal persecution for Trafficking in
Persons.

a) It is important to review the aggravat-
ing circumstances under Articles 143" and
1432. Under Article 143" aggravating circum-
stances are: a) Repeatedly; b) Against two or
more persons; c¢) Against a pregnant woman,
knowing about her pregnancy; d) With the
abuse of official authority; d) By taking a victim

abroad; e) With the use of life threatening or
health threatening coercion, or threatening to
use such force; f) Knowingly, against a vulner-
able person, or against a person who is finan-
cially or otherwise dependent on the offender;
Any crime committed by two or more persons
makes difficult effective investigation process.
Organized crime is especially dangerous and it
is followed by severe punishment. Criminal lia-
bility is aggravated when criminal act (Trafficking
in Persons) is followed by death of the person
or health destruction. Under Article 1432 ag-
gravating circumstances are: a) Repeatedly;
b) With the use of force, blackmail or decep-
tion; c) Against two or more underage persons;
d) By taking a victim abroad; e) With the use
of life threatening or health threatening coer-
cion, or threatening to use such force; f) With
the abuse of official authority; g) Knowingly,
against a vulnerable person, or against a per-
son who is financially or otherwise dependent
on the offender. In addition, aggravating cir-
cumstances are a) Committed by an organized
group. b) That resulted in a death of a juvenile
or caused other serious consequences. Thus,
under Criminal Code of Georgia recruitment,
transportation, hide or admission of a person
for purpose of Trafficking could be committed
by coercion, blackmail or deception. Besides,
in aggravating circumstances of the crime is
indicated measures such as with the abuse of
official authority, With the use of life threaten-
ing or health threatening coercion, or threaten-
ing to use such force, with the use vulnerability
of a person, or that a person who is financially
or otherwise dependent on the offender.*? It is
important to differentiate Trafficking in Persons
from crime of engaging someone in prostitu-
tion. Exploitative purpose within the meaning of
Trafficking in persons involves engaging some-
one in prostitution but they are different as well.
Engaging someone in prostitution (Article 253)
similar to the Trafficking in Persons could be
enforced by violence, threatening to use vio-
lence or destroy property, by blackmail or de-
ception. The main difference between them
crime under Article 253 is not headed by acts
under Article 143": buying, selling of a person
etc.*® Objective side of the Article 253 is ex-
pressed engaging someone in prostitution and
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it is finished from the moment victim is engaged
in prostitution in case of Article 143" objective
side of the crime does not intends engaging
someone in prostitution but commission of it is
the future purpose of the act.

CONCLUSION

After consideration of the International
Instruments of trafficing and related Georgian
legislation, we can conclude that the victims of
trafficking espesially minors undergo physical
and phsycological coercion and destructional
impacts of it. Abovementioned forms are dang-
eerous for the person's live, freedom, security
and ability of free development . We also can
conclude, that exept physical and phsycologi-
cal coercion, the victims of trafficking, espesi-
ally minors, often are victims of sexual coercion
and because of this in most cases they are em-
barrased and blame themselfs, and considers
that as victims of trafficking they would be the
stigmatized as prostitute. In most cases vic-
tims of trafficing are considered as offender or
complice in crime not as a victim. So instead
of help people blames them commintment of
crime, and it makes their state more severe.
This state is named as a secondary victimiza-
tion too. Accordingly to the abovementioned,
Georgian law on combat against trafficing, for
the protection and relief of the victims of traf-
ficing, #* amended in 2012 and now includes a
new, special chapter : ,social and legal protec-
tion, help and reabilitation of minor victims of
trafficing”. “° It should be positivley assessed
that this chapter determines the grounds and
mechanisms for social and legal protection of
minor victims of trafficing. In addition, it must be
emphasized that the granting of status of victim
of trafficking for the aliens is another positive
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part of this amendment. This amendment as

well the entire policy against trafficing carried

out by Georgia must be assessed positivly as
it was noted in the annual reports of national
department.

Accordingly to the abovementioned and
taking into account the tendency of increase
of trafficing cases and changable methods of
trafficers, we suggest the following recomenda-
tions:

a) the strengthening of protection mecha-
nisms from trafficing should be considered.
Especially,for minors which are members
of socially unprotected families, as low so-
cial status increase the risks of becoming
victim of trafficing.

b) the policy against the trafficking from
such as minors involvment in beggary
should be established. Tramp children
are widly extended problem in the world,
an it is very painful problem in Georgia
too. Nevertheless, we suppose it inexpe-
dient, that the problem of tramp children
to be consider as part of the trafficing, it
must not be excluded that these minors
are under the risk to be the victims of traf-
ficing. Accordingly, it is necassery to be
established the conception for solution of
this problem, where would be set up the
mechanisms for prevention of their crimes
and for their protection from trafficing.

c) There are mechanisms for protection and
assistance of the victims of the trafficing,
and special asylums and another mea-
sures for their protection. In the case of the
minor victims of trafficing, it is necessary to
strengthen the social Service and their ac-
tive involvement in the procedures related
to the minors protection and assistance.
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GIVI MIKANADZE

PAROLE, THE GEORGIAN WAY

The early release of sentenced prisoners is
of great significance, not only to the prisoners
concerned, but also for what it tells us about
how society deals with those who have lost
their liberty and — except in jurisdictions with
a mandatory release system — are dependent
on the decision of special authorities like parole
boards to regain it. Although, many countries
worldwide are facing a prison overcrowding
problem’ and are trying to find ways to solve
it, the problem still remains. A smoothly operat-
ing early release system seems to be an impor-
tant instrument — way to combat overcrowding.
Timely preparation for early release plays a key
role in establishing fair and humane treatment
to those persons, who have been considered
ready for returning to the society and having
minimal risk of recommitting the crime; It also
serves asan important mechanism for properly
managed prison system.

It is important to clarify what is meant by
“early release” and how it has been conceptu-
alized at European level as well as in Georgia.
Early release may take several forms, depend-
ing on the authority empowered to release a
prisoner. Accordingly, early conditional release
— also known as parole — provided either by
a court or an administrative body (a so-called
parole board), and pardoning granted by the
head of the state and release on the basis of
the law on amnesty adopted by the Parliament,
are most widely spread forms of early release
from prison in Georgia and other countries of
Europe.

The scope of this article is to review the ex-
isting system of conditional release in Georgia
with an emphasis on the question whether
it is compatible with the standards set in the

230

Recommendation (2003)22 on Conditional
Release (Parole) by the Committee of Ministers
of the Council of Europe (hereafter CoE CM
Rec(2003)22).

By the end of 2012, Georgia took a lead-
ing position in Europe (third after Russian
Federation and Belarus) with its prison popu-
lation rate (427 prisoners per 100,000 inhabit-
ants) and eleventh place in the world.2 Thanks
to the activities of the parole boards and many
pardons granted by President during November
2012 — February 2013, and the significant num-
ber of released persons based on the Law of
Amnesty, the number of prisoners have de-
creased significantly — from 21,425 (October
2012) to 10,999 (February 2013).3

Almost all European countries face serious
problems in reducing crime and re-offending
rates, as well as prison overcrowding and pris-
on population inflation.* The work conducted
by the Council of Europe on these issues has
clearly demonstrated that “conditional release
is to be regarded as one of the most effective
and constructive measures, which not only re-
duces the length of imprisonment, but also con-
tributes substantially to a planned return of the
offender to the community”.5

The idea of actively managing the offender
in the community is emphasized in the CoE
Rec(2003)22, which makes extensive provi-
sion for individual special conditions to be add-
ed, if necessary, to early release, in addition to
the standard condition that the offender should
commit no further offences.® The Preamble to
the Recommendation makes a strong case for
conditional release, considering it to be “one of
the most effective and constructive means of
preventing reoffending and promoting resettle-



ment, providing the prisoner with planned, as-
sisted and supervised reintegration into the
community”. This view has been explicitly sup-
ported by the CPT in its Report for the visit to
Ukraine.” The same approach was reflected in
Léger v France by the ECtHR, which regarded
conditional release as a legitimate policy for
the progressive social reintegration of persons
sentenced to imprisonment, even for life sen-
tenced prisoners.?

CoE CM Rec(2003)22 recognizes two
systems of early conditional release: manda-
tory and discretionary conditional release.® In
the European practice both models are pres-
ent, as well as hybrid model that would grant
automatic conditional release in some cases,
but make it discretionary in others.'® Georgia
has established a discretionary conditional re-
lease system, which relates to the definition of
a minimum period that prisoners have to serve
to become eligible for conditional release.

During last seven years, the parole system
in Georgia has been modified several times.
Particularly before 2006, the system empow-
ered prison governors to present an application
for conditional release to the court. The court
reviewed the case and took a decision. In 2006,
a Penitentiary Department Council (hereafter:
the Council) has been established on a basis
of the Georgian Law on Imprisonment. Since
then the prison administration had to present
applications for early conditional release to the
Council. The Council reviewed them and de-
cided which applications should be presented
to the court for consideration and final decision.
Accordingly, the Council was charged with a
so-called “filter” function. In September 2009, a
Standing Commission on Parole (hereafter: the
Commission), established by the Order of the
Minister of Corrections and Legal Assistance
of Georgia, replaced the Council'' This led to
an important change in the early release pro-
cedure as, the decision making process was
transferred from the court to the Commission.
The role left to the court is to review the appeal
to a decision of the Commission. However,
even if the court could agree with the appeal,
it can only return the case for revision to the
Commission. Therefore, in any case, the final
decision lay with the Commission.

G. MIKANADZE, PAROLE, THE GEORGIAN WAY

The appointment of the members of the
Commission is complicated and problem-
atic, and not in line with practice elsewhere
in Europe, since it includes politicians. The
legislation states that two members of the
Commission come from Parliament: one from
the Maijority and another from non-members
of the Majority."? Politicians’ involvement in the
parole decision process is not practiced in oth-
er member countries of the Council of Europe,
since the issue is not considered political, but
rather practical and based on details related to
the individual prisoner.

Although, law on amnesty is a political
decision taken by the Parliament, due to its
exceptional character, it can be defined as in-
tervention of the legislative body into the com-
petences of the court. Moreover, participation
of politicians in the parole system is rather far
going course of practice.

In October 2010, a new Code of Imprison-
ment came into force. It established a new mod-
el of parole. “Local Councils” (hereafter Parole
Boards) were introduced. By Order of the
Minister of Corrections and Legal Assistance of
Georgia three Parole Boards were established
— the Parole Board of East Georgia, the Parole
Board of West Georgia and the Parole Board
for Juvenile Prisoners, — and detailed descrip-
tions of functions, procedures and membership
of the Parole Boards were provided.

Next to the Parole Boards, the Commission
remains. The above-mentioned Order of the
Minister has defined relationship between
these two bodies. Particularly, the Commission
is empowered to carry out an overall super-
vision over the Parole Boards. Periodically,
but at least once every three months, the
Commission reviews the reports of the Parole
Boards on their activities and decisions made
concerning conditional release and replace-
ment of a not yet served part of the sentence by
more liberal sanction. *The Commission can
take the initiative and has the right to review
any case dealt with by the Parole Board and to
determine an individual decision on the case.
Even though, the Order of the Minister grants
the Commission the power to overrule deci-
sions of the Parole Boards, current legislation
is facing a gap regarding the appeal system to
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decisions of the Parole Board. A decision of a
Parole Board can be appealed, but only to the
court in accordance with administrative rules,
and not to the Commission. Although, this
gap is not contradicting the standards set by
the CoE CM Rec(2003)22, which constitutes,
that the decision of the body in charge can be
appealed, there is a cut of a linkage between
the Parole Boards and the Commission. In my
opinion, having in one hand Commission, as
a supervising body of the Parole Boards and
the court, in another hand, as a structure for
appealing the decision of the Parole Board,
brings me to mind, that it will be more logical
to appeal with the application to the Standing
commission if the Parole Board’s decision does
not satisfy the prisoner and in case the appli-
cation will not be supported, only after apply
to the court. Proposed structure will establish
logical chain among different level bodies and
provide applicant with possibility to have a fair
review by supervising agencies (Commission
and court), as well as remove direct application
to the court (on a decision of a Parole Board)
thereby shielding the court system from being
overloaded with dozens and hundreds of ap-
plications.

A number of important innovations have
been introduced by the new system of parole.
Particularly, oral hearings on early conditional
release have been introduced,™ as well as a
set of evaluation criteria, like the nature of the
crime, the behavior of the convicted person in
the period of serving the sentence (considering
disciplinary, administrative and encouraging
activities), the criminal history of the convicted
person and other facts of committed crime by
the convict, other convictions, family condi-
tions, and the personality of the convicted per-
son." However, due to the lack of a sound risk
assessment system and individual sentence
planning, a full-fledged parole system cannot
function properly. The only exception are the
juvenile prisoners, as a risk assessment tool
and individual sentence planning scheme has
been introduced for them by the Order of the
Minister.

As members of a Parole Board shall be
appointed: 1) a representative from the Central
Office of the Ministry of Corrections and Legal
Assistance of Georgia or from the Central
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Office of the Department of Prisons; 2) a repre-
sentative from the National Probation Agency;
3) a representative from a non-governmental
organization; 4) a representative from the mu-
nicipality and 5) a representative from the High
Council of Justice. Involvement of the National
Probation Agency representative, responds
partially to the standard set by the CoE CM
Rec(2003)22" and CoE CM Rec(2010)1 on
European Probation Rules' regarding impor-
tance of close collaboration with all relevant
personnel working in prison and those involved
in post-release supervision. Membership of a
representative of the High Council of Justice
was motivated to keep a link with the court
system (to avoid changing sanctions without
participation of the representative of the body
which reviewed a case and imposed relevant
sanction). Participation of a representative from
the municipality was provided to assist released
prisoner to obtain work and accommodation fa-
cilities. However, it is unrealistic that the rep-
resentative of a municipality, whose compe-
tences cover one particular region or district
and quite often this is not the similar area to the
residence of the conditionally released inmate,
could provide relevant assistance. Membership
of a representative of non-governmental orga-
nizations was meant to increase transparency
of the process and trust among society to the
newly established parole system, as well as
involve released prisoners in re-socialization
activities run by various non-governmental or-
ganizations.

It should be mentioned, that the CoE CM
Rec(2003)22 pays particular attention to pro-
vide the conditionally released person with
appropriate accommodation (in case of such
need) and that having no accommodation
should not be considered a reason for reject-
ing or postponing his/her conditional release.®
Thus, it could be more helpful to involve repre-
sentative of the Social Provision Agency of the
Ministry of Labour, Health and Social Provision
in the Parole Board instead of a representative
of the municipality.

Although, the CoE CM Rec(2003)22 does
not say anything specific about the membership
of a body charged to provide early conditional
release, due to the importance of participation
of the prisoner in the process (meaning his/her



oral hearing by the body taking decision on pa-
role), it is important to involve an additional per-
son in the Georgian Parole Board, for instance
a forensic psychologist or other behavioral sci-
entist, to guarantee a professional assessment
of the risks carried by the considered prisoner
during the oral hearing and allow the Parole
Board to take better decisions.

While discussing the eligibility criteria for
parole, it must be mentioned that in accor-
dance with the Article 72(3) of the Criminal
Code of Georgia and Article 40(1) of the Code
of Imprisonment of Georgia, the early con-
ditional release shall be granted if a convict
factually served: (1) At least half of the sen-
tence in case of a misdemeanor;? (2) At least
two thirds of the sentence in case of a grave
crime;?' (3) Three fourth of the sentence for es-
pecially grave crimes;?? (4) Three fourth of the
sentence, which was imposed on a person pre-
viously released on parole, but whose parole
was revoked due to committing a new crime or
non-compliance with the obligations imposed
to him/her while being on parole.

Slightly different and more liberal eligibil-
ity criteria are used with regard to juveniles.
Particularly, conditional release of a juvenile
convict shall be granted if a convict factually
served: (1) One third of the sentence in case
of a misdemeanor; (2) Half of the sentence for
a grave crime; (3) Two thirds of the sentence
imposed for an especially grave crime.? The
term of imprisonment actually served by a con-
vict shall not be less than 6 months.?

If the Council rejects a parole request or
proposed substitution of a sentence with a
less grave one, a new application in the same
case can be submitted only after 6 months, but
not when the remaining reasonable term does
not exceed 6 months and/or there are no any
special circumstances. Review of a parole ap-
plication for juveniles shall take place every
3 months.?® Although, the legislation defines
terms for re-reviewing the case, it does not
specify when the application should be re-re-
viewed if the remaining term does not exceed
6 months, and what are meant under the spe-
cial circumstances. This creates room for the
Parole Board to act as it deems right, which
can potentially harm the principle of equality
among prisoners.

G. MIKANADZE, PAROLE, THE GEORGIAN WAY

Before 1 January 2013, a convict, his/her
lawyer, legal representative, close relative or
the governor of the penitentiary facility could
apply for parole or changing a sentence into a
less grave punishment. In accordance with the
amendments to the Code of Imprisonment in
June 2012%, the prison administration became
liable to provide application to the Parole Board
for revision. This amendment meets the stan-
dard set by the CoE CM Rec(2003)22 providing
that “the relevant authorities should initiate the
necessary procedure to enable a decision on
conditional release to be taken as soon as the
prisoner has served the minimum period”.?’

The applicability of conditional release to
life imprisonment has been recognized in vari-
ous European instruments. Particularly, the
Resolution of the Committee of Ministers on
the Treatment of Long-term Prisoners recom-
mended that all such prisoners be considered
for release,® and went on to add that the same
principle should be applied to life sentences as
to long-term sentences.?® Moreover, it recom-
mended specifically that prisoners should be
reviewed after they have served between 8 and
14 years, and thereafter, be repeated at regu-
lar intervals.®® Importance to provide life-sen-
tenced and long-term prisoners with the right
on early conditional release was strengthened
and supported by the CoE CM Rec(2003)23 on
the management by prison administrations of
life sentence and other long-term prisoners.?"

The European Committee for Prevention of
Torture similarly made it clear that ‘lifers’ should
have the prospect to release for which they
should be prepared by meaningful activities in
prisons.3? This theme is mentioned in the CoE
CM Rec(2003)22, which states that “in order
to reduce the harmful effects of imprisonment
and to promote the resettlement of prisoners
under conditions that seek to guarantee safety
of the outside community, the law should make
conditional release available to all sentenced
prisoners, including life-sentence prisoners”.3

Life-sentence prisoners should not be de-
prived of the hope to be granted release either.
Firstly, no one can reasonably argue that all
lifers will always remain dangerous to society.
Secondly, the detention of persons who have
no hope of release poses severe manage-
ment problems in terms of creating incentives
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to cooperate and address disruptive behav-
ior, the delivery of personal-development pro-
grammes, the organization of sentence-plans
and security.3* Countries whose legislation pro-
vides for real-life sentences should, therefore,
create possibilities for reviewing this sentence
after a number of years and at regular intervals,
to establish whether a life-sentence prisoner
can serve the remainder of the sentence in the
community and under what conditions and su-
pervision measures.®

Current Georgian legislation discords with
the CoE CM Resolution (76)2 and defines the
term of serving 25 years of imprisonment for
a ‘lifer as a ground for review of his/her appli-
cation for pardoning® or parole.?” Additionally,
legislation provides the ‘lifer’ with the opportu-
nity to ‘exchange’ life imprisonment for a com-
munity sanction or restriction of freedom in a
half-way house. Such review is the competence
of the Parole Board and is possible only after
having served 20 years.® However, the legis-
lation does not provide criteria for the length
of the modified sanctions for prisoners whose
life-term sentence was changed either into
a community sanction or restriction of liberty.
Here, the general norms of the Criminal Code
of Georgia, set in Articles 44 and 47, should
apply. Particularly, Article 44 states that a com-
munity sanction shall mean unpaid labour.
Probation Bureau shall determine the type of
community sanction. A community sanction
shall be imposed a term extending from 40 to
800 hours. The number of hours that one has
to work should not exceed 8 hours. In case
of converting imprisonment into a community
sanction, it may be awarded for a longer term.
In such cases the term is defined by the Parole
Board. Under Article 47 of the Criminal Code
of Georgia, restriction of liberty shall mean the
placement, without isolating from the society,
of the convict who has reached 14 years by the
moment of delivering a sentence into a half-
way house under supervision. Restriction of
freedom shall be awarded for the term extend-
ing from one to five years. In case of converting
imprisonment for restriction of freedom, it may
be awarded for the term not in excess of one
year.

Reviewing the current system of early
conditional release of sentenced prisoners in
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Georgia leads to the conclusion that it is not
in line with European standards in this respect.
The following amendments to the current legis-
lation would make the system more just and ef-
fective. Particularly, the following amendments
seen sensible to be introduced in the Georgian
legislation and practice:

Risk Assessment and Individual
Sentence Planning for prisoners should be
introduced — Risk assessment and individual
sentence planning is currently operating only
for juveniles. Providing fair and equal assess-
ment for parole to all prisoners needs to have
clear picture about the personality, behavior
and level of risks carrying each prisoner. This
can be achieved through establishing Individual
Sentence Planning for all prisoners, which is a
complex and comprehensive assessment tool.

Conditions imposed for Conditional
Release — In order to reduce the risk of re-
offending of conditionally released prisoners,
it should become possible — via amending the
relevant legislation — to impose on them indi-
vidualized conditions, such as: (1) the payment
of compensation or the making of reparation to
victims; (2) entering into treatment for drug or
alcohol misuse or any other treatable condition
manifestly associated with the commission of
crime; (3) working or take part in some other
approved occupational activity, for instance,
education or vocational training; (4) participa-
tion in personal development programmes; (5)
a prohibition on residing in, or visiting, certain
places.

Cooperation between the Department of
Prisons and the National Probation Agency
—The preparation for conditional release should
be organized in close collaboration with all rel-
evant personnel working in prison and those
involved in post-release supervision, and must
be concluded before the end of the minimum or
fixed period.

Additional Documents for Parole — The
list of documents which are presented to the
Parole Board for review should additionally in-
clude a recent report on the psycho-social con-
dition of a prisoner.

Involving prisoners in applications
for Parole — Before presenting a case to the
Parole Board, the administration of the prison



should provide the prisoner concerned and/or
his lawyer copies of the files and offer reason-
able time to draft his/her opinion, which will be
attached and sent by the prison administration
together with the case to the Parole Board.

Membership of the Parole Boards — (1)
Psychologists should be recruited for providing
psychological expert opinion during reviewing
the cases and oral hearing. (2) Representative
of the Social Provision Agency of the Ministry
of Labour, Health and Social Provisions should
be recruited to avoid refusing or postponing
conditional release in case of the lack of pos-
sibilities for work and/or absence of regular
accommodation and provide with temporary
accommodation. (3) The representative of the
Local Self-governing body should be removed
from the Council. Clear criteria (i.e. such as pro-
fession, experience in the field, image, etc.) for
selection of the members of the Parole Board
should be established in the legislation.

Standing Commission on Parole of the
Ministry of Corrections and Legal Assistance
of Georgia — members of the Parliament from
the Commission should be excluded to avoid
political pressure in parole decision making.

Amendments to the legislation should in-
troduce appealing of a decision of the Parole
Board to the Commission and the decision of
the Commission — to the court in accordance
with administrative rules.

Amending Georgian legislation regulating
the parole system in accordance with listed
recommendations will bring it in line with the
CoE CM Rec(2003)22.

G. MIKANADZE, PAROLE, THE GEORGIAN WAY

Although, parole plays a crucial role in al-
lowing for early release of prisoners, a ques-
tion “what additional alternative mechanisms
(besides of amnesty and pardoning) can be
used to stimulate establishing a more efficient
system of early release of prisoners” is an im-
portant element for further consideration.

An alternative to an early release system
is the long tradition of reducing the time spent
in prison by what in the Anglo-American world
is something known as ‘good time’. In this ap-
proach, reduction of the time spent in prison is
guaranteed to prisoners who work, or in some
cases simply behave well. In Greece, one day
worked counts as 1.5 days of imprisonment,
which reduces the prison sentence by one third.
In France as well, wide-reaching reductions for
good behavior are possible: up to seven days
per month or three months per year.*

Georgian legislation does not recognize
similar mechanisms for reduction of impris-
onment time. From one point, introducing a
practice established in Greece in the context
of overall reform can play a significant role in
rehabilitation of the prisoners, reducing prison
overcrowding and become some kind of an in-
centive for prisoners in getting early release.
From another point, establishing early release
for good behavior can open the possibility to
gain early release for prisoners who carry a
high risk to the society. Accordingly, this sys-
tem can be reasonable and efficient if it is not
practiced in every case, rather than it should be
done in complex with the results of the imple-
mentation of the individual sentence plan and
risk assessment of every prisoner.

R. Walmsley, World Prison Population List, 9 Edition, at http://prisonstudies.

org/images/news_events/wppl9.pdf .

http://prisonstudies.org/info/worldbrief/wpb_stats.php?area=all&category=wb_poprate.

Official data of the Department of Prisons of Georgia provided by the Penal

Reform International Office in the South Caucasus.

Explanatory memorandum on Recommendation Rec(2003)22 on Conditional

Release (Parole), Introduction.

CoE CM Recommendation R(99)22 concerning Prison Overcrowding and

Prison Population Inflation, Article 24.

D. Van Zyl Smit and S. Snacken “Principles of European Prison Law and Policy

— Penology and Human Rights”, Oxford University Press Inc., New York, 2009,

pg. 324

7 CPT Ukraine Visit 2006 [CPT/Inf (2007) 22], Paragraph 94.
8 Leger v France, Application #19324/02, Judgment of 11 April 2006, Paragraph 70.
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Articles 16-24 of the CoE CM Rec(2003)22

H. Tubex (with P. Tournier) “Study of Conditional Release in the Member States:
Analysis of Replies to the General to the General Questionnaire” (PC-CP (2000)
24 REV 4), Strasbourg, 17 February 2003, http://prison.eu.org/spip.php?article900
Order #585 (17.09.2009); later it was abolished with the new Order #185
(27.12.2010) on Standing Commission on Parole

Article 3(2), Order #185 (27.12.2010) of the Minister of Corrections and Legal
Assistance of Georgia on Standing Commission on Parole

In accordance with the Criminal Code of Georgia (article 73, paragraphs 3 and
3"), Parole Board is empowered to replace not yet served part of the custodial
sentence either by Community Sanctions or by the Limitation of Liberty (placing
in a Half-way House). In such case the Parole Board should define the amount
of working hours for the Community Sanctions. In case of Limitation of Liberty,
one day in a Half-way House is equal to one day of imprisonment.

Articles 13-17 of the Order #151 (28.10.2010) of the Minister of Corrections and
Legal Assistance of Georgia

Ibid, Article 12

Order of the Minister of Corrections and Legal Assistance of Georgia #9
(18.01.2012) on approval of the Principles, Order and Forms of the Risk and
Individual Sentence Planning of the Juvenile Offenders

Article 12

Articles 8, 12, 37 and 39

Article 19

Misdemeanor shall be the crime of aforethought or crime of negligence for prac-
tice whereof the sentence provided by this Code is not in excess of five years of
imprisonment (Article 12(2) of the Criminal Code of Georgia).

Grave shall be the crime of aforethought whereof the sentence provided by this
Code is not in excess of ten years of imprisonment or crime of negligence for
practice whereof the sentence provided by this Code exceeds five years of im-
prisonment (Article 12(3) of the Criminal Code of Georgia).

Especially grave shall be the crime of aforethought or crime of negligence for
practice whereof the sentence provided by this Code exceeds ten years of
imprisonment or covers a full life term (Article 12(4) of the Criminal Code of
Georgia).

Article 98(1), Criminal Code of Georgia, Article 40 (2), Code of Imprisonment of
Georgia

Article 72(4), Criminal Code of Georgia, Article 40 (3), Code of Imprisonment of
Georgia

Ibid, Article 42(6)

Entered into force from 1 January 2013

Article 17

Council of Europe Committee of Ministers Resolution (76)2 on the Treatment of
Long-term Prisoners, Article 10

Ibid, Article 11

Ibid, Article 12

Article 34

CPT 11" General Report [CPT/Inf (2001) 16], Paragraph 33

Article 4(a)

A. Coyle, A Human Rights Approach to Prison Management, 2" Edition,
International Centre for Prison Studies, London, 2009, pg. 152

Explanatory memorandum on Recommendation Rec(2003)22 on Conditional
Release (Parole), Paragraph 4

Decree of the President of Georgia #277 (19.07.2004) on Rules for Pardoning,
Article 3(a)

Criminal Code of Georgia, Article 72(7); Code of Imprisonment of Georgia, Article
40(6)

Criminal Code of Georgia, Article 73(7)

Release from Prisons — European Policy and Practice, Edited by D. van Zyl Smit
and F. Dunkel, Willan Publishing, 2010, pp 421-422
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NINO SAGINASHVILI

SOUTHERN BLUEFIN TUNA CASE

1. INTRODUCTION

The Southern Bluefin Tuna Case' plays a
special role within the International Tribunal for
the Law of the Sea (hereinafter — ITLOS, also
Tribunal) case-law, and certainly represents
an “historic proceeding” due to the complexity
and specifics of the case. It is interesting that
the parties had different opinions even con-
cerning the case title® and, unfortunately, the
principal differences between their positions or
the diversity of interpretation techniques went
beyond. While considering the case, more than
one judicial mechanisms (Tribunal, Arbitral
Tribunal) were used, both of them having differ-
ent positions concerning the adoption of provi-
sional measures;* the leading specialists of the
law of the sea® and, generally, of international
law,®* who made important legal assessments,
defined a reasonable correlation between le-
gal values and practical interests’. Taking into
consideration the huge importance of the case
and the restricted format of the present article,
the latter shall primarily address the legal as-
sessments made in the Southern Bluefin Tuna
Case, more precisely, the following issues are
noteworthy: 1) researching parallel jurisdictions
and ways for resolving the collision of norms un-
der the framework of relationship between the
United Nations Convention of the law of the Sea
(hereinafter — UNCLOS)? and the Convention
for the Conservation of Southern Bluefin Tuna
(hereinafter— CCSBT)®, and on this background
analyzing the case-law of the ITLOS and other
international tribunals and courts; 2) variety of
dispute resolution means, the coexistence of
voluntary and obligatory systems of dispute
resolution and the effectiveness of international
justice, within the UNCLOS framework; 3) dif-

ficulty of adopting provisional measures on the
background of “strict necessity” of the current
situation and the genuine interests for the pro-
tection of legal values. Among the mentioned
issues special attention should be attained to
the parallel jurisdictions’ thematic, due to its in-
tensity and complexity. Under the conditions of
the modern globalization and considering the
increase of the scope of international relations
and of the number of international mechanisms,
the problem of parallel jurisdictions or jurisdic-
tional overlap has sharply evolved on the back-
ground of horizontally-organized international
arena’®. These problems have been further
extended by the strong economic interests of
the states in fishing, practical difficulties of the
conservation of living resources of the sea and
their optimal utilization (the latter issues shall
be discussed in the third chapter of the pres-
ent Article). Hence, the simultaneous applica-
tion of parallel norms and obligations in order
to protect the uniform values, has been tightly
connected to the issue of effective functioning
of the whole maritime system. And all these
issues have been addressed in the Southern
Bluefin Tuna Case.

2. LEGAL ASSESSMENT
2.1 Parallel Jurisdictions

2.1.1 The Issue of Parallel Jurisdictions in
the Southern Bluefin Tuna Case, under the
ITLOS Framework

In the course of developing internation-
al law the issue of jurisdictional competition
(the same as jurisdictional overlap, or parallel
jurisdictions)' attains special importance in
the Southern Bluefin Tuna Case. Such juris-
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dictional competition exists when the identical
issue between the same parties'? is regulated
by more than one legal mechanisms." Under
the present case Japan named CCSBT as the
basis of the legal dispute,'* while Australia and
New Zealand also named UNCLOS."

The issue of jurisdictional competition
is quite acute and also, very problematic.'
Relatively, there are a number of ways for its
regulation. International law offers general
guiding provisions for the regulation of the
mentioned issue, based on generally recog-
nized principles' and norms® of international
law.'® However, beyond this general approach,
if a treaty itself regulates its relationship with
other agreements, the priority should be given
to the intention of the treaty parties.?® Article
311 of UNCLOS is a good example of the
above-mentioned.?' Therefore, we should pri-
marily rely on this Article while regulating the
issue of parallel jurisdictions or the interrela-
tion of UNCLOS and CCSBT in the Southern
Bluefin Tuna Case. Based on Paragraphs 3%
and 5% of Article 311, the status of CCSBT
should be interpreted as an agreement being in
compliance with the objectives of UNCLOS.?*
It means that the case concerns the joint ap-
plication of compatible treaties, oriented on
the protection of joint legal values, and not the
treaties overlapping, excluding each other’s
scope of regulation. Moreover, this approach is
especially relevant for the application of frame-
work and implementing treaties (the same as
leges generalis and lex specialis), as was the
case in the Southern Bluefin Tuna Case. Under
this case: UNCLOS represents a framework,
umbrella treaty,?® and CCSBT represents an
implementing treaty of UNCLOS.% Within the
framework of this approach:
=  The main indicator of UNCLOS priority is

that the Convention “is one of the great

general regulatory treaties of our time”;?”
the Convention itself creates a separate,
over-encompassing legal regime for the
whole ocean space?® and, consequently,
the Convention itself defines its relation to-
wards other treaties (Article 311. Relation
to other conventions and international

agreements). The analysis of Article 311

shows that UNCLOS applies quite a loyal
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approach towards the conclusion of other
treaties by member states, or simply the
treaties having different regulation but be-
ing in compliance with the Convention’s
objectives and purposes; also, this
Convention does not put much empha-
sis on prevailing or replacing similar trea-
ties?® (except for the Geneva Conventions
on the Law of the Sea of 1958%). On the
contrary, the Convention establishes the
regime oriented on cooperation, while pri-
marily considering the jus cogens values
of global peace and security and environ-
mental protection®'.
= CCSBT’s main indicator of priority — is
that it represents lex specialis in relation
to UNCLOS.32 Arbitral Tribunal has not re-
jected the application of this principle, but
at the same time the close relation of the
framework and implementing treaties has
been taken into consideration; under this
relation the framework and implementing
treaties neither prevail, nor replace, but
complete each other;* also, CCSBT was
adopted while considering the UNCLOS
provisions and the CCSBT preamble®
might serve as a proof thereof,*® more pre-
cisely, this Convention directly reiterates
the aspirations of UNCLOS in the protec-
tion and conservation of high migratory
fish species.*® At the same time, it should
be noted that CCSBT does not cover all
the obligations envisaged by UNCLOS (for
instance, the obligations under Articles
117 and 119 towards the conservation of
the living resources of the high seas).®’
Consequently, it is impossible for CCSBT
to fully replace UNCLOS referring to the
lex specialis ground®®. The simultaneous
application of these two conventions is a
more realistic and fair approach.
Hence, based on the above-mentioned the fol-
lowing has been established in the Southern
Bluefin Tuna Case: the so-called “parallelism” is
quite common within the system of international
law and in state practice, but at the same time
it has been clarified that this “parallelism” does
not always amount to replacement, covering,
instead when competing legal obligations serve
to protect the same legal values, relying on the



primary interest of their “effective protection™®,
priority should be given to the process of merg-
ing the obligations.*® This issue is even more
important when we deal with the relationship
between framework and implementing treaties
(the same as leges generalis and lex specialis).
Therefore, taken into consideration this close
connection, simultaneously two agreements —
CCSBT and UNCLOS - have been named as
the grounds for legal dispute in the Southern
Bluefin Tuna Case.*!

2.1.2 The Issue of Parallel Jurisdictions
under the Framework of Other
International Courts

Under the relationship framework of gen-
eral and special international obligations, the
recognition of their simultaneous application
or genuine relationship is not a novelty in the
Southern Bluefin Tuna Case. On the contrary,
this is a widely-accepted approach in the in-
ternational law system, which has been iden-
tified within the scope of various international
forums, including in the practice of universal,
regional and specialized courts. The concrete
cases are discussed below:
= Permanent Court of International Justice

(hereinafter — PCIJ), case concerning the

Mavrommatis Palestine Concessions*

(1924):

“It is certain that Protocol Xl [of the Treaty
of Lausanne, 1923] is an international instru-
ment, quite distinct from and independent of the
Mandate for Palestine [of 1922]. It deals spe-
cifically and in explicit terms with concessions
such as those of M. Mavrommatis, whereas
Article 11 of the Mandate deals with them only
implicitly. Furthermore it is more recent in date
that the Mandate. All the conditions therefore
are fulfilled which might make the clauses of
the Protocol overrule those of the Mandate.”
However, the Court has also taken into consid-
eration that “the Protocol is the complement of
the provisions of the Mandate” ... and conse-
quently, this does not justify the conclusion that
only it is applicable in the given situation, since
the Protocol “is compatible with the Mandate.
On the contrary, in cases of doubt, the Protocol,
being a special and more recent agreement,
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should prevail.”3

Hence, in case of conflict of norms, PCIJ
has confirmed that lex specialis and lex pos-
terior prevail, but the main value of the given
approach of PCIJ is the consideration and rec-
ognition of simultaneous application of norms
rather than overruling each other.
= International Court of Justice (hereinafter

— IC J), case concerning the GabCikovo-

Nagymaros Project (1997):

“ ... [Nt is of cardinal importance that the Court
has found that the 1977 Treaty [concerning the
construction and operation of the GabCikovo-
Nagymaros Systems of Locks] is still in force
and consequently governs the relationship
between the Parties. That relationship is also
determined by the rules of other relevant con-
ventions to which the two States [meaning the
Parties to the Case: Hungary and Slovakia) are
party, by the rules of general international law
and, in this particular case, by the rules of State
responsibility; but it is governed, above all, by
the applicable rules of the 1977 Treaty as a lex
specialis”.*

It is true that there is a negative position con-
cerning the above-mentioned judgment, ac-
cording to which ICJ sets a dangerous prec-
edent while determining that in any case a spe-
cial norm should be given priority, whether it
overrules or clarifies a general norm;* but in
our opinion, the Court’s mentioned approach is
quite simple and balanced, since it reassures
the scope of application of lex specialis and at
the same, while using the term “above all” it
excludes the cases of general law being fully
overruled.

= Court of First Instance of the European

Communities, case concerning JT's Corpo-

ration Ltd (2000):

“ ... [T]lhe Commission cannot justify its
refusal to grant access to the documents re-
ferred to in the applicant’'s request on the ba-
sis of Regulation No 1468/81 or Regulation
No 515/97, which lay down the principle that
information obtained in customs investigations
is confidential. The Code of Conduct, the text
of which is annexed to [the 1977 Commission]
Decision 94/90, sets out an essential right,
namely that of access to documents.
Regulation No 1468/81, as far as it is to be ap-
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plied as a lex specialis, cannot be interpreted in
a sense contrary to Decision 94/90, whose fun-
damental objective is to give citizens the oppor-
tunity to monitor more effectively the lawfulness
of the exercise of public powers... "6 Hence,
within the framework of EU, as a regional fo-
rum, and on the background of prevailing lex
specialis, special emphasis have been given
to the simultaneous application of general and
special norms, while a priori considering the in-
terest of effective protection of legal goods.
=  World Trade Organization Appellate Body,
case concerning Regime for the Impo-
rtation, Sale and Distribution of Bananas

(1997):

“‘Although Article X:3(a) of the GATT
[General Agreement on Tariffs and Trade] 1994
and Article 1.3 of the Licensing Agreement
both apply [in the given situation], the Panel,
in our view, should have applied the Licensing
Agreement first, since this agreement deals
specifically, and in detail, with the administra-
tion of import licensing procedures.”’

As we can see, within the framework of
WTO, which is a self-contained regime,*® it has
been recognized that lex specialis prevails.
However, it should be noted that the WTO sys-
tem, through cumulative rights and obligations
and the rules of their harmonized appliance,
pays more attention to the simultaneous appli-
cation of norms and joint regulation of similar
issues by them,*® what was confirmed by the
above-mentioned decision.

Hence, based on all the above-mentioned
analyses, it might be defined that, on one hand,
the primary application of special norms, obli-
gations has a reasonable explanation since lex
specialis better shows the intent, will of the par-
ties and consequently, more effectively regu-
lates a set of issues;%° but on the other hand,
the application of lex specialis does not mean
a priori the exclusion of general norms®' — in
such cases a general treaty remains in “shad-
ows” and thus controls, regulates the appli-
cation and interpretation of a special treaty.*
Consequently, simultaneous application of spe-
cial and general norms more realistically pres-
ents the essence and purpose of lex specialis.®
However, specific context and circumstances of
each case should be taken into consideration.®*
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And still, the practice shows that in regard to
inter se agreements the simultaneous applica-
tion approach is applied, as a rule,®® what was
confirmed in the Southern Bluefin Tuna Case.
It might be said that this approach more vividly
demonstrates the importance of this Case, dis-
cussed in the present article, within the whole
international law system. In this regard the fol-
lowing evaluation is worth mentioning: by ex-
posing the doctrine of parallelism between um-
brella and special treaties, the Arbitral Tribunal
has made an unquestioned contribution to the
evaluation of the peaceful settlement of dis-
putes in the international law of the sea.*®

2.2 Dispute Settlement Mechanisms

In terms of developing the law of the sea,
ITLOS and Arbitral Tribunal made important
legal assessments concerning the settlement
of disputes mechanism of UNCLOS (Part XV).
These assessments are legally valuable since
UNCLOS, as a separate legal regime, offers
quite an effective system of dispute settlement
under the framework of this regime.> But why
is this system effective? Part XV of UNCLOS
envisages voluntary (Section 1) and compul-
sory (Section 2) dispute settlement mecha-
nisms. Though it should be determined — which
mechanism ensures the effectiveness of the
system?

First of all, a dispute should be settled
though voluntary and a priori peaceful means.%®
This mechanism is so “flexible”® that Article
279 grants full freedom to the states to apply a
long list®® of means for the peaceful settlement
of disputes enshrined in Article 33.1 of the
Charter of the United Nations (though, this list
is not exhaustive), or use any peaceful means
of their own choice on the bases of Article 280
of UNCLOS. This is a positive approach, on one
hand, since it reduces the possibility of jurisdic-
tional overlap®' and gives the opportunity to the
parties to resort to the most suitable mecha-
nism, this being a precondition for the effec-
tive settlement of a dispute. Furthermore, the
mentioned approach might be interpreted as
an indicator that the UNCLOS system focuses
on peaceful settlement of disputes, even if this
happens beyond the system itself.?> Though



there is an opposing position of international
law scientist (e.g., Thierry, Arechaga...), ac-
cording to whom voluntary dispute settlement
mechanism often turns out to be non-effective
in practice and causes a process prolongation,
rather than a dispute settlement.5®

The mentioned problematic issues have
been discussed on the basis of Article 16 of
CCSBT within the framework of the Southern
Bluefin Tuna Case. The status of Article 16
has been determined by Arbitral Tribunal as a
means for peaceful settlement of the dispute
selected by the parties,® for the purposes of
Articles 280 and 281.1 of UNCLOS. However,
this so-called effective mechanism, envisaged
by Article 16, offers a circular,%® non-effective
procedure®’, which is oriented a priori on the
consent of the parties and excludes any pro-
cedure for compulsory settlement of a dis-
pute.’® Moreover, the arbitration, mentioned
in Article 16, is more of autonomous character
and is clearly different from compulsory arbi-
tration envisaged by Section 2 of Part XV of
UNCLOS.® As a result, in case the parties do
not consent, a dispute is maintained and the
process of interests’ bargain starts from the
beginning. The mentioned example shows the
importance of having compulsory mechanism
and once again reaffirms the position stated at
the United Nations Il Conference in 1982 while
adopting the text of UNCLOS, that: “The world
community’s interest in the peaceful settlement
of disputes ... have been advanced by the
mandatory system of dispute settlement in the
Convention.”®

Hence, compulsory dispute settlement
mechanism largely defined the effectiveness of
Part XV of UNCLOS. Due to this, it is an impor-
tant element of the legal regime established by
UNCLOS, though — not the only. A precondi-
tion for its application, according to Article 286,
is the exhaustion of peaceful means for the dis-
pute settlement (in accordance with Section 1
of Part XV).”2 However, this implies only the ap-
plication of “reasonable efforts””®. In this regard
the following assessments are noteworthy:
= Tribunal has stated, that “ ... a State Party

is not obliged to pursue procedures under

Part XV, section 1, of the Convention when

it concludes that the possibilities of settle-

ment have been exhausted;” (§ 60);
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= Arbitral Tribunal stated: Itis true that, based
on Article 283 of UNCLOS and Article 16.2
of CCSBT, the parties have the obligation
to recourse to peaceful means of dispute
settlement from the very beginning and
later at any stage of a dispute, but these
provisions do not require them to negotiate

indefinitely (§ 55).

Hence, the interests of effective resolu-
tion should be applied towards each detail of
each dispute settlement mechanism, what was
confirmed by legal assessments made in the
Southern Bluefin Tuna Case by ITLOS and
the Tribunal established on the basis of Annex
VII of UNCLOS. These assessments are truly
valuable for the broad interest of the develop-
ment of the law of the sea and in terms of legal
interpretation’ of the provisions of UNCLOS
and CCSBT.

2.3 Provisional Measures

For the broad purposes of the law of the
sea, the assessments concerning provision-
al measures made in the Southern Bluefin
Tuna Case are worth mentioning. Within the
context of evaluating the positions of Arbitral
Tribunal, ITLOS and Separate Opinions of
ITLOS Judges, the following has emerged: the
purpose of provisional measures is the protec-
tion, preservation of legal goods, prevention
of its further hindrance, pending a decision on
the merits (substance) of a case.” Therefore,
for the application of these measures, special
attention should be paid to verification of the
necessity, urgency’® of the existing situation —
being one of the preconditions”.”® Here is the
position formulated towards the requirement
of “procedural urgency” of the existing situa-
tion in the Southern Bluefin Tuna Case: on the
background of scientific uncertainty concerning
the measures taken and to be taken about the
conservation of Southern Bluefin Tuna, ITLOS
considered that: a) the parties were going to
continue commercial fishing of this species,”
b) simultaneously the catches by other states
were increasing,®® c) the stock of Thunnus
macoyci was severely depleted and was at its
historically lowest levels,?' and thus, evaluated
the existing situation as a matter of urgency,®
requiring rapid and substantial measures to be
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taken for the preservation of this legal good;
though instead, ITLOS adopted general provi-
sional measures® which did not directly oblige
Japan to immediately end unilateral experi-
mental fishing program?® (However, due to this
program Japan’s catch of Southern Bluefin
Tuna increased by an added 30 per cent be-
yond the limits agreed thereupon.®). On one
hand, adopting general provisional measures
might represent a compromise, logical way-out
for ensuring compliance of the parties to the
mentioned decision,® however, on the other
hand, it should be taken into consideration that
the parties addressed Tribunal not as a “diplo-
matic agency” for mediation, but as a judicial
mechanism® to adopt compulsory provisional
measures®; at the same time we shall not for-
get that the case concerned not only the con-
servation of one fish species — being the object
of joint economic interests — and the prevention
of its extinction,® but the effective functioning
of the whole natural environment,*® what clearly
indicates the necessity of adopting provisional
measures and overall, the importance of the
case.

3. CONSIDERING PRACTICAL
CIRCUMSTANCES

The importance of the Southern Bluefin
Tuna Case is determined not only due to purely
legal, but also due to practical considerations.
The practical importance of this case is note-
worthy in the fields of reasonable utilization,
management of maritime space or maritime re-
sources, their conservation and prevention. In
these fields special attention is devoted to the
protection of the rationality principle between
legal and practical circumstances by the tribu-
nal while taking a decision on the case, con-
sidering them simultaneous and making their
unilateral assessment. In this regard an impor-
tant balance was established in the Southern
Bluefin Tuna Case between vital political®' or
economic® interests of the states and of other
entities involved in fishing, on one hand, and
also the important values® of the protection
and conservation of the maritime space and
its living resources, on the other hand. More
precisely, this balance was defined in terms of
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the precautionary principle/approach®. On the
background of scientific uncertainty the Tribunal
has stated that the utilization of maritime re-
sources should be conducted within the frame-
work of the precautionary principle/approach.%
Indeed the fishing process requires a neces-
sary regulation, otherwise “it will lead to the re-
duction of the overall amount of fish and even
to the disappearance of certain types.”® This
danger is higher in regard to highly migratory
species, which undertake significant distances
during life cycles in exclusive economic zones
of one or more states and high seas;*” on this
background Southern Bluefin Tuna is the most
overexploited species® and it is already in the
red lists of threatened fish species®.

Based on all the above-mentioned, the
Tribunal reasonably balanced the economic
interests of fishing with the precautionary prin-
ciple/approach. Determining such balance is
definitely an important criterion for effective
functioning of the whole maritime environment
and its effective utilization.

4. CONCLUSION

Within the framework of the analysis pre-
sented in the present article and making the
conclusive evaluation of the Southern Bluefin
Tuna Case we should take into consideration
that this case was dealt by a newly-established
judicial mechanism.'®® Moreover, while consid-
ering each case the Tribunal is responsible for
making legal assessments that will put founda-
tions for deciding upon the next case, establish-
ing unilateral practice and setting precedents.
In this regard, the Southern Bluefin Tuna Case
deserves to be fairly criticized due to the differ-
ences between the decisions of the Arbitration
and Tribunal in terms of determining provi-
sional measures and thus, setting a danger-
ous precedent by the Arbitration through juris-
dictionally overlapping with the decision of the
International Tribunal for the Law of the Sea, or
through attaining priority to the regional treaty
containing non-compulsory dispute settlement
mechanism on the background of rejecting the
provisions of UNCLOS Chapter XV Section
2, or even in terms of attempts for deciding
the case on merits by the Tribunal having the



competence of determining provisional mea-
sures'®2, Furthermore, it was the first case de-
cided by the Arbitration'® established on the
basis of UNCLOS Annex VII with regard to
fishing matters,'® therefore, the expectations
for effective regulation of this problematic is-
sue was high, especially on the background
of excessive exploitation of Southern Bluefin
Tuna.'®® However, considering all the above-
mentioned, the Southern Bluefin Tuna Case
remains as a “rare case” when the Arbitration
had made valuable legal assessments and
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after detailed consideration of the case, still
did not make a final decision.'® And still, the
assessments regarding parallel jurisdictions
made in the case are so complex and valuable
in terms of law of the sea as well as general
international law, especially on the background
of fragmentation'’” or globalization® of interna-
tional law, that overall the role and importance
of the Southern Bluefin Tuna Case in terms of
legal and also practical considerations should
be evaluated positively.

Available at: http://www.itlos.org/index.php?id=62 [26.05.2013].

Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan),
Provisional Measures, International Tribunal for the Law of the Sea, Case Nos.
3 and 4, 27 August 1999, Separate opinion of Judge Laing, § 1, available at:
http://www.itlos.org/fileadmin/itlos/documents/cases/case_no_3_4/Separate.
Laing.27.08.99.E.pdf [26.05.2013], [hereinafter — ITLOS, Separate opinion of
Judge Laing].

See: Southern Bluefin Tuna Case (Australia and New Zealand v. Japan), Award
on Jurisdiction and Admissibility, Arbitral Tribunal constituted under Annex VII of
the United Nations Convention on the Law of Sea, August 4, 2000, § 11, avail-
able at: http://untreaty.un.org/cod/riaa/cases/vol_XXIII/1-57.pdf [26.05.2013];

http://icsid.worldbank.org/ICSID/FrontServiet?requestType=ICSIDPublications
RH&actionVal=ViewAnnouncePDF&AnnouncementType=archive&AnnounceN

0=7_10.pdf [26.05.2013], [hereinafter — Arbitral Tribunal].

See: ITLOS, § 90; Arbitral Tribunal, § 66.

Within the ITLOS framework — see: Statute of the International Tribunal for the
Law of the Sea, Article 2.1, according to which the Tribunal is composed of the
persons enjoying the recognized competence in the field of the law of the sea,
available at: http://www.itlos.org/fileadmin/itlos/documents/basic_texts/statute_e.
pdf [26.05.2013]. Respectively, inter alia, Judge ad hoc Shearer participated
in the consideration of the present case (see: Crawford, J., lvan Shearer: an
International Lawyer and Teacher, in: Australian Year Book of International Law,
Vol. 24, (2005; Lowe, V., Advocating Judicial Activism: The ITLOS Opinions of
Judge Ivan Shearer, in: Ibid.).

For instance, within the Arbitral Tribunal framework, one of the counsels for
Japan was Vaughan Lowe — see: Arbitral Tribunal, § 17; and James Crawford
was among the counsels for Australia and New Zealand — see: Ibid., § 18; see
also: News from ICSID, Vol. 17, No. 1, (2000), p. 15, available at: http://icsid.
worldbank.org/ICSID/FrontServiet?requestType=ICSIDNewsL ettersRH&action
Val=ShowDocument&Docld=DC15 [26.05.2013].

Although the mentioned correlation issue is discussed in details in respective
sub-chapters of the present article on the background of concrete assessments,
still the position of Judge ad hoc Shearer might be highlighted from the very
beginning. More precisely, the position of Judge Shearer concerning the precau-
tionary principle/approach, which was used by the Tribunal in the present case
while adopting provisional measures and what, according to Judge Shearer,
eventually, resulted in the adoption of relatively weak provisional measures; how-
ever, this was a compromise in order to ensure the parties’ compliance with the
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Tribunal decision. (See: Southern Bluefin Tuna Cases (New Zealand v. Japan;
Australia v. Japan), Provisional Measures, International Tribunal for the Law of
the Sea, Case Nos. 3 and 4, 27 August 1999, Separate opinion of Judge ad
hoc Shearer, p. 4-6, available at: http://www.itlos.org/fileadmin/itios/documents/
cases/case_no_3_4/Separate.Shearer.27.08.99.E.pdf [26.05.2013], [hereinafter
—ITLOS, Separate opinion of Judge ad hoc Shearer].).
Here it is also worth mentioning that some scientists broadly assess the legal
value of the Southern Bluefin Tuna Case and consider it as one of the basic
cases for global administrative law, being in the foundations of the mentioned
legal direction — see: Cassese, S., Administrative Law Without the State? The
Challenge of Global Regulation, in: Journal of International Law and Politics, Vol.
37, No. 4, (2005), p. 663-670, available at: http://www.law.nyu.edu/ecm_dIv4/
roups/public/@nyu_law_website__journals__journal_of_international_law
and_politics/documents/documents/ecm_pro_059626.pdf [26.05.2013].
Available at: http://www.un.org/Depts/los/convention_agreements/texts/unclos/
unclos_e.pdf [26.05.2013].
Available at: http://www.ccsbt.org/userfiles/file/docs_english/basic_documents/
convention.pdf [26.05.2013].
See: Charter of the United Nations, Article 2.1, available at: http://treaties.un.org/
doc/Publication/CTC/uncharter.pdf [26.05.2013].
It should be noted that within the framework of the present article, the notion of
“parallel jurisdictions” covers the jurisdictional competition between international
treaties, obligations, and not between judicial mechanisms.
It is noteworthy that the necessary, traditional criteria for exercising jurisdic-
tional competition are the two elements — the existence of identical issue be-
tween the same patrties. See: Shany, Y., (2003) The Competing Jurisdictions of
International Courts and Tribunals, p. 24, 103.
Arbitral Tribunal, § 41(h), 52.
ITLOS, § 46; Arbitral Tribunal, § 34, 38(a), 38(f); The International Tribunal for
the Law of the Sea, Press Release, Japan Files Response and Counter Request
for Provisional Measures in Case Concerning Conservation of Tuna, ITLOS/
Press 25, 9 August 1999, p. 1, available at: http://www.itlos.org/fileadmin/itlos/
documents/press_releases_english/press_release 25_en.pdf [26.05.2013],
[hereinafter — ITLOS/Press 25, 9 August 1999]; The International Tribunal for
the Law of the Sea, Press Release, Southern Bluefin Tuna Cases (Provisional
Measures) (Australia and New Zealand v. Japan), Hearings Conclude — Judges
Deliberate — Decision Due on 27 August, ITLOS/Press 27, 26 August 1999, p. 3,
available at: http://www.itlos.org/fileadmin/itlos/documents/press_releases_eng-
lish/press_release 27 _en__1_.pdf [26.05.2013], [hereinafter — ITLOS/Press 27,
26 August 1999].
ITLOS, § 45; Arbitral Tribunal, § 27, 31-32, 41(f), 43.
See: United Nations, (2003) Final Clauses of Multilateral Treaties. Handbook, p. 86,
availableat: http://treaties.un.org/Pages/Publications.aspx?pathpub=Publication/
FC/Page1_en.xml [26.05.2013]; United Nations, (1994) Summary of Practice of
the Secretary-General as Depositary of Multilateral Treaties, § 262, p. 79, avail-
able at: http://treaties.un.org/Pages/Publications.aspx?pathpub=Publication/
SoP/Page1_en.xml [26.05.2013].
In case of treaties having the identical ratione materiae, operates the following
principle: lex posterior derogat prior (see: United Nations, (2003) Final Clauses of
Multilateral Treaties. Handbook, p. 85) — if both treaties have the general scope
of regulation (see: Ibid., footnote 90). But in case of collision between the treaties
having general and special scopes of regulation, the following principle oper-
ates: lex specialis derogat leges generalis (see: Ibid.). However, this general ap-
proach does not work when the old norm is special and the mentioned principles
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contradict each other (see: Sadat-Akhavi, S.A., (2003) Methods of Resolving
Conflicts between Treaties, p. 190, available at: http:/books.google.com.). In
this case Peter Malanczuk offers an alternative principle to resolve this situation:
lex posterior generalis non derogat priori speciali (the following general law does
not abolish the prior special one) — see: Malanczuk P. (Ed.), (2005), (Seventh
Revised Edition) Akehurst’s Modern Introduction to International Law, p. 73.
Vienna Convention on the Law of Treaties, 1969 [hereinafter — the 1969
Vienna Convention], Article 30 (Application of successive treaties relating to
the same subhect matter), Article 41 (Agreements to modify multilateral trea-
ties between certain of the parties only), available at: http://untreaty.un.org/ilc/
texts/instruments/english/conventions/1_1_1969.pdf [26.05.2013]; Draft articles
on Responsibility of States for Internationally Wrongful Acts (ILC), Article 55
(lex specialis), available at: http://untreaty.un.org/ilc/texts/instruments/english/
commentaries/9_6_2001.pdf [26.05.2013].

See: United Nations, (2003) Final Clauses of Multilateral Treaties. Handbook, p.
86.

Ibid.

Ibid.

As a result of considering Article 311.3 of UNCLOS and Article 41 of the 1969
Vienna Convention in one prism, the following should be noted: CCSBT rep-
resents an inter se agreement concluded among the member states of the
multilateral treaty (UNCLOS) and does not contradict to the effective execu-
tion of the objectives and purposes of the Convention — see: International Law
Commission, Report of the Study Group on Fragmentation of International Law:
Difficulties Arising from the Diversification and Expansion of International Law
(ILC), 13 April 2006, A/CN.4/L.682, § 307, p. 159, available at: http://untreaty.
un.org/ilc/documentation/english/a_cn4_1682.pdf [26.05.2013], [hereinafter — A/
CN.4/L.682].

The idea beyond Article 311.5 is the following: certainly, UNCLOS does not
regulate the adoption of a treaty not being in conformity with the objectives and
purposes of the Convention itself. Therefore, since such agreements correspond
to UNCLOS, the mentioned correspond-oriented requirements of Article 311 do
not operate on them. Relying on this interpretation, within the framework of the
Southern Bluefin Tuna Case, the Commission for the Conservation of Southern
Bluefin Tuna established on the basis of CCSBT (see: CCSBT, Article 6.1) can
be considered as an international organization envisaged by Articles 64 and 118
of UNCLOS in the field of conservation of high migratory species (see: Arbitral
Tribunal, § 33, 38(e), 41(g)). Consequently, as an agreement envisaged by
UNCLOS provisions, CCSBT corresponds to its objectives and purposes and
meets the requirements of Article 311.5.

Arbitral Tribunal, § 52.

Ibid., § 29, 38(c), 52.

Ibid., § 33.

Ibid., § 41(k).

Ibid., § 38(j), 41(b).

Ibid., § 41(k).

See: Article 311.1; see also: A/CN.4/L.682, § 34, p. 23.

M/V “SAIGA” (No. 2) (Saint Vincent and the Grenadines v. Guinea), Provisional
Measures, Order of 11 March 1998, Separate Opinion of Judge Laing, para-
graph 25 — cited: ITLOS, Separate opinion of Judge Laing, footnote 2.

Special provisions of CCSBT clarify the general provisions of UNCLOS — see:
Arbitral Tribunal, § 38(c).

Ibid., § 52.

CCSBT Preamble: “The Parties to this Convention ... [n]oting the adoption of the
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United Nations Convention on the Law of the Sea in 1982; ... ”.

Arbitral Tribunal, § 29, 41(f); ITLOS, Separate opinion of Judge ad hoc Shearer,

p. 2.

Cf.. CCSBT Preamble, UNCLOS Article 3 and Article 64.1, Article 118: the word-

ing of these provisions is evidently similar in terms of formulating the obligations

concerning the conservation of high migratory species, appropriate manage-

ment, their optimum utilization and close cooperation of states in the mentioned

field; see also: ITLOS, Separate opinion of Judge ad hoc Shearer, p. 2.

Arbitral Tribunal, § 41(g), 52.

“The lex specialis prevails and procedurally” — see: Ibid., § 38(c).

See: Korkelia, K., Kurdadze, I., (2004) International Human Rights Law According

to the European Convention on Human Rights, p. 40-41.

Arbitral Tribunal, § 52, 41(h), 41(k); see also: A/CN.4/L.682, § 30-31, p. 21-22.

Arbitral Tribunal, § 52; ITLOS, § 51.

Under the relationship framework of general and special legal norms within the

scope of PCIJ, other cases are also noteworthy. For instance, see: European

Commission of the Danube Case (Sadat-Akhavi, S.A., (2003) Methods of

Resolving Conflicts between Treaties, p. 193, available at: http://books.google.

com [26.05.2013].); Polish Postal Service in Danzig, (Pauwelyn, J., (2003)

Conflict of Norms in Public International Law. How WHO Law Relates to Other

Rules on International Law, p. 395-396, available at: http://books.google.com

[26.05.2013].). Though, due to the limited format, the present article shall dis-

cuss only each case from case-law of various international mechanisms.

The Mavrommatis Palestine Concessions, Judgment, PCIJ, Ser.B.,No. 3, 1924, p.

77-79, available at: http://www.worldcourts.com/pcij/eng/decisions/1924.08.30

mavrommatis/ [26.05.2013].

GabCikovo-Nagymaros Project (HungarylSlovakia), Judgment, I. C. J. Reports

1997, § 132, p. 76, available at: http://www.icj-cij.org/docket/files/92/7375.pdf

[26.05.2013].

See: A/CN.4/L.682, § 92, p. 51.

JT's Corporation Ltd v. Commission of the European Communities, Judgment of

the Court of First Instance, Case T-123/99, 12 October 2000, § 50, available at:

http://www.statewatch.org/docbin/caselaw/cfit123-99.html [26.05.2013].
European Communities — Regime for the Importation, Sale and Distribution

of Bananas, Report of the Appellate Body, WT/DS27/AB/R, 9 September 1997,

§ 204, p. 87, available at: http://www.worldtradelaw.net/reports/wtoab/ec-

bananas(ab).pdf [26.05.2013].
See: A/ICN.4/L.682, § 134, p. 71-72; Simma, B. and Pulkowski, D., Of Planets

and the Universe: Self-Contained Regimes in International Law, in: European
Journal of International Law, Vol. 17, No. 3, (2006), p. 519, available at: http://
ejil.oxfordjournals.org/cgi/reprint/17/3/483 [26.05.2013].

See: A/CN.4/L.682, § 75, p. 41-42; Ortino, F. and Petersman, E., (2004) The
WTO Dispute Settlement System 1995-2003, in: Studies in Transnational
Economic Law, Vol. 18, p. 328-330, 332-333, available at: http://books.google.
com [26.05.2013].

A/CN.4/L.682, § 59-60, p. 36-37.

Ibid., § 88, p. 49, § 98, p. 54.

Ibid., § 31, p. 22, § 102, p. 56, § 278, p. 142.

See: International Law Commission, Report of the Study Group on Fragmentation
of International Law: Difficulties Arising from the Diversification and Expansion
of International Law (ILC), 28 July 2004, A/CN.4/L.663/Rev.1, § 13, p. 6-7, §
16, p. 7, available at: http://untreaty.un.org/ilc/quide/1_9.htm [26.05.2013]; see
also: Dispute Concerning Access to Information Under Article 9 of the OSPAR
Convention (Ireland v. United Kingdom of Great Britain and Northern Ireland),
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2 July 2003, Permanent Court of Arbitration, § 84, p. 29, available at: http://un-
treaty.un.org/cod/riaa/cases/vol_XXII1/59-151.pdf [26.05.2013].

See: A/ICN.4/L.682, § 97, p. 53; see also: The MOX Plant Case (Ireland v. United
Kingdom), Request for Provisional Measures, International Tribunal for the Law
of the Sea, Case No. 10, 3 December 2001, § 50-51, available at: http://www.
itlos.org/fileadmin/itlos/documents/cases/case_no_10/Order.03.12.01.E.pdf
[26.05.2013].

A/CN.4/L.682, § 297, p. 152, § 307, p. 158-159.

Peel, J., A Paper Umbrella which Dissolves in the Rain? The Future for Resolving
Fisheries Disputes under UNCLOS in the aftermath of the Southern Bluefin Tuna
Arbitration, in: Melbourne Journal of International Law, Vol. 3, (2002), footnote
37, available at: http://www.law.unimelb.edu.au/files/dmfile/download43891.pdf
[26.05.2013].

Arbitral Tribunal, § 41(b).

Bernaert, A., (2006) Bernaert’'s Guide to the 1982 United Nations Convention on
the Law of the Sea, p. 76, available at: http://books.google.com [26.05.2013]; see
also: Course of lectures by Eka Siradze, The Role of the International Tribunal
for the Law of the Sea in the Development of the Law of the Sea, Iv. Javakhishvili
Thilisi State University, 2009-2010.

Arbitral Tribunal, § 38(j), 41(k).

This list covers almost every means of dispute settlement applicable in interna-
tional practice (see: Simma, B. (ed.), (2002) The Charter of the United Nations: A
Commentary, § 34, p. 591.). They are: negotiation, enquiry, mediation, concilia-
tion, arbitration, judicial settlement, resort to regional agencies or arrangements,
or other peaceful means of their own choice.

Jurisdictional overlap amounts to the situation when there are several alterna-
tives for dispute settlement and the parties may resort to more than one judicial
mechanism (see: Shany, Y., (2003) The Competing Jurisdictions of International
Courts and Tribunals, p. 21.).

According to the author of the present article, the mentioned factors were the
exact cause for the adoption of the arguable decision by Arbitral Tribunal, due to
which UNCLOS could not establish truly compulsory dispute settlement regime
(Arbitral Tribunal, § 62), therefore the state parties could avoid using this mecha-
nism based on inter se treaties (Ibid., § 63).

Simma, B. (ed.), (2002) The Charter of the United Nations: A Commentary, § 35,
p. 591. Cf.: the positions by Romano and Peel — see: Salama, R., Fragmentation
of International Law: Procedural Issues Arising in Law of the Sea Disputes, in:
Australian and New Zealand Maritime Law Journal, Vol. 19, No. 24, (2005), p.
33-34, available at: http://www.austlii.edu.au/au/journals/ANZMLJ/2005/3.pdf
[26.05.2013].

Article 16.1 truly contains a long and exhaustive list of peaceful means for dis-
pute settlement, which precisely reiterates the aspirations of Articles 279 and
280 of UNCLOS.

Arbitral Tribunal, § 54-55.

According to Article 16.2, in case the parties do not consent to the settlement of
a dispute by ICJ or arbitration, the reference is made to the same list of peace-
ful means, which has already been used by the parties in the first stage of the
dispute settlement without any results.

Arbitral Tribunal, § 41(g); ITLOS, Separate opinion of Judge ad hoc Shearer, p.
2.

Arbitral Tribunal, § 57; ITLOS, Separate opinion of Judge ad hoc Shearer, p. 3;
ITLOS, § 54 and, consequently, Article 282 of UNCLOS.

Arbitral Tribunal, § 57.

Official Text of the United Nations Convention on the Law of the Sea; from
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Statements made on 6 and 11 December 1982, cited: Southern Bluefin
Tuna Case (Australia and New Zealand v. Japan), Award on Jurisdiction and
Admissibility, The Arbitral Tribunal constituted under Annex VIl of the United
Nations Convention on the Law of Sea, August 4, 2000, Separate Opinion of
Justice Sir Kenneth Keith, § 27, p. 19, available at: http://icsid.worldbank.org/
ICSID/FrontServlet?requestType=ICSIDPublicationsRH&actionVal=ViewAnnou
ncePDF&AnnouncementType=archive&AnnounceNo=7_11.pdf [26.05.2013].
Arbitral Tribunal, § 38(j), 41(b).

A close connection and relationship between voluntary and compulsory mecha-
nisms of dispute settlement clearly demonstrates that Part XV of UNCLOS is not
a system oriented a priori on compulsory settlement (see: Ibid., § 62). On the
contrary, while formulating norms of the law of the sea, UNCLOS often considers
the possibility of application of another treaty between the parties. For instance,
concerning the jurisdiction in the field of dispute settlement, UNCLOS not only
sets limitations (Article 297) and optional exceptions (Article 298) due to the
protection of higher legal interests of the state parties (see: Course of lectures
by Eka Siradze, The Role of the International Tribunal for the Law of the Sea in
the Development of the Law of the Sea, Iv. Javakhishvili Tbilisi State University,
2009-2010.), but even in case of such exceptions it envisages the necessity of
the parties to agree thereupon (e.g. see: Article 299).

Arbitral Tribunal, § 41(g).

For instance, see: Ibid., § 38(g), 39(a), 41(e), 55-56.

The International Tribunal for the Law of the Sea, Press Release, Dispute
Concerning Southern Bluefin Tuna Australia and New Zealand versus Japan
— Provisional Measures Requested, ITLOS/Press 24, 30 July 1999, p. 3, avail-
able at: http://www.itlos.org/fileadmin/itlos/documents/press_releases_english/
press_release_24 en.pdf [26.05.2013]; ITLOS/Press 25, 9 August 1999.

A so-called “procedural urgency” — see: Rosenne, Sh. and Sohn, L. B. (eds.)
(1989) United Nations Convention on the Law of the Sea 1982: A Commentary,
Vol. V, p. 56, cited: ITLOS, Separate opinion of Judge Laing, § 7.

See: Article 290.5 of UNCLOS.

Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan),
Provisional Measures, International Tribunal for the Law of the Sea, Case Nos.
3 and 4, 27 August 1999, Separate Opinion of Judge Treves, § 2, available
at: http://www.itlos.org/fileadmin/itlos/documents/cases/case_no_3_4/Separate.
Treves.27.08.99.E.pdf [26.05.2013]; see also: Southern Bluefin Tuna Cases
(New Zealand v. Japan; Australia v. Japan), Provisional Measures, International
Tribunal for the Law of the Sea, Case Nos. 3 and 4, 27 August 1999, Dissenting
Opinion of Judge Vukas, § 3-4, available at: http://www.itlos.org/fileadmin/itlos/
documents/cases/case_no_3_4/Dissenting.Vukas.27.08.99.E.pdf [26.05.2013],
[hereinafter — ITLOS, Dissenting Opinion of Judge Vukas].

ITLOS, § 75.

Ibid., § 76.

Ibid., § 71; see also: Southern Bluefin Tuna Cases (New Zealand v. Japan;
Australia v. Japan), Provisional Measures, International Tribunal for the Law of
the Sea, Case Nos. 3 and 4, 27 August 1999, Joint Declaration of Vice-President
Wolfrum and Judges Caminos, Marotta Rangel, Yankov, Anderson and Eiriksson,
available at: http://www.itlos.org/fileadmin/itlos/documents/cases/case_no_3_4/

Joint_Declaration.27.08.99.E.pdf [26.05.2013].
See: ITLOS, § 80. Here Judge Vukas’ evaluation is noteworthy, that the parties

acted not on behalf of preservation of Southern Bluefin Tuna, but a priori due to
their economic interests what clearly excluded the necessity of adopting provi-
sional measures in the present case — see: ITLOS, Dissenting Opinion of Judge
Vukas.
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See: Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan),
Provisional Measures, International Tribunal for the Law of the Sea, Case Nos.
3 and 4, 27 August 1999, Dissenting Opinion of Judge Eiriksson, available at:
http://www.itlos.org/fileadmin/itlos/documents/cases/case_no_3_4/Dissenting.

Eiriksson.27.08.99.E.pdf [26.05.2013].
ITLOS, Separate opinion of Judge Laing, § 10.

ITLOS/Press 27, 26 August 1999, p. 2.

ITLOS, Separate opinion of Judge Laing, § 11.

ITLOS, Separate opinion of Judge ad hoc Shearer, p. 4.

See: Article 290.6 of UNCLOS; ITLOS, § 87; see also: International Tribunal
for the Law of the Sea, (2009) A Guide to Proceedings before the International
Tribunal for the Law of the Sea, p. 19-22, available at: http://www.itlos.org/fi-
leadmin/itlos/documents/quide/guide_eng_2009.pdf [26.05.2013]; Statement by
Judge José Luis Jesus, President of the International Tribunal of the Law of the
Sea, (2009) Advisory Opinions and Urgent Proceedings at the Tribunal, p. 10-13,

available at: http://www.itlos.org/fileadmin/itlos/documents/statements_of_presi-

dent/jesus/legal_advisors_251010_eng.pdf [26.13 2013].
See: ITLOS/Press 27, 26 August 1999, p. 3-4; see also: Division of Ocean Affairs

and the Law of the Sea Office of Legal Affairs, (2006) Digest of International
Cases on the Law of the Sea, § 673-677, p. 175, available at: http://www.un.org/
Depts/los/doalos_publications/publicationstexts/digest_website_version.pdf
[26.05.2013].

Course of lectures by Eka Siradze, The Role of the International Tribunal for the
Law of the Sea in the Development of the Law of the Sea, lv. Javakhishvili Thbilisi
State University, 2009-2010.

See: Cameron, A., Is There hope for the Fish?: The Post-Arbitration Effectiveness
of the Convention for the Conservation of Southern Bluefin Tuna, in: New York
University Environmental Law Journal, Vol. 15, (2007), p. 271-275, available
at: http://www1.law.nyu.edu/journals/envillaw/issues/vol15/2/Cameron.pdf
[26.05.2013].

It is noteworthy that the approximate price of Southern Bluefin Tuna (adult
fish) is about 30.000-50.000USD (see: ITLOS/Press 27, 26 August 1999, p. 2),
however the price of one fish might amount to 100.000USD (see: Greenpeace
International, (2010) CITES: Last Chance for Bluefin Tuna, p. 2, available
at: http://www.greenpeace.org/international/Global/international/planet-2/
report/2010/3/cites-last-chance-for-bluefin.pdf [25.05.2013], [hereinafter —
Greenpeace International, (2010) CITES: Last Chance for Bluefin Tuna].). On
this background Japan is the biggest consumer of Southern Bluefin Tuna (90%
of the whole catch of Southern Bluefin Tuna is consumed by Japan), what was
announced several time by the Tribunal and Arbitration (see: ITLOS/Press 27,
26 August 1999, p. 2, 4; Arbitral Tribunal, § 21-22, 40(c); see also: Miyake, M.P.,
Miyabe, N., Nakano, H., (2004) Historical trends of tuna catches in the world.
FAO Fisheries Technical Paper, No. 467, Chapter 5, available at: http://www.
fao.org/docrep/007/y5428e/y5428e07.htm [25.05.2013].). In this regard it is es-
pecially interesting to note that 233 Kg. Southern Bluefin Tuna was sold on the
auction at major fish market in Japan on January 5, 2010. A giant Tuna was “sac-
rificed” to the customer interests of a sushi restaurant (see: http://news.yahoo.

com/s/ap/as_japan_giant_tuna_sold [05.01.2010]; see also: http://naturescru-

saders.wordpress.com/2009/01/06/1929/ [25.05.2013].).
See: ITLOS, § 70: “ ... the conservation of the living resources of the sea is an

element in the protection and preservation of the marine environment;”. Here
it is also noteworthy Article 194.5 of UNCLOS, according to which measures
on protection and preservation of the marine environment shall include those
necessary to protect and preserve rare, endangered fish species — cited: ITLOS,
Separate opinion of Judge Laing, footnote 7.
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State University, 2009-2010.

% Ibid., p. 1, 4; see also: http://www.fao.org/fishery/topic/13686/en [25.05.2013]. It

is also noteworthy that Southern Bluefin Tuna is among highly migratory species

(see: UNCLOS, Annex |. Highly Migratory Species).

See: http://www.atuna.com/ [25.05.2013]; http://www.fao.org/fishery/species/

3298/en [25.05.2013]; Greenpeace International, (2010) CITES: Last Chance

for Bluefin Tuna; Greenpeace International, (2009) Taking Stock of Tuna, avail-
able at: http://www.greenpeace.org/international/Global/international/planet-2/

report/2009/12/taking-stock-of-tuna.pdf [25.05.2013].

For instance, International Union for Conservation of Nature (IUCN) listed

Southern Bluefin Tuna as fish species being Critically Endangered (see: http://

www.iucnredlist.org/apps/redlist/details/21858/0 [25.05.2013].); furthermore,

Greenpeace International named these fish species in red list (see: http://www.

greenpeace.org/international/en/campaigns/oceans/seafood/red-list-of-species/

[25.05.2013].).

100 It is noteworthy that the case presented in this article was dealt with by the
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