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KHATUNA BURKADZE

LEGAL ASPECTS OF THE USE OF FORCE IN THE INTERNATIONAL LAW

INTRODUCTION

Among the most problematic and critical
issues of international law is the Legal aspects
of the use of force. In the International legal
system, It remains imperative to ask — “When
is it lawful to use force?”.

The decision on the use of force is made
only by the United Nations. In some cases,
however, the UN Security Council may give
authority to international regional organiza-
tions to use force.

The issue of the use of force became even
more crucial after the war in August of 2008,
when Russia conducted an act of aggression
against the sovereign state of Georgia, in vio-
lation of fundamental principles of the interna-
tional law.

The international legal system was inca-
pable of preventing the states to use force
against each other, due to the lack of an effec-
tive means to protect and enforce international
legal norms.

The following article is aimed at: ana-
lyzing the international legal aspects of the
use of force; adduce the role and functions
of the UN Security Council and the General
Assembly in preserving international peace; il-
lustrate how the permanent members of the
UN Security Council right of veto impede
the decision making process in the Security
Council; demonstrate the difference between
threat to peace and armed attack, whether
the use of force is justified in cases of threats
to peace; what the criteria are for the right of
defense; define the criteria of necessity and
proportionality of use of force; whether armed
attack from a Non-State Actor could serve as
grounds for exercising a right of self-defense;
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define the act of aggression within the scope
of international law.

An examination of these issues will out-
line discrepancies that persist in the process
of preserving international peace by the in-
ternational system and will facilitate a proper
resolution.

The first chapter of the article describes
the legal grounds of use of force and the deci-
sion-making process on use of force; the sec-
ond chapter is about the criteria for the right of
defense and different forms of armed attack;
the third chapter is dedicated to the impor-
tance of collective defense, bilateral and mul-
tilateral treaties on collective defense and mili-
tary alliances; based on the legal aspects of
the use of force and criteria for it, in the fourth
chapter author explores the legal aspects of
the Russian aggression against Georgia.

1. INTERNATIONAL LEGAL BASIS ON THE
USE OF FORCE

1.1. Definition of the use of force

The exact definition of the use of force
supports development of peaceful bilateral
relations between states. The internal legal
system of the state gradually derailed from
monopolizing the use of force and permits the
use of force only in cases of self-defense.

Contemporary international law on use of
force is based on the United Nations Charter.
The authors of the Charter wished to ban any
use of force but at the same time envisaged
few exclusions which are regulated by the
Charter.

One of the reasons of creation of the UN
was to modernize international law in the 20"
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century. Leaders decided: “To establish con-
ditions under which justice and respect for
the obligations arising from treaties and other
sources of international law can be maintained,
and to save succeeding generations from the
scourge of war, which twice in our lifetime has
brought untold sorrow to mankind”.’

In accordance with article 2, paragraph 4,
of the UN Charter, — “all Members shall refrain
in their international relations from the threat
or use of force against the territorial integrity or
political independence of any state, or in any
other manner inconsistent with the purposes
of the United Nations”.?

Article 2, paragraph 4 is well drafted in so
far as it mentions the threat or use of force, but
not war. The term “war” refers to a narrow and
technical legal situation, which begins with
a declaration of war and ends with a peace
treaty. War was generally prohibited before
the Second World War, but states found a way
to avoid such prohibition. For example, Japan
refused to declare war on China and called its
military operations in Manchuria (1932-1941)
— “an incident” in order to avoid violating the
prohibition of waging war. In light of such ex-
periences, the term “use of force” was pre-
ferred because it covers all forms of hostilities,
both nominal wars and incidents falling short
of an official state of war, which ranges from
minor border clashes to extensive military op-
erations. Therefore, the prohibition of the use
of force is not dependent on how the involved
states prefer to define their military conflict.®

The provision stipulates that the members
of the United Nations should refrain from the
threat or use of force against the territorial in-
tegrity or political independence of any state,
or in any other manner inconsistent with the
purposes of the United Nations. Does this
truly mean that the prohibition is conditional,
and force can be used for a wide variety of
purposes because it is not aimed against the
territorial integrity or political independence
of any state? Could this line of reasoning be
used to justify humanitarian interventions as
well as other “altruistic” uses of force? These
clauses were never intended to restrict the
scope of prohibition on the use of force, but,
on the contrary, they purposed to give more

specific guarantees to small states. Therefore,
they cannot be interpreted to have a qualifying
effect.*

Exceptions to the general prohibition of
the use of force exist under the United Nations
Charter: individual and collective self-defense;
Security Council enforcement actions; use of
force on the territory of another state upon re-
quest of the latter.

Thus, use of force means the use of force
in any form. The legality of the use of force is
determined by the exceptions in provisions of
the United Nations Charter.

1.2. Legal basis of the use of force
in accordance with the United
Nations Charter

When dealing with Threats to the Peace,
Breaches of the Peace, and Acts of Aggression
the UN Security Council acts under Chapter
VII, the Security Council shall determine what
measures shall be taken to maintain or re-
store international peace and security. These
may include complete or partial interruption of
economic relations and of rail, sea, air, postal,
telegraphic, radio, and other means of com-
munication, and the severance of diplomatic
relations.

Should the Security Council consider the
aforementioned measures are inadequate, it
may take such action by air, sea, or land forc-
es as may be necessary to maintain or restore
international peace and security.

In order to contribute to the maintenance
of international peace and security all mem-
bers of the United Nations, make their armed
forces, assistance, and facilities, including
rights of passage available to the Security
Council, on its call and in accordance with a
special agreement or agreements, necessary
for the purpose of maintaining international
peace and security.

As far as it concerns the use of force for
self-defense, in every concrete case funda-
mental criteria has to be met: the use of force
for self-defense should not be arbitrary; use of
force should be an absolute necessity; the aim
of such a defensive force should be to halt or
repel an attack;® and no other practical alter-
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native should be visible when the use of force
deems necessary.

In its decision concerning the Qil Platforms
case, the International Court of Justice con-
cluded that international law requires mea-
sures taken in self-defense to be necessary to
reach the goal; are objective and impregnable
and do not leave any option for discretional
actions.b

Taking into consideration the aforesaid,
use of force is illegal and contradicts inter-
national law if there are no appropriate legal
grounds for the use of force or these actions
are not sanctioned by the United Nations
Security Council in accordance with chapter 7
of the UN Charter.

1.3. Decision-making mechanism

1.3.1. Responsibilities of the United
Nations Security Council

According to the chapter 7 of the United
Nations Charter the Security Council shall
determine the existence of any threat to the
peace, breach of the peace, or act of aggres-
sion and shall make recommendations, or de-
cide what measures shall be taken to maintain
or restore international peace and security.

Threat to the peace is a much broader
concept than an armed attack.” The differ-
ence between the two categories relates to
the consequences ensuing thereof. Whereas
any State or group of States can forcibly re-
spond to an armed attack by invoking the right
of individual or collective self-defence, only
the Security Council can put in motion meas-
ures of collective security that (in the Council’s
judgement) are called for in the face of a threat
to the peace.?

The UN Security Council resolution N1540
affirms that proliferation of nuclear, chemi-
cal and biological weapons and their means
of delivery represent a threat to internation-
al peace and security.® In addition, the UN
Security Council could perceive the violation
of human rights even without the use of force
as a threat to peace.' The Security Council is
responsible to determine whether threat to the
peace is viable.

The UN Security Council is a political body,
not a legal one, and its decisions are based on
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political views rather than on purely legal ones.
No important decision can be made without
support of the five permanent members (the
United States of America, the United Kingdom,
France, China, and Russian Federation) of the
Council, including issues concerning threats
to the peace. Consequentially, if one of the
permanent members of the council is against
reaching an agreement, it could hamper or
block the process and make the Council in-
capable of acting on maintaining peace and
security.

Security Council resolutions have a le-
gally binding effect on the members of the
United Nations, and they are obliged to follow
these resolutions.™ According to the article 48
of the UN Charter the action required to carry
out Security Council decisions for the mainte-
nance of international peace and security shall
be taken by all the Members of the United
Nations or by some of them, as the Security
Council may determine. Such decisions shall
be carried out directly by the Members of the
United Nations and the actions of the appro-
priate international agencies of which they are
members.?

1.3.2. The General Assembly

In 1950 the General Assembly adopted a
landmark resolution called “Uniting for Peace”.
Pursuant to this resolution, the Assembly may
take action if the Security Council fails to act,
owing to the negative vote of a permanent
member, in a case where there appears to be
a threat to the peace, breach of the peace or
act of aggression. The Assembly can consider
the matter immediately with the aim of making
recommendations to Members for collective
measures to maintain or restore international
peace and security.

If the General Assembly is not in session,
an “emergency special session” can be con-
vened within 24 hours, if requested by the vote
of any seven members of the Security Council
on the, or by request or consent of the major-
ity of its members."™ This resolution does not
amend the UN Charter.™ It should be noted
that the Assembly adopts resolutions that are
non-binding in nature and are perceived as
recommendations to States.'®
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In its advisory opinion of 20th July, 1962,
concerning “Certain expenses of the United
Nations”, the International Court of Justice
concluded that the Security Council is exclu-
sively authorized to obligate states with re-
sponsibilities deriving from the chapter 7, of
the United Nations Charter.®

During the “Cold War” era, the General
Assembly tried to “usurp the primary responsi-
bility of the Security Council on quite a number
of occasions”; although in recent years it ap-
pears to have largely reconciled itself to taking
“a secondary or silent role”."”

Ultimately it could be concluded that if the
UN Security Council fails to fulfill its mandate,
no other UN body can substitute it.

2. RIGHT OF SELF-DEFENSE
2.1. Criteria for the right of self-defense

In an advisory opinion of 1996, the
International Court of Justice indicated that, in
respect to any state, the Court always takes
into account the right of self-defense en-
visaged by article 51 of the United Nations
Charter."

In addition, the International Court of
Justice clarified that the right of self-defense
should be exercised in extreme circumstanc-
es."

Article 51 ofthe UN Charter states “Nothing
in the present Charter shall impair the inherent
right of individual or collective self-defense if
an armed attack occurs against a Member of
the United Nations, until the Security Council
has taken measures necessary to maintain in-
ternational peace and security...”.

Therefore, article 51 of the UN Charter
envisages individual as well as collective self-
defense and the unimpaired use of this right
in case of armed attack. In addition, there are
defined criteria that should be abided by when
exercising right of self-defense.

In its argument on a case concerning
Nicaragua, the International Court of Justice
indicated that no particularity is provided for in
using the right of self-defense in article 51 of the
UN Charter. But according to the International
Customary Law, response to armed attack
should be proportional and necessary.®

The international Court of Justice reaf-
firmed the need to abide by principles of pro-
portionality and necessity while responding to
armed attack in its decision in 2003, in a case
concerning Oil Platforms.?!

In fact, criteria of proportionality and ne-
cessity are supplemented by the third criteria
of need for imminence of response.

These requirements derive historically
from the Caroline case.?2

A rebellion in colonial Canada in 1837
found active support from American volun-
teers and private suppliers operating out of the
border region in the United States. The steam-
ship Caroline was involved in supplying ma-
terials to rebel-occupied Navy Island. British
forces from the Canadian side crossed the
border into the United States and seized the
Caroline. During the assault, two citizens of
the United States were shot dead aboard the
Caroline and one British officer was arrested
for murder.z

The United States protested the attack on
the basis that the British had violated its sov-
ereignty. When the Foreign Office replied that
the action had been an appropriate exercise
of self-defense, Secretary of State, Daniel
Webster, argued that for the self-defense to be
legitimate, the British had to demonstrate “a
necessity of self-defense, instant, overwhelm-
ing, leaving no choice of means, and no mo-
ment for deliberation” and the acts could not
be “unreasonable or excessive”.?

The International Court of Justice, in its
advisory opinion on a case concerning nucle-
ar weapons, concluded that criteria of propor-
tionality and necessity remains a requirement
for any case of the use of force, including the
use of force for self-defense, envisaged by ar-
ticle 51 of the UN Charter.?® In addition, the
International Court of Justice, in its decision
on Nicaragua v. USA, concluded that, for the
means of self-defense, the use of proportional
force to repel attack could be established as a
rule of the International Customary Law. %

The principle of necessity is based on the
following circumstances: a) state exercises
right of self-defense when attack is initiated by
an identified state; b) force is used in response
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to attack and not in response to any incident
or any other action of this nature; c) all other
non-forceful options are exhausted.

Thus, if diplomatic, economic, informa-
tional, judicial, or other courses of action might
deter the threatened action, defensive use of
force by the target of the threat would violate
article 2(4).?” In other words, “force should not
be considered necessary until peaceful meas-
ures have been found wanting or when they
clearly would be futile”.?

Proportionality is the fundamental com-
ponent of the Law on the Use of Force.?®
Historically, it is part of the Just War Theory.*
The principle of proportionality limits any de-
fensive action to that necessary to defeat an
ongoing attack or to deter or pre-empt a future
attack.®

The third requirement, drawn from Web-
ster’s “instant” and “leaving no moment for
deliberation” language, is imminence, a crite-
rion relevant only in the case of attacks not yet
launched.®?

Abidance of the criteria of self-defense
does not legitimize the use of force, if the use
of force is unlawful by other cause. Therefore
if armed attack is illegitimate, there is no need
to study clauses of proportionality and the ne-
cessity of the use of force.

2.2. Definition of armed attack

Article 51 of the UN Charter states that
“Nothing in the present charter shall impair the
inherent right of individual or collective self-de-
fense if an armed attack occurs...”. This raises
the need to precisely define “armed attack”.

As it is stated in the conclusion of the
International Court of Justice concerning the
case of Nicaragua “activities of military units
on the other side of the international border”
are perceived as an armed attack if they go
beyond the scope of a border incident.3?

Various English dictionaries suggest that
an attack is an actual action, not merely a
threat. Furthermore, we should take into con-
sideration other parts of the United Nations
Charter, namely Article 2, paragraph 4. This
prohibits both the actual use of force as well as
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the threat of force, and it is difficult to conceive
that the drafter of the United Nations Charter,
due to an oversight, simply forgot to add the
words “or threatens” to Article 51.3* Whereas
exclusion of the word “threat” in article 51 is in
compliance with the fundamental principles of
the UN —to prevent unilateral use of force. The
majority of scholars agree that armed attack
is an active attack which already took place,
rather than threat of such attack.®

The events of September 11, 2001 trig-
gered discussions whether the armed attack
referred to in article 51 of the UN Charter in-
cluded terrorist attacks. Article 51 by itself,
does not clarify that armed attack should be
executed by the state, though this provision
remains vague, while paragraph 4, of article 2
of the same Charter allows the use of force in
self-defense as an exception, when a state is
attacked by another state.

Nevertheless, if an attack was organized
by a Non-State Actor on the territory of an-
other state, it is assumed that it carries as
grave danger as an armed attack. The UN
General Assembly argues in favor of this, in
its resolution on the “Definition of Aggression”.
According to the definition, acts of armed force
against another state carried out by armed
bands, groups, irregulars or mercenaries are
of the same gravity as armed attacks carried
out by regular or any other permanent armed
force.*® The international Court of Justice de-
fined this provision as a norm of International
Customary Law. However, the UN General
Assembly resolutions are not obligatory in their
nature. ¥ Such a situation can, in legal rea-
soning, be called a constructive armed attack
or a situation equivalent to an armed attack .®
Therefore, armed attack by a Non-State Actor
could serve as a basis for self-defense if it is of
sufficient gravity and originated from abroad.

The concept of constructive armed attack
or a situation equivalent to an armed attack,
is not foreign to international legal reasoning.
It directs to a rather broader concept of self-
defense and indicates that in the current en-
vironment, an armed attack could derive not
only from states but from Non-State Actors.
In that situation the threat came from a non-
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state group of the kind most would probably
call “terrorist” today.*

The reaction of the international commu-
nity to the events of 11" of September 2001,
explicitly illustrated the concept that armed
attack is not limited to state actors. After the
attacks, the UN Security Council, recognized
the right for the self-defense and immediately
enshrined it in its two resolutions.*

UN Security Council resolutions did not
clearly identify that terrorist acts are equiva-
lent to armed attacks, but while recognising
the right for self-defence it had to recognise
that these acts have served for enacting article
51 of the UN Charter. The same attitude was
shared by other international organisations.
The North Atlantic Council agreed that this
attack was directed from abroad against the
United States and should be regarded as an
action covered by Article 5 of the Washington
Treaty, which states that an armed attack
against one or more of the Allies in Europe or
North America shall be considered an attack
against them all.*'

Based on the aforementioned, it could be
concluded that an armed attack can be con-
ducted by another state or Non-State Actor
from within a foreign state.*?

3. COLLECTIVE SELF-DEFENSE
3.1. Definition of collective self-defense

It is rather difficult to define the exact
meaning of the phrase “collective self-de-
fense” used in article 51 of the UN Charter. In
practice there are four types of self-defense:
a) individual defense conducted individually;
b) individual self-defense conducted collec-
tively; c) collective self-defense conducted
individually and d) collective self-defense con-
ducted collectively. The first category envis-
ages individual response from a state when it
is attacked by another. The second category
describes a situation when the aggressor at-
tacks multiple states simultaneously or suc-
cessively, and attacked states exercise their
right of self-defense. The third category is the
situation when in response to aggression, the
right of self-defense is exercised by another

state individually which was not attacked, in
support of an attacked state in order to repel
the attack. According to the UN Charter any
state could support another, if the latter is the
victim of aggression. #* In the fourth category,
collective self-defense is exercised collective-
ly when two or more states are supporting the
attacked state.

In its judgment on Nicaragua, the Interna-
tional Court of Justice stated that the right of
collective self-defense derives not only from
article 51 of the UN Charter, but it is a rec-
ognized norm of the International Customary
Law.#

3.2. Collective self-defense treaties

According to article 52 of the UN Charter
nothing in the Charter precludes the existence
of regional arrangements or agencies for ad-
dressing such matters relating to the mainte-
nance of international peace and security, as
is appropriate for regional action, provided
that such arrangements or agencies and their
activities are consistent with the purposes
and principles of the United Nations. The
Members of the United Nations entering into
such arrangements or constituting such agen-
cies shall make every effort to achieve pacific
settlement of local disputes through such re-
gional arrangements, or by such regional
agencies, before referring them to the Security
Council. The Security Council shall encourage
the development of pacific settlement of local
disputes through such regional arrangements,
or by such regional agencies, either on the ini-
tiative of the states concerned, or by reference
from the Security Council .4

The word “regional” referred to in article
52 of the Charter, does not only refer to geo-
graphic closeness of the states. First and fore-
most the word “regional” refers to the coun-
tries that are united and allied in terms of their
joint interests and relationships.*¢ Each group
of states that are in value-based unions pur-
sue joint interests and work together for the
maintenance of peace and security.*” Regional
agreements are agreements between two or
more states.®® Agreements on collective de-
fense is an instrument where state parties to
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the agreement declare that attack on one of
them is an attack against all of them, and all
members take the responsibility to support
each other.

Collective self-defense treaties may be bi-
lateral or multilateral. One example of such a
bilateral treaty is the agreement between the
USA and South Korea, which was concluded
in 1953.4° Multilateral treaties are concluded
by more than two states and carry collective
responsibility on collective self-defence.® Ag-
reements on collective defence serve as a
deterrent to potential threat and support de-
velopment of political relations and military co-
operation between the signatories.

3.3. Military alliances

Military alliances are established based
on integration between states; members strive
for close cooperation on military and politi-
cal issues. Alliances support development of
shared responsibilities between members. As
usual, a cornerstone for military alliances is re-
sponsibility to insure the security of each other.
The responsibility to support an allied partner
if it falls victim to aggression is fulfilled by all
members of the alliance.’" The main purpose
of the North Atlantic Treaty Organisation (es-
tablished on April 4, 1949) is to safeguard the
freedom and security of its members through
political and military means in accordance
with the United Nations Charter. Solidarity and
unity in day-to-day work within the alliance en-
hances cooperation in dealing with core secu-
rity challenges. As in NATO, military alliance
may equally rely on its large and small mem-
ber states. All members of NATO, regard-
less of their size, population and economic,
political and military development, are equal
in the decision-making process. In NATO, lit-
tle Luxemburg can foster or block any issue
with equal success as the large and mighty
the United States.® The members of military
alliance will consult together whenever, in the
opinion of any of them, the territorial integrity,
political independence or security of any of the
parties is threatened. Members of the alliance,
separately and jointly, will maintain and devel-
op their individual and collective capacities by
mutual aid.
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4. LEGAL ANALYSIS OF THE RUSSIAN
AGGRESSION AGAINST GEORGIA

4.1. Factual circumstances — crisis
of peace formats and occupation of
Georgian territories

After restoration of the independence
of Georgia and dissolution of the Soviet
Union, the successor of the Soviet empire —
the Russian Federation — continued to incite
armed conflicts on the territories of Georgia,
namely, in the Autonomous Republic of
Abkhazia and the Former Autonomous District
of South Ossetia. Russian authorities con-
stantly supplied the separatists with arms and
provided them with financial, military and po-
litical support.

Russia, in 1990s, using regular military
forces and volunteers committed ethnic clea-
nsing of the Georgian population that was rec-
ognized by the final acts of the OSCE sum-
mits in Budapest on 5-6 December 1994, in
Lisbon on 2-3 December 1996 and in Istanbul
on 18-19 November 1999, as well as by the
UN General Assembly Resolution (62/249)
of 15 May 2008.%* Since then, the Russian
Federation has constantly used every possible
means to provoke intensification of the con-
flicts through so-called peacekeeping forces.

In 2007-2008, Georgian authorities and
the International Community made steps
aimed at settling the so-called frozen conflicts
and providing a genuine environment for in-
ternationalization of the peace process as ap-
proved in Resolutions N1781 and N 1752 of
UN Security Council.%® Russia responded with
military aggression.

Despitethe peaceinitiativesofthe Georgian
authorities on 7 August 2008 Russia manifest-
ly engaged itself into conflict on the territory
of Tskhinvali region/South Ossetia and carried
out a wide military intervention in the territo-
ry of Georgia. Russian regular troops attacked
not only Georgian military units but also civil-
ian infrastructure and the peaceful population,
resulting in the entire destruction of settle-
ments in the conflict zone.%® In parallel, the
Russian armed forces, including its air force,
attacked the territory of Upper Abkhazia and
occupied it in violation of international agree-
ments and UN Security Council resolutions.
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Bombardments occurred throughout the en-
tire territory of Georgia.” Presently, 20% of
Georgian territory is occupied.

The Council of Europe clearly noted in its
Resolution N1633 (2008) that in August 2008
“the Russian Federation occupied significant
parts of Georgian territory. In addition, on
March 4, 2009, the “European Commission
for Democracy through Law” (also known as
the Venice Commission) confirmed that: “the
presence of military forces of any other state
on the territory of Georgia, without an explicit
and voluntary consent expressed by the state
of Georgia, shall be deemed illegal military
occupation of the Territory of a sovereign
country”.®®

It is a fact, that Russia is the party to the
conflict, and this has been reflected in docu-
ments of the Council of Europe, European
Union and the NATO, all of these documents
request to refuse illegitimate recognition of
Georgian regions.® Consequently, the pro-
cess of turning Russia from a proclaimed me-
diator into party to the conflict is irreversible.

4.2. Legal assessment — the use of
force by the Russian Federation against
Georgia as an act of aggression

In contemporary international law legal
regulations on the use of force derive from the
UN Charter and norms of international custom-
ary law. Russia’s use of force was not autho-
rized by the United Nations Security Council
and cannot qualify as a lawful exercise on
the right of self-defense. It is self-evident that
Russian Federation forces invaded and occu-
pied Georgian territory in violation of numer-
ous international legal norms.

Russia invaded and occupied Georgia in
the absence of an international legal justifi-
cation of the action. Nor is the Russian inva-
sion justified under the terms of the so-called
humanitarian intervention and use of force
abroad to protect nationals; in reality, accord-
ing to international law, this was a typical act
of aggression. On the other hand, while talking
about protection of nationals abroad, one has
to give a legal assessment to the illegal pro-
cess of the distribution of Russian passports.
While acting in the capacity of a peacekeeper,

Russia forced inhabitants of the conflict zone
to change their citizenship into Russian. Even
in theory, Russia did not have the right to inter-
fere in the internal affairs of Georgia and use
military force the UN General Assembly reso-
lution on the principles of International Law de-
clares: “states or group of states have a duty
not to intervene in matters within the internal
or foreign affairs of any state”.®° Interference in
the internal or foreign affairs of any country is
considered a violation of international law.

In practice and theory of contemporary
international law, in order for military interven-
tion to fall under the description of humani-
tarian intervention, exact preconditions and
criteria must be met (humanitarian interven-
tion — military, economic or other enforcement
actions used by international organization(s)
against a state committing massive and gross
violations of human rights).%' The international
community univocally confirmed that Russian
aggression does not satisfy any preconditions
and criteria in order to be qualified as humani-
tarian intervention. In the opinion of Levan
Alexidze, Professor of International Law, Ru-
ssia’s military intervention against Georgia
was markedly “revanchist”.5?

Professor Alexidze reiterates that since
the dissolution of the Soviet Union Russian
foreign policy is aimed at maintaining influence
over former Soviet republics and preventing
their integration into European structures.®
Russia’s main goal was not the “protection of
own nationals abroad”, it intended to conduct
a large scale military operation on the territory
of Georgia and infringe on the sovereignty of
Georgia.

Additionally, Russia can not appeal to
the right of protecting its peacekeepers in
theTskhinvali region/South Ossetia, there is no
general right to use force in support of or for
the protection of national peacekeeping con-
tingents. The status and protection accorded
to peacekeepers under international law are
valid under international law, as long as the
peacekeepers remain neutral; this status is
removed and protection is lifted automatically
when they participate in the hostilities. The
argument in support of the use of force for
the protection of peacekeepers is weakened
by the fact that Georgia’s defense operation
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started hours after the Russian invasion and
no military clash between Georgian forces and
peacekeepers had occurred before this. On
the contrary, before the large scale Russian
invasion, the civilian population and Georgian
peacekeepers deployed in Tskhinvali region/
South Ossetia, and their checkpoints had
been attacked throughout the week before
August 7.4

Inthe authoritative definition of Aggression,
Resolution 3314 (1974) where the General
Assembly enumerated acts that constitute
acts of aggression,which include: “The inva-
sion or attack by the armed forces of a state
of the territory of another state, or any mili-
tary occupation, however temporary, resulting
from such invasion or attack... bombardment
by the armed forces of a state against the ter-
ritory of another state or the use of any weap-
ons by a state against the territory of another
state; the blockade of the ports or coasts of a
state by the armed forces of another state”.
The same resolution in article 5 indicates: “No
consideration of whatever nature, whether
political, economic, military or otherwise, may
serve as a justification for aggression; a war
of aggression is a crime against international
peace. Aggression gives rise to international
responsibility.”® The Russian invasion of
Georgia in August 2008 falls squarely within
this definition and therefore meets the require-
ments of the crime. Russia violated the sover-
eignty of Georgia, infringed on its territorial in-
tegrity, bombarded Georgian cities and turned
Georgia into a “target of occupation”. As in
article 5 of the General Assembly Resolution
on the Definition of Aggression, nothing may
serve as justification for aggression.

Irrefutably, the official declaration of
Russia, that military intervention into Georgia
and bombardment of Georgian cities was im-
minent and necessary to “rescue” Ossetians,
is deficient of any legal base. At same time,
Russian actions do not subscribe to the criteria
of proportionality and necessity. As it's consti-
tuted by the international community, Russia
never tried to use means other than military
force. In fact, Russia hampered all political
negotiations and the force it used was dispro-
portionate and inconsistent.®® Russia targeted
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all key military and civilian sites, artificially wid-
ened the military front and involved territories
that had nothing to do with the conflict zones.
Russian military actions that started as an op-
eration for protecting nationals abroad turned
into a punishment campaign aimed at occupy-
ing the entire territory of Georgia.

On June 1, 2010, the Seimas of the Re-
public of Lithuania passed a resolution on the
Situation in Georgia. According to this reso-
lution the Parliament of Lithuania assesses
the presence of Russian troops on Georgian
territory and the actions of the proxy regimes
of Abkhazia and South Ossetia as an ille-
gal occupation of parts of Georgian territory
and a gross violation of the norms of interna-
tional law. 8 The Seimas of the Republic of
Lithuania is the first national parliament which
legally used the term occupation in respect to
the conflict regions of Georgia. In addition, the
resolution calls on the Lithuanian President
and the Government to be guided by the reso-
lution principles in the process of carrying out
foreign policy.

5. CONCLUSION

Over the years, legal regulation of the use
of force has transformed dramatically, starting
from the doctrine of “Just War” continuing with
the full freedom of the use of force in the XVII-
XX centuries, and concluding with the general
prohibition of the use of force in the United
Nations Charter. However, the UN Charter
has accepted the use of force in individual or
collective self-defense and has authorized the
UN Security Council to make decisions on en-
forcement actions.

As far as, the definition of self-defense is
concerned a few points must be considered.
First — any state has the right of self-defense
in case of actual attack from another state.
Secondly, a state cannot use the right of pre-
ventive self-defense to deal with threat that is
still probable and likely to occur in the future.
The Security Council is to “determine the exis-
tence of any threat to the peace, breach of the
peace, or act of aggression” and states do not
have the right to do the same individually or in
parallel. Thirdly, article 51 of the UN Charter
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includes a general provision on armed at-
tack and ignores the subject of an attack, thus
prompting to question whether a state can
exercise the right of self-defense if threat de-
rives not from another state? The international
reaction to the events of September 11 2001,
confirms that the concept of armed attack is
not limited to state actions. The right of self-
defense can be exercised when threat derives
from a Non-State Actor too. But in order to be
clear on the definition of self-defense, perhaps
this provision should go as follows: “Nothing
in the present Charter shall impair the inher-
ent right of individual or collective self-defense
if an armed attack occurs by another state or
Non-State Actor from within a foreign state ...”
Despite the fact that the criteria of necessity
and proportionality is valid for any case of the
use of force, it is not indicated in article 51 of
the UN Charter and it is the part of the interna-
tional customary law. The third criteria for the
use of force in self-defense from Webster’s
formula connotes response to actions that
are instant, overwhelming, leave no choice of
means, and no moment for deliberation.

The inability of the UN Security Council
to insure effective protection of international
peace and security increases the importance
of the collective self-defense agreements.
Bilateral and multilateral treaties on collective
defense is an instrument where state parties
to the agreement declare that attack on one
of them is an attack against all of them, and
all members take the responsibility to support
each other. As in article 51 of the charter to
the right of collective self-defense, as in the
individual one, materializes in the case of ac-
tual armed attack, and lasts till the Security
Council takes appropriate measures.

In conclusion, in cases of gross violations
of international law, as in the case of Russian
aggression against Georgia in August 2008 up
until now, states are obliged to cooperate in
order to prevent violations in a lawful manner,
do not legitimize realities created due to those
violations and facilitate the creation of a com-
mon principal position on the unacceptability
of forceful actions against states, in particular
against small states, that are in breach of in-
ternational law and principals of justice.
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ZURAB SANIKIDZE

PROBLEMS WITH THE DEFINITION OF SELF-DEFENCE
AS A LAWFUL USE OF FORCE

“We hear so much these days of progress and civilization, but
unfortunately we still cannot avoid wars, should we urgently try, in
a genuine spirit of humanity and civilization, fo prevent, or at least
fo alleviate, the horrors of war?”

INTRODUCTION

The maintenance of international peace
and security is a genuinely problematic
and sensitive issue in the modern world
and greatly depends upon the endeavour,
common opinion and unified approach of the
international community to achieve this. The
use of force by states is one of the most critical
challenges to the modern international legal
order as state behaviour is usually evaluated
on the principles of use of force.

Two controversial aspects of state be-
haviour arise: legal and political motives
and interests of states on the one hand, and
the problem of protecting human lives and
fundamental principles of the United Nations
(UN) on the other; specifically: the sovereign
equality of states, territorial integrity and
prohibition of use of force or threat to use force,
and non-interference into internal affairs.

The latest developments in Georgia
rendered the actual definition and meaning
of conflict under international law, as well as
regulation of the use of force by the UN.

The purpose of this article is to find the
definition of self-defence and its legal status
under international law. The right to self-
defence in international law, as enshrined
in article 51 of the UN Charter, is generally
interpreted in two ways, known as broad and
restricted interpretations. The broad inter-
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pretation is usually employed by “strong”
states to justify their actions while pursuing
their interests. The restricted interpretation is
supported by the UN and is clearly manifested
by the history of the UN Charter and overall
objectives of this instrument. This article
shall discuss this problem and seek ways of
problem resolution, as it seems impossible
to preserve international peace and security
without identifying clear boundaries for the
use of force.

Some norms of international law regulate
the use of force and aggression (jus ad bellum)
and others such as the conduct of military
actions (international humanitarian law or jus
in bello). This article shall mainly deal with
jus ad bellum that covers all rules regulating
use of force by states in international law. This
article shall specifically deal with use of force
under article 51 of the UN Charter — individual
and collective self-defence.

The law on use force is discussed in the
first part of this article. The author deals with
the pre and post UN Charter periods.

The following chapter deals with the pro-
hibition of use of force and the “inherent” right to
self-defence of states and its definition, which
is the main subject matter of this article—.

The final chapter of the article discusses
the restriction criteria and opportunity to
exercise the “inherent” right of states and the
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relevance of article 51 for states and the UN
Security Council.

The rules of international law that regulate
use of force (jus ad bellum) are divided into
two groups': the first group consists of norms
regulating use of force by one or a group of
states acting with their own initiative, often
referred to as “unilateral” use of force. The
rules of the second group deal with the issue
when competent international organizations,
specifically the UN, are entitled to the use of
force, which is referred to as “collective” use
of force, since it derives from a collective
decision of such organizations. Usually, many
states are involved in such a use of force;
however the milestone idea is that the use of
force is implemented on behalf of all states for
the common purpose of society. Accordingly,
the main difference between “unilateral” and
“collective” use of force is not only the number
of states involved, but rather in competences
and purposes. Despite the number of states
participating in the use of force, “unilateral”
action is the result of a one-sided decision
and is aimed at the satisfaction of one state’s
purpose, while “collective” use of force is based
on the decisions of competent international
organizations adopted for the sake of the
interests of society in general.?

THE HISTORY OF PROHIBITION
OF USE OF FORCE

a) Before the UN Charter

The rules of international law on the right to
use force (jus ad bellum) are not exclusively the
outcome of the UN Charter. Before 1945, the
system of customary international law existed
dealingwiththe unilateral use of force by states.?
Before the creation of the UN Charter the use
of force by states was regulated by a set of
conventional and customary norms. The 1899
and 1907 Hague Peace Conferences were the
first attempts to restrict warfare. World War |
triggered imposition of even more restrictions
on warfare within the League of Nations. In
1924, at the fifth session of the League of
Nations Assembly, an attempt to establish a
collective security system was initiated; the
member states adopted the Protocol for the

Pacific Settlement of International Disputes
(“GenevaProtocol”), in which war of aggression
constitutes a violation of the solidarity among
members of the international community and is
an international crime. However, this Protocol
has never been put into effect*.

There was no rule of customary inter-
national law prohibiting use of force until the
1920s. It was in 1928 when the Kellogg—
Briand Pact (1928 Pact), also referred to as
the Paris Covenant, introduced a prohibition
on the declaration of war®. Furthermore, since
1945, self-defence has been regarded as the
exception from any prohibition of use of force,
and customary international law developed
preconditions for its fair implementation. At
the same time, reprisals and operations to
save nationals and humanitarian interventions
are considered as legitimate exceptions from
general prohibition. Nevertheless, the Lea-
gue of Nations and the 1928 Pact, which
prohibited war and aggression in international
relations, could not prevent world war. Despite
the urges and attempts to not threaten inter-
national peace and security, it was obvious
that states would have resorted to the use
of force if their interests necessitated such
an action. Consequently, the UN Charter
that was developed after World War Il has
stricter language and establishes much more
uncompromising restrictions. The UN Charter
entitles the use of force only for the purposes
of self-defence and with the authorisation of
the UN Security Council (further referred to as
the SC).

b) In accordance with the UN Charter

The period after the UN Charter has
been greatly influenced by article 2(4) which
states: “All Members shall refrain in their
international relations from the threat or use of
force against the territorial integrity or political
independence of any state, or in any other
manner inconsistent with the Purposes of the
United Nations”.®

Those wishing to interpret this article
unanimously consider that prohibition is not
only a conventional or customary rule, but
represents a jus cogens (peremptory norm of
international law) norm.”
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There are two different interpretations of
this article: broad and restricted.?

According to the broad interpretation, if
the use of force does not result in permanent
occupation of a territory, does not menace the
attacked state’s authority to make independent
decisions and is not against the objectives and
goals of the UN, then such a use of force is
lawful. Accordingly, rapid attacks aimed at
saving nationals, such as the Entebbe Rescue
Operation in1976, should not be considered
unlawful. According to this interpretation,
the US intervention in Panama in 1989 and
kidnapping of the “undemocratic’ and “cri-
minal” General Noriega was not restricted,
as this action did not threaten the “territorial
integrity” and “political independence” of the
attacked state.®

The restricted interpretation of article 2(4)
suggests that it completely prohibits use of
force by states with some exceptions provided
by the UN Charter itself. According to this
interpretation, the right to self-defence under
article 51 of the UN Charter is an exception
to the general prohibition enshrined in article
2(4). Concerning controversial wordings of
article 2(4) (specifically, territorial integrity,
etc), it has been established that authors of
this paragraph did not intend to introduce
obligation of the prohibition of use of force,
but their goal was to describe the territorial
existence of a state under international law.°

The international community came to a
consensus, which is also manifested in sta-
tes’ practice, that article 2(4) should not be
interpreted in a way suggested by those sup-
porting broad interpretation. This approach is
also supported by the travaux preparatoires
of the UN Charter, its overall objectives and
analysis of states’ arguments resorting to the
use of force.

We completely agree with the restricted
interpretation, as it seems unreasonable to
read article 2(4) of the UN Charter in a way to
repeat the “mistakes” of the League of Nations’
agreements and the Brian-Kellogg Pact. We
view that the possibilities and legal basis that
entitle states to the use of force should be
minimal and strongly believe that the overall
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goal of the UN Charter is to preserve peace
and security and avoid new wars."

SELF-DEFENCE

A state may use force provided it is orde-
red or authorized by the UNSC. However
individual and collective self-defence enjoyed
by states is an exception from this general
rule. Both conventional and customary laws
recognize the right of states to implement
relevant measures, including use of force,
to pre-empt any threat that endangers the
existence of the state itself or the security of
its nationals.?

The right to self-defence is a right and not
an obligation to a state. If a state is subjected
to aggression by another state, it is entitled
to self-defence. The core of the right to self-
defence is self-assistance in response to
military attack of another state.®

This right is enshrined in article 51 of
the UN Charter that specifies: “Nothing in
the present Charter shall impair the inherent
right of individual or collective self-defence if
an armed attack occurs against a Member of
the United Nations, until the Security Council
has taken measures necessary to maintain
international peace and security. Measures
taken by Members in the exercise of this right
of self-defence shall be immediately reported
to the Security Council and shall not in any
way affect the authority and responsibility of
the Security Council under the present Charter
to take at any time such action as it deems
necessary in order to maintain or restore
international peace and security”."

To create preconditions for the application
of the right to self-defence, it is necessary to
manifest that threat is real, active and cause
the need to self-defence. Individual self-de-
fence is usually interpreted in two ways: one
is the broad approach,’ which stipulates that
preventive self-defence and protection of own
nationals are lawful; the other is the restricted
interpretation.’®

The Carolina case is the best example
of the broad approach. The Carolina doctrine
defines the right to self defence-of states as
lawful if it is used against a real and immediate
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threat that could not have been avoided via
alternative measures, provided the used force
was proportional to the existing threat.'” The
Carolina doctrine provides that the right to
self-defence should emanate from necessity
and the burden of proof is on the state claiming
the right to self-defence. US Secretary of
State, Daniel Webster, introduced a standard,
which has lately appeared to be universally
recognized. According to Webster, “there
must be a necessity of self-defense, instant,
overwhelming, leaving no choice of means,
and no moment for deliberation and the
defensive acts must not be unreasonable or
excessive”.'®

As for the protection of nationals, earlier
customary law required four preconditions:
(i) failure or inability on the part of a territorial
sovereign to protect them; (ii) eminent threat of
injury to nationals; (iii) use of force should be
the last resort; (iv) a state shall use force that
is reasonably necessary to protect its citizens
and shall leave the territory of another state as
soon as possible.™

The restricted interpretation of self-de-
fence affirms that the broad approach is no
longer applicable.?® Under article 51 of the UN
Charter, a state may only resort to self-defence
“if armed attack occurs”. The best example of
such an approach is the case of Nicaragua
vs. the USA.2' Specifically, the right to use of
force is not applicable in the anticipation of
an attack, or when the threat is non-violent or
to protect anything other than state territory.
Concerning the protection of nationals abroad,
the restrictive approach states thatintervention
to protect nationals can be of equivocal value
in furthering the purposes of the United Na-
tions as it may be a pretext for intervention
and cause more harm than it prevents.?

There is a consensus of the international
community that restricted interpretation should
be supported. Therefore, in accordance with
the Charter, this approach is valid.?

Based on the aforementioned (1) the
state subjected to aggression shall use force
necessary to prevent attack and proportional
to the force used by the aggressor; (2) she
[state] may attack only “lawful military targets”
and in accordance with principles and rules

of international humanitarian law; preventive
measures have to be adopted to minimize
casualties among and injures of civilians; (3)
state that was a victim of “armed attack” shall
not occupy the territory of the attacking states
unless it is necessary to eliminate aggression;
(4) self-defence has to be terminated as soon
as the UNSC interfere and adopts relevant
measures to preserve international peace
and security; (5) If the UNSC cannot inter-
fere, self-defence has to be terminated as
soon as its purpose is achieved — that is, the
attack is prevented. In other words, article
51 and general international law do not
allow any military actions to pre-empt attack
and go beyond the necessarily pre-emptive
measures against aggression. They do prohibit
occupation and annexation of the territory of
the aggressor state.*

Obviously the UN Charter recognises
that self-defence is an inherent right of states
and it may be applied both individually and
collectively.?®

We support the restricted (narrow) in-
terpretation as we deem the political argu-
ment, upheld by those supporting broad
interpretation, to be the will of “strong states”
to preserve freedom in their actions. We
consider that self-defence is allowed only in
cases when there is a military attack against a
state. As for the operations to save nationals
abroad, we think that such operations can
cover the intentions to occupy the territory of
other state.

a) Armed Attack

In order for a state to resort to self-defence
lawfully, there must be a real armed attack.
Therefore, the definition of “armed attack” is
vital for the application of self-defence under
international law. The question must be asked:
what are the criteria for state action to qualify
as armed attack?

Article 51 stipulates that self-defence is
allowed only against armed attack. The most
widespread form of armed attack is the attack
of aregular army of one state against another’s
land, maritime and aerial territory. However,
the definition of armed attack goes beyond
attacks by regular armies and also comprises
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of attacks carried out by bands, irregulars
and mercenaries. Collective self-defence
was the milestone for the International Court
of Justice (the ICJ) Judgement on Military
and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of
America.?® The ICJ defined armed attack
under international law via determining the
essence of aggression. In this case, the ICJ
defined that armed attack is the “sending by a
state of armed bands, mercenaries or irregular
forces, to the territory of another state, if
such an operation, because of its scale and
effects, inter alia will have been classified as
an armed attack carried out by regular armed
forces”.?” The ICJ also stated that support of
rebels, including supply of weapons or any
other aid, shall not constitute armed attack.?®
Controversies arise on the level of states’
involvementnecessarytolink action with a state
in the given situation and justify self-defence.
The concept of armed attack covering attacks
by armed groups requires a high level of state
involvement; however, the attack on the World
Trade Centre and Pentagon on September 11,
2001, controversially broadened the notion of
armed attack by inclusion therein of attacks by
terrorist groups. While referring to arracks by
terrorist organizations The UNSC employed
“‘dangerous to peace” rather than “armed
attack”. Meanwhile, the preambles of UN
SC 1358 and 1373 Resolutions affirmed the
right to self-defence.?® So, it was implied that
terrorist attacks against the USA constituted
armed attacks, however, the precise role and
character of the Afghanistan Government’s
participation in the Al-Qaeda activities is still
vaguely incomprehensible.®

b) Necessity and Proportionality

A state may enjoy the right to self-de-
fence using force in cases when armed
attack occurs against it. However, this right
— whether individual or collective self-de-
fence — is limited under international law by
certain requirements. The Carolina Doctrine
established the groundwork for developing
the requirement that self-defence should
be necessary and proportional. Necessity
and proportionality is core for the right to
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self-defence. Attention should be paid to
the proportionality and necessity of counter
measures, therights of civilians are jeopardised
on behalf the right to self-defence. The ICJ
confirmed their existence in the Nicaragua
case,* Qil Platforms case® and in an advisory
opinion on the Legality of the Threat or Use
of Nuclear Weapons.** Necessity means that
alternative measures cannot be implemented,
for example, diplomatic means have already
been exhausted or economic sanctions are no
longer effective.

Proportionality would mean not only in-
terlinks between armed attack and use of force
for the purposes of self-defence, but between
the latter and the goal of self-defence.®

Notwithstanding, these requirements are
not enshrined in the UN Charter; they are part
of customary international law. Necessity and
proportionality imply that self-defence should
be retaliatory and punitive; its objective should
be to prevent attacks of an enemy. Use of force
should result in improvement of the tensions
rather than aggravation. It is not contested that
use of force should not cause outcomes worse
than the results would have been without use
of force. Necessity and proportionality are the
tests for states to draw a clear line between
unlawful reprisals and lawful self-defence.
Necessity and proportionality are also core
factors for denial of territorial occupation
by states acting under the right to self-
defence. Use of force should not go beyond
the necessary and proportional boundaries
for achieving well-established goals. These
requirements of customary international law
were reaffirmed in the Nicaragua Case by the
ICJ,% the Oil Platform case®”and in an advisory
opinion on the Legality of the Threat or Use of
Nuclear Weapons.3®

Bearing in mind the foregoing conclusions
and suggestions now we shall try to make a
legal analysis of the aggression of the Russian
Federation against Georgia in August 2008.
On August 8, 2008 the Russian Federation
carried out an armed attack against the
territory of Georgia. They shelled the area of
so-called South Ossetia; specifically: Gori,
Kareli and the nearby countryside. Based on
the following arguments, we consider these
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actions by the Russian Federation violated
article 2(4) of the UN Charter prohibiting use of
force. Furthermore, the rights to self-defence
cannot justify these actions, either under
conventional or customary international law.
As already previously mentioned, article 51
of the UN Charter is applicable only in cases
when one state carries out an armed attack
against another; while the incidents in so-
called South Ossetia, constituting an integral
part of the state of Georgia and recognized by
the international community as such, cannot
be considered to be an “armed attack” under
the meaning of article 51. At the same time,
the actions by the Russian Federation are not
in line with the requirements of proportionality
and necessity — the problem could have been
resolved by alternative diplomatic means.
The military actions caused damages on
the entire territory of Georgia, including civil
objects. It goes without saying that the attack
on civilians is a violation of humanitarian law,
more specifically, a fundamental principle of
humanitarian law — the principle of distinction.*®
On the other hand, the use force by Georgia
was completely in line with the requirements
of proportionality and necessity. The Russian
Federation argued that the Georgian troops
attacked Russian peacekeepers and forced
them to resort to self-defence. However, this
argument is groundless due to the following
factors: 1) there was no real and direct
attack on peacekeepers; and 2) even if the
Russian peacekeepers had been subjected
to damage accompanying the armed attack of
Georgian troops against Ossetian separatists’
armed groups, then only the peacekeepers
themselves would have been entitled to the
right of individual self-defence.

International fact-finding commission (the
Conclusion of Tagliavini Commission) also
shares the opinion that attacks by the Russian
Federation go beyond the boundaries of and
violates requirements of proportionality and
necessity.*°

If we go further than the right to self-
defence in regards to the actions carried out
by Russian Federation, we should mentioned
that we cannot agree with the Russian Fede-
ration argument that Russia had the right to

humanitarian intervention as contemporary
international law does not recognise huma-
nitarian intervention as a lawful basis for the
use of force. However, theory and practice
has elaborated a set of requirements and
preconditions for the act of intervention to be
classified as humanitarian intervention. The
most common preconditions for humanitarian
intervention are the following: a) mass and
grave violations of human rights; b) all forms
of dispute settlement under international law
are exhausted; c) intervention is proportional.*'
Obviously, the foregoing preconditions did
not exist during the military operation of the
Russian Federation in August 2008.

Accordingly, we consider actions of the
Russian Federation against Georgia to be
the acts of aggression as defined in the UN
General Assembly Resolution 3314 (XXIX)
on Definition of Aggression. The Resolution
defines that an act of aggression, inter alia,
shall constitute the following: “The invasion
or attack by the armed forces of a State of
the territory of another State, or any military
occupation, however temporary, resulting from
such invasion or attack, or any annexation by
the use of force of the territory of another State
or part thereof”.4?

Base on the aforementioned, we may
conclude that the Russian Federation violated
fundamental principles of international law,
specifically: sovereign equality of states,
territorial integrity of states, prohibition of use
of force or threat to use force, the duty not
to intervene in matters within the domestic
jurisdiction of any state.

PREVENTIVE SELF-DEFENCE

The most controversial issue concerning
the definition of self-defence would be
“preventive” self-defence.*® The question here
is whether states are entitled to the right of
self-defence only after armed attack “occurs,”
under article 51 of the UN Charter, or this right
is broader and may be exercised for preventive
purposes when a state envisages possible
armed attack. The answer to this question
is controversial and has caused problems in
defining article 51 of the UN Charter — whether
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this article provides for the right of pre-emptive
self-defence or preventive arrack if a state is
convinced or believes (before attacked by
military forces of other state) that another state
is prepared to carry out armed attack against
it.44

First of all we should seek the “good faith”
interpretation of article 51 in accordance with
1969 Vienna Convention on the Law of Treaties
(article 31). There is no evidence that states
intended to include preventive self-defence in
the meaning of article 51.

Those supporting the right to pre-emptive
self-defence argue it is unrealistic that states
are obliged to wait until armed attack occurs
against it;* the counterargument would be
that a state may be mistaken in its judgments
on the intentions of another state or adopt
non-proportional measures.*® As the definition
of armed attack develops on the immense
potential of modern arms, the vacuum between
these two positions should be brought to a
minimum.

The author of this article considers it
inadmissible to recognise and allow the right
to preventive self-defence, as it can apply to
many states and has great potential of abuse.
In addition, there is always a great risk that
the intention of other states is not understood
properly and existence to such a right may
lead us to the waging of new wars.

PROTECTION OF NATIONALS ABROAD

The State duty — to protect its nationals,
notwithstanding the interest of other states —
is a primary obligation;*” however such an act
shall not be considered as self-defence under
customary law.*8

Some argue that international law does
not recognise the right of states to protect its
nationals abroad, while the practice shows
that some states evaluate the protection
of nationals abroad in the context of self-
defence.*

The protection of nationals without the
consent of the state sovereign is very rare after
World War Il and only few states adopted such
practice.’® Modern customary international
law established a set of criteria for the lawful
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protection of nationals abroad: (1) failure or
inability on the part of the territorial sovereign
to protect them; (2) eminent threat of injury
to nationals; (3) no other peaceful means for
their rescue exists, all of them are exhausted
or they cannot be employed - use of force
should be the last resort; (4) use of force
has only one goal — protection of nationals;
(5) use of force is proportional to the threat
and danger; 6) a state shall use force that is
reasonably necessary to protect its citizens
and shall leave the territory of another state as
soon as possible; (7) a state that used force
abroad shall immediately notify the UNSC and
explain in detail the reasons and arguments
for the use of force.*

The protection of nationals abroad seems
to be an outdated concept as no cases can be
traced back for 10 years. Yet, article 61 of the
Constitution of the Russian Federation states:
“The Russian Federation shall guarantee
protection of its nationals abroad”;>?> however,
the Russian Federation cannot justify its
attacks against Georgia by this statement
(bearing in mind the previous considerations).
We consider that protection of nationals
abroad or intervention is likely to be abused by
states and be employed to justify other goals
of big powers.

Despite the importance and significance
of the protection of nationals abroad, the
states have to be cautious and scrutinize and
evaluate threats emanating from their actions
and strictly observe the criteria established by
the customary and conventional international
law.

SELF-DEFENCE AGAINST TERRORISM

In response to the terrorist attacks of
September 11, 2001 on the World Trade
Centre and Pentagon, on October 7, 2001,
the USA launched the military operation,
“Operation Enduring Freedom” in Afghanistan.
The US officials claimed the legal basis for
this operation was the right to self-defence
and notified the UNSC that its actions were
within article 51 of the UN Charter. Involved in
this military operation from its early stage, the
United Kingdom also argued that they acted in
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line with individual and collective self-defence.
The arguments of the USA and the UK
seemed controversial as there was no answer
to the question whether states were entitled to
exercise the right to self-defence in response
to terrorist acts previously ensued; yet this
military operation gained huge support and
was considered almost universally to be self-
defence. In response of the attacks carried out
against the United States, The North Atlantic
Treaty Organization (NATO), a member of
which is the United States, referred to article 5
of the NATO Charter: “...that an armed attack
against one or more of them in Europe or
North America shall be considered an attack
against them all...”®, Other international
organizations also agreed that the attack was
launched as a collective self-defence. The
EU, China, Russia, Japan and Pakistan also
maintained such an approach,® as even more
states actively supported the operation. Only
Irag and Iran challenged the lawfulness of
this military operation. The UNSC Resolution
1368 dated September 12, 2001 recognized
“the inherent right of individual or collective
self-defence in accordance with the Charter”.
Two months later the UNSC adopted another
resolution concerning terrorist acts (Resolution
1373 on Threats to international peace and
security caused by terrorist acts) — that also
reaffirmed an inherent right to collective and
individual self-defence. It was the first instance
when the UNSC recognized that use of force
against terrorist acts was an exercise of self-
defence.%

Use of force in response of terrorist acts
usually differs from the classic use of force. It
seems that the huge support of states to the
US claims concerning self-defence created a
new rule of customary international law and
established a new interpretation of the UN
Charter. If this were true, it would significantly
broaden the justifications for use of force.
Initially, article 51 was drafted to allow use
of force in response to armed attack by one
state against another and resulted in state
responsibility. Now it seems controversial
whether terrorist acts committed by individuals,
acting in their own capacity, could be con-

sidered as an “armed attack” under article
51 that would justify military actions against
a state supporting the terrorists; however,
it is still unclear what is the extent of state
involvement justifying military action.%®

Obviously, necessity and need are still
important in this context. The bombing of Al
Qaeda and the Taliban regime continued for
several months. At the very initial stage of
Operation Enduring Freedom, the US issued
a statement in which the war against terrorism
could last for several years. Again the question
arises: where is the line between necessity
and proportionality of self-defence and abuse
of this right? Unfortunately, such a margin is
not clearly identified. If the campaign aimed at
preventing future terrorist acts is launched, it is
difficult to predict when it will come to an end;
however the longer such a campaign lasts
and the more destruction is brought about, the
more difficult it is to argue that the campaign
is proportional. If use of force appears to be
ineffective in preventing terrorist attacks, it is
also hard to claim its necessity.%’

COLLECTIVE SELF-DEFENCE

Collective self-defence, together with indi-
vidual self-defence, is enshrined in the UN
Charter that provides the same legal basis for
them both; that collective, as well as individual
self-defence may be exercised when armed
attack occurs against a state. The right of
collective self-defence is a milestone definition
for military alliances such as NATO and its
Charter which states “that an armed attack
against one or more of ...[member state] ...
shall be considered an attack against them
all and consequently they agree that, if such
an armed attack occurs, each of them, in
exercise of the right of individual or collective
self-defence recognised by Article 51 of the
Charter of the United Nations, will assist the
Party or Parties so attacked by taking forthwith,
individually and in concert with the other
Parties, such action as it deems necessary,
including the use of armed force, to restore
and maintain the security of the North Atlantic
area”.%® The same approach was reaffirmed in
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the Nicaragua case by the majority of judges
who stated that a state shall declare itself “as a
victim of armed attack” and request help from
other state.*® There is no rule of international
law entitling a state to resort to collective self-
defence based on its own evaluation of facts.®°
Accordingly, collective self-defence is not a
joint use of individual rights, but it is a collective
action in response to armed attack by one
state, provided the “victim state” requested for
assistance via an authorised representative.

THE UN SC ROLE

The UNSC holds acentralroleinexercising
collective and individual self-defence. The
UNSC should be immediately informed on the
measures under collective or individual self-
defence as states may exercise the right to
self-defence temporarily or up to the moment
when the UNSC adopts measures necessary
to maintain international peace and security.

The goal of the UN Charter was to limit the
use of force by states as well as to centralise
the use of force under the UN. It is clear the
UNSC has the power to adopt measures
necessary to suspend the exercise of self-
defence. However, many disputes have arisen
due to an absence of an explicit definition of
self-defence by the UN SC.%' In practice, the
UN SC does not make statements on the
legality of claims on self-defence. During the
Iran-lraq (1980-1988) and Ethiopia-Eritrea
(1998-2000) conflicts, the UN SC did not
discuss state responsibility for starting the
conflict and accordingly did not decide on who
had the right to self-defence. Yet, in 1990, when
Irag invaded in Kuwait, the UN SC confirmed
Kuwait’s right to self-defence.5?

The UNSC may choose one of the following
actions: 1) confirm the right to self-defence;
2) demand a state to cease-fire; 3) demand a
state to withdraw its forces from the territory of
another state; 4) demand a state to terminate
self-defence actions and their replacement by
the measures of collective security; 5) make a
decision that the state acting under the right to
self-defence is an aggressor. Whatever action
is chosen by the UN SC, the decision thereon
shall be binding for UN Member States.®
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CONCLUSION

The article briefly reviewed the creation
of international legal regulations for the use
of force before and after the adoption of the
UN Charter. The main issue of the article was
a discussion of article 51 of the UN Charter.
We also discussed the definitions of individual
and collective self-defence together with
examples and prerequisites for the exercise of
the mentioned rights and the core role of the
UN SC.

The author attempted to clarify the que-
stions concerning the definition of the right
to self-defence. It is obvious there are many
uncertainties related to interpretations of the
use of force and self-defence. States do not
have a unified approach, which results in
problems in practice. The existing uncertainties
should be regulated to avoid international
crises; the author considers that the best
solution is UN effective action, which is vital
in avoiding abuse and unilateral broadening of
rights enshrined in the Charter by the states
affecting others. If cases of abuse arise, the
response of the international community
should be correspondingly strict; the main
issue in such cases is to prevent other states
from repeating the same abusive actions. To
this end the UN should impose strict sanctions
under article 41 of the UN Charter upon the
state(s) violating the Charter.

Political and legal goals of states and
corresponding actions should not prevail
over principles and rules of international law.
That shall be a milestone for enacting and
establishing justice.

There exists an explicit issue for contem-
plation: What actions are to prevent abuse of
the use of force? And again the goal shall be
the same — the protection of the community
and the earth in general from wars or any
conflicts, which is one of the main goals of the
United Nations - the protection of international
peace and security.

As a conclusion we state that states shall
always act in line with UN charter principles
and goals and abstain from any action
endangering international peace and security.
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IVANE ABASHIDZE

PROTECTION OF REFUGEES IN TERMS OF A COMMON
EUROPEAN ASYLUM SYSTEM. COMPLIANCE WITH
INTERNATIONAL HUMAN RIGHTS AND REFUGEE LAW

1. INTRODUCTION

On May 1 1999, after the Treaty of
Amsterdam was sanctioned, European immi-
gration law faced completely new challenges.
The issue of asylum was one of the most hotly
debated topics. Member states cooperated
on an intergovernmental level and in sev-
eral years, established Title IV of the Treaty
Establishing the European Community': “Vi-
sas, asylum, immigration and other policies
related to free movement of persons” which
has formulated the main bases which legally
limit and establish the minimum standards on
certain matters concerning asylum.

Transfer of EU approaches concerning
the asylum to the national law is not just a kind
gesture from the member states. They formu-
late the legal nature on a number of issues,
including a joint system of their interpretation
within those unique legal frames known as
EU law. It has special significance to individu-
als because such an approach represents an
important guarantee for the protection of their
rights, including their enforcement.?

After the entry into force of the Treaty of
Amsterdam, the issue of Asylum was reviewed
at an EC meeting in Tampere on October
15-16. Heads of the states agreed on the
adoption of political management principles
in order to ensure the direction of works for
processing a legal agenda on Title IV of the
Treaty Establishing the European Community
(TEEC). The EU formed the Common
European Asylum System (CEAS), which was
based on a complete and comprehensive in-
terpretation of the UN Geneva Convention of

76

1949, relating to refugees, in that “nobody is
sent back to persecution”.® It should be noted
that this strategy applies to third states as well,
should they wish to take such measures.*

Several months later, in June 2000, dur-
ing the presidency of Portugal, the EU and
EC jointly organized the Lisbon conference
on asylum issues: — “Prospects of Common
European Asylum System”. The commis-
sion, member states, United Nations High
Commissioner for Refugees (UNHCR) and
various NGOs discussed significant issues
related to the Common European Asylum
System, namely, a common procedural sys-
tem for asylum seekers and the legal status
of the persons in need of international protec-
tion. A decision to start the implementation
of legislative authorities specified under Title
IV of TEC for the devealopment of the legal
structure of the system in accordance with the
“Tampere Conclusions” was also addressed
at the meeting (expressed in the EC com-
muniqué “Main Issues on Procedural and
Legal Status of Common European Asylum
System Applicable in the EU in Relation of
Asylum Seekers’®), Although this problem
is not quite frequently discussed, it contains
some contradictory issues that arose several
years later (e.g. the issue of extraterritorial ac-
tion of asylum request beyond the EUS).

Based on the founding document, the
Tampere Conclusions and results of the
Lisbon Conference were released in the EC
Communiqué of November 2000 while the EU
was beginning to develop the CEAS System in
frames of EC legal activities.
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It is important to analyze how rational the
development of CEAS has been. The process
of European integration on asylum issues is
unilaterally related to the establishment of a
unified market without borders. An integrated
economic area requires deleting internal bor-
ders among member states in order to make
the movement of persons, capital and goods
possible. As this reality becomes more estab-
lished, the external borders of the EU become
more important to control to stop the move-
ment of certain people (including those who
violate the border regime), as well as capital
(including the profit yielded from criminal ac-
tivity) and goods. The formation of a common
market without boundaries increases prob-
lems at border crossings. Citizens of other
countries should be able to move beyond bor-
ders for with a guarantee of protection regard-
less of whether they are Specially Designated
Nationals or not.”

The EU approach to asylum issues is ex-
pressed in the creation of a joint mechanism.
This approach is not dictated by the motivation
of an international protection of persons, but
forms a joint system towards those persons
(whether he/she is a refugee or not) who are
admitted into the integrated economic euro-
zone. This rationalism was criticized not only
by UNHCR and NGOs, but by European leg-
islators as well. The European Parliamentary
Assembly expressed a highly negative at-
titude towards the EU vision on how its bor-
ders should be checked and how its economic
interests should be protected: “border checks
and action to combat illegal immigration can
be only one aspect of the EU’s policy towards
non-EU Citizens, and not a main strategy...
[and]... the EU cannot analyze its immigra-
tion policy solely from the point of view of
its economic interest but must also take into
account the reasons which force migrants to
emigrate”.®

As a “process”, due to its highly natural-
ness, the policy of border checks and their
“translation” into a legislative language, or re-
flection in the legislation, violates those coun-
tries by putting them in an unequal position
with bilateral or multilateral relations, which
have been formulated over many years. Such

a change in the general condition achieves
only one result — the abolishment of borders
and their checking. Border “Closing” is unreal
only for the benefit of European countries as
the persons who leave their home countries of
their origin (with which a visa regime or sanc-
tions from EU is applicable) move to the EU
and a secure third country respectively, and if
it is not possible, only that member state of the
EU will be responsible for granting an asylum
which failed to ensure the EU external border
regime.®

This research focuses on legal issues
that refer to the establishment of an internal
European Asylum System. The first stage of
CEAS development has revealed that under
international law, the responsibility of granting
asylum lies not with the EU, but with a mem-
ber state. Acting beyond the competences
(including the sovereignty) on the side of a
member state (which is a subject of interna-
tional law and under the international law only
its activities are appraised in the sphere of hu-
man rights protection) on the international or-
ganization (EU) which is not a member of any
international legal institution for human rights
protection, has caused a problem — member
state is limited by the implementation of EU
laws and is at the same time responsible for
obligations undertaken at the international
level.

The purpose of this research is to analyze
the internal European area where internal bor-
ders are transformed into a quasi-individual
jurisdiction in cases where certain conditions
exist for the categories of refuges provided for
by the treaties. At the same time, the member
state implements individual jurisdiction under
international legislation, providing it carries in-
dividual responsibility under the international
human rights and refugee law. Problems may
arise from these points. First, if a member state
implements legislation on EC asylum, the ob-
ligation and responsibility it holds under the
international refugee law might be disputable.
Second, transfer of jurisdiction from member
states to the EU represents a violation of their
obligations in view of its national refugee law,
the international refugee law, and in certain
cases the international human rights law.
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A compromise between implementation of
CEAS and member states to not violate the
international legal obligations will be reviewed
below. We will also consider the limitation of
obligations of member states in relation to the
EU law, to ensure the conformity to the CEAS
implementation and the obligations undertak-
en according to the international law. From a
legal point of view, we’ll review securing the
“minimum standards” in relation to asylum,
based on the analyses. Furthermore, we'll re-
view the transfer of member states jurisdiction
on the issues of refugees to the EU. As for the
conclusion, we will summarize the reviewed
problems.

2. COMMON EUROPEAN ASYLUM SYSTEM
CEAS

CEAS warrants the free movement of peo-
ple within the EU. In this context, implementa-
tion of the objectives under Title IV, TEC is the
most important purpose, namely: “to establish
progressively an area of freedom, security and
justice” (Article 61).

Issues related to asylum are specified un-
der Article 63:

“The Council, acting in accordance with
the procedure referred to in Article 67, shall,
within a period of five years after the entry into
force of the Treaty of Amsterdam, adopt:

1. measures on asylum, in accordance with
the Geneva Convention of 28 July 1951
and the Protocol of 31 January 1967 relat-
ing to the status of refugees and other rel-
evant treaties, within the following areas:

(a) criteria and mechanisms for determining
which Member State is responsible for
considering an application for asylum sub-
mitted by a national of a third country in
one of the Member States,

(b) minimum standards on the reception of
asylum seekers in Member States,

(c) minimum standards with respect to the
qualification of nationals of third countries
as refugees,

(d) minimum standards on procedures in
Member States for granting or withdraw-
ing refugee status”.
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Therefore, the Treaty of Amsterdam certi-
fies the purposes that have already been de-
veloped by the practice of countries to deter-
mine the status and asylum of a refugee. This
institution was originally oriented to protect
those people who are listed in Article 1A, “the
Geneva Convention of 1951 relating to the sta-
tus of refugees™ (“The Geneva Convention”)
and not for the protection of the people who
are not included in the category protected by
this convention, although they are included in
other international treaties protecting human
rights. Article 63, Il specified the categories
more exactly:

‘measures on refugees and displaced
persons within the following areas:

(a) minimum standards for giving temporary
protection to displaced persons from third
countries who cannot return to their coun-
try of origin and for persons who otherwise
need international protection.

The purpose of double protection specified
under the article is reflected in the directive:
“persons, who need international protection”.”
This specifies two categories of persons who
need international protection: Those people
provided for by Geneva Convention and those
people, that are not refugees according to the
Geneva Convention, but who may request in-
ternational protection based on other grounds
pursuant to the International Law of Human
Rights.

The directive is a counter-possibility to
consolidate the people protected by the Gene-
va Convention and the people who under this
same convention are not subject to refugee
status under one auspice. This directive repre-
sents one of the most significant achievements
of international law, as the circle of protected
persons has expanded by creating a united
status in international law. This approach is
not strange for developed countries. The USA,
Canada and several European countries, in-
cluding Spain (since reforms of 1994)'2 follow
this practice.

In relation to this directive, we can also
state that the first legally binding instrument on
the right of asylum and issues of migration is
a logical beginning of the following directives
issued in 1999-2004 on the implementation of
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the CEAS treaty: “on temporary protection in
the event of a mass influx”;"® “reception criteria
for asylum seekers”;'* “procedure for granting
and withdrawing refugee status™® as well as
the “Dublin Regulation”, which contains the
liability of member states in relation to asylum
seekers.®

By the end of the first phase of the CEAS,
at a November, 2004 EC meeting the “Hague
Program” formulated management principles
for the development of phase Il of CEAS:

“The aims of the Common European
Asylum System in its second phase will be
the establishment of a common asylum pro-
cedure and a uniform status for those who are
granted asylum or subsidiary protection. It will
be based on the full and inclusive application
of the Geneva Convention on Refugees and
other relevant Treaties, and be built on a thor-
ough and complete evaluation of the legal in-
struments that have been adopted in the first
phase”."”

The mandate is based entirely on the Tam-
pere Conclusions, Lisbon Conference, and the
Communiqué of 2000. Accordingly, the Euro-
pean Commission is authorized to start the
second phase: “to conclude the instruments
and to submit measures to the European Par-
liament with a view to their adoption before the
end of 2010”78

For the attainment of purposes under Ti-
tle IV, TEC it is necessary to base the CEAS
on the system of the Treaty of Amsterdam as
well. Although the legal nature of the instru-
ments that were adopted as a secondary EC
legislation have not been discussed yet. For
interaction an ad hoc system has been es-
tablished, which is the result of work on the
intergovernmental level and guarantees high
control mechanisms that member states have
in the legislative process. The second phase
of CEAS is already considered as an ordinary
law making.'’® The decision making process
used in the first phase is an important result of
the treaties concluded between the countries
and specified earlier.

Article 67(1) of TEC states that the com-
mission does not have the exclusive right to
take initiative, as this is conducted by mem-
ber states. To accept an initiative, unanimous

support from Member States is required. This
grants a member state the direct right to veto.
The role of European parliament is limited to
consulting, although in practice this is rarely
used. The jurisdiction of the European Court
of the EU is limited as well.

The Council ensured the receipt of all
those instruments determined within a term of
5 (five) years of the founding treaty.

Tension between EU institutions became
clear in the resolution of Parliament against
the Council and Commission?, in the Fam-
ily Reunification Directive,?' which was based
on human rights, and in the directive “Asylum
Procedures, ?? where the Parliament indicated
an inter alia violation on conscientious coop-
eration.?

Thus, a dispute on the division of com-
petences resulted from a procedural point of
view, not from content issues. It is important,
however, that removing the European Parlia-
ment from effective institutions in the process
of law making and keeping it only in a consul-
tation role generally casts doubt on its exis-
tence.

A. External Action of the EU Policy:
Protection Export

As previously mentioned, the Tampere
council decided to develop an internal Euro-
pean asylum system that would protect third
country interests as well.

The idea was not new, previous EU state-
ments on migration reasons contained keep-
ing peace and completion of military conflicts,
respecting human rights, development of a
democratic society and conducting a liberal
trade policy.*

External promulgation of justice and inter-
nal affairs was supported by the 1999 Tampere
Conclusions. An asylum and migration com-
ponent in the JHA External Dimension aims
at projecting the EU asylum policy and imple-
mentation of a migration approach in relation
to other countries.?® This approach was recog-
nized at the meeting of the council of European
ministers in Santa Maria da Feira (2000) and
in Seville (2002). These political management
principles were collected in the Constitutional
Treaty of 2004, and were comprised of legal
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norms on the adoption / improvement of asy-
lum and migration law in the future, through
the cooperation of third countries.?®

Soon it became evident that this desire
required institutional coordination, therefore,
in 2002, the council of ministers amended
the working order of the “High Level Working
Group on Asylum and Migration — HLWG”,
which was originally formulated in 1998 in or-
der to draw up a working plan through cooper-
ation with those countries and regions where
asylum seekers and migrants came from. After
attaining ad hoc purpose, HLWG was provided
with a mandate to conduct discussions on the
EU external asylum and migration policy with
specially selected regions and countries, with-
out restrictions on the geographic limit, repre-
sented by asylum seekers’ transit country.?”

In this context, in December 2002, the EC
presented a communiqué “On consolidating
migration issues in relation to third countries”,
where the attitude towards migration and asy-
lum policy was noted. It was emphasized in
the communiqué that financial resources
should be applied maximally for the efficient
repatriation of such persons (it implies immi-
grants as well as refused asylum seekers). In
the communiqué, border control, asylum and
migration projects in third countries were also
emphasized (see also Aeneas Regulation? is-
sued later).

The following countries acceded for co-
operation on EU immigration and asylum
matters: Norway, Iceland, Switzerland, USA,
Canada, Bulgaria, Rumania, Turkey, West
Balkan States, Russia, Ukraine, Kazakhstan,
Kyrgyzstan, Tajikistan, Turkmenistan, Uzbeki-
stan, Armenia, Azerbaijan, Georgia, Morocco,
Algeria, Tunis, Jordan, Israel, Egypt, China,
Iran, South Korea, Indonesia, as well as coun-
tries of Latin America, Africa, the Caribbean
and the Pacific Ocean Basin.*

Treaties with third countries contain pre-
vention of future resistance while requesting
asylum. We may characterize this with words
of the “Hague Program”: “to be conducted in
close consultation with the UNHCR”.3

Notwithstanding the highly positive nature
of these treaties, there still exists an opinion in
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scientific circles that the methods developed
by intergovernmental involvement in other
countries will be questionable in the future.??

3. OBLIGATIONS ENVISAGED BY
INTERNATIONAL HUMAN RIGHTS

AND REFUGEE LAW DURING THE
IMPLEMENTATION OF THE EC ASYLUM
LEGISLATION

The complex union on asylum issues be-
tween the EU and third countries was clear-
ly shown in the previous chapter. A problem
emerges when a EU member state violates an
obligation in relation to the International Refu-
gee Law. Which legislation should be applied
in such a case — secondary legislation or the
EU legislation? International law and Europe-
an law differ from each other geographically,
notwithstanding any other factor.

Considering the privileged condition of
European law® in relation to the internal law
of member states, as well as those based on
the EU requirement that all member states are
obliged to have an entire secondary legisla-
tion in compliance with EU legislation (includ-
ing denunciation of international treaties, if
they do not correspond with European law),
the problem is the attitude which is formed be-
tween international refugee law, international
human rights law and these institutions.

The difference between the obligations
under international human rights law (derived
from international treaties) and the general
principles of European law manifests when
the latter determines the purpose of the right
and sets a limit and decreases it, based on the
European law accordingly.®*

3.1. Human Rights as a General
Principle in European Law

The principle according which the internal
law of member states must be in full confor-
mity with the generally accepted principles of
the European human rights law has been ap-
plicable in the EU for a long time already. Ar-
ticle 6(2) of the EU Treaty®® states:

“The Union shall respect fundamental
rights, as guaranteed by the European Con-
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vention for the Protection of Human Rights
and Fundamental Freedoms signed in Rome
on 4 November 1950 and as they result from
the constitutional traditions common to the
Member States, as general principles of Com-
munity law”.

The ECJ Case Law confirms this approach
where the general principle given is common
for all members under constitutional tradition,
and it is a binding principle in European law
and a guarantee to ensure the absolute con-
formity of internal laws of member states with
EU laws based on international fundamental
human rights.%

The “Charter of Fundamental Rights of
the European Union™” (The Charter) has not
come into force yet; however, it is the most im-
portant instrument is so far as it recognizes the
rights as a result of constitutional practice and
international obligations of member states,
which is common for all member states.® The
Charter was incorporated in the draft text of
the Constitution of the European Union.*® Arti-
cle 18 and 19 of this draft contains regulations
concerning refoulement the correspondence,
which is compulsory for the secondary legis-
lations of all members. Although the constitu-
tional treaty was rejected by France and the
Netherlands in the referendum, this does not
hinder the applicability of this part.

Notwithstanding the existence of such a
legal defect with respect to the defect of the
binding nature of the constitution, the human
rights chapter specifies that EU institutions are
in the human rights sphere.*® One of the de-
fects of the Charter may also be considered
the fact that any legislative initiative of mem-
ber states concerning asylum should compul-
sorily correspond to it.

3.2. Interrelation of European Law
and International Human Rights Law.
Treaties Signed by Member States

For deeper analyses, let’'s apply the EU
legislation on Asylum and the International Hu-
man Rights and Refugee Law, in which mem-
ber states are involved. This moment is highly
significant and necessary as TEC and TEU
both distribute the responsibility and state that

it is not binding for EC/EU as well as EC/EU
actions towards them.*!

In Article 307, TEC governs the relations
between the EU law and international treaties.
The first Paragraph of Article 307 specifies
that rights and obligations arise only if an in-
ternational treaty fully corresponds with TEC
provisions.

In the Burgoa case, the Court observed
that Article 307(1): “is of general scope and it
applies to any international agreement, irre-
spective of the subject matter”, it also clarified
that the provision does not alter the nature of
such agreements, and therefore, “it does not
adversely affect the rights which individuals
may derive from them”.*> When conflicts of ob-
ligations arise between those derived from EU
legislation and those derived from pre-existing
international human rights treaties, Member
States must give priority to those pre-existing
human rights treaties. Yet if there is conflict
with treaties concluded after the TEC entry
into force, Member States cannot contradict
Article 307 and the EU legislation would take
priority over those treaties.

Furthermore, despite the primacy of pre-
existing treaties, paragraph 2 of Article 307
imposes an obligation on Member States to
take all appropriate steps to eliminate the in-
compatibilities between them and the EU leg-
islation. In relation to the aforementioned, the
ECJ’s first judgments were delivered in July
2000. The Court explained the purposes of
Article 307(2). The Court acknowledged that
Member States had a choice as to the appro-
priate steps to be taken to terminate incom-
patibilities, but further stated that if a Mem-
ber State encounters difficulties which make
adjustment of an agreement impossible, an
obligation to denounce that agreement can-
not therefore be excluded’.** However, as the
well-known scientist Klabbers has pointed out
— in practice, this choice may be restricted to
amending or denouncing the pre-existing trea-
ties.** The ECJ performed the implementation
of this interpretation into a recent judgment
where the court noted that Austria had not vio-
lated Article 307(2) when it did not denounce
the treaty, given that it had not had the oppor-
tunity of doing s0.%°
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The question therefore arises as to wheth-
er Member States could be under an obliga-
tion to denounce international human rights
and refugee law instruments incompatible with
Article 307.

Article 63(1) TEC establishes that:

“the Council ... shall ... adopt ... measures
on asylum, in accordance with the Geneva
Convention of 28 July 1951 and the Protocol
of 31 January 1967 relating to the status of
refugees and other relevant treaties.’

The TEC establishes an obligation for
Member States’ secondary legislation on asy-
lum to comply with the Geneva Convention
and its Protocol,* and arguably with other hu-
man rights treaties, which would include the
European Convention on Human Rights,*
the International Covenant on Civil and Politi-
cal Rights® and the Convention Against Tor-
ture.*®

It could therefore be argued that Article 63
is lex specialis to Article 307. If EU asylum law
required Member States to violate their obliga-
tions under international refugee and human
rights laws, it would be invalid. This interpreta-
tion would also guarantee a uniform interpre-
tation of EU legislation among Member States.
In cases specified under Article 63(1) the pri-
ority will be given to the International Human
Rights and Refugee Law.

In this context, the issue of a double ap-
proach towards those persons who are refu-
gees and the persons who are in need of inter-
national protection is of special importance. It
should be noted that beyond Article 63(1) the
problem of the legal status of such persons
may also be implied, as it limits the means of
extending the right. Therefore, the secondary
legislation of Member States on these issues
should by all means correspond with inter-
national documents. It would be ironic to de-
clare that protection of such persons should
be sought only in the documents of an inter-
national nature. It is not difficult to determine
cases when it becomes necessary for Mem-
ber States to reconcile its legislation with the
EU legislation and international human rights
law. No other interpretation was found in ECJ
Case Law.
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4. MINIMUM STANDARDS AND COMPLIANCE
WITH INTERNATIONAL HUMAN RIGHTS AND
REFUGEE LAW

Article 63, TEC grants power to the EU
to establish minimum standards. The question
arises in the following situation — if a member
state has established minimum standards to
those established by international refugee
and human rights law, but also corresponds to
Article 63 TEC, who is responsible party, the
EU exclusively or the state itself? ECJ has not
clarified the concept of “minimum standards”
yet.

In 2004, the European Parliament intro-
duced a “Family Reunification Directive™® ver-
sus the council and commission. Parliament
doubted the action instruments corresponded
with international human rights standards.
The Advocate General Juliane Kokott also ex-
pressed such doubt. She criticized the direc-
tive in regard to Article 8 and declared that it
did not provide sufficient guarantees that would
efficiently protect human rights and noted that
this article contradicts the EU Law.>'

The ECJ expressed a different attitude
towards this issue. The court stated that the
disputable norm did not violate respect for the
family and recognition of the inviolability of
private life envisaged by Article 8, European
Convention on Human Rights.®> The Court
also noted the necessity of discussing every
actual circumstance. Articles of 5(5) and 17 of
this Directive provide for the best interests of
minor children, nature and solidity of the per-
son’s family relationships and the duration of
his/her residence in the Member State and of
the existence of family, cultural and social ties
with his/her country of origin.*

Heated discussion ensued about the dis-
cretion limits, which were granted to Member
States while setting minimum standards in the
context of CEAS. While adopting the Qualifi-
cation Directive, the legal department of the
Council of Ministers attempted to determine
and grant legal significance to “Minimum
Standards” and it was specified to assign the
matter of development of the standards to the
Member States. The legal department stated
that Member States are authorized to unify
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issues not included in those determined by
the Directive; however, in consideration of the
preconditions under Article 10, TEC restricts
Member States from creating legislation that is
contradictory to the aspiration and purpose of
the treaty. It is the legal department’s opinion
that Member States should refrain from adopt-
ing such laws that do not correspond with the
aims of the Directive. Although the term “Mini-
mum Standards” was still widely interpreted,
the legal department also noted that within the
process of harmonization, more, not less stan-
dards of protection might be taken into con-
sideration. The opposite development of any
internal legislative variation in relation to the
Qualification Directive would be considered as
an action against the process of harmoniza-
tion and unification.® The main conception of
this interpretation was that a non-compulsory
exception for the protection of those persons
who were included in the risk group was legal
and just.

The Directive target group is not the peo-
ple that are vis-a-vis included in a sphere of
protected persons (based on the international
obligation of Member States). Whether or not
a Member State’s decision to grant status or
asylum to a person based on the obligation
undertaken on an international basis is a viola-
tion of the EU legislation is also a problematic
issue.

The ECJ is also supposed to express its
opinion on this issue, but until then, we must
make a logical conclusion according to other
evidence, which proceeds from a common in-
terest, that a right is not always an absolute
prerogative and it may be limited and based on
very common interests. This limitation, how-
ever, should not be applied unproportionally
and unreasonably.®® As we have noted, Article
63(1) stipulates the subsidiary protection of an
asylum seeker should be conducted accord-
ing to EU legislation, secondary legislation of
Member States, and international obligations.

In cases of conflict between obligations,
Member States are restricted by their interna-
tional treaty or agreement while implementa-
tion of the EU legislation. As the European
Court of Human Rights has specified in the
case T.1. v the United Kingdom: “Where States

establish international organizations, or muta-
tis mutandis international agreements, to pur-
sue co-operation in certain fields of activities,
there may be implications for the protection of
fundamental rights. It would be incompatible
with the purpose and object of the Convention
if Contracting States were thereby absolved
from their responsibility under the Convention
in relation to the field of activity covered by
such attribution”.%®

Therefore, failure to implement an action
by a Member State, or basing any agreement
or treaty concerning any other issue upon EU
legislation may not be considered as a means
of limiting the application of EU legislation.

5. CREATING A COMMON EUROPEAN
ASYLUM SYSTEM: CAN MEMBER STATES
COMPLY WITH THEIR INTERNATIONAL
REFUGEE AND HUMAN RIGHTS
OBLIGATIONS?

As it has been indicated, the EU is devel-
oping an intra-EU asylum space where inter-
nal borders are transformed to give way to a
quasi jurisdiction for the treatment of refugees
in certain circumstances, while at the same
time Member States remain individually re-
sponsible under international refugee and hu-
man rights law.

The case in question is best exemplified
in the so-called Dublin Il Regulation. This in-
strument establishes a mechanism for the al-
location of responsibility for processing asylum
claims among EU Member States. The sys-
tem is far from being a novelty. The decision
that only one Member State would be respon-
sible for the examination of asylum claims
lodged in any of the Member States was first
agreed within the framework of the “Shengen
Agreement™” and was later incorporated in
the “Shengen Convention”.°® However, these
provisions were later replaced by the Dublin
Convention,* which in turn has been replaced
by the Dublin Regulation.®

The deficiencies in the system, notably
the divergent interpretations of the Geneva
Convention by Member States, have long
been identified. The European Commission
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suggested in 1999 a change of approach:
“A fundamentally different approach would
imply a system which was not based on the
principle that the Member State responsible
for a person’s presence on the territory of the
Union should be responsible for considering
any subsequent asylum application”.6' The
Commission went further to suggest that “re-
sponsibility be allocated according to where
the first asylum claim was lodged”.%2

Beyond the inability of the system to meet
its stated goals, the question also arises as to
the presumption that all EU Member States
are ‘safe’ for any given refugee. In fact, this
intra-EU system for sharing responsibility to
process asylum applications is based on the
premise that all EU Member States are safe
for refugees and that consequently, they may
lawfully remove individuals to other Member
States without considering their protection
claims.

What constitutes “safety” for the purposes
of transfer of responsibility of refugees among
Member States has yet to be defined. Often,
safety seems to be understood as the mere
respect for the principle of non-refoulement
in the destination state. This is the approach
taken by the Dublin Regulation itself: “Member
States, all respecting the principle of non-re-
foulement, are considered as safe countries
for third-country nationals”.®® In this regard,
the Regulation seems not to have taken into
consideration that the matter had already
been considered in national courts® and in the
European Court of Human Rights,®® resulting
in an unequivocal pronouncement by the vari-
ous instances on the need to consider each
case on its merits as a prerequisite of lawful-
ness of the transfer of responsibility for the
refugee in question.

The implementation of the Dublin system
amounts to a mutual recognition of rejection
decisions among EU Member States (given
that the asylum claim can only be considered
once in the EU) which is not mirrored by the
mutual recognition of decisions recognizing
refugee status and other protection needs.
Therefore, an intra-EU system has been de-
signed whereby the responsibility to determine
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refugee status is allocated to one Member
State only, but if an individual is recognized
as a refugee, the validity of that status so rec-
ognized does not extend to the other Member
States. This is most relevant in so far recog-
nized refugees may eventually travel to other
Member States (if a right to freedom of move-
ment is eventually recognized to them) or most
importantly, if they are forcibly transferred to
another Member State within the context of
the European Arrest Warrant® to face trial or
serve a sentence in criminal proceedings. The
consequences of this lack of mutual recogni-
tion of refugee status decisions are obvious if
refugees are transferred from a State in which
they have been recognized to another one in
which they are not and where they may even-
tually be brought within the domain of the gen-
eral legislation on aliens.

Given that in many states the penalty for
a criminal conviction often includes expulsion
upon serving a sentence, it goes without say-
ing that the international obligations of the
Member State who recognized the refugee
would be engaged if another Member State
were to proceed to the expulsion of that indi-
vidual without consideration of his refugee sta-
tus recognized elsewhere in the Union.

The complexities of the transfer of asylum-
seekers and refugees among Member States
in absence of a fully harmonized asylum sys-
tem reveal a number of legal obligations apply
in these cases. In the following pages, | would
like to challenge the understanding that the
principle of non-refoulement is the only legal
requirement that states need to meet in inter-
national refugee and human rights law for the
purposes of being designated as the Member
State responsible to examine an asylum ap-
plication. While this may be the case in some
instances, it cannot be automatically assumed
that states’ only obligation towards asylum
seekers are to ensure that the country of des-
tination respects the principle of non-refoule-
ment. The concrete set of obligations will be
determined by the body of international refu-
gee and human rights law, of universal and re-
gional scope, applicable to any given asylum
seeker in any given circumstances.
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5.1 Determining the Scope of Member
States Obligations towards Refugees:
the ‘Safe Country’ Concept in an Intra-
European Asylum Space

As was previously noted, the CEAS is
founded on the presumption of safety of all
Member States. In fact, in its different varia-
tions, the “safe country” concept is grounded
and focuses on the specific requirements that
are to be met for a State to be considered a
“safe country”.

The question as to its lawfulness timely
and pertinent, despite the long-standing prac-
tice of states in relation to this concept, includ-
ing the increasing sophistication in its practice,
the changing legal and political landscapes in
which it is applied, and more important to our
analysis, its becoming a minimum standard
of EU Law®” by way of its incorporation in the
Directive on minimum standards on proce-
dures in Member States for granting and with-
drawing refugee status.

A conceptual distinction (that often gets
blurred in the current state of debate) must be
made between the concept as a procedural
tool for States to refuse responsibility to de-
termine the refugee status of a claimant on
the grounds that another State should or is (if
agreements exist between the two countries)
responsible to examine the claim, and the con-
cept as a standard to determine whether suf-
ficient protection exists in a particular country
in order for States to remove/retain individuals
for the purposes of examining their claims. In
the first case, States refuse to take responsi-
bility to examine a protection claim, while in
the second case, States accept their respon-
sibility to undertake refugee status determina-
tion, but argue that no obligation exists to do
so within their own territories. As Tony Blair,
former Prime Minister of Great Britain de-
clared: “There is no obligation under the 1951
Refugee Convention to process claims for
asylum in the country of application™®.

It is a generally known legal axiom that
to every right there is a corresponding duty.
An attempt to identify the obligations of States
towards refugees requires first clarification as
to which rights a refugee can claim vis-a-vis a

State. It is also argued that the status of ref-
ugees under international law is defined not
solely by international refugee law, but rather
in various legal systems both of universal and
regional scope.

Despite the numerous statements that
refugee rights are human rights and that in-
ternational refugee law is part of international
human rights law, is scarcely supported by ref-
ugee scholars. Yet, only a holistic approach to
human rights can offer a more comprehensive
picture, albeit more complex, of what States
are obliged to do (and therefore, what they
may be free to do) in relation to refugees, as a
result of less development of the latter.

Writing in 1993, Antonio Fortin Deputy
Representative of UNHCR in the UK, at that
time, wrote a legal opinion on the “safe third
country” concept, where he explained “a per-
son who has left his country in order to escape
persecution must apply for recognition of refu-
gee status and/or for asylum in the first safe
country he has been able to reach’. He further
continues explaining that refugees are inter-
nationally protected persons that are entitled
to treatment in accordance to internationally
prescribed standards enshrined not only in
the Geneva Convention, but also in other in-
ternational instruments. Given the declaratory
nature of refugee status and considering that
recognition of such status “is a recognition of
his refugee status’. The suggestion that States
are under no obligation to consider requests for
recognition of status made within their jurisdic-
tion appears to be incompatible with the pur-
pose of the Convention. Furthermore, states
are responsible for refugees (notwithstanding
the fact of recognition as such).® Fortin argues
that the person can exercise this right to seek
recognition of refugee status within whose ju-
risdiction he may find himself.”

Furthermore, the obligations of States
towards individual circumstances under inter-
national human rights law are both negative
and positive in nature. States are therefore not
only obliged to respect, but also to fulfil and to
protect all human rights.

If refugees have a right to seek recognition
of their refugee status vis-a-vis any State party
to the Geneva Convention (and this includes
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all EU Member States), and if all individuals
(including refugees) are holders of rights that
go beyond the lack of interference by requiring
positive state action, it follows that states are
under obligations to refugees that may go well
beyond the mere respect of the principle of
non-refoulement. From this perspective, the
transfer of responsibility from a Member State
to another Member State, raises issues relat-
ing to the responsibility of the first Member
State to fulfil all the obligations towards refu-
gees under international refugee and human
rights law that were already engaged at the
moment of the transfer.

What is argued here is that the obligations
of States under international law (as well as
their international responsibility for violations
of those obligations), when acting individually
or collectively (within the context of the EU),
are engaged when a refugee is under their ju-
risdiction.
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6. CONCLUSION

This paper has highlighted some of the
complex issues that arise from the establish-
ment of a Common European Asylum System
and quasi-single jurisdiction within internal
borders of the EU. While discussing the im-
portant institutions of the Refugee Law, we
have discerned a mutually exclusive attempt
to sometimes avoid responsibility, acts which
were suppressed by the EC itself, through
Parliament, the Commission or the Ministerial.
Although, there are bound to still be some ex-
planations from States despite the fact that
a common system has been established in
which only one State reviews applications for
asylum. This will not prevent States from lodg-
ing refugee applications on their territories.
Failure to review the latter based on Common
Law may result in a violation of human rights.
However, every State considers the status of
a refugee with excessive formalization and ig-
nores the already established fact of the rights
of refugees.
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NINO ABRAMISHVILI

HUMAN RIGHTS OBLIGATIONS OF NON-STATE ACTORS - SHIFTING
RESPONSIBILITY FROM STATES TO NON-STATE ENTITIES

“Human rights are the quintessential values through which we
affirm together that we are a single human community”.

A. INTRODUCTION

Traditionally, states were the only actors
on the international stage, however, it is not
even contested that non-state entities partici-
pate in all areas of international relations today.
It has increasingly been maintained that the
traditional view is outdated and that account-
ability of Non-State Actors (NSA) should be re-
examined, in line with those global changes
that have facilitated the growth of powers on
the part of NSAs and the consequent limits im-
posed upon the powers of the states.’

The concept of NSAs is generally under-
stood as including any entity that is not actual-
ly a state, often used to refer to armed groups,
terrorists, civil society, religious groups, or cor-
porations.2 As a general rule, NSAs are neither
party to international human rights treaties nor
do such treaties (or customary international
law for that matter) stipulate obligations for
them.?

If human rights were historically granted
to individuals to shield them against a state’s
abusive actions, and some states’ functions
are taken over by other entities susceptible
to violate those rights, we can then argue that
these entities should be called upon to respect
human rights obligations towards the indivi-
duals.*

This article suggests that it is beyond
any doubt that NSAs are capable of commit-
ting human rights violations that should not be
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left unpunished and the international commu-
nity should make every effort to hold them ac-
countable for violations of these laws.

The first part of the paper will address the
issue of NSAs’ human rights obligations in
conflict situations and will define those actors
who might be bound to respect human rights
norms. Furthermore, the article will move on to
the human rights obligations of non-state enti-
ties during peacetime, which mostly arise after
the signing of treaties and conventions.

The last part of the article will focus on
the question of who should be held responsi-
ble for human rights violations carried out by
NSAs. While there may be a number of ways
in which states can be held responsible for
human rights violations carried out by NSAs,
this article will address the issues of state re-
sponsibility for violation of their due diligence
obligations and will also suggest that NSAs
should be directly held accountable. We may
consider that imprisoning an offender is done
merely for vindication, but that is not the case.
As we will see below, holding NSAs accounta-
ble for the violation of human rights has many
advantages and is the only way to truly protect
human rights in a universal way.

B. HUMAN RIGHTS OBLIGATIONS OF NON-
STATE ACTORS DURING ARMED CONFLICTS

A question that comes to mind when deal-
ing with armed NSAs is whether they can be
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held accountable for human rights violations in
the areas they conduct operations, consider-
ing that they are not signatories to any treaties
relating to the conduct of combatants.®

In order to address this issue, first of all, it
is important to define which NSAs might have
human rights obligations in conflict situations.

I. Defining NSAs in
Conflict Situations

For an NSA to qualify as an organized
armed group capable of having rights and du-
ties in conflict situations it should satisfy cer-
tain criteria. In the Akayesu case, the ICTR
held that armed groups consists of an organ-
ized military force, an authority responsible for
its acts, should act within a determinate ter-
ritory and have the means of respecting and
ensuring the respect for the Convention.®

The existence of a responsible command
implies some degree of organization of the
insurgent armed group or dissident armed
forces, but this does not necessarily mean
that there is a hierarchical system of military
organization similar to that of regular armed
forces.” This degree of organization should be
such so as to enable the armed group or dis-
sident forces to plan and carry out concerted
military operations, and to impose discipline in
the name of a de facto authority.®

Article 1 of the Protocol Additional to the
Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of Non-
International Armed Conflicts (AP II) also
stipulates that armed groups of an opposition
must be able to “exercise such control over a
part of the High Contracting Party’s territory
as to enable them to carry out sustained and
concerted military operations and to imple-
ment this Protocol”.° The word “such” provides
the key to the interpretation. The control must
be sufficient to allow sustained and concerted
military operations to be carried out and for
the Protocol to be applied.'® Therefore, when-
ever the above criteria are satisfied, the next
part of the paper argues that organized armed
groups are deemed to be bound by the rules
of human rights laws applicable during armed
conflicts.

Ill. How NSAs Can be Bound by Human
Rights in Conflict Situations

A significant shift in international human
rights norms took place in the 1980s and
1990s when leading human rights organi-
sations such as Amnesty International and
Human Rights Watch altered their definitions
of human rights abuse to include acts com-
mitted by NSAs. Subsequent issuing of pub-
lic statements and reports to reflect this has
produced a global practice of ‘naming and
shaming’ armed groups that perpetrate hu-
man rights abuses."

The Inter-American Commission, in its
Second Report on the Situation of Human
Rights in Colombia (1993), stated that the
activities of armed groups “are detrimental
to the exercise of the most important human
rights”.'> The special rapporteurs and working
group chairpersons of the UN Commission on
Human Rights once noted “the adverse effects
the actions of armed groups might have on the
enjoyment of human rights”.”

In the UN Secretary-General’s report on
Minimum Humanitarian Standards submitted
at the Fifty-fourth session of the Commission
on Human Rights, the issue of the account-
ability of NSAs for human rights violations
was raised: “...it seems beyond a doubt that
when an armed group kills civilians, arbitrar-
ily expels people from their homes, or other-
wise engages in acts of terror or indiscrimi-
nate violence, it raises an issue of potential
international concern.[...] The development
of international human rights law as a means
of holding Governments accountable to a
common standard has been one of the ma-
jor achievements of the United Nations. The
challenge is to sustain that achievement and
at the same time ensure that our conception
of human rights remains relevant to the world
around us”.*

The UN Security Council also stresses
the binding character of human rights upon
NSAs.. In its resolution 1216, concerning
Guinea-Bissau, the UN SC called upon:

“All concerned, including the Government
and the Self-Proclaimed Military Junta, to re-

103



LOIBDNSSLIHLIT LOEOHOIZNL T IH60X0), Ne2, 2010

spect strictly relevant provisions of interna-
tional law, including humanitarian and human
rights law, and to ensure safe and unimpeded
access by international humanitarian organi-
zations to persons in need of assistance as a
result of the conflict”.’

In the context of the conflict in Liberia the
UN SC demanded in the Sept. 2003 resolution
1509:

“That all parties cease all human rights
violations and atrocities against the Liberia
population, and stresses the need to bring to
justice those responsible”.’

Article 4(1) of the Optional Protocol on
Children in Armed Conflict, which constitutes
somewhat of a hybrid between a humanitarian
and human rights law norm, states that armed
groups “should not [...] recruit or use” children
in armed conflict. The Protocol's preamble
“recognizes the responsibilities” of armed non-
state groups and condemns “with the gravest
concern the recruitment, training and use” of
children by such groups."”

It is worthwhile to mention that written
agreements between states and NSAs have
been reached during and after armed con-
flicts. Therefore, we can conclude that even
states and NSAs themselves recognize
the binding nature of human rights law over
NSAs. For example, the preamble to the San
Jose” Agreement on Human Rights, between
El Salvador and the Frente Farabundo Marti’
para la Liberacio’n Nacional (FMLN), included
the following paragraph: “Bearing in mind that
the Frente Farabundo Marti” para la Liberacio”
n Nacional has the capacity and the will and
assumes the commitment to respect the in-
herent attributes of the human person.”® As
Clapham commented on this agreement: “This
example shows how international law has
moved beyond recognition of insurgency dur-
ing armed conflict to a new type of recognition
for human rights purposes. The obligations of
the non-state actor in such situations stretch
beyond both the duration of armed conflict and
the laws of armed conflict”.”®

Most qualified publicists also agree that
human rights law binds not only the States but
NSAs as well. As Ph. Alston stated in his re-
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port on Sri Lanka: “As a non-state actor, the
LTTE (The Liberation Tigers of Tamil Eelam)
does not have legal obligations under ICCPR,
but it remains subject to the demand of the in-
ternational community, first expressed in the
Universal Declaration of Human Rights, that
every organ of society respect and promote
human rights”.?°

According to Dieter Fleck: “If non-state
actors have human rights, it appears logical
that they also must have responsibilities, no
different from the obligations insurgents have
under international humanitarian law. There is
a clear trend to subject non-state actors to hu-
man rights law”.!

Finally, it should be noted that all the
abovementioned examples lead us to the
clear-cut conclusion that NSAs are bound to
respect certain human rights during armed
conflicts, however, it should be taken into ac-
count to what extent they have the capacity
to adhere to all the norms. Even conventional
human rights law demands that a state take
steps “to the maximum of its available re-
sources” to progressively fulfil its human rights
obligations.?

C. HUMAN RIGHTS OBLIGATIONS OF NSAS
OUTSIDE THE CONFLICT SITUATIONS

While governments maintain the primary
obligations for human rights relating to the
conduct of NSAs , those actors do carry some
responsibilities themselves. The Declaration
on the Right and Responsibility of Individuals,
Groups and Organs of Society to Promote and
Protect Universally recognized Human Rights
and Fundamental Freedoms states that:

“No one shall participate, by act or by fail-
ure to act where required, in violating human
rights and fundamental freedoms... *(Article
10).2

It remains a fact that while states are
clearly the primary addressees of human
rights obligations, the language of core human
rights instruments does not narrowly restrict
itself to states.?* The Uiversal Declaration on
Human Rights (UDHR) imposes human rights
on NSAs by affirming that “everyone has du-
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ties to the community” (Article 29, UHDR). It
further clarifies the obligations of groups as
well as individuals to “do no harm” and this
specifically includes NSAs. This provision
is also echoed in the International Covenant
on Civil and Political Rights (ICCPR), Inter-
national Convention on the Elimination of
all Forms of Racial Discrimination (ICERD),
the International Covenant on Economic,
Social and Cultural Rights (ICESCR) and the
Convention on the Rights of the Child (CRC),
as well as many regional human rights trea-
ties. All these provisions can be interpreted as
conferring direct obligations on NSAs.?

Article 13 of the European Convention
for the Protection of Human Rights and
Fundamental Freedoms (hereinafter ECHR)
states: “Everyone whose rights and freedoms
as set forth in this Convention are violated shall
have an effective remedy before a national au-
thority notwithstanding that the violation has
been committed by persons acting in an offi-
cial capacity”. The passage can be interpreted
as logically implying that not only persons act-
ing in an official capacity, but NSAs can also
violate human rights.

Provisions of the Convention on the
Prevention and Punishment of Genocide also
enshrines the responsibility of individuals on
the international level since it applies to “con-
stitutionally responsible rules, public officials
or private individuals™, while the Convention
on Apartheid also addresses the international
responsibility of individuals for human rights
violations.%

Hence, it is foolish and stubborn to claim
that a particular approach to human rights held
years or centuries ago in which only states are
bound by human rights norms, must remain as
the only valid and legitimate approach, since
it ignores the fact that law tends to evolve
and increase the protection it offers by tak-
ing new realities into account. Currently, as
is plainly seen, many individuals suffer from
abuses committed by powerful — or not so
powerful NSAs.?° To deny the applicability of
human rights law to NSAs, is to deny the em-
powerment which accompanies human rights
claims.®®

D. RESPONSIBILITY FOR HUMAN RIGHTS
VIOLATIONS BY NON-STATE ACTORS -
STATES OR NSAS?

Before addressing the issue of responsi-
bility for human rights violations, it should be
noted that although Clapham, in reference to
the ECHR context, argued that international
law on state responsibility is not appropriate
in the context of human rights law, experience
has shown that the international human rights
bodies apply the general principles of state re-
sponsibility.3!

. Responsibility of States for Violating
their Due Diligence Obligations

In principle, a state bears no responsibil-
ity when a private actor commits an offence
against another state or against a NSA.*
However, the ICJ ruled in the Corfu Channel
case that “No State may knowingly allow its
territory to be used for acts contrary to the
rights of other States”.*® This general princi-
ple finds its manifestations in International
Human Rights law as well. If a state fails to
take appropriate measures when individuals
do cause harm, these acts are not attributed
to the State, but the State’s failure to prevent
these acts may be attributed to the State.®*
This part of the paper will examine the case
law to determine the aspects of a state’s due
diligence obligations in reasonably protecting
human rights from violations arising out of the
conduct of NSAs.

The due diligence standard has estab-
lished, under international law, the obligation
of the State to prevent, investigate, punish and
provide remedies for acts of violence regard-
less of whether these are committed by private
or State Actors.?® According to this classic ele-
ment of general international law, which was
also up held in the Tehran Hostages case, if
a rule of international law imposes a duty of
due diligence, the acts of individuals catalyze
the State’s responsibility when the State au-
thorities: (a) were aware of the need for ac-
tion on their part, (b) had the means at their
disposal to perform their obligations” and (c)
‘failed to use the means which were at their
disposal”.®®
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In the Genocide case the ICJ stated the
following:

“For a State to be held responsible for
breaching its obligation of prevention, it does
not need to be proven that the State concerned
definitely had the power to prevent genocide; it
is sufficient that it had the means to do so and
that it manifestly refrained from using them”.%”

The International Centre for the Settlement
of Investment Disputes (ICSID) also dealt with
the issue of a state’s due diligence obligation
and held the following in the Asian Agricultural
Products LTD (AAPL) v. Republic of Sri Lanka
case:

“Adequate protection afforded by the host
State authorities constitutes a primary obli-
gation, the failure to comply with which cre-
ates international responsibility. Furthermore,
there is an extensive and consistent state
practice supporting the duty to exercise due
diligence”.%

In its first decision, the Eritrea-Ethiopia
Claims Commission stated that:

“Although the Commission has no evi-
dence that Ethiopia encouraged its soldiers
fo abuse POWSs at capture, the conclusion
is unavoidable that, at a minimum, Ethiopia
failed to take effective measures, as required
by international law, to prevent such abuse.
Consequently, Ethiopia is liable for that
failure”.>®

Affirmative obligations contained in the
human rights treaty law to protect, promote
and fulfil also include obligations to act with
due diligence, however, the discussion on
the boundaries of due diligence is expanding
to a level beyond demanding the full compli-
ance of States with international law, includ-
ing the obligation to be responsible for viola-
tions by NSAs.* The due diligence obligation
of States in cases of human rights violations
was addressed by the Inter-American Court of
Human Rights in its landmark decision in the
Velasquez Rodriguez case:

“An illegal act which violates human rights
and which is initially not directly imputable to
a State can lead to international responsibility
of the State, not because of the act itself, but
because of the lack of due diligence to prevent
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the violation or to respond to it as required by
the Convention”.#!

The European Court of Human Rights
used a variant of the due diligence standard in
the Osman v. United Kingdom (1998) case and
has since developed its case law in relation to
the obligations of states to provide protection
against human rights violations by NSAs.*2

Therefore, there exists an unequivocal
due diligence obligation of states to take all
the necessary measures to prevent human
rights violations and to guarantee adequate
compensation for victims of human rights vio-
lations committed by NSAs. However, this pa-
per suggests that for the effective application
of human rights laws, NSAs should be directly
held accountable for the human rights abuses
they commit.

Il. Can NSAs be Directly Responsible for
Human Rights Violations?

While due diligence is still very useful in
some cases, in others it is counter productive
and leads to the exoneration of perpetrators
from their responsibilities to crimes and viola-
tions; therefore in today’s political realities, the
responsibility of NSAs must be addressed di-
rectly, not through due diligence, which would
amount to reverting to state accountability.*®

The position that NSAs can be directly
responsible for violating human rights finds
its support starting from the International
Nuremberg Tribunal and its Charter that de-
clares, “any person who commits an act which
constitutes a crime under international law is re-
sponsible thereof and liable to punishment”*

Among human rights instruments, the
starting point for the liability of NSAs under in-
ternational law is the Universal Declaration of
Human Rights (UDHR), in which the preamble
states that “every organ of society” is bound
to abide by its substantive human rights pro-
visions.*®

While only states are parties to the interna-
tional human rights treaties and thus ultimately
accountable for compliance with such treaties,
allmembers of society — including individuals
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in armed rebel movements — have responsibil-
ities regarding the realisation of human rights.
Consequently, they must be accountable for
human rights violations.*¢

In his 1999 report on Fundamental Stan-
dards of Humanity, the UN Secretary-General,
noted that, “some argue that Non-State Actors
should also be held accountable under inter-
national human rights law, especially in situ-
ations where the State structures no longer
exist or where states are unable or unwilling to
mete out punishment for crimes committed by
Non-State Actors”.*’

The Truth and Reconciliation Commission
of Sierra Leone “found the RUF (Revolutionary
United Front) to have been responsible for the
largest number of human rights violations in
the conflict”.*8

On the national level, the cases Sarei v
Rio Tinto Plc* and Presbyterian Church of
Sudan v Talisman Energy Inc. * present ques-
tions concerning the responsibility (“liability”)
of private sector actors, under international
law, for acts of their own; and concerning the
complicity of private sector actors in acts done
by the State on the territory in which they op-
erate. In the Rio Tinto, case the US Court of
Appeals set out the facts as alleged by the
plaintiffs:

“The defendant Rio Tinto, an interna-
tional mining company, with the assistance
of the PNG Government, committed various
egregious violations of jus cogens norms and
customary international law including racial
discrimination, environmental devastation,
war crimes and crimes against humanity, with
severe repercussions for many citizens of
PNG”5

Hence, the new reality is that NSAs can
and should be held responsible for human
rights violations. The extension of human
rights liability and responsibility to actors other
than states improve the protection granted to
human beings, who are potential victims of
threats from different entities since “govern-
ments are not the sole centres of power capa-
ble of violating human rights.>2

E. CONCLUSION

This article dealt with issues of a binding
character within human rights laws both during
armed conflicts and peacetime, and attempted
to demonstrate a new trend that NSAs should
be responsible for human rights violations they
commit.

However, at the end of the day, it is up
to the will of the NSAs to comply or not with
human rights laws. More sophisticated groups
tend to be more inclined to abide by standards
and codes of conduct, whereas groups with
vaguer political objectives tend to be more
reluctant to discuss standards they find coun-
terintuitive. Some groups have clear political
objectives (e.g. FARC or ELN in Colombia),
whereas others are filling a political vacuum
left by disintegrated states (e.g. Somalia,
Afghanistan).5?

As was suggested by several publicists:
“Non-State Actors are in a very weak position.
More than anything else they need recognition.
No one is going to recognize them as a state,
and in particular it would be difficult to get the
United Nations Security Council to recognize
them, but perhaps some kind of deal can be
made such as giving these groups some kind
of limited recognition as combatants in ex-
change for doing certain things”.>

Since recognition is of utmost importance
(especially for some NSAs), they often seek to
apply human rights law principles to legitimize
their organizations and causes on the interna-
tional stage. If they are seen to act in accord-
ance with international legal principles, states
may view these movements as genuine and
valid actors.%® For this reason more and more
NSAs tend to accept the binding nature of hu-
man rights laws.

The recent developments of international
law and efforts of the international community
to impose legal responsibility on NSAs is re-
garded to be the first step to ensure that hu-
man rights are not just ideals but also a reality.
International human rights obligations can fall
on states, individuals and NSAs. Different ju-
risdictions may or may not be able to enforce
these obligations, but the obligations exist just
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the same. With more and more national juris- In order to force NSAs to abide by human
dictions applying international human rights rights norms, direct responsibility would have
law as the law of the land, we can expect to to be created for NSAs, in addition to estab-
see an increasing acknowledgement of the lishing dispute settlement and suitable meth-
relevance of human rights norms for judging ods of implementation.

the conduct of NSAs.5¢
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TINATIN GOLETIANI

DEROGATION CLAUSE AND THE INTERNATIONAL COVENANT ON
ECONOMIC, SOCIAL AND CULTURAL RIGHTS

Introduction

Over the past 40 years, human rights law
became established as one of the fastest de-
veloping fields of international law. The num-
ber of instruments adopted on universal and
regional levels is beyond imagination. These
instruments deal with separate rights and
freedoms and also represent a compilation of
these rights. The adoption of two human rights
covenants in 1966 represented a benchmark
achievement for the development of the human
rights system worldwide. Initially the decision
of the Drafting Committee had been to adopt
one document that would have dealt both with
civil and political, as well as economic, social
and cultural rights, however, in 1952 it was de-
termined to draft two separate instruments.’

The present paper deals with International
Covenant on Economic, Social and Cultural
Rights (hereinafter ICESCR / Covenant), par-
ticularly with the issue that unlike other human
rights treaties, the instrument does not em-
body a derogation clause, which state parties
can invoke in exceptional and emergency situ-
ations, such as armed conflicts and natural di-
sasters. Hence, the paper analyzes how state
interest to provide public security or to defend
its national interests can be accommodated in
the Covenant.

For this reason, we must first explore
what the concept of derogation is, how it is un-
derstood and used in human rights law, what
the situations in which it may be invoked are,
which criteria it should satisfy, and what the
possible threats of its use are. The second
chapter is dedicated to the actual analyses of
Article 4 (limitation clauses) of the Covenant;

under which circumstances it may be appealed
to and how the Committee has dealt with such
cases. Additionally, the public international law
notion of force majeure is scrutinized and con-
tended that it may be applied to human rights
treaties since it represents one of the general
principles of international law.

The third chapter concerns the debate re-
garding the difference in the nature of rightsin
the two human rights Covenants and their
influence on the absence of the derogation
clause in the instrument. The last chapter
deals with new developments in the area of
economic, social and cultural rights; in particu-
lar, the adoption of the Optional Protocol to the
Covenant and how the absence of a deroga-
tion clause may affect the political will of states
to become part of it.

1. THE CONCEPT OF DEROGATIONS AND
THEIR PLACE IN HUMAN RIGHTS LAW

Since the adoption of the Universal
Declaration of Human Rights (UDIHR) in
1948, the standing of individuals as subjects
of international law has irreversibly altered
and the position of the individual in interna-
tional law and human rights law has particu-
larly started to improve. It is understood that
the traditional views of the individual and their
identification to nationality is not in favor of the
person. 2 Followed by the consequent adop-
tion of a series of human rights treaties in dif-
ferent legal systems,®> human rights law has
become established as one of the most impor-
tant, powerful and fastest growing branches
of international law. By signing and ratifying
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these instruments, states are obligated to fully
implement, respect, fulfill, protect and provide
the rights and freedoms embodied in them.*

Under both general international law and
human rights treaties, States Parties to in-
ternational treaties have the right in certain
circumstances to omit certain obligations
emanating from instruments.> Such actions
are understood to be the right of executive to
restrict or suspend basic rights during times
of war or other catastrophic situations.® This
is done in order to accommodate the sover-
eign right of a government to maintain peace
and order during public emergencies, and the
protection of the individual’'s rights from abuse
from the state.” At the same time, Prof. Nowak
compares this constitutional right of state of
emergency to the individual’s right of self-
defence under criminal law?®

In theory and practice of human rights law,
there are several methods for governments
to accommodate their obligations under
human rights documents and the need to
address possible deteriorating and dangerous
situations in the country, including denunciating
a treaty, making reservations and interpretative
declarations, along with “clawback” clauses®
and derogations.® The present paper will focus
mainly on the notion of derogations and their
place in human rights documents, particularly
in the ICESCR.

It should be noted, that derogation as a
technique of accommodating needs sought in
these cases is not between the state and the
individual; rather, it is between the individual’s
rights and freedoms and the rights and free-
doms of the community at large." This latitude
is given to states since it is understood that
in certain cases, such as war or other types
of public emergencies, they will not be able to
fully adhere to their obligations stipulated in the
documents; therefore, the provisions of a der-
ogation clause allow a suspension or breach
of certain obligations in circumstances of war
or public emergency, which would otherwise
be imputable to states.'? This possibility is pro-
vided for states in order to strike a fair balance
between improving protection of human rights,
on one hand, and the reasonable needs of the
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state to perform its public duties for the common
good, on the other.™ This right of derogation is
provided for by the majority of human rights
treaties, such as, the International Covenant
on Civil and Political Rights'* (ICCPR), the
American Convention on Human Rights, ' and
the European Convention on Human Rights
and Fundamental Freedoms'® (ECHR).

One of the main setbacks and points of
contention for using derogations is that in sev-
eral instances, a tendency to misuse this tool
has been observed, when states of emergency
and other methods of accommodating states’
needs have become a “normal” form of exer-
cising state authority."”” Prof. Nowak suggests
that in order to avoid this tendency, derogation
clauses in human rights treaties should walk
hand in hand with supervision and should be
limited to certain conditions.’”® These condi-
tions include the definition of emergency, cer-
tain technical requirements, such as public
proclamation of the state of emergency, and
the identification of those non-derogable rights
from which no derogation can be made even
in emergency situations.™

Analyzes of derogation clauses of various
human rights instruments reveal that while
they are generally quite similar, they also dif-
fer. For example, under ICCPR, a state can
use derogation only in time of a public emer-
gency, which threatens the life of the nation.
Measures taken to exercise the right of dero-
gation should comply with the following crite-
ria: 1. They should be strictly required by the
exigencies of the situation; 2. They should not
conflict with the state’s other obligations under
international law; 3. They should not involve
discrimination based solely on race, color, sex,
religion, language or social origin.?° In addi-
tion, the article provides for the UN Secretary
General immediately notified of which rights
were derogated from, with detailed explana-
tions of the cause. The Secretary General
should also be informed about the date of
terminating the derogation. 2! The article also
enumerates non-derogable norms.?

Article 15 of the ECHR prescribes that
State parties can derogate from their obli-
gation under the Convention in time of war
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or other public emergencies that threatens
the life of a nation. The measures taken by
states should be strictly proportional and they
should not contravene the State’s other obli-
gations under international law.® Like ICCPR,
the ECHR also requests states to inform the
Secretary-General of the Council of Europe of
cases of derogating and the reasons thereof.?*
Moreover, similarly to ICCPR, the ECHR also
has a non-derogable rights listing,?® however,
as noted by some scholars, this is a more re-
strictive catalogue of non-derogable essential
rights.?®

The aforementioned requirements are
very well summarized by Judge Higgins, who
emphasized that derogations to human rights
obligations should be acceptable only if events
make them necessary and if they are propor-
tionate to the dangers that those events rep-
resent. They should also be scrutinized by the
international community to analyze the prac-
tice. ¥

The essential feature in understanding the
importance of derogations in human rights law
is when and in what circumstances they can
be invoked. As previously mentioned, it is gen-
erally permitted to derogate from obligations
in cases of war?® and public emergencies that
threaten the life of a nation. As noted by Prof.
Nowak, nearly every state that made deroga-
tions under Art. 4 of the ICCPR, justified their
action by claiming domestic emergency.?®

At the same time, wars and internal dis-
turbances of armed character are not the only
public emergencies. Natural disasters internal
disturbances and dissension, to some extent,
can also serve as a basis to invoke the dero-
gation clause,* as noted in the process of the
drafting of the ICCPR:

“The main concern was to provide for a
qualification of the kind of public emergency in
which a State would be entitled to make dero-
gations from the rights concerned in the cov-
enant which would not be open to abuse, The
... wording is based on the view that the public
emergency should be of such a magnitude as
to threaten the life of a nation as a whole.” ¥

In analyzing this issue, it is important to
review case-law of the European Court of

Human Rights (ECtHR), as the derogations
provision has been extensively dealt with by
the Court, which sets criteria and assists in un-
derstanding the meaning of the provision.3?

In one of its earlier case-law dealing with
this issue, the Court in Lawless, defined public
emergency as “threatening the life of the na-
tion” as an “exceptional situation of crises or
emergency, which affects the whole popula-
tion and constitutes a threat to the organized
life of the community of which the state is
composed.”

In the Greek case, European Commission
of Human Rights further elaborated criteria
for public emergency as that which would en-
danger the life of the nation. The Commission
observed that such a situation: 1. should actu-
ally be imminent; 2. its effects must cover the
whole nation; 3. continuance of the organized
life of the community must be threatened; 4.
the danger or crisis should be of such mag-
nitude that normal measures or restriction
permitted by the convention are plainly inad-
equate.

In Ireland v. United Kingdom, the British
derogation from the ECHR was approved by
both the Commission and the Court. The Court
also underlined that public emergency could
presumably exist if the emergency appears to
be confined to one part of the country, such as
particular provinces, cantons etc.® Thus, the
Court emphasized that a geographically lim-
ited emergency may exist.

As noted by Judge Buergenthal, these
definitions and tests can be applied with equal
justification to the identical language in Art. 4
of the ICCPR.3®

At the same time, invocation of deroga-
tions on the grounds of emergencies result-
ing from domestic unrest, guerilla war etc.,
currently represent the biggest threat to the
sustainable application of human rights docu-
ments.¥

Human rights bodies also tackle this prob-
lem in their process of evaluating states’ noti-
fications concerning derogations. The Human
Rights Committee (HRC) expressed justified
doubts about the prolonged state of emer-
gency declared by the Chilean government,
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while reviewing the country’s second periodic
report.®® HRC enquired whether all the mea-
sures taken under the state of siege declared
in 1976, were still being applied, or whether
measures “intended to be limited in space
and in time ... had been transformed into in-
stitutional restrictions in force throughout the
country for an indefinite period” and required
“convincing proof of the existence of a dan-
ger which could not be overcome in any other
way” from the state .*° The latter questioning
the validity is similar to the inquiry done by the
Commission of Human Rights in the Greek
case, when the Commission also doubted the
existence of the emergency that threatened
the life of the nation in Greece.*°

In Landinelli Silva v. Uruguay, HRC ques-
tioned the margin or appreciation enjoyed by
states and denounced Uruguay’s invocation of
Art.4, when it found that “the State Party is du-
ty-bound to give a sufficiently detailed account
of the relevant facts when it invokes Article
4(1) and that it is the Committee’s function
‘to see to it that States parties live up to their
commitments under the Covenant™'.

Human rights monitoring bodies do not
always denounce the invocation of Art. 4 in
cases of domestic tension. For example, in
November 2007, Georgia submitted its dip-
lomatic communication to both the Council
of Europe and the UN, concerning its deci-
sion to derogate from the rights of two instru-
ments. The State based its decision on the
existence of a situation threatening the life of
the nation, claiming massive demonstrations
were transforming into an uprising directed
towards changing the government by uncon-
stitutional means, as well as the necessity to
avoid further disturbances in the country and
ensure restoration of the rule of law and effec-
tive functioning of government institutions.*?
Both the Secretary General of the UN and the
Council of Europe underlined that in the case
of derogations, the state enjoys a wide margin
of appreciation, however, this discretion was
closely monitored by the international commu-
nity.*3

To the international community, the after-
math of two World Wars acknowledged that
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the protection of individuals is one of the most
sacred obligations of the states. The adop-
tion of a number of human rights instruments
in European, American and African legal sys-
tems, as well as the negotiation of two cov-
enants on the universal level, enhanced the
protection of human rights, which was initiated
by the UDHR. By signing, ratifying and imple-
menting the provisions of these documents
into national legislation, states reaffirm their
intention to adhere to these instruments. State
practice crystallizes certain situations, how-
ever, when due to emergency circumstances,
states are not able to safeguard these rights
to individuals. Therefore, in order to accom-
modate these type of situations, human rights
treaties include derogation clauses, by invo-
cation of which, states inform the international
community that due to specific reasons and
during a limited time, they will not be able to
safeguard certain rights and freedoms of in-
dividuals for which states would have been
responsible otherwise. The inclusion of this
provision in the body of human rights instru-
ments was motivated by an objective reality,
as not all rights and freedoms can be guaran-
teed all the time. Usually, documents include
so-called non-derogable rights and freedoms
that are exempt from derogation even in ex-
traordinary circumstances when other rights
are not protected.

At the same time, the international com-
munity established supervision over such ac-
tions of states when the relevant human rights
organs carefully scrutinize the reasons, rights,
timeframe and the general circumstances of
the invocation. As relevant practice has veri-
fied, these organs are very strict and limited
in giving states discretion for the application of
derogation clauses*

Unlike the ICCPR, IACHR and ECHR, the
International Covenant on Economic Social
and Cultural Rights does not include the dero-
gation clause, it is only restricted to limitations.
Further chapters of this paper will analyze the
reasons for such exclusion, as well as the
modern day realities of the application of Art. 4
of the Covenant.
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2. ACCOMMODATION METHOD FOR
DEROGATIONS UNDER ICESCR: ANALYSES
OF ARTICLE 4 OF THE COVENANT

a. Limitation Clause of the Covenant

Article 4 of the ICESCR prescribes that:

The States Parties to the present
Covenant recognize that, in the enjoyment of
those rights provided by the State in confor-
mity with the present Covenant, the State may
subject such rights only to such limitations as
are determined by law only in so far as this
may be compatible with the nature of these
rights and solely for the purpose of promoting
the general welfare in a democratic society.

The wording of the article makes it clear
that it does not allow derogations and it ac-
commodates possible cases of diverging state
practice through limitations* which should be:
1. Prescribed by law; 2. If the rights subject to
limitation provide for it; 3. With an overall aim
to enhance the general wellbeing and benefit
in the society.

Prescribed by law: Under this criterion it is
understood that the law should be of a general
application; it should be clear, precise and ac-
cessible and it should provide adequate safe-
guards and effective remedies against illegal
or abusive imposition.*®* Moreover, any dis-
crimination should not be arbitrary, unreason-
able, non-proportionate and discriminatory, as
in human rights law in general.*’

As to the second requirement, Limburg
Principles explicitly indicate that a limitation
should not be used so as to jeopardize the es-
sence of the rights concerned.*® This means
that while applying limitations, states have a
burden of proof that their actions are compat-
ible with the nature of limited rights.*

The requirement of promoting the wel-
fare of society is also reflected in Limburg
Principles, where it is interpreted that imposi-
tion of limitations by states should serve the
general well-being of the people.®® Several
commentators understand this criteria bars
states from invoking such concepts as “na-
tional security” or “public order” as the legal
basis for limitations, since they are not directly
linked to the welfare of society and its indi-

vidual members.5' The same argument is ef-
fectively put forward by the Committee when
examining state reports, emphasizing that in
cases of armed conflicts, internal disturbances
or riots, member states still have an obligation
to comply with the provisions of Covenant.

For example, while analyzing the report of
Irag, the Committee noted that the Covenant
was applicable before and during the armed
conflict with Islamic Republic of Iran; and even
after Irag’s occupation of Kuwait. It went fur-
ther when emphasizing that Iraq was under
the obligation to act in full compliance with the
instrument, even in the instance of embargo,
though the Committee expressed its under-
standing over the difficulties arisen with this
respect.®

In the case of internal armed conflict in
Guatemala, the Committee noted that the
existence of more than 20 years of conflict
precluded effective implementation of the
Covenant, however, even in this case it em-
phasized that a state cannot justify its non-
compliance with its obligations by derogating
from them.®® It was generally underlined by the
Committee that armed conflicts hamper the
protection and fulfilment of human rights, yet
despite this, member states should act in good
faith and implement the Covenant.>* Moreover,
the Committee also noted that because vulner-
able groups are especially at risk during such
emergency situations, states should take all
appropriate measures to provide the benefits
of the instrument to them.%®

To fully understand of the scope of Art.
4 it would have been useful to have an au-
thoritative interpretation of the article by the
Committee on Economic Social and Cultural
Rights by issuing general comments. So far,
the Committee has not drafted a General
Comment concerning determination and in-
terpretation of the legal nature of Art. 4 provi-
sions. However, the Committee did try to shed
the light on this issue while dealing with other
articles. For example, when dealing with right
to education and right to health, the Committee
emphasized that the limitation clause is primar-
ily intended to protect the rights of individuals,
rather than permit imposition of limitations by
states. %
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Hence, it has traditionally been the Com-
mittee’s position that any type of limitation to
the rights of individuals exercised by govern-
ments should not be done isolated from the
Covenant, but should be made with the idea
of promoting the well-being of the nation as
a whole and these limitations should be of
a temporary character only and should fully
comply with the criteria established therewith.
The Committee has not yet elaborated on the
General Comment for Art. 4 in order to clarify
and interpret its legal nature, however, it ef-
fectively deals with it to some extent, in other
general comments and examinations of state
reports.

b. Principle of Force Majeure as a right
to derogate

ICESCER does not embody explicit autho-
rization for states to derogate from their obliga-
tions under the instrument, even in such emer-
gency situations as armed conflict or natural
disaster.5” The same approach is taken by the
Committee while assessing periodic reports of
the State Parties under the Covenant.

Under international law, circumstances
exist that preclude wrongfulness of an act of
a state.%® Force majeure has long been ac-
cepted as such a measure.® It involves a situ-
ation where a state is in effect compelled to
act in a manner that contravenes its interna-
tional obligations.®® In particular, the Vienna
Convention on the Law of Treaties prescribes
that “[a] party may invoke the impossibility of
performing a treaty as a ground for terminating
or withdrawing from it .... If the impossibility is
temporary, it may be invoked only as a ground
for suspending the operation of the treaty”.
81 Moreover, Articles on the Responsibility of
States provide for the exemption of a state
from its international responsibility “if the act is
due to ... occurrence of an irresistible force or
of an unforeseen event, beyond the control of
the State making it materially impossible in the
circumstances to perform the obligation.”®?

As noted by Professor Crawford, the con-
cept of force majeure is embodied in a num-
ber of international treaties governing differ-
ent aspects of international law,%® which helps
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confirm the existence of a general principle
of international law.®* The Permanent Court
of International Justice in the Serbian Loans
judgment already considered the concept a
general principle of international law as early
as 1929.%°

It can be understood from the aforemen-
tioned that even though the ICESCR does not
embody the derogation provision and makes
no direct provision for the case of war or other
public emergencies, international law provides
states in extreme crisis situations with the pos-
sibility to refer to the notion of force majeure
in order to justify their non-compliance with
the Covenant obligations.®® However, in order
to justify force majeure, states should comply
with certain criteria.®”

Professor Shaw asserts that there is a
need for states to satisfy a high threshold for
the invocation of this concept.® Commentaries
to the Draft Articles on State Responsibility pro-
poses the following criteria for this approach:
a. The act in question should be brought by

irresistible force;

b. That is beyond the control of the Gover-
nment;

c. Which makes it materially impossible in the
circumstances to perform an obligation.®®

As indicated by the International Law
Commission, material impossibility may arise
due to a natural or physical event, human in-
tervention including armed conflict, or some
combination of the two.”® However, the corner-
stone of this notion is that “the situation must
be irresistible, so that the State concerned has
no real possibility of escaping its effects”.”
Moreover, even in these cases, force majeure
does not extend to situations brought about by
the neglect or default of the State;”? or due to
political or economic decrees or crises, where
performance of an obligation becomes more
difficult.” According to the Rainbow Warrior
Arbitration, the test of applicability of this
doctrine is one of “absolute and material im-
possibility” and circumstances that rendered
performance of an obligation more difficult or
burdensome did not constitute a case of force
majeure.’™

Thus, it is evident that the criteria estab-
lished for force majeure — namely, absolute im-
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possibility of performing obligation - is stricter
than derogation clauses in human rights trea-
ties that provide for emergency.”™ As indicated
by the report composed by a meeting of ex-
perts on rights not subject to derogation during
states of emergency and exceptional circum-
stances, “derogations set a lower threshold
for absolving a State of responsibility for non-
compliance with treaty than impossibility”.”
Additionally, while drawing a difference be-
tween public emergency under human rights
treaties and force majeure in international
law, Svensson — McCarthy underline that non-
performance of international legal obligations
must be due to irresistible force that leaves no
choice of action to states, while the crisis situ-
ations covered by the concept of public emer-
gency in international human rights law do in
most cases, though not always, present the
responsible authority with a variety of means
of how to manage the situation concerned.
In other words, the human rights notion is of
a more intentional voluntary nature that the
general international law concept of force ma-
jeure.’”

While analyzing the issue of the possibil-
ity of applying force majeure to the Covenant,
Professor Sepulveda indicates that in the con-
text of the Covenant, this impossibility rule of
force majeure means that in cases of war or
other natural disasters, or even unforeseen
economic crisis of great magnitude that make
it impossible for states to comply with their
obligations, states may preclude the wrong-
fulness of actions by referring to the notion of
force majeure.” However, she also notes that
in circumstances of force majeure, state action
should not be the reason of the impossibility
to perform, and while invoking this notion, the
state should still act in good faith, taking into
consideration the general welfare of society.”

Therefore, it is generally underscored that
force majeure is indeed a very extraordinary
circumstances and it must be interpreted re-
strictively, in light of the object and purpose
of the Covenant,?® since some provisions of
the international law of treaties are not always
well-suited to the application of human rights
treaties.®!

Hence, it can generally be summarized
that if derogation from the Covenant is to be
permitted and made under the rules of general
international law, such derogation should com-
ply with the criteria of force majeure, which is
stricter than the derogation criteria of “public
emergency” in international human rights in-
struments; moreover in these cases, state ac-
tions should be directed towards promoting
the general welfare of society. Such deroga-
tions, however, should generally comply with
the principles of non-discrimination and pro-
portionality.?

Nevertheless, some commentators argue
that due to the flexibility of Art. 2(1), the limi-
tation clause of Art.4, ICESCR and the reser-
vations to the instrument, there are very few
cases in which states will genuinely need to
invoke force majeure.®

Moreover, if we subject make a detailed
analyses of General Comments of the Com-
mittee, as well as other interpretative texts
to the Covenant, it may be argued that the
Covenant, notwithstanding harsh assessment
showed by the Committee in its concluding
observations, does not prohibit derogations
from the instrument in cases of war or public
emergency.

In its general comments, the Committee
elaborated the concept of “core obligation”
which is the minimum core content of rights
that cannot be derogated from or limited. For
example, the Committee underlined that the
state “cannot, under any circumstances what-
soever, justify its non-compliance with the core
obligations that are non-derogable” 3 and that
ensuring these obligations is the raison d’étre
of the Covenant.®®> Moreover, while dealing
with right to health the Committee enumerated
these core obligations:

“(a) To ensure the right of access to health
facilities, goods and services on a non-
discriminatory basis, especially for vulner-
able or marginalized groups;

(b) To ensure access to the minimum essen-
tial food which is nutritionally adequate
and safe, to ensure freedom from hunger
to everyone;

(c) To ensure access to basic shelter, housing
and sanitation, and an adequate supply of
safe and potable water;
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(d) To provide essential drugs, as from time to
time defined under the WHO Action Pro-
gramme on Essential Drugs;

(e) To ensure equitable distribution of all health
facilities, goods and services;

(f) To adopt and implement a national public
health strategy and plan of action, on the
basis of epidemiological evidence, ad-
dressing the health concerns of the whole
population; the strategy and plan of ac-
tion shall be devised, and periodically re-
viewed, on the basis of a participatory and
transparent process; they shall include
methods, such as right to health indica-
tors and benchmarks, by which progress
can be closely monitored; the process by
which the strategy and plan of action are
devised, as well as their content, shall
give particular attention to all vulnerable
or marginalized groups.

44. The Committee also confirms that the
following are obligations of comparable prio-
rity:

(a) To ensure reproductive, maternal (pre-na-
tal as well as post-natal) and child health
care;

(b) To provide immunization against the major
infectious diseases occurring in the com-
munity;

(c) To take measures to prevent, treat and
control epidemic and endemic diseases;

(d) To provide education and access to infor-
mation concerning the main health prob-
lems in the community, including methods
of preventing and controlling them;

(e) To provide appropriate training for health
personnel, including education on health
and human rights. "%

Bearing in mind the aforementioned,
the Maastricht Guidelines on Violations of
Economic, Social and Cultural Rights tend to
distinguish actions and omissions that amount
to a violation of Covenant rights, the impor-
tance of differentiation of inability to comply
with the obligations under the Covenant, and
unwillingness of states to act in accordance
with these obligations. & Furthermore, the
guidelines note that “[a] State claiming that it
is unable to carry out its obligation for reasons
beyond its control has the burden of proving
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that this is the case”; and as an example of
such inability, the need to close an educational
institution after an earthquake was indicated.8®
Moreover, Principle 14 identifies precisely
that calculated obstruction or termination of
the progressive realization of a right protect-
ed by the Covenant is prohibited, unless the
State acts within a limitation permitted by the
Covenant, or it does so due to a lack of avail-
able resources or force majeure.”®

Hence, it can be understood that although
the text of the Covenant does not include
any derogations clauses, the Committee in
its observations is very clear to indicate that
states cannot derogate from the instrument
even in cases of armed conflict and other
public emergencies. Nevertheless, it is obvi-
ous that the Committee and jurists that drafted
the Maastricht Guidelines, clearly recognize
the right of states to invoke the force majeure
clause as circumstances precluding wrongful-
ness; a right that currently represents the gen-
eral principle of international law.

Moreover, some commentators challenge
a similar lack of explicit authorization of reser-
vations under the both ICESCR and ICCPR
by arguing that “the absence of a provision [on
reservations] does not mean that reservation
to the Covenants are not admissible, but that
the question is governed by the general rules
of international law.”®® Therefore, the position
seems to be that reservations are allowed to
the extent that they are compatible with the
object and purpose of the Covenants and it
is up to the states to decide when they meet
the test.®" The same rule can be applied to the
derogation issue by borrowing the concept
of force majeure from the international law of
treaties.

3. REASONS BEHIND THE ABSENCE OF
THE DEROGATION CLAUSE FROM THE
COVENANT

While analyzing the issue of the applica-
bility of the Covenant to emergency situations,
some commentators specifically note that the
absence of the derogation clause is an inten-
tional omission and the Covenant’s protection
also covers such situations as war or natural
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disasters.®? However, other authors argue that
due to the specificity of the nature of rights un-
der the ICESCR, there is no need for dero-
gation, since the obligations in the Covenant
are not legal obligations in strict sense, but
are merely programmatic goals that should be
achieved by the governments progressively.®
In this chapter, these reasons and understand-
ings will be discussed.

One of the main reasons the Drafting
Committee was asked to draft two separate
documents in 1952, was that state delegations
questioned the legal nature of their obligations
under the ICESCR.* While analyzing the posi-
tion of the states, it should be kept in mind that
human rights treaties essentially have a differ-
ent place and aim in international law, since
unlike other international treaties that create
legal rights and obligations among states -
the equal actors in international law®, human
rights instruments tend to obligate states to
protect and provide rights and freedoms to
individuals residing on their territories. This
makes it very clear that in the drafting process;
states usually act especially careful when de-
fining their obligations under various human
rights instruments. This was the precisely the
case when drafting Art. 2 (defining the scope
of legal obligation) under the Covenant. It was
considered that since two documents provided
different rights in nature, they required different
methods of implementation.®® This idea was
actively shared by different commentators.
Scott notes that ICCPR provides for negative
obligations to states, where obligations do not
interfere with the enjoyment of rights; while the
ICESCR embodies positive obligations; i.e. it
obliges states to create these rights and to en-
sure them to individuals.®” At the same time,
Alston emphasizes that one of the main obsta-
cles of acceptability of these rights is that they
are vague and their legal nature is not precise,
therefore, according to him, it is the job of the
Committee to adequately respond to this is-
sue.® He continues to explain this reason by
noting that when the Covenants were drafted,
in ICCPR’s case, they were based on the sub-
stantial national jurisprudence available in
states, while in the cases of economic, social
and cultural rights, the drafting Committee had

to start from the scratch due to the absence of,
or very limited character of such case-laws.*®
Thus, in many cases, obligations imposed by
the Covenant seemed more demanding and
substantial to states than certain government
representatives expected.'®

At the same time, Eide defined yet anoth-
er critical aspect of the nature of ICESCR; he
noted that while economic, social and cultural
rights exist and are broadly recognized, the
corresponding obligations are not.'°* Moreover,
Craven further elaborates the question of ob-
ligations and notes that “in the context of obli-
gations ... there has been a tendency to either
exaggerate or underplay the precise situation
with the effect of preventing a clear and un-
controversial picture from developing.”'?

As noted, there are different criteria as to
how and why economic, social and cultural
rights differ from the civil and political ones that
were used by the authors in order to separate
the two Covenants. Professor Sepulveda ana-
lyzes these arguments and proposes that the
dichotomy of these two types of rights encom-
pass nearly every argument put forward by
other commentators. According to the dichot-
omy, the nature of rights is: 1. Positive/nega-
tive; 2. Progressive/immediate; 3. Expensive/
cost-free; and 4. Vague/precise.'®

Positive/negative: This has been one of
the main arguments for delegations and com-
mentators who tried to distinguish between
the two Covenants; recognizing that only
negative obligations are to be understood as
legal in nature.’ As noted by Sepulveda, this
approach was especially evident in writings of
1970s."% However, the Committee itself rebut-
ted this approach, when noting that both cove-
nants include sets of positive and negative ob-
ligations.'® Furthermore, it was stressed that
positive and negative duties are part of the
requirement of both sets of rights and dividing
them simply into positive or negative is an “ar-
tificial, simplistic and arid exercise.”’”” As an
example of this argument, it can be said that
the right to food includes the right for everyone
to procure their own food supply without inter-
ference, or the right to housing also includes
the right not to be forcibly evicted.%®
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Cost-free/expensive obligations: 1t has
been continuously argued that civil and politi-
cal rights are cost-free, while economic, social
and cultural rights are expensive.'®® However,
this argument is not independent and is closely
related to the positive/negative obligations ar-
gument. And since the Committee has stated
in numerous occasions that the ICESCR em-
bodies both sets of rights, this argument loses
its acuteness. Nonetheless, it should always
be kept in mind that for the full implantation
of rights in the instrument, sufficient financial
resources are needed. However this issue
should not be the determining factor of the le-
gal nature of the right, since ICESCR also em-
bodies rights that are absolutely cost-free.

Progressive/immediate obligations:
During the drafting process, delegations ar-
gued that the fact that the Covenant has to
be implemented in a progressive manner, the
nature of obligation is affected as it makes
it difficult to find the scope and extent of a
state’s legal obligations."® According to the
Committee, progressive realization means the
full realization of economic, social and cultural
rights will not be achievable in a short period
of time."" Yet, the Committee also elaborates
on the core minimum obligations of states that
have immediate effect.”? Moreover, as noted
by the Inter-American Commission on Human
Rights, progressive realization of economic,
social and cultural rights “does not mean that
governments do not have the immediate ob-
ligations to make efforts to attain the full re-
alization of these rights”.""® Therefore, the ar-
gument that the Covenant the rights should
not be considered legal because of their pro-
gressive nature misses the point of the object
and purpose of the Covenant. The instrument
understands the difficulties and barriers that
states have implementing its provisions, which
is why it enters a realistic vision of the obli-
gations, while at the same time it enumerates
quite precisely “core obligations” that states
should comply with in all circumstances.

Vague/precise obligations: Arguments
by supporters of this type of distinction are
also very closely connected to the distinc-
tion of positive/negative obligations and they
propose the idea that economic, social and
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cultural rights are some type of guidelines for
actions of state and require only general, pro-
gressive and positive obligations, therefore,
by their very nature they are drafted in general
terms."* However, the Committee also refuted
this argument in its general comments, where
the scope and nature of state obligations un-
der the Covenant are interpreted in detail and
provide minimum core obligations that cannot
be derogated from and are subject to imple-
mentation by all member states.

Subsequently, as underlined by Sepulveda
in retrospect, we can see that the majority of
the Covenants’ drafters were mistaken in their
belief that the two clusters of rights and obli-
gations they imposed were different in nature.
While political, ideological and economic cir-
cumstances might be invoked to justify their
limited view of the nature of human rights and
duties, in the present level of the development
of human rights law as a part of international
law, it has been necessary to adopt a wider
perspective and vision."®

Yet another criticism of the Covenant that
leads delegations and scholars to argue over
the absence of a derogation clause and a very
narrow limitation formula, was an intentional
measure. Although it was drafted as a legally
binding document, the rights involved are not
legal rights but are more of a political nature;
so-called programmatic goals that states
should have a progressive obligation to imple-
ment. These are not enforceable national and
international judicial/quasi-judicial organs and
thus they are non-justiciable rights, unlike the
rights in the ICCPR."® Without getting into
much detail, this may have been the argument
when the document was drafted or during its
early period of implementation, however, re-
ality in this regard has somehow changed to-
day.

Human rights law, including the field of
economic, social and cultural rights, is not
static, as it evolves over time and adapts to
new realities."” Several important instruments
and mechanisms, both on the universal as well
as regional levels, have been developed in the
sphere of economic, social and cultural rights
since the adoption of ICESCR that strengthen
the legal nature of obligations and ensure that
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these rights are fully implementable and justi-
ciable.

In 1999, the Optional Protocol to the
Convention against Discrimination against
Women (CEDAW) was adopted. This pro-
vided for a system of individual complaints
as well as a procedure of enquiry. This instru-
ment enables complaints to be filed on viola-
tions of economic, social and cultural rights
safeguarded by the CEDAW."® On a regional
level there have been several improvements.
In September 1998, the Third Additional
Protocol'® to the European Social Charter was
actualized and provides a collective complaint
system for the social rights embodied therein.
Moreover, in 1988 the San Salvador Protocol
on Economic, Social and Cultural Rights to the
American Convention was adopted.?® This in-
strument also establishes a system of individ-
ual complaints for the right to education and
right to organize trade unions.''

Simultaneously, the African Charter on
Human and People’s Rights'?2 contains a full
range of economic, social and cultural rights
similar to the European and American mod-
el. Moreover, under the Charter, the African
Commission is empowered to receive com-
plaints from individuals and non-governmental
actors concerning alleged violations of rights.
Among the limited cases the Commission re-
viewed and dealt with were, violations of so-
cial and economic rights. For example, in a
statement against Zaire, the Commission es-
tablished that “the failure of the government to
provide basic services such as drinking water
and electricity and shortage of medicine” con-
stituted a violation to the right to health, Art 16
of African Charter.'?®

Recent jurisprudence of the European
Court of Human rights has been characterized
with using a so-called “integrated approach,”
defined as the protection afforded by civil and
political rights instruments to economic and
social rights.'?* In this regard, the Court provid-
ed that “[w]hilst the Convention sets forth what
are essentially civil and political rights, many
of them have implications of an economic or
social nature, .... [therefore] the mere fact that
the interpretation of the Convention may ex-
tend into the sphere of economic and social

rights should not be a decisive factor against
such an interpretation; there is no water-tight
division separating that sphere from the field
covered by the Convention”.?®

At the same time, the attention directed
by national judiciary organs to the justiciability
of economic, social and cultural rights should
also be kept in mind. From the moment the
ICESCR was adopted, there were a number of
cases where national courts analyzed state ob-
ligations from the perspective of the Covenant
and the General Comments on Committee.
For instance, in 1985 the Supreme Court of
India concluded that the right to live includes
the right to livelihood, so in the case of [forced]
eviction, petitioners will be deprived of latter.'2¢
In the Grootboom case, the Constitutional
Court of South Africa dealt with the right to ad-
equate housing and although it noted that pro-
viding adequate housing to all those in need is
an extremely difficult task for the state, it none-
theless declared that “these are rights and the
Constitution obliges the state to provide them.
This is an obligation that can and ... [it] must
enforce.”?

According to all the aforementioned, it is
obvious that with the development of the hu-
man rights law, the scope of social, economic
and cultural rights has become more pre-
cise and specific. Through the Committee’s
General Comments, Maastricht Guidelines,
and Limburg Principles, the legal nature of the
obligation has been specified and alleged vio-
lations have been defined. Moreover, through
the application of economic, social and cultural
rights by different national, regional and inter-
national bodies, the theory that these rights do
not represent justifiable ones have been refut-
ed, at least to a certain extent. However, there
is still an evident lack of supervisory mecha-
nisms on the international level that provide a
basis to argue whether those rights are justi-
ciable or not; therefore, no additional deroga-
tion clause is needed. As noted by Professor
Higgins, the absence of a derogation clause
in ICESCR implicitly confirms the view that
such a clause should only be deemed nec-
essary where there are strong implementa-
tion provisions.'?® Thus, the next chapter cov-
ers the future of the Optional Protocol to the
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International Covenant on Economic, Social
and Cultural Rights and what consequence
the lack of a derogation clause can have for a
states’ decision to become party to it.

4. OPTIONAL PROTOCOL TO ICESCR:
HOW THE ABSENCE OF THE DEROGATION
CLAUSE MAY AFFECT THE DECISION OF
STATES TO JOIN IT

On November 18, 2008, after being ad-
opted by the Human Rights Council, the Third
Committee (on social, cultural and humanitar-
ian issues) approved a draft resolution and
recommended the General Assembly of the
United Nations to adopt the Optional Protocol
to the International Covenant on Economic,
Social and Cultural Rights.'?® Under the
Optional Protocol, individuals and groups
are granted the right to submit communica-
tions (complaints) concerning non-compliance
of states with the Covenant.’™ The Optional
Protocol will enter into effect upon depositing
the 10" instrument of ratification to the deposi-
tary.”®" As of July 2010, the instrument was
signed by 33 and ratified only by 2 states.'3?

The Optional Protocol was formally
opened for signature in March 2009."* Apart
from receiving communications concerning al-
leged violations of the Covenant, the Protocol,
provides for the following:

— The possibility of so-called “interim meas-
ures.” The Committee may transmit re-
quests to the State Party for urgent con-
sideration. In this way, the State Party can
take such interim measures to avoid pos-
sible irreparable damage to the victims of
alleged violations.

— The Protocol also creates an inquiry pro-
cedure, stating that if the Committee re-
ceivesreliable information indicating grave
or systematic violations of the Covenant,
the Committee shall invite that State Party
to cooperate in the examination of the in-
formation and to this end, submit observa-
tions with regard to the information con-
cerned. The inquiry may include a visit to
the territory of the State Party concerned.

— The Protocol requires that States take
all appropriate measures to ensure that
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individuals under its jurisdiction are not

subjected to any form of ill-treatment or

intimidation as a consequence of commu-
nicating with the Committee pursuant to
the Protocol.

It also enables the Committee to offer
its offices so that concerned parties may at-
tempt to reach a friendly settlement on the
basis of respect of the rights provided in the
Covenant.

Adoption and opening for signature of the
Optional Protocol was a big step forward in
making economic, social and cultural rights
enforceable on an international level, before
the body intended to deal exclusively with
them. The importance of the Protocol is very
well summarized by Luise Arbour, when she
noted that “[t]he Protocol will provide an impor-
tant platform to expose abuses that are often
linked to poverty, discrimination and neglect,
and that victims frequently endure in silence
and helplessness. It will provide a way for in-
dividuals, who may otherwise be isolated and
powerless, to make the international commu-
nity aware of their situation. Since the adop-
tion of the two core international human rights
covenants in 1966, the lack of a complaint pro-
cedure for economic, social and cultural rights
has been a missing piece in the international
human rights protection system.”'34

The fact that the instrument opened for
signature 10 years after the authors elabo-
rated its first draft, indicates that states had
not demonstrated the political will to adopt an
optional protocol. The above is also proven by
the fact that since its adoption in 2008 only 2
States ratified it.

It is of particular interest, once the Proto-
col enters into force, how states that signed
and ratified it deal with situations that will re-
quire derogations and limitations from the
Covenant, and how the Committee assesses
such actions. If the Committee proceeds with
a strict, literal interpretation of Article 4 provi-
sions and argues that even in situations of war,
internal tensions, riots and natural disasters
states may not derogate from their obligations,
it first risks that states may become politically
unwilling to become parties to the Protocol or
that they may not comply fully with its recom-
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mendations. However, at this early stage, it is
difficult to assess what attitude other Commit-
tees and States will have.

CONCLUSION

Despite the initial reluctance, economic,
social and cultural rights have attained quite
a unique standing in human rights law in the
past 20 years, due to the active engagement
of international actors such as UN treaty bod-
ies, the UN Commission on Human Rights,
Sub-Commission and its specialized agen-
cies. No less important is the further enhance-
ment of the legal framework in all three main
regional systems of Europe, the Americas and
Africa, as well as the enormous effort monitor-
ing bodies have taken by elaborating on com-
prehensive case-law, not to mention the tre-
mendous dedication international and national
non-governmental organizations have shown.
Initially not quite understood to be stricto sensu
legal rights, they merely represented program-
matic — political goals; standards that had to
be achieved progressively and in cooperation
with the international community as a whole.
However, after the adoption of the Covenant
in 1966, these rights have come long way to
establish themselves as the enforceable and
justiciable rights, at least to certain extent. The
elaboration and opening to signature of the
Optional Protocol to the Covenant in March
2009, in which the individual complaint sys-
tem has finally been put forward, once again
proved that those who never believed in the
justiciability of these rights were wrong.

Notwithstanding  the  achievements
reached, the signing and ratification proce-
dure of the Optional Protocol is of paramount
importance, since it allows individuals and
groups to submit communications concerning

alleged violations of the Covenant on behalf
of states. Moreover, it provides the Committee
with an appropriate tool to enforce the provi-
sions of Covenant in real life, even by provid-
ing recommendations to States. This was the
last piece of jigsaw that was lacking as several
commentators noted.

One of the main challenges, however,
that the Committee and international commu-
nity face will be how the Committee manages
to maintain its strict interpretation of the Cov-
enant (as has been the case with its General
Comments), and ensure that its recommenda-
tions under the new instrument are indeed tak-
en into account and implemented by States.

Accommodating the needs of states
which arise from cases of armed conflicts,
public emergencies and natural disasters
represents a significant issue and the Com-
mittee must unavoidably deal with these situ-
ations, and to some extent, should allow the
use of the principle of force majeure under
the general principles of international law in
cases when it is necessary to take deliberate
retrogressive actions, that arise from natural
disasters or internal armed conflicts. At the
same time, the Committee should ensure that
states recognize and adhere to the “core ob-
ligations” under the Covenant notwithstanding
any circumstances. Taking into consideration
all above-mention it could be concluded that
as was noted by Ignazio Saiz the progress
made in advancing the legal justiciability of
economic and social rights, as for today, has
not been matched in the arena of politics and
public policy.”® Therefore, overcoming this
gap is the crucial point to which both States
and the Committee can substantially contrib-
ute and where the Optional Protocol can be a
major instrument.
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BABUTSA PATARAIA

GEORGIAN TOLERANCE - ASSESSED BY THE EUROPEAN
COMMISSION AGAINST RACISM AND INTOLERANCE

INTRODUCTION

After its visit to Tbilisi in October 2009, the
European Commission against Racism and
Intolerance (hereinafter ECRI) released its
third periodic report on Georgia on June 15"
2010. This article aims to assess all three pe-
riodic reports on Georgia in order to identify
ECRI's vision of Georgia’s progress and er-
rors in combating racism and intolerance.

Traditionally,cooperationbetween Georgia
and ECRI is productive. The Commission was
one of the first entities that called upon Russia
to stop the discrimination of ethnic Georgians
in 2006. The Commission issued a special
statement on December 18, 2006, that con-
demned the mass arrests and deportations
resulting in deaths of Georgians in Russia.’

In 2002 and 2007, the ECRI visited Geo-
rgia to produce periodic reports. Another visit
was scheduled four years later in 2011, but
took place earlier than planned. This last visit
differed from others due to the exceptional
circumstances resulting from the Georgian-
Russian war in 2008, in which ECRI expressed
its desire to study the situation of Georgia’s
Abkhaz, Ossetian and Russian minorities.
The Commission had a legitimate suspicion
that those minorities would be victims of dis-
crimination and human rights violations sub-
sequent to the war.

Despite the crisis following the war, Geo-
rgia hosted ECRI in October 2009. Georgian
government officials discussed the administra-
tion’s reforms and future plans with the mem-
bers of the Commission. ECRI also had con-
fidential meetings with the Public Defender of

Georgia, religious and ethnic minority councils
and other non-governmental organizations.
The Commission additionally visited places
of residence of internally displaced persons
and talked personally with them. Thus, the
Commission had a full picture on the situation
in Georgia.

ECRI June 15" press release states “...
although the August 2008 armed conflict could
have resulted in significant ethnic tension, the
public in general still seems to be able to dis-
tinguish between the political leadership and
individual persons living in Georgia.” It is
evident that ECRI's task was to assess the
situation of minorities in the post war period.
If violations were identified, the Commission
would bring them to the attention of the inter-
national community and provide the Georgian
government with corresponding recommenda-
tions. However, keeping in mind critical nature
of the Commission, the report turned out to be
matter-of-course and rather positive.

A comparative analysis of the ECRI peri-
odic reports on Georgia will help identify the
connection between anti-racial policies of the
government and the high level of tolerance in
the country, which prevented ethnic confron-
tations characteristic to war. The comparative
analysis will look in detail at changes in the
following areas: legislation, specialized agen-
cies, raising awareness and education.

EUROPEAN COMMISSION AGAINST RACISM
AND INTOLERANCE

The Heads of Council of Europe Member
States met for the first time in Vienna in 1993.
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After events in Yugoslavia and the dissolu-
tion of the Soviet Union, protecting the rights
of minorities became a priority for the Council
of Europe. The Vienna declaration underlined
the need for the creation of a new, consolidat-
ed Europe and the Council of Europe invited
newly established European countries to join
and offered them support in their democratic
reforms.3

Appendix 3 of the Vienna Declarations
envisages plan of action to combat racism,
xenophobia, anti-semitism and intolerance.
The plan of action includes the establishment
of a committee of governmental experts with
a mandate to: review member States’ legisla-
tion, policies and other measures to combat
racism, xenophobia, anti-semitism and intol-
erance, and their effectiveness.* This docu-
ment served as basis for the creation of the
European Commission against Racism and
Intolerance.

The mandate and basic principles of the
European Commission against Racism and
Intolerance were established by Resolution
8 (2002) of the Committee of Ministers of the
Council of Europe.’ Article 11 of this document
identifies the subject of monitoring the “phe-
nomena of racism, racial discrimination, xe-
nophobia, antisemitism and intolerance”.® The
same article states that the Commission shall
draw up reports containing a factual analysis,
as well as suggestions and proposals as to
how each country might deal with any prob-
lems identified.

COMPARATIVE ANALYSIS OF THE EUROPEAN
COMMISSION AGAINST RACISM AND
INTOLERANCE REPORTS ON GEORGIA

As in other cases with ECRI reports on
Georgia, the Commission focuses atten-
tion on the following: legislation, specialized
agencies, law enforcement behavior, raising
awareness, education and knowledge of the
state language. Each of these aspects was ad-
dressed in every periodic report on Georgia. A
comparative analysis of these issues will help
us to explicitly reveal progress achieved and
indentify shortcomings.
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LEGISLATION

After its first visit, the Commission pre-
sented Georgian authorities with a list of in-
ternational legal instruments for signature.”
Implementing these recommendations would
better protect human rights in the country.
Among the important international agree-
ments recommended for ratification were the
Framework Convention for the Protection of
National Minorities and Revised European
Social Charter, among others. Georgia con-
sidered these recommendations and signed
a number of international agreements includ-
ing Additional Protocol #12 to the European
Charter on Human Rights, the European
Charter of Local Self-Government and the
Framework Convention for the Protection of
National Minorities.® Some important interna-
tional instruments still remain non-obligatory
for Georgia, such as the European Charter for
Regional and Minority Languages.®

In regards to internal legislation, the
Commission stated in its first report that a pro-
vision in the Criminal Code of Georgia is not
efficient in combating discrimination, in which
action against equality “which substantially
violated human right” is punishable.’® The
Commission noted that the law should provide
for effective, proportionate and dissuasive
sanctions for discrimination cases and called
upon Georgia for a new provision prohibiting
racial discrimination.™

In 2003, the Government of Georgia con-
sidered ECRI recommendation and amended
article 142 of the Criminal Code by including
the following provision: “racial discrimination
is an act committed for the purpose of inciting
national or racial hatred or conflict, humiliating
national dignity or directly or indirectly restrict-
ing human rights or granting advantages on
grounds of race, color, social status or national
or ethnic origin”."? This article is general in its
nature and practically addresses all possible
racial crimes by prohibiting any action or omis-
sion based on discrimination motives, commit-
ted directly or indirectly, and in order to find
violation damage is not necessary.

By amending article #142" into the crimi-
nal code of Georgia, the Georgia government
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believes it filled the gap and does not intend
to amend the code any further in this respect,
although ECRI continues to recommend to in-
clude a provision prohibiting racial insults, dis-
semination of racial statements, leading racial
organizations and in general requires racial
motives to be aggravating circumstances for
all crimes.™

SPECIALIZED AGENCIES

Initsfirstreporton Georgiathe Commission
identifies several specialized agencies:™
e Public Defender;

e Parliamentary Committee on Human
Rights and Ethnic Relations;

e Office of the Assistant to the President on
Interethnic Relations, which is comprised
from representatives of different public or-
ganizations created in1998;

e Post of Special Deputy Secretary of the
National Security Council on Human
Rights issues, created in 1997;

In the second report, the Commission wel-
comes the creation of new specialized agen-
cies in Georgia, in particular:'®
e The creation of a Tolerance Center at

Public Defenders Office in 2005. The cen-

terencompasses two councils -the Council

for Ethnic Minorities and the Council for

Religious Minorities;

e The establishment of the post of State
Minister for Civil Integration in 2004.

e A Council for Civil Integration comprising
of government and civil society represen-
tatives was set up in 2005 under the au-
thority of the President.

The third periodic report also notes new
specialized agencies:'®
e State Minister for Reintegration Issues,

created in 2008;

e Special Adviser to the President on issues
of civil integration, created in 2008;
Despite the existence of many specialized

agencies, created in different periods to pursue

various purposes, but all of them aiming to pro-
tect human rights and the rights of the ethno-
religious minorities, ECRI continues to encour-
age Georgia to set up an independent special-
ized body in accordance with Commission’s

General Policy Recommendation #2.'” Accor-
ding to this recommendation, specialized bod-
ies should possess the following functions and
responsibilities: monitor the content and effect
of legislation and executive acts, make pro-
posals, if necessary, for possible modifications
to such legislation; provide aid and assistance
to victims; hear and consider complaints and
petitions concerning specific cases; promote
the awareness of the general public and etc.'®
The same recommendation states that the
role and functions set out should be fulfilled
by bodies which may take the form of, for ex-
ample, national commissions for racial equal-
ity, ombudsmen against ethnic discrimination,
centers/offices for combating racism and pro-
moting equal opportunities, or other forms,
including bodies with wider objectives in the
field of human rights generally. ®

The issue as to whether the establish-
ment of the new agency will be more effec-
tive remains in question. At each ECRI visit,
Georgian authorities introduced them to either
a new or a newly modified institution. Creating
a new agency is not a guarantee for better hu-
man rights protection, especially when bodies
with similar functions already exist.

While many specialized agencies were
created, modified and abolished, the Public
Defender’s office remained as the leading re-
cipient of complaints; as for policy planning,
few agencies worked in unison. In 2003, the
under presidential decree, the “2003-2005
Action Plan on reinforcing the protection of the
human rights of minorities living permanent-
ly in Georgia” was adopted. Implementing,
monitoring and reporting of this action plan
were the responsibility of the Assistant to the
President on Interethnic Relations and the
Deputy Secretary of the National Security
Council.?® After the “Rose Revolution,” many
changes took place in the executive govern-
ment of Georgia. The post of Assistant to the
President on Interethnic Relations was abol-
ished and the duties of the Deputy Secretary
of the National Security Council were changed.
So monitoring and reporting of this action plan
was never fulfilled.

In 2005, the Council for Civil Integration
was created and was tasked to develop a na-
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tional concept and action plan on tolerance
and civil integration.?' Since 2008, the council
was headed by a special adviser to the presi-
dent on issues of civil integration. The council
came up with a five-year action plan and was
adopted by the government in 2009.2 The
Office of the State Minister on Reintegration
Issues coordinates the implementation of this
action plan and produces an annual report that
is presented to the Government of Georgia
and the Council for Civil Integration.

Itis noteworthy thatan Interagency Council
began working in 2009 under authority of the
office of the State Minister on Reintegration
Issues. It comprises of representatives from
different governmental agencies and works on
elaborating an annual report on the implemen-
tation of the action plan.?® The State Minister
on Reintegration Issues has already produced
one annual report reflecting the period for May
— December 2009.%

This demonstrates that the office of the
State Minister for Reintegration Issues has
been actively engaged in coordination for con-
cept development and implementation of the
action plan. An examination of the history of
specialized agencies in Georgia reveals that it
requires time and experience for an agency to
be functionary and well-structured. Many initial
ideas have not been implemented, although
leading specialized agencies are identified at
national level. To protect rights of the national
minorities it might be better to strengthen the
existing specialized agency rather than creat-
ing new ones.

EDUCATION

ECRI notes that education of ethnic mi-
norities; particularly the low level of Georgian
language knowledge is one of the most fun-
damental problems in Georgia.?® In its second
report on Georgia, the Commission stated that
Unified National Exams have caused brain
drain and significantly decreased the number
of ethnic minority students from actually ac-
quiring placement in higher education institu-
tions, and that Georgian language study pro-
grams are too ambitious.?® However, the third
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periodic report notes “commendable” progress
in this respect.?’

The educational system of Georgia has
engaged ECRI recommendations and in
two years has introduced certain measures
in favor of ethnic minorities, such as quotas
in higher education institutions, preparatory
classes in Georgian-language, ability tests in
the mother tongue and a system of financial
aid to encourage pupils whose mother tongue
is not Georgian to study at Georgian universi-
ties. Such reforms have increased the number
of ethnic minority students in higher education
institutions.

In regards to education, two language-
teaching programs have been introduced to
40 schools in 2009; Georgian language teach-
ers undergo permanent retraining. Work is un-
derway to improve textbooks. It is clear that
reforms in educational system are progressing
step-by-step. In order to eliminate problems
for ethnic minorities in the education system,
reforms should continue at the same pace.
Results will become evident when graduates
of the two language schools will able to com-
pete on equal footing for places in Georgian
higher education intuitions.

ECRI affrmed the need for Georgian-
language training for professionals? in its inter-
im recommendation and called upon the gov-
ernmentto enhance the curriculum of the Zurab
Zhvania School of Public Administration.?® The
school for Public Administration was closed
during the ECRI visit to Georgia and was re-
opened after renovation and expansion on
June 12" 2010.3° Six special programs were
developed which offer short and long term
courses to public servants. The renovated
school has recently accepted 15 Armenian
and 15 Azeri students.

LAW ENFORCEMENT AGENCIES AND
RAISING PUBLIC AWARENESS

In its first periodic report, ECRI was critical
of the Ministry of Internal Affairs, particularly of
the work in the educational system for police-
men and general public awareness in respect
to minority’s rights in Georgia.*' In the second
report, the Commission remained unsatisfied
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with the behavior of law enforcement agencies
special concern was excessive use of force
and inhuman or degrading treatment.3?

The third report is comparably positive in
this respect. ECRI calls upon the Government
to continue training law enforcement officers
and welcomes the employment of ethnic mi-
norities in law enforcement agencies. As in
previous reports, ECRI reiterated that al-
though minority groups are not particularly tar-
geted by illegal behavior of law-enforcement
officials, minority groups remain particularly
vulnerable to police mistreatment, due to the
alleged ill-treatment on the part of law enforce-
ment agencies.®

To obtain positive assessment from ECRI
it is necessary to conduct effective investiga-
tions of the cases of ill-treatment, along with
fair trials and provision of compensation to
the victims of such crimes. Existing of such
precedents would serve as strong argument
for Georgia in its aspiration to combat ill-treat-
ment and impunity.

CONCLUSION

Historically, Georgia has always been a
tolerant country long before communism or
democracy arrived. However, tolerance, which
according to the Commission’s third report is
the ability “to differentiate political events and
separate individuals,”™* needs support and
protection. Public consciousness can easily
be manipulated by media, especially if ap-

propriate theme and timing is chosen. After
war, society feels undefended and particularly
vulnerable to external influence.*® The disap-
pointment and sense of loss can be easily
turned into anger,*® and be directed at repre-
sentatives of those minorities whose nations
and governments participated in war. These
choices are made by society itself but gov-
ernments can have influence on this process.
Democratic states have an obligation to pre-
vent incitement of racial/ethnic confrontation.

Not long ago, aggravated nationalism pro-
voked ethnic-based confrontation in Georgia.
It appears that Georgian society has gained
experience since then and following the
Russian-Georgian war of 2008, it was self-re-
strained and acted in a well-balanced manner
in respect to ethnic minorities.

The comparative analysis of the three pe-
riodic reports revealed defects indentified by
ECRI, despite that, it is apparent that Georgia
is engaged in combat against racism and intol-
erance. Although public awareness campaigns
could be much better, society and ethnic mi-
nority groups are aware of many changes that
have taken place in accordance to ECRI rec-
ommendations. This ensures that strong anti-
racial and anti-discrimination message is de-
livered to public from Georgian authorities.

In the end we can conclude that measures
taken by the government against ethnic dis-
crimination have a positive effect on tolerance
of Georgian society.

' Statement of the European Commission against Racism and Intolerance on
recent events affecting persons of Georgian origin in the Russian Federation,
adopted on 15 December 2006 at ECRI’s 415t plenary meeting: http://www.coe.
int/t/dghl/monitoring/ecri/Library/PressReleases/45-18_12_2006_en.asp

Georgia_en.asp

http://www.coe.int/t/dghl/monitoring/ecri/Library/PressReleases/68-15_06_2010_

3 See: http://www.norskfinsk.no/Dokumenter/Committee %200f%20Ministers%20
-%20Vienna%20Declaration%20-%209%200ctober%201993.pdf

4 Ibid.

5 Adopted by the Committee of Ministers on 13 June 2002 at the 799th meeting
of the Ministers’ Deputies http://www.coe.int/t/dghl/monitoring/ecri/about/ECRI_

statute_en.asp

6 ECRI General Policy Recommendation N°7 states “racism” shall mean the belief
that a ground such as racial, color, language, religion, nationality or national or
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document.asp?item=7

European Commission against Racism and Intolerance, Report on Georgia,

22 June 2001 CRI(2002) 2, par. 1-6.: http://www.coe.int/t/dghl/monitoring/ecri/
Country-by-country/Georgia/ GEO-CbC-11-2002-002-GEO.pdf
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Georgia, 30 June 2006 CRI(2007) 2, par. 2: http://www.coe.int/t/dghl/monitoring/
ecri/Country-by-country/Georgia/ GEO-CbC-111-2007-2-GEO.pdf

European Commission against Racism and Intolerance, Third Report on
Georgia, 28 April 2010 CRI(2010) 17, par. 4-6: http://www.coe.int/t/dghl/monitor-
ing/ecri/Country-by-country/Georgia/GEO-CbC-1V-2010-017-ENG.pdf

Criminal Code of Georgia, 1999, article 142 (1).

supra 6, par. 12. 15.

Criminal Code of Georgia, 1999, article 142" (1).

supra 8. par. 8. 11.

supra 6. par. 19-20. 22-23.

supra 7. par. 31-32.

supra 8. par. 24.

supra 6. par. 24; supra 7. par. 30; supra 8. par. 27.
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ecri/document.asp?item=2

Id. principle 2.

Order of President of Georgia # 68, March 4 2003.

Order of President of Georgia # 639, August 8 2005.

Act of Government of Georgia # 348, May 8 2009.

Order of State Minister for Reintegration Issues # 14, July 3 2009. informa-
tion on members of the commission see at: http://www.smr.gov.ge/uploads/
file/100510/TCI_AP_6.pdf

See: http://www.smr.gov.ge/uploads/file/shemtsknareblobis_angraishi_ge.pdf
supra 7. par. 105.

supra 7. par. 127.

supra 8. par. 29.

supra 8. page 51.
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supra 6. par. 41-44.

supra 7. par. 82.

supra 8. par. 94-97.

supra 2.

Nino Makhashvili, Lela Tsiskarishvili & Boris Drozdek, Door to the unknown: on
large-scale public mental health interventions in post-conflict zones — experi-
ences from Georgia, Journal Traumatology, in press.

Vamik Volkan, Bloodlines: from Ethnic Pride to Ethnic Terrorism, chapter II: from
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NINO PARSADANISHVILI

TRAFFICKING PREVENTION - THE WORLD PRACTICE AND GEORGIA

INTRODUCTION

Trafficking, widely known as white slav-
ery, is a very serious challenge for the inter-
national community. Effective measures are
needed to eradicate the causes of this kind
of crime and should be aimed at discourag-
ing potential offenders and trapping as many
people as possible. Trafficking prevention is a
highly significant issue embedded in many in-
ternational instruments and domestic legisla-
tions. Itis noteworthy that conventions estab-
lish the standards that should be observed by
the states party to the conventions, however,
it is important to discern whether the states
fulfill their obligations to each particular con-
vention. Additionally, elements established in
international mechanisms must be scrutinized
for their effectiveness in preventing trafficking.
This paper aims to examine these conditions.

The first chapter of this paper examines
the international legal framework for trafficking
prevention; the second chapter is about vari-
ous elements for trafficking prevention; and the
third chapter observes domestic legislation of
different nations with regard to trafficking pre-
vention. It should be mentioned that the states
in the first basket regarding anti-trafficking ac-
tivity have been selected. As Georgia is one
of those states, it will be interesting to consider
the national legislations of states in similar po-
sitions.. The conclusion provides analysis of
the information presented in this paper.

1. INTERNATIONAL LEGAL FRAMEWORK

Trafficking prevention is not an issue that
should be regulated only by the legislation of
a single state. In order to execute effective
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measures against this offense, the issue must
be regulated at the global level. Two important
international treaties considered in this chapter
provide a complete list of actions necessary to
be implemented by the states for the sake of
a common goal. These treaties are: the proto-
col to prevent, suppress and punish trafficking
in persons, especially women and children,
supplementing the United Nations convention
against transnational organized crime; and
the Council of Europe Convention on Action
against Trafficking in Human Beings.

1.1. Palermo Protocol

The protocol to prevent, suppress and
punish trafficking in persons, especially wom-
en and children, supplementing the United
Nations convention against transnational or-
ganized crime, is widely known as the Palermo
Protocol, which is a very important anti-traf-
ficking document which advances prevention
objectives that should be implemented by the
states. Namely, according to article 19, State
parties shall establish comprehensive poli-
cies, programmes and other measures to pre-
vent and combat trafficking in persons. State
parties shall endeavor to undertake measures
such as research, information and mass media
campaigns, in addition to social and econom-
ic initiatives, to prevent and combat the traf-
ficking of persons. Special attention should
be given to the emphasis on the importance
of cooperation between the state agencies,
non-governmental organizations and civil so-
ciety in the field of trafficking prevention in
the Palermo Protocol. The State parties are
also obliged to alleviate the factors that make
persons vulnerable to trafficking, such as pov-
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erty, lack of equal opportunities etc.! It is also
noteworthy that states are obliged to organize
various trainings for border officers at cross-
ing points and other relevant officials for the
purposes of better prevention of trafficking in
persons.?

1.2. European Convention

The Council of Europe Convention on
Action against Trafficking in Human Beings
is another important international instrument
in combating the trafficking of persons. It is
remarkable that at the 3™ Summit of member
states, delegates strictly condemned the traf-
ficking in human beings, as a threat to funda-
mental human rights. A result of the summit
was that states of origin, transit and destina-
tion of trafficking victims decided to use the
legally binding document to elaborate a com-
mon policy against trafficking.?

In his speech at the Conference, Secretary
General of the Council of Europe, Thorbjorn
Jagland, placed special emphasis on the
Convention adopted by the Council of Europe
on Action against Trafficking in Human Beings,
and mentioned that the Convention covered
all forms of trafficking, against women, men
and children, both national and transnational,
connected to organized crime or not, as well
as all forms of exploitation. The most impor-
tant issue, however, is the fact that the traf-
ficking victim shall not be subjected to criminal
prosecution. At the request of the Secretary
General, the European community shall be-
come a partner to this Convention, as the vic-
tim-oriented approach is the only effective way
to fight trafficking.*

According to the Convention, the State
parties are obliged to establish cooperation
between the various bodies responsible for
trafficking issues. They must also raise public
awareness, promote a Human Rights-based
approach and secure gender equality.® The
states shall adopt legislative and other mea-
sures to prevent commercial carriers from
being used as a means for trafficking. The
legislation shall also permit the denial of entry
or revocation of visas of persons implicated in
the commission of trafficking offences.®

As previously mentioned, in addition to the
international treaty framework, the elements
significant in achieving a common goal of traf-
ficking prevention should also be reviewed.
The following chapter elaborates on these ele-
ments.

2. TRAFFICKING PREVENTION

In order to take effective measures against
trafficking the state shall act within a certain
strategy framework; and the best outcome can
be achieved through observing the standards
established under the two conventions afore-
mentioned. According to those Conventions,
the following elements should be taken into
account’:

e Reduction of vulnerability of potential vic-
tims through social and economic devel-
opment;

o Discouraging the demand of the service
of persons subjected to trafficking;

¢ Unconditional observance of gender mai-
nstreaming;

e Raising public education/awareness;

e Border control;

e Prevention of corruption among civil ser-
vants.

This paper examines two elements: the
improvement of the social-economic back-
ground and raising public awareness, as these
two elements play major roles in trafficking
prevention.

2.1. Improvement of the social-economic
background

It is widely acknowledged that traffick-
ing is a phenomenon that occurs mostly in
places suffering economic crisis. Residents of
the Post-Soviet sphere, the South Caucasus,
Central and Eastern Europe, , South-East
Asia, North Africa and the Caribbean, leave
their countries for richer ones to seek a better
fortune.®

Article 63 of the founding Treaty of the
European Community imposed the obligation
to the Council of the European Union to adopt
measures on the immigration policy within
5 years after enactment of the Amsterdam
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Treaty. These measures imply the conditions
of entry and residence, procedural standards
on issuing visas and residence permits by the
member states, including family reintegration,
and issues relating to illegal immigration and
illegal residency, including repatriation of ille-
gal residents.®

In 2001, the European Commission ad-
opted a proposal on one of the directives
which “establishes the conditions of entry and
residence of citizens of third countries for the
purpose of economic activity through paid em-
ployment or self-employment”."®

As it was previously mentioned, according
to the general approach, there is a need for
liberalization of the immigration law in order to
prevent potential victims of trafficking to be
involved with this criminal network. However,
if we even make a superficial analysis, it will
become evident that liberalization of legisla-
tion will take us from one extreme to another;
namely, the number of major donor countries of
trafficking victims should be taken into account
with the number of the population. Initially,
consideration has been given to the central
and eastern European countries, which pos-
sess a considerable number of inhabitants. We
must remember that citizens from these states
leave to other countries for labour purposes
and become victims of trafficking. Therefore,
liberalizing immigration laws more may lay the
ground to an irreversible process where more
and more people may become labour-seekers
in foreign countries. For example, in Greece
there are rather strict rules for non-residents
of EU countries. Working without a labor and
residence permit in Greece is illegal (which is
an encouraging factor for people involved in
trafficking). Nevertheless, the total number of
immigrants from Georgia to Greece doubled in
1998-2007." Therefore, if such a considerable
amount of people have no fear to travel abroad
and work there, the number of immigrants will
definitely increase if movement becomes sim-
plified; however, the result will be rather sad,
as there will be a lack of job vacancies in the
countries of destination. The aforementioned
fact will cause the development of a traffick-
ing network in other ways; namely, traffickers
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will try to convince people they have friends
reserving job placements. All the client has
to do is pay a sum of money , which will pre-
sumably guarantee legal labor abroad. Such
a development may not eradicate trafficking,
but may have an opposite effect.. Therefore,
efforts should be made to create more working
possibilities and develop the infrastructure in
the donor countries. The issue of state policy
regarding raising awareness in accordance to
the legislation will be analyzed in the flowing
chapter.

3. THE DOMESTIC LEGISLATION OF THE
STATES

Trafficking prevention remains a very im-
portant task for the world community and al-
most every country implements certain mea-
sures to eliminate this offence. Consequently,
it's rather difficult to address the national legal
norms on trafficking prevention of every coun-
try. Countries are divided into three anti-traf-
ficking activity categories — three baskets.'?
Because states worldwide are divided into
three parts — states of the first, second and
third baskets, it would be reasonable to focus
attention on those states in the first basket cat-
egory , like Georgia to learn from their experi-
ences and help develop domestic norms.

3.1. The Czech Republic

The Czech Republic is the first state se-
lected for its multifaceted theoretical and
practical knowledge in the field of trafficking
prevention. Its well-developed plans make the
Czech Republic’s strategy interesting for oth-
ers.

According to the national action plan for
2008-2011 of the Czech Repubilic, the follow-
ing measures should be implemented for traf-
ficking prevention:™
e Elimination of circumstances encouraging

involvement of persons in trafficking (dis-

crimination, social background);

e Improvement of the level of readiness of
institutions, organizations and the groups
of people for solving problems relating to
the trafficking.
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¢ Prevention from revictimization;

¢ Implementation of effective border control
to secure early identification of trafficking
victims or possible victims;

e Dissemination of information regarding all
risks connected with trafficking.
According to this plan, trafficking preven-

tion is recognized as one of the main priorities.
Since the action plan has certain similarities
to the Georgian plan, focus will be placed on
the major differences and the approaches
that are desirable for introduction in Georgia.
Specifically, the Czech Republic’s action plan
recognizes the importance of cooperation and
joint work on prevention issues with the source
countries. At the same time, local governance
bodies shall pay proper attention to how chil-
dren spend their free time.'"* As a matter of
fact, the Czech Republic provides a means of
raising the awareness of those marginalized
children and young people without sufficient
conditions to get an education, for instance,
street children, abandoned children and oth-
ers. By showing special films and organizing
regional projects, the Czech Republic helps
prevent the children from getting involved in
trafficking.’> Addtionally, the Czech Republic’s
action plan provides a service to people in-
volved in prostitution and has established
trafficking information hot-line with protection
of anonymity.’® Although employers in the
Czech Republic are well informed about labor
rights, the state still tries to reveal “invisible
exploitation” that occurs by permanent moni-
toring of the labor market and administrative
investigations,! which is necessary to mini-
mize cases of human rights violations.

Based on this example, it would be de-
sirable to perform child monitoring in Georgia,
as children from an unfavorable environment
may pose a certain threat to society and to
the state, accordingly. Therefore, monitor-
ing and control represent an important tool
in preventing the development of a potential
offender. Permanent monitoring of the work
place is another important tool for effective
implementation of anti-trafficking measures,
since monitoring may provide an early warn-
ing of threats.

3.2. Switzerland

Switzerland is another interesting country
among first basket states. It is highly com-
mendable that Switzerland exercises anti-
trafficking measures not only on its territory,
but also provides significant assistance to
the states of victim’s origins by raising public
awareness in such countries aimed at secur-
ing prevention of victimization.

The Swiss international uniton human traf-
ficking and migrant smuggling was established
in 2003. The federal police service and the
Federal Department of Foreign Affairs are the
bodies responsible for implementing the rele-
vant measures.'® Since 2003, the Department
has been trying to help more and more coun-
tries with trafficking prevention issues and to
this end, Switzerland spends 2-3 million Swiss
Franks annually. The Department has provid-
ed assistance to the following states:™

The Russian Federation (prevention
and victims’ protection): The Swiss Agency
of Development and Cooperation provides
assistance to various projects, including: pre-
ventive measures regarding visas at the con-
sulate department of Switzerland; rehabilita-
tion center of the International Organization
for Migration for returned victims in Moscow;
free hot-line for those who need assistance
among the Russian speaking population in
Switzerland, and also in Russia.

Brazil: The project is aimed at developing
the national strategy against trafficking and
migrant smuggling and encouraging victim re-
integration.

The Dominican Republic: Switzerland
supports prevention and victim reintegration
projects that focus on women and are imple-
mented by the non-governmental sector.

Nigeria: Assistance to the National
Coordinating Bureau against trafficking, and
elaborating the national action plan and fi-
nancing several measures.

Switzerland pays special attention to
cabaret dancers by monitoring developments
around them and working for raising aware-
ness. For the purpose of trafficking preven-
tion, cabaret dancers should provide a resi-
dence permit.2°
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The Swiss government believes that traf-
ficking prevention will be more effective if the
assistance effort is directed at the countries of
origin. In Switzerland, preventive measures
are recognized as a priority of the state policy
at the domestic level, especially abroad.?'

3.3. Georgia

The national plan on combating trafficking
approved by the President of Georgia under
Decree #46 of 20 January 2009 is built on
three dimensions:?? a) trafficking prevention;
b) protection of the victims of trafficking; c)
criminal prosecution of persons committing
the trafficking offense.

This paper is focused on prevention of
trafficking offenses; the other two issues will
not be discussed.

Television Space

According to the 2009-2010 Action Plan
, the priority issues are raising public aware-
ness by launching an information campaign,
including the creation of video clips and
TV and radio programs on the topic. The
Coordinating Council and Public Broadcaster
are responsible for implementing these mea-
sures. Examples of the state’s activity against
trafficking include an advertising clip aired on
the Public Broadcasting Station and a spe-
cial show discussing all aspects of trafficking.
The Ministry of Education prepared, with the
participation of schoolchildren, the video-clip
“Do not exchange freedom with slavery.” The
International Organization for Migration, in
cooperation with the Fund of Protection and
Assistance to the Victims of Trafficking, de-
veloped a prevention and combat trafficking
supplement for TV. Last spring, the Public
Broadcaster presented a program about traf-
ficking within the TV show “Life is Wonderful”.

However, a few advertisements broad-
casted on TV and a single TV program may
not be considered very effective.. Anti-
trafficking measures should be regular in na-
ture. Information on the punishment of offend-
ers should be disseminated in order to elimi-
nate the syndrome of impunity in society and
victims of trafficking should become confident

180

JOURNAL OF INTERNATIONAL LAW, N2, 2010

that if they cooperate with the relevant state

agencies, they will be better protected and

new measures will be implemented against of-
fenders.

The state should also regulate the broad-
casting of advertising clips on trafficking pre-
vention by different TV channels. Data provided
by the International Organization for Migration
shows that a 48-second advertisement for one
month on TV Rustavi-2 costs 3,018.00 USD,
and a 2-month advertising block on Imedi TV
costs 3,106.30 USD, even after a 40% dis-
count provided by the administration of both
channels.? Obviously, advertising on different
TV channels is a rather expensive indulgence,
but if trafficking prevention is a state priority,
advertising should be more exploited.

Regarding the development and dissemi-
nation of printed material at border regions
and other areas of high risk, a quite interest-
ing measure has been implemented by NGOs
operating in Georgia. Special envelopes were
designed with information regarding those en-
tities involved in the anti-trafficking campaign
in Georgia. These envelopes were then dis-
tributed among travel companies, for putting
travelers’ tickets in them.?* This is one unique
way of raising public awareness. However,
including information on the same envelope
of agencies that perform similar functions in
the destination country would be more effec-
tive. Unfortunately not all the travel agencies
received these envelopes.

In addition, the following measures are
being considered in regards to the Georgian
action plan for 2009-2010:

e Public discussion on trafficking issues at
institutions of higher and vocational edu-
cation;

e Popularization of a hot-line for the pur-
poses of preventing and combating traf-
ficking;

e Updating information at the websites of
the relevant agencies;

e Development of the Ministry of Education
and Science of Georgia educational pro-
grams : deliberation of existing education-
al norms, introduction of model lectures,
elaboration and introduction of educa-
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tional programs for children residing in

orphanages and shelters.

In addition to these aforementioned mea-
sures, conferences and competitions on traf-
ficking issues could be organized which are
aimed at providing school-children with not
only theoretical knowledge, but should also
develop their practical skills as well. With
such a background they will be able to analyze
reality better and prevent cases of trafficking.
In this regard, the Georgian Young Lawyers
Association implemented the project “No to
Trafficking” in 2004-2009. Within this project, a
conference was organized for school children
and the most successful participants received
special gifts.?® This is a remarkable idea and
such competitions should have a regular na-
ture, especially in circumstances where most
school children have no information about traf-
ficking. Withfinancial supportfrom Switzerland,
the International Organization for Migration,
along with the Ministry of Education, devel-
oped and prepared “For Parents,” a booklet
about trafficking, which was distributed among
school children.

In addition to the consultations with sev-
eral specialists working in this field, we also
conducted a questionnaire-based survey of
potential victims for different age groups, in-
cluding school children. . Most respondents
stated that they would refrain from handing
over identification documents to strangers and
signing a contract written in a foreign language,
even if all contractual conditions were agreed
on beforehand. However, when asked if they
would do the same with someone they knew,
the vast majority agreed readily.. The major-
ity of respondents had either no information
about trafficking, or not enough. At the same
time, they were ready to learn more about traf-
ficking. While this paper in no way aims to
propagate mistrust, it must be stressed that
it's better for society to realize that a moderate
attitude is necessary in every relation, includ-
ing confidence. Because Georgia has such
a small population, preventing even a single
citizen from being a trafficking victim is very
important. Therefore, itis in the country’s best
interest to consider the experience of other
states and deliberate on the existing norms. It

is also important for the state to create job op-
portunities for at least some of its citizens. In
this regard, the NGO World Vision provides a
good example. Through the assistance of this
organization, all professions in great demand
have been investigated and relevant training
programs were proposed to potential traf-
ficking victims . Assistance in manufacturing
certain goods is also in place. This measure
is an encouraging factor for improving the so-
cial-economic background of the country and
has also created an opportunity for citizens to
find their own place in their country, instead of
traveling abroad. (See annex for schemes of
discussed information).

CONCLUSION

As stated in the paper, measures against
trafficking are strictly regulated by interna-
tional and national legislations, but practical
implementation of binding regulations is rath-
er problematic. Due to the lack of relevant fi-
nancial resources and poor legal regulations,
there are not enough advertising clips pre-
pared and aired, while there are not enough
lessons in schools on combating trafficking . It
is necessary to organize popular competitions
to deliver trafficking information to a wider por-
tion of society, as well. The practice of other
states should also be taken into consideration,
especially the Swiss approach to trafficking
prevention, as it has a well-developed system
of assisting other states. Switzerland, like the
Czech Republic, has the good practice of a
flexible application of its national law in anti-
trafficking activities. Special reference should
also be made to the permanent monitoring
of offices or employees that are allegedly in-
volved in trafficking or represent potential vic-
tims. Such monitoring is performed by repre-
sentatives of relevant agencies and provides
the most appropriate tool for the purpose of
trafficking prevention, since early warning of
threats is the best mechanism for prevent-
ing serious misconduct and committing the
crime.
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Regulation

International law

ANNEX

\

National law

Palermo Protocol
oE Convention

Action plan
Anti-trafficking law

Elements of prevention

mprovement of
social-economic background

Y

Unconditional observance
of gender mainstreaming

Elimination of the demand
on the service of persons
subjected to trafficking

Public education, awareness

Border control

Corruption prevention

Georgia

Y

Governmental sector

Minsitry of Education published
brochure together with the IOM,
financed by Switzerland

Y

Advertising clip “Do not exchange
freedom for slavery” 3,018.70, 3,
30 USA

The state fund for asistanse and
protection of victims of trafficking
(8 victims 1=2000)

106,

TV Show “Life is
Wonderful”

Y

School lessons planned
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Georgia

Y

NGO Sector

/

GYLA organized conference on

\

Envelopes were distributed

trafficking issues for children

A

among travel agencies

Y

Booklets and brochures were
published; concerts organized
and paraphanalia ditributed

Contact information about the
similar services in the countries of
destination should be indicated

/

Y

Through the assistance of the World Vision,

has been carried out proposing relevant
educational programs to potential victims
of trafficking ; assistance in realization of
production provided.

investigation of professions in great demand

Study

Confidence-based decisions

\

Lack of awareness

Georgia

Y

Desirable to accomplish

Encouraging
conferences

Y

Broadcasting information about
court trials

Y

Access to the advertising market at
every TV channel

Y

Swiss practice, monitoring work
places to reveal invisible threats

Contact information about the
relevant agencies in destination
countries

Monitoring the application
of children’s free time as
exemplified by the Czech
republic
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TAMAR SADRADZE

ETHICAL AND LEGAL PROBLEMS OF EUTHANASIA

INTRODUCTION

Inaccessibility of a person’s life was first
recorded in 1215 under the Great Charter of
Freedoms signed by the King of England.

In the exact meaning of the term, the
“Right to Life,” implies that the state has a duty
to grant its citizens immortality. If this were
possible, would it mean the state, would have
to forbid citizens to commit suicide as well?

The Right to Life does not mean the right
to live in this world forever. Moreover, it should
be interpreted in a way that means nobody is
allowed to terminate another’s life artificially.
Actually, such an understanding of the right to
life implies that the state is obliged to render
its assistance to each of its citizens in order to
sustain life.' Therefore, life turns out to be the
right of a person.

Freedoms known as negative rights re-
flect an inactive state. Such an understanding
of the right to life means a person is respon-
sible for his own life, and nobody may take it
away. The person must take care of himself.
Euthanasia? has become one of modern so-
ciety’s most important issues in the world to-
day.® It implies ending the life of an individual
suffering from an incurable illness in the termi-
nal stage to eliminate any physical agony.*

In the science and practice of criminal law,
the matter of ending the life of an individual
upon their request has long been highly con-
troversial. Euthanasia continues to be a hotly
debated topic. There are various opinions
whether a person may terminate his life at his
discretion. Is euthanasia a crime or a charity?
Should it be generally punishable or consid-
ered a humane act? There is no answer.
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The issue of euthanasia exists in both a
theoretical and practical point of view. Not-
withstanding a number of assessments and
conclusions regarding the medical, legal, phil-
osophical, axiological, and ethical aspects of
euthanasia, there is no universal opinion on
many material issues. While there is no answer
to the question, one must consider whether
an individual is obliged to watch the long and
agonizing suffering of another individual (usu-
ally a close relative) and take no measures to
end such suffering. Or whether a physician is
obliged to sustain a person’s life till the end
and extend their suffering, or perhaps he has
the right to end this suffering and administer
a ,,sweet death”?! Does a physician serve as
the executioner of a person’s will or perform
an act of evil? All countries have individual
approaches to these questions, according to
their legal, social and religious backgrounds.

1. GENERAL DESCRIPTION OF THE PROBLEM
OF EUTHANASIA

It must be noted that God grants us life,
not an option between life and death, as many
believe. For example, a suicide is an unpar-
donable sin, but it is not legally punished. An
individual may refuse treatment procedures
(e.g. blood transfusion), as well as entire treat-
ments. It is his choice and any coercion will
violate his right of physical inaccessibility and
will be considered an act of violence.

In some countries, all the three types of
euthanasia® are completely forbidden, (e.g.
France, Russia,®) in some countries it is con-
sidered to be a condition of crime facilitation,
(e.g. Germany, Austria, Portugal, Georgia,’)



while in other countries it is permitted,® (e.g.
Holland, Belgium, Australia, Argentina, Co-
lumbia, Japan).®

The first country to legalize euthanasia
was Holland, where. t has actually been unof-
ficially permitted since 1993. In 2001 the Dutch
Parliament adopted a law legalizing euthana-
sia. Euthanasia is permitted if a patient is suf-
fering from an incurable illness and faces un-
bearable physical pain. Among the documents
presented by the commission there must, by
all means, be a written declaration by the pa-
tient and a recent medical report. In the ruling
of a positive decision, the patient is granted
the right to implement an act of euthanasia.

Every twenty-fifth Dutch person suffer-
ing from an incurable iliness at home applies
this extreme form of medical assistance, while
every seventy-fifth person does so at hospi-
tals."

Between 1936-1950, in Great Britain, sup-
porters of euthanasia filed an application to the
House of Lords concerning the legalization of
euthanasia. This proposal to adopt a law on
the legalization of euthanasia was rejected in
1969 and defeated by a vote of the order of 60
to 40 in the House of Lords."

In 2000, the UK Ministry of Healthcare is-
sued strict rules in which a physician has the
right not to restore a patient’s heart or breath-
ing so that the incurable patient may avoid
acute physical suffering. . Physicians may be
passive if the patient’s will is certified docu-
mentarily, if the patient has no chance for suc-
cessful resuscitation and if the patient’s life will
be agonizing after reanimation(i.e. euthanasia
is prohibited in Great Britain, however, there is
an exception where the country partly recog-
nizes passive euthanasia).™

Since 2002, passive euthanasia has been
permitted in Switzerland although some for-
malities specified by law should be permitted
in its implementation.

Euthanasia was legalized by Belgian leg-
islation in 2002. Citizens of Belgium over 18
have the right to euthanasia. By decision of
the administration of the University of Belgium,
euthanasia is even taught in the curriculum of
the medical faculty so that students may per-
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form euthanasia properly and with minimum
risk. People are “assisted” in Switzerland as
well, where the “Sweat Death” is available in
drug stores, only with a prescription and only
to citizens of Switzerland."

Under Russian law, killing a victim at his
request is considered intentional murder with-
out any facilitating circumstances. Under the
Russian law on the “Healthcare of Citizens”, it
is emphasized that euthanasia is not allowed
in any way. Medical personnel are forbidden to
implement euthanasia even if it is an insisted
request of a patient.’

French law considers euthanasia inten-
tional murder; however, some years ago a law
on passive euthanasia was adopted. In this
law, individuals suffering from incurable ill-
nesses were granted the right to refuse treat-
ment, if there is a written declaration by the
patient and certification that this decision is
made voluntarily and in a realized manner.'®

Under German law, euthanasia is a crime
and is subject to punishment, if a physician ac-
tively participates in releasing a patient from
suffering upon their request. . This law can be
attributed to the detrimental years of social
nationalism when thousands of Germans with
congenital mental and physical defects be-
came victims of the state program, “Recovery
of the Nation’s Gene Pool,” in which murder
“for charitable purposes” was closely related
to the willful act of Nazis’ in white smocks who
thought that they had the right to decide who
should live and who should not.

Article 216 of the Criminal Code of
Germany states: “If a person is induced to
kill by the express and earnest request of the
victim the penalty shall be imprisonment from
six months to five years”. It is evident that eu-
thanasia is recognized as a less grave crime
than murder."” Notwithstanding this stipulation
of the law, on December 12, 2008, German
court acquitted a 30 year-old citizen, Stephan
Dufor, in the case of euthanasia carried out on
his uncle. At the court proceeding, Dufor de-
clared that his act was induced by the insisted
request of his uncle, because he could no lon-
ger endure his uncle’s insistent begging to as-
sist him in suicide, which persisted for several
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months.'® This reveals the attitude to the issue
of euthanasia is gradually getting more liberal
in Germany and both the court and society are
seeking a basis to justify the act.

In Catholic Italy, “Euthanasia” is not a
popular term, although vigorous discussions
on this topic are debated from a medical as
well as a legal point of view."® Several years
ago, lawyers participating in a symposium to
the issue of euthanasia in Turin worked out a
draft document for discussion, titled “Biological
Will”, which incurable patients were allowed
to sign. It released medical personnel assist-
ing infirmed people in mercy killing from legal
responsibility. Participants of the symposium
emphasized that euthanasia should be con-
sidered a fundamental human right.?° This
idea was not supported in Italy due to the ir-
reconcilable position of the Catholic Church
in matters of euthanasia. Pope John Paul I
demanded the government (in a strict man-
ner uncharacteristic of him) to take measures
to protect family by prohibiting abortions and
euthanasia. The Pope appealed to the clergy
to struggle against euthanasia and assisted
suicide by every means. “One who does not
respect life, especially its weaknesses, | must
remind you, that life is a gift of God and it is
everybody’s duty to protect it”, the Pope de-
clared. He underlined that this duty especially
refers to medical personnel, who have taken
the Hippocratic Oath.?!

From the ethical point of view, there arises
a question. Isn’t every incident of euthanasia
a form of murder according to law?! Some
people that are close to a person slowly dying
and in unbearable physical pain, believe there
is no sense to speak about morality when an
individual is begging for an end his tortured
existence. Supporters of euthanasia think that
if the life of this person was perfect, death
should also be pleasant.?

Annual public opinion surveys in Holland
reveal that euthanasia is not viewed as an
infringement on human life. 80-90% of those
questioned believe this. When Pope John Paul
Il publicly condemned euthanasia, the number
of Dutch euthanasia supporters increased by
5%.% In Holland, the number of euthanasia
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cases is gradually growing and will presum-
ably continue to in the future, as the popula-
tion becomes accustomed to the opinion that
a person can manage his fate by himself.

Today, medical techniques and methods
of intensive care are so developed that equip-
ment can perform all the vital functions of an
organism and practically extend life indefinite-
ly. However, there is a problem with passive
euthanasia not addressed in legislation, whe-
re doctors can terminate the life of a person
in a coma for a long period, with no chances
of survival. In such cases, the physicians as-
sume that the patient himself would not be
against the physician’s decision incases when
the patient cannot express his own opinion.

It should be noted that most countries
around the world recognize passive euthana-
sia, including Georgia.*

2. EUTHANASIA ACCORDING TO THE
LAWS OF GEORGIA

The attitude of Georgian society towards
euthanasia is generally negative, due to the
position of the Georgian Orthodox Church, an-
cient national traditions and customs, in which
euthanasia is unmistakably considered mur-
der and suicide - a mortal sin.

Euthanasia is considered by Georgian
legislation as intentional murder committed
under facilitating circumstances, and punish-
ment is respectively lighter than general in-
tentional murder. In a wide sense, euthanasia
means ending a mentally and physically defi-
cient life with a noble idea. Therefore, under
the law, the court has been granted an author-
ity to take compassion into consideration as a
circumstance facilitating the responsibility.

In the Criminal Code of Georgia, active
euthanasia is forbidden because a physician
should by no means take part in a premature
death and jeopardize the moral ground of the
physician’s profession.?

Based on Article 110 of the Criminal Code
of Georgia, terminating a life, whether at the
victim’s insistence and genuine will or against
his will, is considered murder. The victim’s
consent and insistence do not release an indi-
vidual from the responsibility.



The legislation emphasizes three material
components in the disposition: 1. Inspiration of
an accused person by the victim, 2. Insistence
of a person, 3. Fulfillment of the victim’s will.
These three components determine the sub-
jective position of an offender that facilitated
an intentional killing. An offender intentionally
kills a sick person, however, this intention is
inspired by and originated from the victim in
order to free the dying person from intense
physical suffering.

The insistence of a victim, according to
his genuine will, is a factor that provokes inspi-
ration. This implies that a person is influenced
when a certain feeling to do something ap-
pears, sometimes against his will and contrary
to accepted principles of behavior. When a dy-
ing person insists to end his tortured life, it can
produce a pitiful affect on a subject, where the
desire to free the dying person from unbear-
able, inhuman torture appears, which can be
relieved by giving him a chance to die peace-
fully.?® Notwithstanding the aforementioned,
we face an act of public danger; terminating
a person’s life. This cannot be considered a
circumstance that absolves the guilty, as it
violates a constitutional principle. “Life is an
inaccessible human right and it is protected by
law”. In this case, the Constitution and pub-
lic opinion correspond to the opinions of the
Orthodox Church, which has an irreconcilable
position regarding euthanasia.

According to the Criminal Code of Georgia,
killing at the victim’'s request (euthanasia) is
included in the group of privileged composi-
tions, as the matter refers not only to killing
with the victim’s consent, but an insisted re-
quest of an individual concerning his release
from physical agony. This request should ex-
press the actual will of the dying person. He
should be in a condition to completely control
and manage his facilities but if the victim is not
in such a condition, taking his life is intentional
murder, unless of course, there is no other
burdensome circumstance.?”

Under the Law of Georgia on the Patient’s
Rights, it is highlighted that euthanasia is
forbidden to medical personnel and is not
permitted in any way. However, at the same
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time, according to Article 24 “Every citizen of
Georgia has the right to express in advance
his/her wish (consent or refusal) in written
form concerning the provision of resuscitation,
life-saving treatment or palliative care, when
the patient becomes incompetent or loses
decision-making capacity, only if such a condi-
tion is caused by:

a) Terminal stage of incurable disease;

b) Disease, which inevitably will cause seri-
ous disability”. i.e. the patient is given an
opportunity to make a decision whether
to undergo a course of treatment to ex-
tend his life or not. The Law of Georgia on
Healthcare refers to the same issue.?
The patient may refuse and stop treat-

ment, but neither a physician nor any other

person (relative, friend, etc.) may render as-
sistance to the dying patient.

Thus, active euthanasia is forbidden and
passive euthanasia is permitted in Georgia.
Passive euthanasia is considered a privileged
type of killing. (Article 110).

3. CONFLICT BETWEEN THE SUPPORTERS
AND OPPONENTS OF EUTHANASIA

Euthanasia has a number of supporters
and opponents. They have serious arguments
substantiating the correctness of their opinion.
The matter of selecting a general criterion is
complicated by the uniqueness, individuality,
inclinations, desires, religion, ethno-psycho-
logical nature, traditions, habits, etc. of each
individual and infirmed person.

Currently, many people realize that eutha-
nasia is not “murder” and that it is the “right of
a person on their deathbed”. As the authors of
one manual of the Criminal Code of England
note, “notwithstanding the prohibition, there
are still a lot of similar cases in medical prac-
tice, as for the opinion of society, it is mainly
expressed by close relatives and/or friends of
the patient and they see nothing immoral in it,
on the contrary, they consider that the latter is
physically and morally facilitating for both par-
ties, although all of them greatly respect hu-
man life“.2®

Sometimes we encounter intense situa-
tions in life when people must watch the agony
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of a loved one who is cognizant. Such a ter-
rible condition sometimes lasts for months or
years. Why should a person end his life hating
life? If an individual has the right to life, why
shouldn’t he have the right to death? Where
is the border between humanity and murder?
Which is more humane — retaining life artifi-
cially to a sick person in agony for an indefinite
period, or euthanasia?! The answer to these
questions lies beyond medical ethics and re-
quire a legal evaluation.*

Considering life as the greatest value is
based on the unrepeated nature of each life.
Therefore, life is the greatest value for an indi-
vidual that possesses it. That is why the right
to terminate life belongs only to him and no
one else.

According to laws, even in cases when
euthanasia is implemented by a complete and
ordered system, it is impossible to assert that
an act of euthanasia can be performed without
mistakes and risks. Any mistake made in rela-
tion to euthanasia is fatal, because terminated
life can never be restored.

From a legal point of view, the “right to
live” does not imply the “right to die” as well.
Legislators may not recognize the right of
death unilaterally. A person disposes of his
life independently and has the right to end it
at any time in an act of suicide. This does not
mean another person has the right and duty to
assist him in attaining this purpose. The right
of suicide is recognized by law but it contra-
dicts most religions. By recognizing euthana-
sia, its application will not only be the right of
the person but a professional duty, although
many doctors (especially believers) will be
against fulfilling such an obligation. In addi-
tion, this directly contradicts the Hippocratic
Oath and generally, the purpose of a doctor’s
profession.

Euthanasia is not justified in the legal
sense, when a physician administers a life-
taking injection to a hopeless patient suffering
from cancer. Objective death is not caused by
the disease itself but by the injection adminis-
tered by the doctor.

One more legal problem with euthanasia
is the implementation to a patient in an un-
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conscious state, who cannot express his will.
A physician may be obliged to expedite death
due to pity, when patient requests or consents
to the implementation of euthanasia, and/or
when acknowledgment of such consent will
be impossible due to the unconsciousness of
the patient, i.e. the object of encroachment
of legalized euthanasia will be the life of the
patient who supposedly would have objected
to such a life, however supposition does not
mean a certified fact and a legislator cannot
justify the legalization of ending life based on
a supposition.

With euthanasia, if even one life is mistak-
enly ended, it is a sufficient enough reason for
a legislator to refuse. In the USA, the support-
ers of euthanasia were headed by physician
Jack Kevorkian, who was known as “Doctor
Death.” He administered euthanasia to about
100 people. Kevorkian was considered by a
number of people as the final hope and sole
savior; however, he was later indicted and
found guilty. Among his victims of euthanasia
75% were not terminally ill, and 5% were ab-
solutely healthy. %

Additionally, in Russia a physician admin-
istered euthanasia to 12 persons, two of whom
were healthy women.3?

So, we can conclude that these physi-
cians performing euthanasia went so far they
couldn’t properly evaluate their actions and
became ordinary Kkillers. .

It should be taken into account that the
general motivation of the voluntary death of a
majority of patients is unbearable pain, i.e. the
request is motivated by imposition and not by
an objective state. The history of medicine is
rich with insistent requests by those wounded
in war to amputate a limb or to help them die. .
There are also known facts about how, hands,
legs, eyes, lives, etc. were restored to thou-
sands of people.®

Social surveys in many countries assert
that legalization of euthanasia is evaluated
negatively more frequently by physicians and
medical personnel than the general popula-
tion.

Supporters of euthanasia apply to two
types of arguments. One side takes the pa-



tient’s interest into consideration. In their opin-
ion, we cannot deprive a person who suffers
unbearable pain of his right to make a choice
between a tortured life and death. To prevent
such torture, the physician or another person
who assists the patient to accomplish his wish
may not be indicted for murder. . As this kind of
euthanasia is more frequently applied to ago-
nized people, it is sometimes called “agonistic
euthanasia.”* The most dramatic examples of
euthanasia are agonistic.

We witness examples of agonistic eutha-
nasia mostly in countries where legislation
does not provide for an informed person’s
consent; therefore cases of euthanasia are
considered intentional murders which typi-
cally result in severe punishments. In more
demonstrative cases, when conscience’s can-
not bear severely punishing people who acted
out of pity, courts apply to quite artificial legal
arguments to justify such “killers acted on the
basis of pity.” For example, a 21 year-old stu-
dent killed his father who suffered from severe
pain and an incurable disease (cancer). The
court released the student from liability based
on the fact that his love and pity towards his
father made him commit a murder in the con-
dition of dementia and depression.* Another
example of this type of case is when a doc-
tor administered a lethal injection to his col-
league’s wife in the final stage of cancer and
suffering from extreme pain. The court acquit-
ted the doctor, stating that the patient, having
severe pains, was actually dead and the doc-
tor may not be made answer for murder, since
it is impossible to kill a dead body.%

Euthanasia may be caused by a sense of
pity not only when the object of pity is dying,
but when the object is mentally ill or physically
ugly, such as when a mother gave birth to an
ugly child and poisoned it 8 days later..*” In this
case, pity was the reason an infant was killed,
according tithe court’s judgment. However,
the question remains whether this behavior
is actually euthanasia. There was no insisted
request by an infirmed person to release him
from his misery. As we see, the court found a
way to justify the act of a mother (i.e. a mother
was justified from providing society with one
less potentially defective person.
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4. ARGUMENTS OF EUTHANASIA
SUPPORTERS

The philosopher Plato considered eutha-
nasia a quite acceptable act. In his opinion,
citizens should be taken care of by both the
court and a doctor, which are perfect in all
respects and those with a defective soul or
physical deficiency, should die.3®

The English philosopher Francis Bacon
considered “a calm, sweet death” caused by
pity as natural. In his Essay of Death, he wrote
“‘Death is attractive for the ones who suffer.
For those, life becomes an unbearable torture
and fetters, and a poor Christian is thirsty for
death — whose fate turned its back and that’s
the reason his soul is revolted. For these death
is deliverance and the grave — a desired bed
for peace”.® Bacon raised the issue to help a
dying person as a necessary ethic demand.

Supporters of euthanasia review it as
an act of compassion and do not think that
it contradicts with Christian morals at all.
Furthermore, in their opinion, prohibition of
euthanasia conflicts with the freedom of a hu-
man being - his autonomy and dignity - and
infringes on the personal relation between a
doctor and a patient. They think that the birth
and death of an individual is a personal phe-
nomenon and not a public (societal) one and
the right to die does not contradict the inter-
ests of society. They consider the problem
of euthanasia as a conflict between the indi-
vidual and social interests and think that the
matter should be solved according to the real
interests of an individual.*® They consider eu-
thanasia to be an “act of kindness” to a person
suffering from an incurable illness.

In the opinion of supporters of euthanasia,
when a person’s life is agonizing and death
is a deliverance from such torture, euthanasia
turns out to be a “duty to life” and not a “right to
life.” They ascertain that when a patient can-
not express his will and his life is artificially
extended by modern medical techniques and
he is not recovering, he has the right to die.
In their opinion, no doctor may prolong the
agony of a sick person for an indefinite period
only because it is technically possible to do so.
Each person should have a right to not only
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live with dignity but to maintain that dignity un-
til his death.*!

Supporters of euthanasia declare that
euthanasia should be permitted because it is
inhuman to simply watch how one is suffering
and be inactive, unable to relieve the pain and
to nothelp a dying person die.*?

If a person has a right to live then why
shouldn’t he have a right to die with dignity?
Most legislation does not provide a person
with the right to die, which is an integral part of
the right to life. A person should be an owner
and manager of himself. An individual suffer-
ing from an incurable illness with little time left
to live and is suffering from unbearable pain
should be given the right to a “sweet death”.
The choice is up to him. It is a bigger sin to
watch a person’s endless torture than to free
him from it, even it means ending that person’s
life, and euthanasia is the best method to that
end.® This is how supporters of euthanasia
decriminalization substantiate their position.

However, even in Holland, the so-called
“Country of Euthanasia”, where more than
90% of population support euthanasia, oppo-
sition to euthanasia took place when the Law
on Euthanasia was being adopted.*

5. ARGUMENTS OF THE OPPONENTS
OF EUTHANASIA

The Christian Church is the leading op-
ponent to euthanasia . The clergy’s position
is unanimous in, it categorically objects to eu-
thanasia., The main moral postulates of the
commandments ‘Thou shall not murder’ and
“Love thyself’, on which Christian morality is
formed, is sufficient basis to consider eutha-
nasia an immoral and illegal act. In the opinion
of euthanasia opponents, a sick person ask-
ing for euthanasia originated from the desire
to free his family and society from a financial
and moral burden. They indicate that execu-
tion of euthanasia by a physician contradicts
the Hippocratic Oath and undermines the trust
of people to the doctor’s profession in general
.4 As for doctors, lawyers, teachers, psycholo-
gists, philosophers, etc., their opinion varies
depending on the actual conditions of life. For
example, a survey of elderly has shown that a
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significant number consider it permissible and
they support euthanasia. Some doctors deem
this action reasonable while executing eutha-
nasia in practice.*®

Orthodox and Catholic Churches are cat-
egorically against euthanasia. In the opinion
of the Orthodox Church, both types of eutha-
nasia, passive and active, are inadmissible,*
as this is actually suicide; more precisely, as-
sisted suicide, and this is the greatest sin. A
person has the right to life, but life itself and
the right to terminate it is not granted to him.
Only God may give and take life away, and
euthanasia means an individual is getting in-
volved in God’s business. This is an unreal-
ized, subconscious dream — to become equal
to God, which is absolutely inadmissible. With
euthanasia, the life of one person is terminat-
ed by another person.

The Orthodox Church considers Eutha-
nasia means serving Satan, which ultimately
deprives a sick person of regret and the pos-
sibility of salvation. They believe there is no
justification for euthanasia as the immortal hu-
man soul always stands far above earthly val-
ues and views. According to their assertions,
euthanasia is not tolerated byan ethical point
of view. The euthanasia decision is simply the
result of a sick person’s despair. Legalizing
euthanasia will further destabilize people’s al-
ready weakened ethical state.. 4

The law should not lose touch with reli-
gion especially, in such a state as Georgia,
where the Orthodox Church has played such
a significant role in the historic development of
the country, it is recognized in Article 9 of the
Constitution.

The European Court of Human Rights put
the question in the following way: “Could the
right to life be interpreted as to imply the refus-
al to life as well?”In my conclusion, the right to
life may not be interpreted to include the right
to death, because the “right to death” differs
from the "right to life” diametrically, therefore,
the right to life does not mean a person’s right
to die.*®

A question arises: Could there be a case
of murder against a patient's will? Such a
danger is quite real, where a murder can be
disguised by euthanasia. Additionally, require-



ments specified under the law may be facili-

tated later on, which may be followed by an

increase of actions done against a patient’s
will.

Opponents of euthanasia provide serious
arguments to substantiate the correctness of
their position:

1. Euthanasia is not allowable in the legal
point of view, because when a physician
administers a fatal injection to an incur-
able patient suffering from cancer, the
death is caused subjectively, not from the
pathologic changes due to the disease
but based on a decision made out of pity.

2. Legalization of euthanasia is unaccept-
able from an ethical point of view. Due to
the unique nature of a human’s life, the
physician is obliged to struggle with all his
strength to sustain life up to the final mo-
ment. Modern medical treatment includes
motivating consultations with a doctor to
give hope to a patient, and hope already
means a partial recovery.

3. Amistake in the diagnosis is not excluded.
A disease which is considered incurable
today may become curable tomorrow.

4. There are well-known cases in medicine
when patients deemed incurable have re-
covered. A physician may also be dishon-
orable. Euthanasia is incompatible with
the professional and societal function of
a physician as well as the atmosphere of
trust, which should exist between a physi-
cian and a patient, etc.?®®

6. PROBLEM OF EUTHANASIA IN RELATIONS
BETWEEN A PHYSICIAN AND A PATIENT

In recent years, patients participating in
the decision making process have become
more widespread. Based on the principles of
the relationship between a patient and a doc-
tor, a portion of society supports increasing
the rights of a patient in the process of medi-
cal decision-making. The second group con-
siders this inappropriate, because as a rule,
quite complex and specific (medical) problems
must be resolved. According to their discus-
sions, the right of choice should be granted
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only to physicians, and the patient should be
subject to the physician’s decision.

The duty of a physician is to provide the
patient with the maximum amount of com-
prehensive information about his disease,
including medical manipulations, risks and
outcomes. After reviewing the data and con-
sidering a physician’s recommendations, the
patient should select a method of treatment
and make a final decision. For clear reasons
in this case, a decision made by the patient
cannot be always objective and well-grounded
because the criterion of choice is not profes-
sional. This is why it is the physician’s duty to
explain the situation and help make the best
decision for treatment. The physician should
know the patient’s psychology enough to en-
sure they properly understand the situation ,
and so deserve the patient’s trust in decision-
making. A physician should not neglect the re-
quirements of the patient. The patient should
make his own decision as to what kind of treat-
ment is acceptable to him

The physician’s objective is to help the
patient make the proper choice. Patients have
the right to receive comprehensive information
about their health condition, including specific
medical data, intended medical procedures,
projected risk and effect of each procedure,
diagnosis, forecast and progress of the treat-
ment process. This relation also envisages that
as an exception, information may be withheld
to a patient if there is a substantiated doubt
that this information could incur serious injury
to him and no positive result is evident.

In this model, a physician acts as a con-
sultant, supplying a patient with necessary in-
formation, explaining that a particular means
of treatment corresponds with his condition
and no other.?'In such a situation, a physician
acts as a patient’s friend and teacher, explains
the condition to him, introduces possible out-
comes of the decision, takes the level of the
patient’s knowledge into account, and gives
him final recommendations, to help him make
the best and most useful decision. The patient
may choose the best version among the alter-
nate outcomes characterized by the physician
and determine its optimality. It is important to
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choose the most acceptable and useful model
in any specific case.5?

CONCLUSION

Today, the right of euthanasia is a subject
of heated debate around the world, as the is-
sue is of a medical, religious, legal and ethic
nature. Euthanasia is related to the conflicts
of principal character. It gives rise to a conflict
between the fundamental rights ofthe value
oflife on the one hand, and the right of each
person to make a decision about their life, on
the other hand. Mutual opinion in society on
euthanasia has never existed; it has a large
number of supporters as well as opponents. It
is known that Plato was a supporter, and that
Christianity rejected it.

Every case of euthanasia should be as-
sessed in consideration of ethic and legal po-
sitions. Law is as progressive as it is ethical.

It should be clarified as to how reasonable
an incurable patient’s right to request euthana-
sia is. What is the legal ground for the “right to
death” within the “right to life” and how should
the conflict of values be decided? This is why
it requires a progressive approach and should
not be resolved according to which right is
generally more important.5?

One of the main reference points is a
proper evaluation on whether euthanasia is a
natural, reasonable human right. 5

In 1946 a society of euthanasia was or-
ganized in the USA, which submitted a draft
law to legislative authorities signed by 1500
physicians and 54 pastors, under which it was
specified that every 21 year-old person suffer-
ing from an incurable disease shall have the
right to request a peaceful death, and a com-
mission of physicians and lawyers should in-
vestigate whether this request may be satisfied
or not.%® Similar kinds of organizations were
created in England identifying an individual of
full age and sound mind suffering from great
pains the right to make a choice between an
easy and terrible death and the use of medical
means to make such a choice.® In one of the
petitions which was submitted by supporters
of euthanasia to New-York authorities, was
stated: “When a person after developing a fa-
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tal iliness suffers from intensive and long term
pains, life loses all the value to him and those
people close to him. We think that society
should give such a person the right to die. In
this action, we will have the same compassion
to the person as we do towards animals®.%’

Euthanasia societies formed, based on
such opinions as well as individuals who be-
lieved in the lawfulness of euthanasia, and had
ideas on the impunity of euthanasia. Under all
such plans the main requirements for execu-
tion of euthanasia are:

1. Incurable disease and its terminal stage;

2. Will of a sick person — to die;

3. Execution of “a death verdict” by a phy-
sician after the condition of a patient is
examined by other physician (or physi-
cians).

It should be noted that the diagnosis of
a doctor concerning a fatal disease might be
found incorrect. Physicians may be mistaken
and what is considered to be agony may just
be crisis, in reality. At the same time, even
presently, when it is possible to reanimate a
person, when the margin between life and
death is deleted, a person may actually sur-
vive.

Many diseases once considered to be in-
curable are now curable. . A disease that pro-
vokes the will of euthanasia may become sub-
ject to treatment during the execution of eu-
thanasia. Moreover, there are so many means
to treat pain and agony today that it is better
if a doctor applies these methods and let the
medicine do its job.

As to the second condition, consent does
not assert anything. How can we establish the
real will of a person and whether he is waiting
for death as deliverance or not? The patient
may be influenced by relatives who are tired
of taking care of him, or he might himself wish
to stop disturbing his family. Or, a person suf-
fering from strong pains may frequently ask to
be killed to stop the agony, but it this may not
be an affirmation of his actual will.

Let’s think for a second that a physician is
officially granted the right to kill a patient in ag-
ony, suffering from an incurable disease, even
upon the patient’s insistence to kill him. What
trust may such a physician have in society,



who violated the Hippocratic Oath and short-
ened the minutes left in a patient’s life instead
of facilitating the condition of the patient? Of
course, a patient will be terrified to discover
himself in the hands of such a physician.

It should also be taken into consideration
that the supporters of euthanasia only use
moral examples. They only wish an individual
on the edge of death to be assisted to that
end by a physician, but they forget that when
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be misused by an person who may apply eu-
thanasia for malicious purposes.

And finally, the main argument is that the
life of a person is an absolute value. It is pro-
tected from the moment a child is born until his
death; it is protected in spite of the appraisal
of this person by society, whether he is full-
bodied, healthy, sick or ugly. The depreciation
of human life may lead mankind to outcomes
which were best executed by fascism.

a person is given a license to kill it can always

' See P. Sakvarelidze, Euthanasia _ Charity or Assassination, Magazine “Tavi-

supleba®, Thilisi, 2003, p. 31.

Euthanasia is a Greek word which literally means of sweet, light, untroubled,

mercy killing, It consists of two parts — “eu” which means “good” and thanatos —

meaning “death”.

3 The term “ Euthanasia“ was first used by English philosopher Francis Bacon in
1605 to describe calm, untroubled, easy and painless death. the concept of eu-
thanasia was comprehended by the ancient Greeks and Romans and was mostly
related to the viewpoint of “incomplete life".

4 See group of authors, Private law of, Private part of Criminal Law, Volume I, Thilisi,
2006, p. 52

5 There are three types of euthanasia: Active Euthanasia, Passive Euthanasia and

Physician Assisted Suicide.

Active euthanasia means application of such a medicine to an individual suf-
fering from an incurable illness in the terminal stage, which speeds up death
(so called “Method of Filled Syringe®). In active euthanasia death is sped up by
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amount of medicine to a patient.
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which gives the patient the opportunity to end his life naturally.
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or providing information about such substances.

Under the laws of such countries, a homicide which occurs according to an in-

sisted request of a victim with the merciful purpose of ending their suffering is

cosidered to be an ordinary homicide.

7 Under the Criminal Codes of these countries, light punishments are administered

for committing euthanasia.

Under the laws of such countries euthanasia is not subject to punishment.

9 See J. Pradel, Comparative Criminal Law, Short Course, Tbilisi 1999, p. 128.

0 See E. Gotsiridze, Beginning and End of Life: Legal Matters of Fetus and
Euthanasia According to Strasbourg Jurisprudence, Collection of Articles,
European and National Systems of Human Rights Protection, 2007p. 52-53.

" See P. Sakvarelidze, Euthanasia - Charity or Assassination, Magazine
“Tavisupleba®, Tbilisi, 2003, p.33.
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PAATA TSINTSADZE

KOSOVO: NORMS AND CONFLICTS OF
INTERNATIONAL LAW IN GEORGIA

Since February 17, 2008 when local Alba-
nians declared their independence, the dis-
pute concerning the legitimacy of the Serbian
separatist province worsened. Although lead-
ing states in the world (e.g. USA, EU)recog-
nize Albania’s independence, Russia, Serbia
and a number of other states consider it an
infringement on the territorial integrity of a
sovereign state, implemented with military
forces, and claim it violates international law
regulations. In this regard, the environment
has not fundamentally changed by the July
22 Resolution of the UN International Court. It
is evident that scientific and political disorder
will continue for a long time in central Europe,
over what many people consider is the legal
basis of an artificially created quasi-state. The
resulting factor adds dramatic effect to the sit-
uation; many experts think the Hague Court
resolution will negatively affect conflicts exist-
ing in the post-Soviet arena. How real such a
danger is will be obvious in the future, how-
ever, the role of the civilized west is already
provoking non-homogenous comments and
appraisals. How and why has it happened that
the chief “arbiter” in the world following World
War Il (the Euro-Atlantic founders of the United
Nations Organization and its Security Council)
have so simply and promptly refuted a Special
Resolution of their own “firstling?”

The June 10, 1999 UN Security Council
Resolution No. 1244 was neither annulled
nor recently corrected. The resolution directly
specifies for a political process towards the
establishment of an interim political framework
agreement providing for a substantial self-gov-
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ernment for Kosovo, taking into full account
the Rambouillet accords and the principles of
sovereignty and the territorial integrity of the
Federal Republic of Yugoslavia and the other
countries of the region, as well as the demili-
tarization of the KLA."

A specific list of urgent measures for sta-
bilization of the crisis region is in Annex 2 of
the aforementioned Resolution The 7th and
8th clauses state:

“7. Safe and free return of all refugees
and displaced persons under the supervi-
sion of the Office of the United Nations High
Commissioner for Refugees...?

Under Clause 8, the formula takes into ac-
count the Rambouillet accords and the princi-
ples of sovereignty and territorial integrity of all
other countries of the region, and the demili-
tarization of UCK, is repeated word by word.

In the Security Council Resolution the
Rambouillet accords are acknowledged sev-
eral times and an optimal scheme of conflict
regulation was actually, more or less, worked
out . The Ambassador of France even submit-
ted a detailed project for the future constitu-
tion of the separatists to the United Nations
Secretary-General on June 4, 1999. The 60-
page text envisaged an almost unprecedent-
ed extensive self-government with its legisla-
tive and executive organizations, police and
inclusive international relations. One of the
clauses which was originally unacceptable for
Albanian separatists, was a principal agree-
ment on the sovereignty and territorial integrity
of Yugoslavia.® Shortly afterwards, the sover-
eignty and territorial integrity of Yugoslavia be-
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came the main point of the Security Council
resolution and subject of dispute at the same
time.

It is a known fact that western politicians
do not like to look for conflict veracity in his-
torical roots and the concept of “historical jus-
tice” is buried deep in their political dictionar-
ies. On the other hand, ignoring a historical
fact may be quite justified and productive in
the regulation process of the same ethno-
territorial conflict. Serbians can hardly forget
their history and the historical fact that their
ancestors lived in Kosovo in the 7th century
and this territory was the center their nation’s
development. When the Serbians were routed
in the war against Turkey in 1389, the num-
ber of Albanians increased, and by the end of
19™ century, Kosovo was a center of separat-
ism. Many Serbians moved to Belgrade. As
for Kosovo, Italy occupied it during World War
I (it also was a part of the marionette “Great
Albania”), and it was returned to Yugoslavia
after the war. Although in politics as well as in
science, engaging with parallels requires great
care and extremely high precision.

In the Kosovo epic one element must be
taken into consideration; this is the role of ex-
ternal forces in the promotion of separatism,
providing both open and hidden support. As
Dniester, Abkhaz and Ossetian separatists
have had consistent support from Russia (in-
cluding military), Kosovars (Kosovo Albanians)
have also always found compassion and sup-
port from tyrants. In 1981, Kosovars expect-
ing assistance from outside provoked a clash
with the army with the slogan: “Kosovo — the
Republic”. During the 1980s, however, Kosovo
formally retained the status of autonomy , and
functioned with the attributes of a republic —
parliament, government, and representatives
in the highest bodies of the country. 1987
saw the beginning of a new period in the re-
gion’s history when the Milosevic era com-
menced. Within the next ten years, Serbians
considered the “return” of Kosovo Milosevic’s
greatest achievement. While the majority of
Albanians in Kosovo argued for separation
and joining Kosovo to Albania (analogy of “two
Ossetias”?), Serbians had their own coun-

ter-argument. “What would Washington do if
Californian Mexicans composing the ethnic
majority there desired to join Mexico?”

In any case when we try to analyze the
separatism narrative of “Albanian-Kosovo” af-
ter nearly 20 years we have to first acknowl-
edge the contributions of the major beneficial
strategies and tactics of the separatist’s strug-
gle. In the 1990s, the sole leader of that time,
writer and professor Ibrahim Rugov, chose the
tactic of passive resistance (for which he was
even called the “Kosovo Gandhi”). At the be-
ginning of 2000, the Kosovo Liberation Army
(KLA), headed by Khashim Tachi (“Snake”)
became stronger. Tachi is presently Head of
the Kosovo government. The tactics of pas-
sive resistance were justified when business
life came to a standstill in Kosovo, as well
as all sorts of administrative functions. Yet in
these very years, the birth rate reached record
levels in Kosovo with two percent a year (!).
At the same time, garnering international sup-
port became the major aim of the separatists.
The inflexible and senselessly rigid policy of
Milosevic in the struggle with separatism pro-
vided good opportunities to Kosovars in this
respect. The separatists actually counted on
the fatal mistakes of Milosevic — i.e. foreign
military intervention. Honestly, such a devel-
opment of circumstances was hard to foresee.
In the August1992 edition of the usually well-
informed Russian magazine, “Novoe Vremia™,
military intervention of external forces in
Kosovo would have the same results as the
“heroic troops” in Afghanistan had in 1979. But
in the end, the situation developed according
to the separatists’ very scenario.

Naturally, the Kosovo precedent became
some kind of litmus paper for all those states
in the world that have already faced or may
face the risk of separatism. On the other
hand, the fact that the political, financial and
military (!) sponsor-initiators of Kosovo inde-
pendence were Washington and its European
allies, and that NATO forces implemented the
military liberation operation of the separatists
, puts states in conflict with their own sepa-
ratists in a delicate political — diplomatic situa-
tion as they try to maintain good relations with
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Europe and Washington. Evidently, this was
why the triumph of Kosovo separatists was so
rarely mentioned in Georgia (in view of objec-
tive analysis). In Georgian political journalism,
there are only a few pieces of work in this re-
gard, among which are two letters by Mr. Simon
Kiladze, which are distinguished by objectivity.®
Itis difficult to assert that the Georgian political
elite had not realized the danger hidden in the
Kosovo example. Additionally, Europe and the
US delivered many reassuring announcements
that: “Kosovo was the sole and unique case
and had nothing in common with Georgia”. In
the purely legal point of view, this is absolutely
correct; Disregarding historical and other facts,
Thilisi, unlike Belgrade, did not conductethnic
cleansing in the Abkhazia and Tskhinvali re-
gions. On the contrary, up to 300,000 people
became victims of ethnic cleansing — a fact
that has been verified several times interna-
tionally. For Moscow, however, Kosovo be-
came a political precedent, a reserve trump
card that would by all means be played in the
post-Soviet area. Up till then everybody - be-
ginning with Vladimir Putin, Dmitri Medvedev
and political experts - expressed “indignation”
and “anxiety” “that the West disregarded and
neglected international law”. Generally, on
one side there was Serbia and its sole (and
final) partnerRussia, while on the other was
USA and the EU However, for international re-
lations and western specialists of international
law, an unconditional unanimity is evident in
neither camp. Some famous western experts
tried to objectively specify the arguments for
and against recognition of independence. For
example, BBC observer Paul Reynolds, clas-
sified the arguments in the following way®:
“the fact that Resolution No. 1244 of June 10,
1999 of the UN Security Council appealed to
the regulation of the Kosovo crisis in a political
manner, but said nothing about the nature of
the regulation itself, speaks for the separatists’
benefit (in the opinion of British experts). As
the Security Council has not made a further
resolution on the Kosovo status, the West has
a reason to assert that the Security Council
resolution envisages a change of the direction
towards those common principles which were
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reviewed by the Ministers of Foreign Affairs
of the G-8 Countries, immediately before the
Resolution of June 10. Therefore, the latter
could be the basis for recognition of Kosovo
independence.

Supporters of independence considered
the Resolution of the Security Council article
that stated “establishment of an interim po-
litical framework agreement providing for a
substantial self-government for Kosovo” was
reviewed as a general principle. One pas-
sage of the EU document is also worth not-
ing: “Generally, once a entity has emerged
as a state in the sense of international law, a
political decision can be taken to recognize
it”.7 The conclusion of the same document is
also highly interesting: “Acting to implement
the Final Status outcome in such a situation
is more compatible with the intentions of 1244
than continuing to work to block any outcome
in a situation where everyone agrees that
the status quo is unsustainable”. The circum-
stance that by recognizing independence, the
process of processing a final status would be
comprehensive became an argument as well,
which was implied by the Resolution of the
Security Council. And finally, the document
of the European Council considered the pre-
amble and the principle specified under the
text concerning the sovereignty and territorial
integrity of Yugoslavia under the Resolution of
the Security Council as non-compulsory, from
a legal point of view.

It is not necessary to be a specialist of
international law to note a hesitant conviction
of the aforementioned arguments; the matter
refers to the public revision of the UN Security
Council Resolution and its founding moment
— the sovereignty of a member state of the or-
ganization and infringement of integrity.

In Mr. Reynold’s opinion, Serbian and
Russian arguments are far easier and clearer;
the main thing is that a sovereign state Serbia
has not agreed with the independence of one
part of its territory. This position was upheld
by EU members, Greece, Spain, Cyprus,
Slovakia, Bulgaria and Romania, however,
they did not exercise their right to veto. From
the legal point of view, it is difficult to object
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to Serbia and Russia’s Article 10 arguments
where a “substantial autonomy within the
Federal Republic of Yugoslavia” is deter-
mined, which is important for Kosovo. It is
directly specified in the same Resolution that
the presence of international forces (peaceful
or military) in Kosovo should be approved and
certified by the UN, which has not taken place.
The cynical and indignant disregard of this
general and founding principle was noted by
Belgrade and Moscow. This is the principle in
which, changing any borders may be allowed
only on the basis of mutual agreement. As
long as there is no such agreement between
Belgrade and Prishtina, the independence of
Kosovo is illegal.

Kosovo events created yet another in-
ternational law problem, which is a subject of
heated debate ( becoming more actual); this
is the issue of recognition of self-declared
“states”. The interrelation of territorial integrity
and self-determination principles is a Gordian
knot. The dilemma of recognizing states in the
international arena arose in the years follow-
ing World War |, when at Versailles and sub-
sequent conferences it became difficult to de-
cide who should be allowed to participate in
the conferences (with a voting right) and be a
member of the League of Nations. This issue
was reviewed at the Montevideo International
Conference (1933), where a conclusive con-
vention was adopted. The latter envisaged the
final four criteria as a necessary precondition
for recognizing states and for acknowledging
them on the international level. These criteria
were: 1. Permanent population; 2. Ownership
of determined territory (although the legitima-
cy of the territory was not exactly determined
from the point of view of neighboring states);
3. Existence of government; 4. Ability of a state
to establish relations with other countries (the
obscure nature of this clause was further pro-
tested by specialists many times)®.

Although the convention of Montevideo
was designed in consideration of for the ab-
solutely differing realities of other regions (it
was signed by the USA and 18 Latin American
states), even after 60 years, in 1991-1993
the Badinter Commission was directed with

such determination by a state that was pre-
paring recommendations in relation to the
former Yugoslavia at the order of the EU.
The International Tribunal also tried to estab-
lish Milosevic’s allegations considering these
very principles when it investigated on which
territory the state made the charge : Croatia
or Yugoslavi? In a letter published in the
October 1, 2008 edition of the Russian news-
paper “Kommersant,” the very principle of
Montevideo was used to ascertain the version,
as if international law recognized the principle
of self-acknowledgment as well. Actually, itis a
simple truth that the theory of State organiza-
tion only recognizes those states as subjects
of international law, which are recognized as
such by other states. The question remains;
how many states must recognize a particu-
lar state formation before it is acknowledge-
das a subject of international law?The same
principle of Montevideo — “Permanent popula-
tion” excludes the subijectivity of international
law on Abkhazia and the Tskhinvali region; a
major portion of the “permanent population”
of these territories (the biggest ethnic group in
Abkhazia) was expelled by a military force of a
foreign state and the “states” themselves were
occupied by the same occupying country. This
brings to mind various comic situations, for ex-
ample, in the process of recognizing the choice
between Taiwan and continental China Liberia
and Nauru (well-known to Georgia) changed
their positions twice (the matter concerns to
official position). What price or significance
may such recognition/non-recognition have on
the International Commonwealth?

In relation to this problem, specialists apply
the Atlantic Charter, signed by Franklin Delanor
Roosevelt, and Winston Churchill, on August
14, 1941. The document regards the matters of
the “arrangement” of the world following World
War Il and reflected Roosevelt’s principal po-
sition as well, in view of the self-elucidation of
nations and the creation of new states. Even
Henry Kissinger quoted Roosevelt “I am firmly
of the belief that if we are to arrive at a sta-
ble peace, it must involve the development of
backward countries”. Roosevelt believed that
people should be freed from a backward colo-
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nial policy”."° It is evident the document evalu- never prove useful to the formation of a state
ates colonial countries and the restoration of of Kosovo, Abkhazia, Tskhinvali Region or any
their sovereignty and independence and the other current separatist entity and their recog-
people’s right to self-elucidation. Thus, it will nition-acknowledgement.

< B N )

7
8
9

(http:///www.un.org./russin/documen/scresol/res 1999/res 1244. htm).
The same.

*http://www.un.org.Kocoso/

“Novoe Vremia”, 1992. No.34

“Republic of Georgia”, 2007, December 8 and 11. #241, #242
http://newxvole.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/hi/russian/
internatio..8.18.2009

BBC RUSSIAN.com

http:ru.wikipedia.orglwiki

“Kommersant” No.177. 01.10.2008

"0 H. Kissinger. Diplomacy. M. 1990 p. 350
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