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marina gariSvili* 

 
 
 

Zveli romis sisxlis samarTlis procesis Taviseburebani 

 
I. Zvelromauli samarTalganviTarebis arqauli xanis sisxlis 

samarTlis procesi 
 

sisxlis samarTlis procesis evolucia naTlad asaxavs saxelmwifoebrivad 
mowyobili sazogadoebis samarTlebrivi kulturis ganviTarebis xarisxs, radgan 
winareistoriuli periodis samarTalSi damkvidrebuli pasuxismgeblobis kerZo 
xasiaTi (talio — SuriZieba, samagieros mizRva da compositio — sisxlis daurveba) swo-
red sajarosamarTlebrivi sawyisis ganuviTareblobas an mxolod Canasaxis saxiT 
arsebobaze metyvelebda. uZvelesi periodis samarTlisTvis ucxo iyo sisxlis sa-
marTlis procesi, Tanamedrove gagebiT, rogorc samarTlis dargi. aRniSnul as-
peqtSi arc romis sisxlis samarTlis procesi aRmoCnda gamonaklisi da masac, 
Tavdapirvelad, primitiuli SurisZieba da TviTgasworebis principi uZRoda win. 
aRniSnuli naSromis mizania Zveli romis sisxlis samarTlis procesis evoluciis 
kvleva, romis saxelmwifoebriobisa da samarTalganviTarebis Sesabamisi etapebis 
gaTvaliswinebiT, radgan, samwuxarod, Tanamedrove qarTul romanistikaSi romis 
sisxlis samarTlis procesi mecnierulad  ar gamokvleula.   

Zvelromaulma sisxlis samarTlis procesma, samoqalaqo procesis msgavsad, 
evoluciis ramdenime etapi ganvlo. romis samarTalganviTarebis arqauli xana 
(qr. Sobamde 754-367 ww.) qronologiurad romis saxelmwifos reqsebis epoqasa (qr. 
Sobamde 754-510 ww.) da adreuli respublikis periods (qr. Sobamde 510-367 ww.) mo-
icavda. aRniSnuli drois samarTalwarmoeba sisxlis samarTlis saqmeebze kuriis 
krebaze (comitia curiata) xorcieldeboda. amis Sesaxeb cnobebs adreuli respubli-

kis sakanonmdeblo aqtebi gvawvdis, kerZod: provocatio ad populum da administraciu-

li jarimis (30 kameCisa da 2 cxvris odenobiT) farglebis Sesaxeb (lex Aternia Tarpeia) 
kanonebi da, ra Tqma unda, – Leges duodecim tabularum (Tormeti dafis kanonebi).1 ko-

miciuri sasamarTlo procesis pirvel nawils anquisitio (gamokvleva, Seswavla) ewo-
deboda da is magistratis mier warmoebul gamoZiebas niSnavda. moqalaqeTa ara-

                                                            
* Tsu-is iuridiuli fakultetis asocirebuli profesori. 
1  Хрестоматия по истории Древнего мира. Рим. Под редакцией акад. Струве В.В., Москва. Госуд. 

Учебно-педагогическое изд-во Министерства просвещения РСФСР. 1953, 25-29;  Кудинов О. А., 
Комментарии к источникам Римского права. Москва, 2009, 70-76;  Бартошек М., Римское право. 
Понятия, термины, определения. Москва, Юридическая литература, 1989, 183; Морев М. П., Римское 
право. Учебное пособие. 2-ое издание. Москва., 2011,  551. 
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formaluri krebis monawileobiT, magistrati arkvevda crimen-is (danaSauli) Cade-
nis faqts, romlis dadasturebis SemTxvevaSi, mesame sxdomaze, is gamamtyunebel 
decreta-s gamoscemda. mas rogorc wesi, provocatio ad populum et rogatio2 procedura mos-

devda, romelic respublikis periodSi centuriis saxalxo krebisadmi (comitia cen-
turiata) moqalaqis apelacias gulisxmobda magistratis gadawyvetilebaze, Tu mis 
mimarT sikvdiliT dasjis ganaCeni iqneboda gamotanili, an tribis saxalxo krebi-

sadmi (comitia tributa), Tu pirs jarimis gadaxdas Seufardebdnen. Sesabamisad, provo-
catio ad populum-is Sedegad magistratebis sisxlissamarTlebrivi kompetencia izR-

udeboda mxolod winaswari samarTalwarmoebiT. migvaCnia, rom provocatio ad populum 
sulac ar iyo ganaCenis gasaCivrebis samarTlebrivi xerxi, aramed is gamoiyenebo-
da, rogorc Tanamdebobis pirTa mxridan Zalauflebis borotad gamoyenebis an 
gadametebis winaaRmdeg mimarTuli politikuri protestis saSualeba. apelaciis 
mizezis da Sedegis Sesaxeb ufro dawvrilebiT msjelobda Ulpianus `apelaciebis 
Sesaxeb“ 1-l wignSi, sadac miTiTebulia, rom „aravin aris iseTi, vinc ar icis, Tu 
ramdenad xSiria da ramdenad aucilebelia apelaciis gamoyeneba, vinaidan es, 
udavod, usamarTlobas an mosamarTleTa gamoucdelobas gamoasworebs, Tumca 
zogjer uaresobiskenac cvlis swor gadawyvetilebas, radgan yovelTvis rodi 
wyvets ukeTesad is, visac bolos gamoaqvs gadawyvetileba“ (D.49.1.1).3 amave naS-

romSi Ulpianus ganixilavs, Tu visi sasamarTlo gadawyvetileba SeiZleba gasaCiv-
rdes apelaciis wesiT, kerZod: „SeiZleba Tu ara gasaCivrdes princefsis reskrip-
ti, magaliTad, Tu provinciis prezesma an sxva vinmem rCevisTvis (princefs) mi-
marTa da am moTxovnis gamo reskripti gaica? saxeldobr, daisva kiTxva: SenarCu-
nebulia Tu ara apelaciis ufleba? xom SesaZlebelia, rom rCevis moTxovnisas 
yalbi monacemebis warmodgenas hqonoda adgili. amis Taobaze arsebobs RvTaebri-
vi piusis reskripti, romelic man TrakielTa Tems misca da romelSic naTqvamia, 
rom es SeiZleba gasaCivrdes. reskriptSi aseTi sityvebia moyvanili: „Tu Cven vin-
me mogvmarTavs da Cven mas sapasuxod raimes mivwerT, msurvels pasuxis gasaCivre-
ba SeeZleba. radgan, Tu is daamtkicebs, rom dawerili siyalbe iyo, an sinamdviles 
ar Seesabameboda, CaiTvleba, rom Cven araviTari winaswari mosazreba ar gamog-
viTqvams, radgan Cven im SekiTxvaze gaveciT pasuxi, romelic (saqmis garemoebas) 
sxvagvarad ayalibebda“ (D.49.1.1.1).4 apelaciis Setanisas, romaelebi  apelant mxa-

res garkveul moTxovnas uyenebdnen, kerZod, Ulpianus miuTiTebda, rom „saapela-
cio Txovnis Sedgenisas masSi unda daeweraT, Tu vis Seaqvs apelacia, vis winaaR-

                                                            
2  Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989, 265. 
3  Digesta Iustiniani. Т. VII, книги XLIIIV-L. Ответственный редактор Кофанов Л.Л., Москва, Статут. 

2005, 223. 
4  iqve. 
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mdeg Sedis apelacia da ra gadawyvetileba unda gasaCivrdes saapelacio wesiT“ 

(D.49.1.1.4).5   
braldebis mxares, bralis wayenebis Semdeg, dadgenil vadaSi braldebulis  

kuriis krebaze (comitia curiata) gamoZaxeba (diem dicere) evaleboda. amis Semdeg bral-

debis mxares braldebulisTvis unda daeTqva comitia curiata-ze gamocxadebis vada, 
sadac mas wauyenebdnen brals, dabolos, braldebuls daadanaSaulebnen im krebis 
winaSe, romelsac ganaCenis gamotanis uflebamosileba hqonda. gadawyvetilebis 
gamotana comitia curiata-s mxridan samarTlianobis principis uSualo da Tavisufa-
li aRqmis Sedegad xdeboda, yovelgvari formaluri normebis dacvis gareSe. Cve-
ni azriT, romaelebi cdilobdnen, magistratis sasamarTlos TviTneboba SeezRu-
daT kuriis krebis marTlmsajulebiTi funqciiT, Tumca, erTi garemoebis gaTva-
liswinebiT: Tu magistrati moqalaqeTa sayovelTao azrs emorCileboda, moqala-
qeni, marTlmsajulebis aRsrulebaSi monawileobiT,  romauli samoqalaqo Tavi-
suflebis SeuzRudaobis demonstrirebas axdendnen. mxolod calkeuli danaSau-
lis saqmeze, kuriatuli komiciebis nacvlad, samarTalwarmoebas axorcielebda 
e.w. quaestiones extraordinariae (sagangebo komisia).6 uZvelesi drois sasamarTlo pro-

cesis Sesaxeb mniSvnelovan cnobebs germaneli mecnieri T. momzeni gvawvdis.7 misi 
marTebuli mosazrebiT, civita Romani-s (romauli Temis) mTeli sasamarTlo xeli-

sufleba rex (ductor)-is (beladis) xelSi iyo Tavmoyrili, romelic marTlmsajule-

bas anu „brZanebas“ sasamarTlo dReebSi (dies fasti), mosamarTlis adgilas (tribunal), 
moednis SuagulSi, sabrZolo etlis savarZelSi (sella curulis) mjdomi axorcieleb-

da; mas gverdiT edgnen sakuTari mcvelebi (lictores), xolo win – braldebuli an mo-

dave mxareebi (rei). veTanxmebiT mecnieris im mosazrebas, rom monebis mimarT mosa-

marTled maTi batoni gamodioda. xolo qalebi paterfamilias-is (ojaxis mamamTavris) 
an uxucesi mamrobiTi sqesis naTesavis, adgnatus proximus-is xelisuflebas eqvemde-
barebodnen, radgan arc mona da arc qali uZveles xanaSi romauli Temis wevrebad 
ar miiCneodnen. isic aRsaniSnavia, rom mamis xelisuflebaSi myofi vaJebi (in patria 
potestas) mxolod paterfamilias-is nebas eqvemdebarebodnen da am ukanasknelis sasa-

marTlo xelisufleba vaJiSvilebis mimarT rex-is (ductor) sasamarTlo kompetencia-

sac epaeqreboda,  Tumca, erTi daTqmiT: in patria potestas-ebis mimarT paterfamilias-s (o-
jaxis mamamTavars) sakuTrebis ufleba eniWeboda. amiT ganisazRvreboda misi Za-
lauflebis arsi. aRniSnuli periodis sasamarTlo procesi an sajaro, an kerZo 
xasiaTis iyo, imis mixedviT, Tu vin aRZravda saqmes: TviT rex (ductor), sakuTari ini-
ciativiT an dazaralebuli mxaris moTxovniT. procesis pirvel, sajaro xasiaTs, 

                                                            
5  Digesta Iustiniani. Т. VII, книги XLIIIV-L. Ответственный редактор Кофанов Л.Л., Статут. Москва, 

2005, 225. 
6  Морев М. П., Римское право. Учебное пособие. 2-ое издание. Москва, 2011, 551. 
7  Моммзен Т., История Рима. Том I. Издание второе, стереотипное. Санкт-Петербург. «Наука». 2005, 131. 
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maSin hqonda adgili, rodesac braldebuls Seeracxeboda sazogadoebrivi simSvi-
dis darRveva, anu saxelmwifos winaaRmdeg Cadenil danaSaulSi braldebuli pi-
rebis mimarT, kerZod: saxelmwifo Ralatis, mowinaaRmdegesTan TanamSromlobis 
(proditio) an xelisuflebisTvis SeiaraRebuli winaaRmdegobis gawevis (perduellio) Sem-

TxvevaSi.8 Tumca, aRsaniSnavia, rom sazogadoebrivi simSvidis damrRvevad gansa-

kuTrebuli sisastikiT Cadenili mkvlelobis (parricida), mamaTmavlobis, qalwulis 
an ojaxis dedis (matrona) gaupatiurebis, crumowmeobis, cecxlis wakidebis da ma-
giuri ritualis Catarebis, saxnav-saTesis waxdenis, Ramis saaTebSi xalxisa da 
RmerTebis dacvis qveS arsebuli mindvridan marcvleulis qurdobis danaSaulSi 
mxilebuli piri miiCneoda, radgan is saxelmwifo Ralatis braldebiT miecemoda 
samarTalSi. sasamarTlo process iwyebda da warmarTavda rex (ductor); masve, mowve-
uli mrCevlebis mosmenis Semdeg, gamohqonda ganaCeni. Tumca, momzenis marTebuli 

azriT, rex-s (ductor) saqmis ganxilvis dawyebis Semdeg SeeZlo  samarTalwarmoebis 
Semdgomi etapisa da ganaCenis gamotana misi moadgilisTvis daevalebina, romel-

sac Senatus (uxucesTa sabWos) wevrebidan irCevdnen9 (SedarebiT martivia  d ganaCe-

bis gamotana Senatus (uxucesTa sabWos) wevrebidan arCeuli misi moadgilisaTvis 
daevalebina). mecnieri-romanisti yuradRebas im faqtzec amaxvilebda, rom im 
ori sagangebo moadgilis (duumviri perduellionis) daniSvna, romlebsac ganaCeni meam-
boxeebis winaaRmdeg gamohqondaT, agreTve im mudmivi moadgileebis moxsenieba, 
romlebsac „mkvlelobis danaSaulis gamoZieba“, damnaSaveTa devna da dakaveba 
evalebodaT (quaestores parricidii), ufro gviandeli epoqisTvis iyo damaxasiaTebeli 
da rex-ebis xanisTvis ucxo movlena iyo.  

Cveni azriT,  samarTalSi micemis Semdeg braldebuls,  savaraudod, apatim-
rebdnen. Tumca, daiSveboda misi TavdebiT ganTavisufleba. gansasjelis dakiTx-

vis dros, Cvenebis miRebis mizniT, monaTa wamebis faqts T. momzenic adasturebs.10 
unda aRiniSnos, rom rex-s (ductor) damnaSavis Sewyaleba ar SeeZlo da am ukanas-

knels,  provocatio ad populum et rogatio-s moTxovniT, comitia curiata-sTvis unda miemarTa. 
siaxled migvaCnia da gansakuTrebul interess is garemoeba iwvevs, rom damnaSavis 
Sewyaleba RmerTebsac SeeZloT: vinc iupiteris qurumis winaSe muxlebze daece-
moda da Sewyalebas moiTxovda, garozgviT aRar daisjeboda; vinc am qurumis sax-
lSi borkildadebuli Sedioda, borkilebisgan gaTavisufldeboda; xolo is sik-
vdilmisjili, romelic ganaCenis aRsrulebis adgilas misvlamde SemTxveviT qal-
RmerT vestas qurum qalwuls gadaeyreba, sasikvdilo ganaCenisgan gaTavisuf-

ldeboda.11      

                                                            
8  Моммзен Т., История Рима. Том I. Издание второе, стереотипное. Санкт-Петербург. «Наука». 2005, 

131. 
9  iqve, 132. 
10  iqve. 
11  iqve. 
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 II. sisxlis samarTlis procesis evolucia respublikuri xanisa da                        
imperiis periodis Zveli romis saxelmwifoSi 

 
 viTareba nawilobriv Seicvala sisxlis samarTlis procesis ganviTarebis 

momdevno etapze, romelic romauli samarTalganviTarebis winaklasikur etaps 
axasiaTebda da gviandeli respublikis periods (qr. Sobamde 367-27 ww.) moicavda. 
am dros comitia curiata-m Zveli gavlena da usazRvro avtoriteti dakarga; romaulma 
sazogadoebam gaacnobiera, rom xalxis mravalricxovani masis winaSe da misi mona-
wileobiT warmoebuli marTlmsajuleba yovelTvis rodi iyo kanonierebis, sayo-
velTao samarTlianobis gamomxatveli. piruku, gansasjelis mimarT sasurveli 
ganaCenis gamotanis mizniT, xSirad adgili hqonda mowinaaRmdegis mimarT poli-
tikur angariSsworebas da angaJirebuli brbos gamoyenebas. udavoa, rom Zvelro-
mauli saxalxo krebebi saxelganTqmul mWevrmetyvelTa (oratorTa) moRvaweobis 
asparezad iqca da maTi uzado niWis wyalobiT, SesaZlebeli iyo nebismieri oponen-
tis damarcxeba da, Sesabamisad, realurad Cadenil Tu vinmes mier SeTxzul mar-
TlsawinaaRmdego qmedebaSi dadanaSauleba. miuxedavad imisa, rom gviandeli res-
publikis periodSic magistrats, sakuTari Sexedulebisamebr, piris nebismier qme-
debaSi danaSaulis niSnebis dadgena da misTvis bralis Seracxva SeeZlo, Tu inkri-
minirebuli qmedeba, sasjelis saxiT, sikvdiliT dasjas an Sesabamisi normiT gaTva-
liswinebulze ufro maRali jarimis dakisrebas iTvaliswinebda, magistratis gana-

Ceni saxalxo krebis winaSe provocatio ad populum et rogatio-s proceduras eqvemdebare-
boda. aqedan gamomdinare, Cveni azriT, saxezea magistratis yovlisSemZleobis 
SezRudvis mcdeloba. aRniSnuli garemoebis gaTvaliswinebiT, unda vivaraudoT, 
rom sisxlis samarTlis erTgvar sasamarTloebad centuriis (comitia centuriata) da 
tribis (comitia tributa) krebebi gvevlineba, imis Sesabamisad, Tu ra saxis sasjelis Se-

fardebas iTvaliswinebda danaSaulebrivi qmedeba (capite adquirere — danaSaulSi 
braldebulis dasjis moTxovna, Tu anquisitio pecunia — fuladi jarimis saxiT)12.  

  respublikuri (qr. Sobamde 510-27 ww.) da imperiis (qr. Sobamde 30 w. — qr. So-
bis 476 w.) periodis Zveli romis sasamarTlo xelisuflebasa da sisxlis samar-

Tlis procesze umniSvnelovanes cnobebs romis samarTlis unikaluri wyaro — Di-
gesta Iustiniani-s I  wignis II tituli, II wignis  I, II, III, IV,V,VI,VII, X,XI,XII titulebi, III 
wignis I, II, III, IV,V,VI titulebi, IV wignis III da VIII titulebi, V wignis I tituli, 
XLII wignis I tituli, XLIX wigni — gvawvdis, kerZod: samarTlisa da yvela magis-
tratis warmoSobisa da brZenTa memkvidreobiTobis Sesaxeb; Tu romelime piri ar 
emorCileba samarTalSi mimcem pirs; sasamarTloSi gamoZaxebis Sesaxeb; Tu vinme, 
sasamarTloSi gamoZaxebuli, ar gamocxaddeba, an vinme gamoiZaxebs iseT pirs, ro-

                                                            
12  Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989, 23, 48, 61. 
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melic ar unda gamoeZaxaT ediqtis safuZvelze; dae, sasamarTloSi gamoZaxebuli 
piri, gamocxaddes, an warmoadginos rwmunebuli an (sxva) uzrunvelyofa; raTa Za-
lis gamoyenebiT aravin daabrkolos is, vinc sasamarTloSia gamoZaxebuli; im pi-
rebis Sesaxeb, romelTa qmedebiT vinmes sasamarTloSi gamocxadebas eqmneboda 
dabrkoleba; Tu vinme ar Seasrulebda sasamarTloSi gamocxadebis dapirebas; im 
dReebis Sesaxeb, rodesac ar daiSveboda marTlmsajulebis aRsruleba, agreTve 
gadavadebisa da sxva vadebis Sesaxeb.13  

  magistratis winaSe ganxorcielebulma sisxlis samarTalwarmoebam winaswa-
ri gamoZiebis xasiaTi miiRo. amrigad, romaul sisxlis samarTlis procesSi, roma-
uli samoqalaqo procesisTvis damaxasiaTebeli ori Taviseburi stadia damkvid-

rda: in iure (magistratis winaSe) da apud (in) iudicem (nafici mosamarTlis — iudex-is 
winaSe). Tumca, Cveni azriT, Tu sisxlis- da samoqalaqo-saproceso normebSi ana-
logiis dadgenas SevecdebiT, arsebiTi xasiaTis Secdomas davuSvebT, radgan sis-

xlis samarTalwarmoeba in iure (magistratis winaSe) stadiaze, Tavisi arsiT, magis-
tratis sasamarTloSi saqmis arsebiTi ganxilva iyo, anu magistrati pirisTvis wa-
yenebul braldebas amowmebda da gamamtyunebeli an gamamarTlebeli ganaCeni ga-
mohqonda. Tanac, Tu magistrati gamamarTlebel ganaCens gamoitanda, es gadawyve-
tileba saboloo iyo da komiciebSi apelacias aRar eqvemdebareboda. xolo, Tu 
magistrats gamamtyunebeli ganaCeni gamohqonda, braldebuls am gadawyvetilebis 
gasaCivreba komiciebSi  SeeZlo, sadac saqmis axal ganxilvas magistrati uZRvebo-

da.14 Tumca, aRniSnuli samarTalwarmoebis Sedegad komicia magistratis gadawy-
vetilebas an ucvlelad iRebda, an mis apelacias uWerda mxars: arc Sualeduri 
gadawyvetileba miiReboda da arc votirebas hqonda adgili. migvaCnia, rom, miuxe-
davad sasamarTlo procesis stadiuri msgavsebisa, samarTalwarmoebis sruliad 
gansxvavebuli wesi moqmedebda romaul samoqalaqo procesSi, Tumca aRniSnuli 
sakiTxis arsebiTi ganxilva ar aris am naSromi mizani.  

  gviandeli respublikis xanaSive daiwyo calkeuli saxis danaSaulisTvis gan-
sakuTrebuli mudmivmoqmedi sasamarTlo komisiebis Seqmna. am komisiebis saqmia-
nobas awesrigebda specialuri instruqcia, romelSic zustad ganimarta Sesabami-
si danaSaulis arsi da misTvis gaTvaliswinebuli sasjeli. am viTarebaSi  safuZve-

li Caeyara e.w. Quaestiones perpetuae-s, romlebmac respublikuri mmarTvelobis da-
sasruls marTlmsajulebiTi funqcia sabolood Camoaciles Zvelromaul komi-

ciebs. Tavdapirvelad, qr. Sobamde 149 wels, lex Calpurnia-s ZaliT Seiqmna Quaestio de 
repetundis, anu is komisia, romelic maRali Tanamdebobis pirTa meqrTameobisa da 
                                                            
13  Digesta Iustiniani. Т. I, книги I-IV. Ответственный редактор Кофанов. Л.Л., Москва. Статут. 2002, 98-99, 

189-215, 229-245, 310-405; Digesta Iustiniani. Т. II, книги V-XI. Ответственный редактор Кофанов 
Л.Л., Москва. Статут. 2002, 21-56; Digesta Iustiniani. Т. VI, книги XLI-XLIV. Ответственный редактор 
Кофанов Л.Л., Статут. Москва. 2002, 167, 185,191, 193; Digesta Iustiniani. Т. VII, книги XLIIIV-L. От-
ветственный редактор Кофанов Л.Л.,  Москва. Статут. 2005, 224-259. 

14  Морев М. П., Римское право. Учебное пособие. 2-ое издание. Москва, 2011, 553. 
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gamoZalvis saqmeebs ixilavda.15 aRniSnuli kanoni pirveli iyo leges repetundarum-is 
(meqrTameobis danaSaulis Sesaxeb) mravalricxovan kanonTa Soris, romliTac ga-
nimarta meqrTameobis danaSaulis definicia, dadginda am samarTaldarRvevis 
ganmxilveli sasamarTlo instancia da damnaSaves, sasjelis saxiT, Seefarda usa-
fuZvlo gamdidrebis Sedegad SeZenili qonebis 1/3-is ukan dabruneba (Tumca, aR-
saniSnavia is garemoeba, rom senatorebis meqrTameobis saqmeebis ganxilva SeeZ-

loT mxolod maT kolegebs, romis xalxis — cives Romani monawileobis gareSe, rad-
gan xalxs ar SeeZlo magistratebis gakontroleba italiis da, miT umetes provin-

ciebis teritoriaze).16 mogvianebiT, qr. Sobamde 81 wels, kornelius sulas diqta-

turis periodSi Seqmnilma komisiebma — quaestiones de secariis (yaCaRoba, dazarelebu-

lis mkvlelobis danaSaulis Sesaxeb), quaestiones de veneficiis (mowamvliT mkvlelobis 
danaSaulis Sesaxeb), de peculate (saxelmwifo qonebis datacebis Sesaxeb), de falso (an-

derZis gayalbebisa da yalbi fulis moWris danaSaulis Sesaxeb), de ambitu (sasje-
lis saxiT adgenda sazogadoebriv Tanamdebobaze 10 wlamde vadiT arCevis ufle-

bis CamorTmevas),  de maiestate (adgenda sasjels jaris TviTneburad Sekrebisa da 
sxva saxelmwifos winaaRmdeg samxedro moqmedebebis dawyebis, magistratis mier 
romis saxelmwifos Seuracxyofis da romaeli magistratis Seuracxyofis danaSa-

ulis gamo)17 kidev ufro SezRudes komiciebis marTlmsajuleba, riTac gafar-

Tovda senatorTa samosamarTlo saqmianoba, gansakuTrebiT quaestiones de secariis et 
de veneficiis danaSaulis saqmeebze. rogorc vxedavT, respublikis bolo wlebSi ko-
miciebis sasamarTlo moqmedebda mxolod saxelmwifo Ralatis danaSaulis Camden 
pirTa mimarT, agreTve im saqmeebze, romlebzec jer kidev ar iyo Seqmnili sagan-
gebo da mudmivmoqmedi sasamarTlo komisia.  

  sasamarTlo sisxlis samarTlis saqmes ixilavda kolegiurad — zogjer 50 na-

fici mosamarTlis (iudex) SemadgenlobiT, rac, Cveni azriT, mniSvnelovnad amci-
rebda mosamarTleTa saqmianobaze zemoqmedebis SesaZleblobas da xels uwyobda 
sazogadoebaSi sasamarTlosadmi ndobis amaRlebas. Cvens yuradRebas imsaxurebs 
qr. Sobidan II saukunis iuristis seqstus pomponiusis CamonaTvalSi mocemuli im 
Tanamdebobis pirTa sia, romelTac mosamarTleobis ufleba eniWebodaT. maSasa-

dame, romSi marTlmsajulebas axorcielebdnen plebsis 10 tribuni (tribuni plebis), 
18 pretori (praetor), 6 kurulis edili (aediles curules) (D.1.2.34). romis imperiis pro-

vinciebSi ki mosamarTlis funqcias presidebi (praesidis — Tavi, Tavmjdomare — me-

fisnacvlebi da maTi moadgileebi) asrulebdnen.18  

                                                            
15  Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989,  184. 
16  iqve. 
17  iqve, 185-186. 
18   Digesta Iustiniani. Т. I, книги I-IV. Ответственный редактор Кофанов Л.Л., Москва, Статут. 2002, 173. 
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imave Sinaarsis cnoba moipoveba Digesta Iustiniani-s V wignis I titulis — `im sasa-
marTloebis Sesaxeb, sadac TiToeulma unda Seitanos sarCeli da pasuxi agos mas-
zed“ — $12-Si, sadac CamoTvlilia im pirTa kategoria, romelTac mosamarTled ga-

mosvla ekrZaleba, kerZod: „magram, maT, visac aqvs mosamarTlis daniSvnis ufleba, 
ar SeuZliaT mosamarTled daniSnon nebismieri piri: zogierTis mosamarTled da-
niSvnas ewinaaRmdegeba kanoni, buneba da Cveuleba. buneba yru-munjebis da mudmi-
vad Wkuasustebis, agreTve arasrulwlovanebis, radgan isini moklebuli arian go-
nierebas (mosamarTled daniSvnas ewinaaRmdegeba). kanoni ewinaaRmdegeba imis (mosa-
marTled daniSvnas), vinc senatidan aris gandevnili. Cveuleba ewinaaRmdegeba qa-
lebis da monebis (mosamarTled daniSvnas), ara imis gamo, rom isini moklebuli ari-
an gonierebas, aramed imis gamo, rom, rogorc miRebulia, maT ar SeuZliaT samoqa-
laqo movaleobebis Sesruleba. isini, vinc SeiZleba iyos mosamarTle, ar aqvs mniS-

vneloba, arian Tu ara (mamis) xelisuflebaSi, an Tu arian TviTxelisufalni“.19   
  kolegiebSi Tavmjdomareobdnen specialuri pretorebi (praetor), romlebic 

fics debdnen, rom aRniSnul saqmes ganixilavdnen Sesabamisi komisiis saqmianobis 
Sesaxeb kanonis safuZvelze. garda nafici mosamarTlisa, sisxlis samarTlis saq-

mis ganxilvas, pretoris moTxovniT, yofili edilebic (aediles curules — iudex quaestio-
nis) eswrebodnen.  

gviandeli respublikis xanaSi sajaro braldebis wamoyeneba romis nebismier 
moqalaqes (cives Romani) SeeZlo (quivis de polulo — romis nebismier moqalaqes SeeZlo 
mosarCeled gamosvla actiones populares sarCelebze20). Tumca, unda aRvniSnoT, rom 
60 wlis asaks gadacilebuli romis moqalaqe sasamarTloSi bralmdeblad gamos-
vlisa da komiciebSi xmis micemis uflebas kargavda. bralmdebeli, rogorc dam-

smeni (delator), sisxlis samarTlis sasamarTlo magistrats moaxsenebda konkretu-

li danaSaulis Sesaxeb (postulatio) da mzadyofnas gamoTqvamda ganexorcielebina 
eWvmitanilis sasamarTlo devna (nomen deferre — samarTalSi micema). mosamarTle 
magistrati saTanado werilobiT gancxadebas (libellus accusatiorius) iRebda (nomen re-
cipere). gancxadebas Tanabralmdeblebic — subscriptores (maTi arsebobis SemTxvevaSi) 
uerTdebodnen. magistratis brZanebiT, eWvmitanili SehyavdaT (inscriptio) sisxlis 
samarTlis saqmeTa CamonaTvalSi, rasac saqmis arsis gaxmaurebac mosdevda. amis 
Semdeg braldebuli reus-ad (mopasuxe) cxaddeboda. saqmis garemoebaTa gaTvalis-

winebiT, SesaZlebeli iyo bralmdeblisgan iuramentum calumniate (daficeba udanaSa-
ulo piris mimarT, winaswari SecnobiT, cru braldebis ararsebobis Sesaxeb, ro-

melic  lex Remmia-s (sjida angarebiT Cadenili cru braldebisTvis, romlis mizani 
samoqalaqo Rirsebis dakargva, kerZod sasamarTloSi bralmdeblad an mowmed ga-

mosvlis ufleba iyo))  da SC Turpillianum (damnaSave infamia — pativayrili xdeboda; 
                                                            
19  Digesta Iustiniani. Т. II, книги V-XI. Ответственный редактор Кофанов Л.Л., Москва. Статут. 2002, 27. 
20  Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989, 269. 
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is sarCelis ganaxlebis uflebas kargavda da igive sasjeli Seefardeboda, rac ca-
lumniator-s) safuZvelze isjeboda. swored aRniSnul danaSaulebriv qmedebas exeba 

gaiusi „provinciuli ediqtisTvis“ meoTxe wignSi, sadac miTiTebulia, rom `sa-
sarCelo xandazmulobis erTwliani vada qrTamis mimcemi piris mimarT, raTa mis 
winaaRmdeg ar SeetanaT sarCeli, im droidan aiTvleba, roca man (es qrTami) misca, 
Tu mas zogadad hqonda sasamarTloSi sarCelis Setanis SesaZlebloba, xolo Tu 
sxva pirma gaiRo fuladi qrTami imis gamo, rom sasamarTlo procesi am piris sa-
sargeblod warmarTuliyo, maSin aRniSnuli piris mimarT gagvaCnia eWvi, sasarCe-
lo xandazmulobis vada mesame piris mier fulis gadaxdis dRidan aviTvaloT, Tu 
im momentidan, roca aRniSnulma pirma fulis gadaxdis Sesaxeb gaigo; vinaidan, 
rogorc warmogvidgenia, ucodinars sasamarTloSi saqmis Setanis SesaZlebloba 
ar aqvs. da ufro samarTliania, rom wlis aTvla im momentidan daviwyoT, roca man 
(fulis gadaxdis Sesaxeb) gaigo (D.3.6.6,7,8).21 „ediqtisTvis“ mesame wignSi paulusi 
werda, rom „Tu vinmem meore pirisgan qrTami aiRo, raTa mas CemTvis ar eCivla da, 
Tu es fuli Cemi an Cemi rwmunebuli mouravis davalebiT iyo gadaxdili,  an im pi-
ris mier, vinc Cems saqmeebs marTavda, da me es moviwone, es ise aRiqmeba, rom 
(qrTami) me miveci... $1. Tu fuli imisTvis aris miRebuli, rom ziani ojaxis vaJiS-
vils miadges, sarCeli mis mamas unda mieces. agreTve, Tu fuli vaJiSvilma aiRo, 
raTa ziani miadges an ar miadges mas, sarCeli mis winaaRmdeg unda Sevides...“22 
Cvens yuradRebas iqcevs „ediqtisTvis“ me-11 wignSi Ulpianus-is mier gamoTqmuli 
mosazreba, rom „Tu Cemi winadadebiT Sen daifice da sasamarTlosgan gaTavisuf-

ldi, xolo Semdeg mieTiTa, rom Sen crudaficeba ganaxorciele, Labeo ambobs, rom 
am piris winaaRmdeg unda waredginos sarCeli boroti ganzraxvis Sesaxeb. Pomponi-
us-s ki marTebulad miaCnia, rom ficis micemisas daido morigeba; amave azrs izia-

rebs Marcelus Digesta-s me-8 wignSi: unda daicva is, razec fici daido“ (D.4.3.21).23 
romis samarTlis mkvlevris, m. bartoSekis, marTebuli mosazrebiT, Zveli hipoTe-

za, romlis Tanaxmad aRniSnul danaSaulSi braldebul pirs Sublze aso C-is dam-

Ras adebdnen, sinamdviles ar Seesabameba.24 
   romis imperiis meore etapze — dominatis xanaSi (282-476 ww.), romelic qro-

nologiurad romis samarTalganviTarebis postklasikur periods Seesabameboda, 
sisxlis samarTalwarmoebam cvlileba kvlav ganicada da, Quaestiones perpetuae-s da 
senatorTa marTlmsajulebis nacvlad, sisxlis samarTlis saqmeebze samosamar-

Tleo funqciiT aRiWurven imperatoris moxeleebi — praefectus Urbi — romSi da prae-

                                                            
21  Digesta Iustiniani. Т. I, книги I-IV. Ответственный редактор Кофанов Л.Л., Москва. Статут. 2002, 405. 
22   iqve. 
23  iqve,  447. 
24  Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989, 59. 
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fectus praetorio — italiasa da imperiis danarCen provinciebSi. imperator diokleti-
anes administraciuli reformis Sedegad, pirveli instanciis Cveulebriv sasa-

marTlo organod sisxlisa da samoqalaqo samarTlis saqmeebze praesides provinciarum 
(provinciis mmarTveli) xdeba, romlis gadawyvetileba, apelaciis wesiT, umaRles 
xelisufalTan unda gasaCivrebuliyo. es moxeleebi extra ordinem cognitio (sagangebo) 
sasamarTloSi saqmes inkviziciuri samarTalwarmoebis sawyisebze iZiebdnen. do-
minatis xanaSi, garda samarTalwarmoebis Cveulebrivi wesisa, calkeuli wodebe-
bisTvis (senatorebi, sasaxlis moxeleebi, jariskacebi da sasuliero pirebi) spe-
cialuri sasamarTlo organoebi Seiqmna.  

  imperiis periodSi sabraldebo procesis adgils sagamoZiebo procesi ikavebs 
da inkviziciis cnebaSi jer Tanamdebobrivi gamoZieba, Semdeg ki eretikosebTan 
sabrZolvelad romis kaTolikuri eklesiis mier Seqmnili, specialuri sasamarTlo 
igulisxmeboda. inkviziciur process mcirericxovani moxeleebi warmarTavdnen. 
imperatorebi amjerad qmedebis uwindel Semadgenlobebs ganaxlebuli sanqciebiT 
sjidnen, riTac ganisazRvra sasjelis axali sistema. rac Seexeba danaSaulis dev-
nis iniciativas, jer kidev SenarCunebuli iyo kerZo braldebis principi, Tumca man 
dakarga eqskluziuroba da sul ufro xSirad sajaro braldebas hqonda adgili sa-

xelmwifo xelisuflebis sxvadasxva instanciebis mxridan (ex officio). TandaTanobiT, 
extra ordinem cognitio sayovelTao xasiaTs iZens da sisxlis samarTlis procesis gan-

msazRvreli xdeba, ramac damnatio-s (sisxlis samarTalwarmoebaSi sikvdiliT dasja 
jvarze gakvriT an Tavis mokveTiT, an ufro „zomieri sasjeli“ — gareul mxecebTan 
an gladiatorebTan SebrZolebiT, an maRaroebSi — uvadod iZulebiTi, katorRuli 
samuSaoebis SesrulebiT xdeboda) nacvlad punitio-s (danaSaulis Camdenis mimarT, 
zogadad, sasjelis SerCeva da Sefardeba) damkvidrebas Seuwyo xeli.25 TviT samar-
Talwarmoeba ufro Tavisufali xdeba da sasjelis SerCeva da Sefardeba mosamar-

Tlis Sinagan rwmenazea damokidebuli, damnaSavis braleulobisa (sed non ex lege – es 
ar aris kanonebis Sesabamisi) da misi socialuri mdgomareobis gaTvaliswinebiT. 
gansasjelis sasamarTloSi iZulebiTi miyvanac daiSveboda. 

 
III. Zvelromauli sisxlis samarTlis procesis monawileTa                                

uflebebi da movaleobebi 
 
mizanSewonilad migvaCnia imis aRwerac, Tu rogor mimdinareobda Zvelromau-

li sasamarTlo procesi. is Ria cis qveS, forumis moedanze imarTeboda. „diges-

tebis“ 1-l wignSi Marcellus werda, rom „sadac daiwyo sasamarTlo ganxilva, is iqve 

                                                            
25  Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989, 97, 248. 
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unda damTavrdes“ (D.5.1.30).26 xolo, Ulpianus-is naSromis —  `sabinusisTvis“ — 51-e 

wignSi weria, „Tu saqmis ganxilvis gankargulebaSi adgili ar aris miTiTebuli, 
iTvleba, rom gaica gankarguleba sasamarTlos im adgilas gamarTvis Sesaxeb, sa-
dac samarTalSi micema xdeba, modave mxareebisTvis uxerxulobis Seqmnis gareSe“ 

(D.5.1.59).27 mosamarTleobis funqciiT aRWurvili magistrati — pretori (praetor)  Se-
maRlebul adgilze (tribunalze) ijda; mis irgvliv ganTavsebuli iyo mosamar-
TleTa, bralmdebelTa, damcvelTa, TavdebTa da TviT braldebulis skamebi. diges-

tebis amave titulis $37-Si mocemulia amonaridi Callistratus-is naSromis — „sasamar-

Tlo ganxilva“ — me-5 wignidan, sadac xazgasmulia: „Tu saqme Zaladobasa da mflo-
belobas exeba, RvTaebrivi adrianusis berZnul enaze daweril da TesalielTa Te-
misTvis micemul reskriptSi miTiTebulia, rom Zaladobis Sesaxeb sakiTxi ufro 
adre unda iqnes ganxiluli, vidre sakuTrebisa“.28 Leges-is IX dafa miiCnevda, rom 
Tu sisxlis samarTlis saqmeze mosamarTled an momrigeblad (mediatore) daniSnuli 
piri mxilebuli iqneboda fuladi gasamrjelos (qrTamis) aRebaSi, sikvdiliT isje-

boda.29 cnobili romanistis, i. baronis, azriT, Tu mosamarTleobis funqciiT aR-

Wurvili magistrati daadgenda axal, usamarTlo wess da mas romelime procesze  
gamoiyenebda, mopasuxes (miuxedavad misi warmomavlobisa) unda SesZleboda amave 
wesiT procesze sargebloba; agreTve, Tu nafici msajuli dolo da culpa (ganzrax an 
gaufrTxileblobiT) usamarTlo ganaCens gamoitanda (iudex qui litem suam facit), igi pa-

suxs agebda aRniSnul qmedebaze, kerZod: dolus-is SemTxvevaSi nafic msajuls miyene-

buli zianis sruli moculobiT anazRaureba evaleboda; xolo culpa-s SemTxvevaSi — 

mosamarTlis mier gansazRvruli Tanxis raodenoba.30 aRniSnuli wesebi imperator 
iustinianes samoqalaqo samarTlis krebulSic (Corpus Iuris Civilis), kerZod Digesta seu 
Pandectae Iustiniani-s II wignis II titulis pirvel paragrafSi Sevida,31 sadac weria: 
„...gasagebia, rom is wesi, romelsac vinme samarTlianad miiCnevs sxva piris winaaR-
mdeg gamosayeneblad, mis mimarTac moqmed wesad unda miviCnioT“.  yuradsaRebia 
„ediqtisTvis“ 21-e wignSi Ulpianus-is debuleba, rom „Tu mosamarTled daniSnuli 
ojaxis vaJiSvili sakuTar saqmes ganixilavs da gadawyvets, misi pasuxismgebloba 
mxolod im qonebaze gavrceldeba, romelsac is Tavisi sasamarTlo gadawyvetile-

                                                            
26  Digesta Iustiniani. Т. II, книги V-XI. Ответственный редактор  Кофанов Л.Л.,  Москва. Статут. 2002, 

35. 
27  iqve, 47. 
28  iqve, 37. 
29  Хрестоматия по истории Древнего мира. Рим. Под редакцией акад. Струве В.В., Москва. Госуд. 

Учебно-педагогическое изд-во Министерства просвещения РСФСР. 1953, 29; Кудинов О. А., Коммен-
тарии к источникам Римского права. Москва, 2009, 74. 

30  Барон Ю., Система римского гражданского права. С-Петербург. Изд-во Р. Асланова «Юридический 
центр Пресс». 2005, 806.  

31  Digesta Iustiniani. Т. I, книги I-IV. Ответственный редактор Кофанов Л.Л.,  Москва. Статут. 2002, 197. 
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bis gamotanis momentSi flobda. mosamarTle sakuTari saqmis (im saqmis, romelSic 
TviTon aris dainteresebuli) gadamwyvetad im SemTxvevaSi iTvleba, rodesac is ka-
nonis sawinaaRmdegod, boroti ganzraxviT gamoitans gadawyvetilebas; iTvleba, 
rom boroti ganzraxviT ganxorcielda, Tu aSkarad dadginda mosamarTlis gadame-
tebuli lmobiereba, mtruli an angarebiTi motivi; amrigad, mas  sadavo saqmis nam-

dvili Rirebulebis gadaxdas miusjian“ (D.5.1.15).32 
  piri, romelsac sasamarTlo devna emuqreboda, an ukve braldebuli piri, 

glovis niSnad, valdebuli iyo sasamarTloSi Sav togaSi Cacmuli, Tma- da wver-
moSvebuli gamocxadebuliyo; senatorebsac, porfiris ganierkantiani togis nac-
vlad, viwrokantiani togis (mxedruli) Cacma evalebodaT. samgloviaro samosis 
tareba braldebulis naTesavebsa da megobrebsac evalebodaT. braldebuls sasa-
marTlo procesis 10 dRiT gadavadebis moTxovna SeeZlo, raTa ukeT momzadeba 
SesZleboda. garda amisa, Callsitratus-is naSromis — „sasamarTlo ganxilva“ — 1-l wig-
nSi kidev ramdenime garemoebaa aRwerili, rodesac saqmis gamoZiebis sapatio mi-
zeziT gadavadeba iyo SesaZlebeli, kerZod: „saqmis gamoZiebas zogjer ayovnebs 
sapatio mizezi da is mizezi, romelic garkveuli pirebisgan gamomdinareobs, ma-
galiTad, Tu arsebobs cnoba, rom davis Sesaxeb mniSvnelovani sabuTebi im pirTan 
inaxeba, romelic adgilze ar imyofeba saxelmwifos saqmeebis gamo; amas reskrip-
tSi RvTaebrivi Zmebi (markus aurelius antoninus karakala da publius septimi-

us geta) Semdegi sityvebiT miuTiTebdnen: „adamianuria mivceT gadavadeba Sem-
TxveviTi garemoebebis dadgomisas, magaliTad, Tu procesis monawile mxare da-
kargavda vaJiSvils an qaliSvils, an coli dakargavda qmars, an vaJiSvili — mSo-

bels da amis msgavs SemTxvevaSi cota xniT gadaidos gamoZieba“ (D.5.1.36).33 bral-

debuls advocati ac laudatores (procesualuri damxmare braldebulisTvis, romelic 
am ukanasknelis sasargeblod sisxlis samarTlis procesSi mowmed da damcvelad 
gamodioda da sakuTari rCeva-darigebiT da avtoritetiT uwevda mas daxmarebas)34 
exmarebodnen. Advocatus sayovelTaod cnobili da pativcemuli pirovneba gaxldaT. 
miuxedavad imisa, rom damcveli procesze ar warmoTqvamda sityvas, is gansasjels 
(an erT-erT mxares) moralur mxardaWeras ucxadebda. damcveli misi dacvis qveS 
myofi piris gverdiT an masTan axlos skamze ijda. sasamarTlo process iwyebda 
bralmdebeli an misi patroni. Semdeg wydeboda sasamarTlos Semadgenlobis (consili-
um) sakiTxi, razedac „digestebis“ me-3 wignSi Celsus werda, rom „samidan or mosamar-
Tles, erTis aryofnisas, gasamarTleba ar SeuZlia, vinaidan gasamarTleba yvelas 
evaleboda. magram, Tu is imyofeba da gansxvavebul azrs gamoTqvams, maSin mxars 

                                                            
32  Digesta Iustiniani. Т. II, книги V-XI. Ответственный редактор Кофанов Л.Л., Москва. Статут. 2002, 

27. 
33  iqve, 37. 
34  Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989, 25; 178.  
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uWeren ori (mosamarTlis) sasamarTlo gadawyvetilebas: anu Tu swori ar aris, rom 
gadawyvetilebas yvela maTgani iRebda?“ (D.42.1.39).35 iqve, „digestebis“ me-3 wignSi 
Marcellus miiCnevda, rom „mxolod (maSin) iTvleba, rom yvela mosamarTle iRebda 
gadawyvetilebas, rodesac yvela maTgani imyofeboda“.36  

SesaZloa, gamarTuliyo kenWisyra axali mosamarTlis kandidaturis mimarT, 
Tu romelime mosamarTle, raime mizeziT, process gamoakldeboda, rasac subsorti-
tio ewodeboda. aseve daiSveboda bralmdeblis daniSvna dazaralebuli mxaris in-

teresebis gaTvaliswinebis gareSe. „...Causa persona, loco, tempore, qualitate, quantitate, 
eventuR” — aucilebeli iyo danaSaulis motivis, adgilis, drois, xasiaTis, mocu-

lobisa da Sedegis, damnaSavis pirovnebis gamorkveva.37  
 

IV. sasamarTlo gamoZieba 
 

procesis momdevno etapze sasamarTlo gamoZieba (probatio, rogorc mtkiceba) 
iwyeboda: mxareebs Soris diskusia (altercatio) imarTeobda. jvaredin dakiTxvas 
bralmdebeli da eWvmitanilis damcveli axorcielebdnen. qr. Sobamde 52 wels mi-

Rebul iqna lex Pompeia de ambitu-s (pompeusis kanoni magistratis Tanamdebobis mar-
TlsawinaaRmdegod dakavebis dasjis Sesaxeb) erT-erTi im 13 kanonidan, romelic 
sakmaod mkacrad sjida aRniSnul qmedebaSi braldebuls — 10 wliT romis saxel-
mwifodan gaZevebiT an senatidan da magistraturidan gandevniT da zedmiwevniT 
awesrigebda sisxlis samarTalwarmoebas.38 aRniSnuli kanoni adgenda sabraldebo 
da dacviTi sityvis xangrZlivobas: Sesabamisad — 3 da 2 saaTs. bralmdeblis mier 
saqmis Sewyvetisas sasamarTloSi TviT saqmis warmoebac wydeboda. xolo, Tu ad-
gili eqneboda winaswari SecnobiT crubraldebas, bralmdebeli saTanadod isje-

boda, razedac pirdapir miuTiTebs pomponiusis naSromis — „mruSobis Sesaxeb“ — 
meore wignis amonaridi: „...Tumca, fasis dadgenis garda, crumowmeobis braldebis 
wardgenis gamo gamoZiebac tardeba. vinaidan crumowmeobis Sesaxeb danaSauleb-
rivi braldeba unda gamovyoT im zianisgan, romelic monis mebatones miadgeba mi-

si monis wamebis Sedegad“ (D.3.4.9).39 sisxlis samarTlis saqmis mosmena mxolod sam 
pirobas cnobda: 1) sasamarTlo gamoZieba SeiZleba damTavrebuliyo mxolod erT 
sesiis ganmavlobaSi; 2) saqmis mosmenis gadadeba mxolod erTxel daiSveboda;       
3) saqmis mosmenis gadadeba ar izRudeboda (ampliatio — aRniSnuli cneba sisxlis sa-
                                                            
35  Digesta Iustiniani. Т. VI, книги XLI-XLIV. Ответственный редактор Кофанов Л.Л.,  Москва. Статут. 

2002, 185. 
36  iqve. 
37  Морев М. П., Римское право. Учебное пособие. 2-ое издание. Москва, 2011, 557. 
38  Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989, 180; 195. 
39  Digesta Iustiniani. Т. I, книги I-IV. Ответственный редактор Кофанов Л.Л.,  Москва. Статут. 2002, 405. 
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marTalwarmoebaSi saqmis gadadebas da axali gamoZiebis dawyebas gulisxmobda, Tu 
sasamarTlo miiCnevda, rom saqmis garemoebani bolomde da srulyofilad ar iyo 
gamokvleuli40). Ampliatio-s procedura SemoRebul iqna qr. Sobamde 123 an 122 wlebSi 
miRebuli tribuni plebis-is Manius Acilius Glabrionis-is kanoniT gamoZalvis Sesaxeb, rome-

lic gauqmda qr. Sobamde 111 wels miRebuli lex Servilia-Ti, romelmac SemoiRo compe-
rendinatio (gadawyvetilebis gamotanis sami dRiT gadavadeba) Tanamdebobis pirTa mi-

er qrTamis aRebis da gamoZalvis procesebSi.41  sulas diqtaturis periodSi kvlav 
aRdga ampliatio, garda gamoZalvis Sesaxeb saqmeebisa, Tumca, qr. Sobamde 70 wlis lex 
Aurelia de ambitu-Ti gauqmda rogorc ampliatio, ise comperendinatio da SemoRebul iqna sa-

samarTlo gamoZiebis damTavreba mxolod erT sesiis ganmavlobaSi.42 
 

V. mowmeTa dakiTxvis wesi 
 

sisxlis samarTlis procesSi  mowmed gamosvla savaldebulo iyo da mowmis 
gamoZaxebis ufleba mxolod bralmdebels eniWeboda. Leges duodecim tabularum-is 
VIII dafa crumowmeobis SemTxvevaSi tarpeas kldidad (Saxum Tarpeium) damnaSavis 
gadagdebas iTvaliswinebda. amave dafiT ganisazRvra im mowmisTvis samoqalaqo da 
qonebrivi statusis CamorTmevis sakiTxi, romelic mowmeobaze jer Tanxmobas ga-

nacxadebda, Semdeg ki uaryofda, an Secvlida sakuTar Cvenebas.43 aRniSnuli qme-
deba umZimes danaSaulad iTvleboda, radgan mis Camden pirs, sasjelis saxiT, 
ufardebdnen garigebis dadebisa da qonebis memkvidreobiT gadacemis akrZalvas, 
anu, praqtikulad, yvela samoqalaqo da qonebrivi uflebis CamorTmevas. Cveni az-
riT, kanonis winaSe moqalaqeTa Tanasworobis Tanamedrove principis Tavisebur 
gamovlinebad SeiZleba miviCnioT privillegium-is dauSvebloba, rac romis samar-
TalSic dasjad qmedebad ganixileboda. yuradsaReb siaxled migvaCnia is garemoe-
ba, rom Tu saqme RvTisgmobas, saxelmwifo Ralats da im anderZis ganadgurebis 
danaSauls exeboda, romliTac monas Tavisufleba eniWeboda, mosamarTle monis 
mxridan sakuTari batonis winaaRmdeg mowmeobasac dasaSvebad miiCnevda, miuxeda-

vad imisa, rom Zvelromauli mona dominica potestas-is statuss atarebda da samar-
Tlis subieqti ar iyo.  amis Taobaze mniSvnelovan cnobebs gvawvdis hermogenianu-

si, romelic „kanonebidan amonaridis“ 1-l wignSi werda: „mxolod monebs aqvT uf-

leba, garkveuli mizeziT sasamarTloSi Cveneba sakuTari batonis winaaRmdeg mis-
                                                            
40  Digesta Iustiniani. Т. I, книги I-IV. Ответственный редактор Кофанов Л.Л.,  Москва. Статут. 2002, 47. 
41  Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989, 198. 
42  iqve, 184. 
43  Хрестоматия по истории Древнего мира. Рим. Под редакцией акад. Струве В.В., Москва. Госуд. 

Учебно-педагогическое изд-во Министерства просвещения РСФСР. 1953, 29; Кудинов О. А., 
Комментарии к источникам Римского права. М., 2009, 74, 76. 
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cen: Tu isini amtkiceben, rom ganadgurebulia is anderZi, romelSic, maTi mtkice-
biT, maT Tavisufleba eniWeboda. monebs agreTve ufleba aqvT miuTiTon maTi ba-
tonebis braleulobaze romaeli xalxisTvis puris arasakmarisi darigebis, qoneb-

rivi cenzis damalvisa da yalbi fulis moWris danaSaulSi“ (D.5.1.53).44 Sesabami-
sad, sxva saxis samarTlebriv urTierTobebSi mona mxolod sakuTari batonis ne-

barTviT erTveboda. aRsaniSnavia, rom Digesta Iustiniani-s IV wignis VIII titulis — 
„sakuTar Tavze momrigebeli mosamarTlis movaleobis aRebis Sesaxeb“ — $7 im ga-
remoebaze miuTiTebs, rom monas arc momrigebel mosamarTled arCevis ufleba 
hqonda.45 monaTa dakiTxva bralmdeblisa da mowmis dakiTxvis Semdeg xdeboda. 
Zvelromauli sisxlis samarTlis procesi arc wamebis qveS monebis dakiTxvas 
krZalavda. monis mowmeobas, Tundac samoqalaqo davaze, mxolod im SemTxvevaSi 
hqonda savaldebulo Zala, Tu gamoZiebis dros misi Cveneba wamebiT moipoveboda 

(quaestio).46 amis Sesaxeb mniSvnelovan cnobas gvawvdis papinianiusi Tavisi naSromis 
— „mruSobis Sesaxeb“ — meore wignSi mocemuli debulebiT, rom „im monis mimarT, 
romelsac wauyenes brali, (bralmdeblis) moTxovniT, wamebis gamoyenebiT, gamo-
Zieba tardeba; Tu mona udanaSaulod cnes, bralmdebels monis batonis sasargeb-

lod (monis) fasis ormagi odenobis gadaxdas miusjian...“ (D.3.6.9).47 Tavisufali 
romaeli moqalaqis mimarT dauSvebeli iyo wamebis gamoyeneba sasurveli Cvenebis 
(tormentum) mopovebis mizniT.  

Inquisitio (inkvizicia) romaul sisxlis samarTlis procesSi, romelic mxolod 
sabraldebo xasiaTis iyo, mtkicebulebaTa Segrovebasac gulisxmobda. aucileb-

lobis SemTxvevaSi, procesis winaswar stadiaze bralmdebels praetor-isgan specia-
luri uflebamosilebis miRebac SeeZlo, rac imas niSnavda, rom mas Ria furcels 
gadascemdnen, riTac mas saWiro mtkicebulebis mopoveba SeeZlo, TviT iZulebiTi 
RonisZiebebis ganxorcielebis Sedegad. 

 
VI. sasamarTlo gadawyvetilebis gamotanis damkvidrebuli                                 

praqtika da misi zogierTi  Tavisebureba  
 

mtkicebiTi procesis dasrulebis Semdeg mosamarTleebi kenWisyras marTav-
dnen, raTa gamoetanaT sasamarTlo gadawyvetileba, romlis arsis Sesaxeb `pan-

deqtebis“ me-7 wignSi Modestinus werda, rom „sasamarTlo gadawyvetileba imas ewo-
deba, rac, mosamarTleebis gancxadebis meSveobiT, bolos uRebs kamaTs da srul-

                                                            
44  Digesta Iustiniani. Т. II, книги V-XI. Ответственный редактор Кофанов Л.Л., Москва. Статут. 2002, 

45. 
45  Digesta Iustiniani. Т. I, книги I-IV. Ответственный редактор Кофанов Л.Л., Москва. Статут. 2002, 539. 
46  Дождев Д.В., Римское частное право. Учебник для ВУЗов. Москва. Норма. 2003, 256. 
47  Digesta Iustiniani. Т. I, книги I-IV. Ответственный редактор Кофанов Л.Л., Москва. Статут. 2002, 405. 
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deba an (mopasuxis) dasjiT, an (mosarCelis) moTxovnaze uaris TqmiT“ (D.42.1.1).48 
gadawyvetileba xmaTa umravlesobiT miiReboda, razedac metyvelebs Digesta Iustini-
ani-s IV wignis imave VIII titulis $18, kerZod: „iseve, rogorc (im SemTxvevaSi), ro-
ca daniSnulia sami (saxelmwifo) mosamarTle da or maTgans, mesamis aryofnaSi, 
gamoaqvs SeTanxmebuli gadawyvetileba, (es gadawyvetileba) baTilia, radgan um-
ravlesobis gadawyvetilebas mxolod maSin aqvs Zala, rodesac cnobilia, rom ga-

dawyvetilebis miRebaSi yvela monawileobda“.49 Tu sasamarTlo gadawyvetilebis 
gamotanisas mosamarTleebis xmebi Tanabrad gaiyofoda, „swored Tavisuflebis 
Sesaxeb saqmeebSi, RvTaebrivi piusis konstituciis Tanaxmad, imarjvebs Tavisuf-
lebis sasargeblod gamotanili gadawyvetileba, danarCen SemTxvevebSi —  mopasu-

xis sasargeblod. igive wesi moqmedebs sajaro sasamarTloebis mimarT“.50  
sasamarTlo gadawyvetilebis gamotanisas dasaSvebad miiCneoda gadawyveti-

lebis gamotanis kanonieri vadebis darRveva. amis Sesaxeb cnobas gvawvdis Ulpianus 
Tavisi „ediqtisTvis“ me-6 wignSi, sadac weria: „is, visac sasamarTlo gamoZieba 
mihyavs, yovelTvis ar icavs sasamarTlo gadawyvetilebis gamotanis (kanonier) va-
das, aramed xan amcirebs, xan agrZelebs mas, saqmis xasiaTisa da mniSvnebidan ga-
momdinare, an mxareTa morCilebis an Wirveulobis gaTvaliswinebiT. Zalian iSvia-

Tad gadawyvetileba aRsruldeboda „dadgenili vadis“ gasvlamde, magaliTad, Tu 
miesjeba sarCo, an daxmarebaze uars etyvian 25 wlis asaks miuRwevel pirs“ 
(D.42.1.2).51  

mosamarTleebs gasanTlul dafebs urigebdnen, sadac iwereboda an aso-bgera 
„A“ (absolvo —  gamamarTlebeli ganaCeni) —  vamarTleb, an „C“ (condemno — gamamtyune-

beli ganaCeni)52 — vamtyuneb. sainteresoa „ediqtisTvis“ me-17 wignSi Paulus-is mier 
gamoTqmuli mosazreba, rom „visac aqvs sasjelis daniSvnis ufleba, masve gamar-

Tlebis Zalaufleba eniWeba“ (D.42.1.3).53 magram, amave titulis $55-Si, „sabinusis-

Tvis“ 51-e wignSi Ulpianus werda, rom „mosamarTle, mas Semdeg, rac erTxel sasamar-
Tlo gadawyvetileba gamoitana, veRar iqneba mosamarTle (am saqmeze). da Cvenc im 
wesiT vsargeblobT, rom mosamarTle, romelmac erTxel meti an naklebi miusaja, 
veRar Secvlis sakuTar sasamarTlo gadawyvetilebas: vinaidan erTxel, cudad an 

                                                            
48  Digesta Iustiniani. Т. VI, книги XLI-XLIV. Ответственный редактор Кофанов Л.Л.,Москва. Статут. 

2002, 167. 
49  iqve, 547. 
50  iqve, 185. 
51  iqve, 167. 
52  Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989, 20. 
53  Digesta Iustiniani. Т. VI, книги XLI-XLIV. Ответственный редактор Кофанов Л.Л.,Москва. Статут. 

2002, 167. 
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kargad, man (sakuTari) movaleoba Seasrula“.54  „digestebis“ me-6 wignSi sayuradR-

ebo mosazrebas gamoTqvamda Alfenus Varus. misi azriT, „rodesac gvekiTxebodnen, 
SeuZlia Tu ara im mosamarTles, romelmac arasworad gadawyvita (saqme), imave 
dRes (is) xelaxla gadawyvitos, pasuxi gaeca, rom ara, ar SeuZlia“.55  

Tanamedrove sisxlis samarTlis procesisgan gansxvavebiT, Zvelromaul pro-
cesSi saqmeze gadawyvetilebis gamotanis damkvidrebuli praqtika yuradsaReb 
siaxled migvaCnia, radgan Tu mosamarTleTa mesamedze meti ganacxadebda, rom 
saqmis arsi maTTvis bolomde gasagebi ar iyo (sibi non liquere), procesi ramdenjerme 
ganmeordeboda. ganmeorebiTi mosmena imarTeboda im SemTxvevaSi, Tu mosamar-

TleTa umravlesoba “NL” — non liqueat (gaugebaria) gadawyvetilebas gamoitanda. 
magram, Paulus `ediqtisTvis“ me-17 wignSi miiCnevda, rom „Pomponius-is azriT, Tavi-
suflebis Sesaxeb saqmis ganxilvisas, Tu ramdenime mosamarTlisgan gansxvavebiT, 
erTisTvis sakiTxi gaugebaria, danarCenebi ki Tanxmdebian erTmaneTSi, da man dai-
fica, rom misTvis gaugebaria, danarCenebs, vinc Tanaxmaa, sasamarTlo gadawyve-
tileba gamoaqvT misi monawileobis gareSe, vinaidan, miuxedavad imisa, rom is wi-

naaRmdegia, umravlesobis azri imarjvebs“.56 migvaCnia, rom aRniSnuli garemoeba 
mniSvnelovnad amcirebda sasamarTlos mier Secdomis daSvebis albaTobas da 
xels uwyobda samarTliani marTlmsajulebis damkvidrebas. sxva SemTxvevaSi, mo-
samarTleebs gamamtyunebeli an gamamarTlebeli ganaCeni gamohqondaT.  

Tu sisxlis samarTlis saqmeze piris mimarT mosamarTle gamamtyunebel gana-
Cens gamoitanda, damdgari Sedegi am ukanasknelis damsaxurebad miiCneoda da mis 
politikur karieras uwyobda xels. qr. Sobamde 137 wels miRebuli lex Cassia tabella-
ria-Ti komiciur procesSi SemoRebul iqna xmis micemis faruli procedura, garda 
saxelmwifo Ralatis saqmeebisa, romelTa mimarT qr. Sobamde 107 wlis lex Caelia-m 
aseve faruli kenWisyra daadgina.57 qr. Sobamde 80 wels sulam xmis micemis Tavisu-
fali arCevani SemoiRo. 

Tu damcveli sasamarTlo process moigebda, is gasamrjelos iRebda, romel-

sac palmarium ewodeboda, radgan gamarjvebas palmis rtosTan aigivebdnen.58 Tu sa-

samarTlo process, piriqiT, bralmdebeli moigebda, is dasaCuqrdeboda (praemium 
ex lege); amomrCevelTa mosyidvaSi crubraldebis SemTxvevaSi gansasjeli ufle-

bebs aRidgenda; liberti (gaazatebuli piri) Tavisuflad Sobili moqalaqis statuss 

                                                            
54  Digesta Iustiniani. Т. VI, книги XLI-XLIV. Ответственный редактор Кофанов Л.Л., Москва. Статут. 

2002, 191. 
55  iqve, 193. 
56  iqve, 185. 
57   Бартошек М., Римское право. Понятия, термины, определения. Москва, Юридическая литература. 

1989, 184. 
58  iqve,  237. 
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(ingenui) iZenda. magram saxelmwifo RalatSi dadanaSaulebuli piri romis moqala-

qeobas kargavda, rac misi uflebaunarianobis saSualo damcrobas (capitis deminutio 
media) gulisxmobda. aRniSnul mosazrebas adasturebs Digesta Iustiniani-s IV wignis V 
titulis — uflebaunarianobis damcrobis Sesaxeb —  $5, sadac  Paulus „ediqtis-

Tvis“ me-11 wignSi werda: ...$1. vinc Caidens saxelmwifo Ralats, im xarisxamde da-

emcroba uflebaunarianoba, rom moqalaqeobas dakargavs. „Secvalo“ miekuTvneba 
im pirebs, romlebic mowydnen maT, vis meTaurobasac eqvemdebarebodnen, mtris 
mxareze gadasul pirebs, senatis mier mtrebad Seracxul pirebs, an moqmedi kano-

nis safuZvelze mtrebad aRiarebul pirebs“.59 

 
VII. Zvelromauli sisxlis samarTlis procesis ZiriTadi principebi 

 
Zveli romis sisxlis samarTlis mniSvnelobaze saubrisas ar unda dagvaviwy-

des, rom romaulma samarTlebrivma kulturam gavlena iqonia ara mxolod Tana-
medrove kerZo samarTlis, aramed sisxlis samarTlis mravali institutis ganvi-
Tarebaze. Cveni azriT, am aspeqtSi sainteresoa romis samarTalSi damkvidrebuli 
samarTlebrivi sentenciebi, romlebSic gamoxatuli suliskveTeba Tavisebur 
asaxvas poulobs Tanamedrove sisxlis samarTlis procesSi damkvidrebul norma-

principebze. kerZod, Cvenamde moRweul iuridiul sentenciebSi vkiTxulobT: Tu-
tius semper est errare in acquietando, quam in puniendo; ex parte misericordiae quam ex parte iustitiae 
— yovelTvis ufro usafrTxoa gamamarTlebeli ganaCenis da ara — dasjis mimarT 
Secdomis daSveba, gulmowyalebis mimarT da ara — marTlmsajulebisa;60  Receditur a 
placitis iuris potius quam iniuriae et delicta maneant impurnita — dae, uari vTqvaT dadgenil 
kanonebze, vidre davuSvaT, rom danaSauli da samarTaldarRveva dausjeli dar-

Ces;61 Satius esse impunitum reliqui facinus nicentis quam innocentem damnari — dae, danaSauli 
darCes dausjeli, vidre udanaSaulo daisajos;62 Sine culpa non est aliquis puniendus — 
bralis gareSe aravin unda daisajos;63 Spes impunitatis continuum affectum tribuit delinqu-
endi — dausjelobis rwmena mudmivad aqezebs danaSaulis Cadenisken;64 Mellior est ius-
titia vere praeviniens quam severe puniens — WeSmaritad gamafrTxilebeli marTlmsaju-

leba ufro sasurvelia, vidre mkacrad damsjeli;65 De morte hominis nulla est cunctatio 
longa — rodesac saubaria adamianis sikvdilze, raime gadavadeba ar CaiTvleba xan-

                                                            
59  Digesta Iustiniani. Т. I, книги I-IV. Ответственный редактор Кофанов Л.Л., Москва. Статут. 2002, 501. 
60  Латинские юридические изречения. Сост. Темнов Е.И., Москва, Юристъ, 1996, 382.               
61  iqve,  347. 
62  iqve, 359. 
63  iqve,  369. 
64  iqve,  371. 
65  iqve,  258. 
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grZlivad;66 Ignorantia iudicia est calamitas innocentis — mosamarTlis umecreba — udanaSa-

ulos ubedurebaa!67 Quotiens nihi sine captione investigari potest, eligendum est, quod minimum 
habeat iniquitis — Tu SeuZlebelia uxarvezo gadawyvetilebis miReba, unda SeirCes 
yvelaze naklebad usamarTlo gadawyvetileba;68 Minatur innocentibus qui parcit nocenti-
bus — is, vinc Seibralebs damnaSaves, daemuqreba udanaSaulos;69 Optimus testis confi-
tens reus — braldebulis aRiareba — saukeTeso mowmea;70 Qui parcit nocentibus innocentes 
punit — is, vinc daindobs damnaSaves, dasjis udanaSaulos;71 Nemo tenetur seipsum accu-
sare — aravin aris valdebuli sakuTari Tavi daadanaSaulos;72 Paribus sententiis reus al-
solvitur — Tu (mosamarTleTa) xmebi Suaze gaiyo, braldebuli udanaSauloa;73 In dubio 
pro reo — eWvi  braldebulis sasargebloa74. 
 

VIII. daskvna 
 

miuxedavad naSromis moculobiTi simcirisa, SevZeliT imis aRwera, Tu ro-
gor xorcieldeboda romis sisxlis samarTlis procesi, romauli civilizaciis 
etapebis gaTvaliswinebiT: 

1. davasaxeleT da ganvmarteT romaul sisxlis samarTlis procesis sakanon-
mdeblo baza; 

2. CamovTvaleT da aRvwereT sisxlis samarTlis procesis ganmaxorcielebe-
li sajaro dawesebulebebi maTi qronologiuri evoluciis gaTvaliswinebiT;  

3. aRvwereT sisxlis samarTlis procesis stadiebi: in iure (magistratis winaSe) 
da apud (in) iudicem (nafici mosamarTlis, iudex-is winaSe). sisxlis- da samoqalaqo-sap-
roceso normebSi analogiis dadgenis mcdeloba, arsebiTi xasiaTis Secdomas gamo-

iwvevs, radgan sisxlis samarTalwarmoeba in iure (magistratis winaSe) stadiaze, Ta-
visi arsiT, magistratis sasamarTloSi saqmis arsebiTi ganxilva iyo, anu magistra-
ti pirisTvis wayenebul braldebas amowmebda da gamamtyunebeli an gamamarTlebe-
li ganaCeni gamohqonda. Tanac, Tu magistrati gamamarTlebel ganaCens gamoitanda, 
es gadawyvetileba saboloo iyo da komiciebSi apelacias aRar eqvemdebareboda. 
xolo, Tu magistrats gamamtyunebeli ganaCeni gamohqonda, braldebuls gadawy-

                                                            
66  Латинские юридические изречения. Сост. Темнов Е.И., Москва, Юристъ, 1996, 126. 
67   iqve,  192.               
68  iqve,  345. 
69  iqve,  260. 
70  iqve,  297. 
71   iqve,  335. 
72  iqve,  275. 
73  iqve,  299. 
74  iqve,  200. 
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vetilebis komiciebSi gasaCivreba SeeZlo, sadac saqmis axal ganxilvas magistrati 
uZRveboda.75 Tumca, aRniSnuli samarTalwarmoebis Sedegad komicia magistratis 
gadawyvetilebas an ucvlelad iRebda, an mis apelacias uWerda mxars: arc Suale-
duri gadawyvetilebis miReba xdeboda da arc votirebas hqonda adgili; 

4. procesSi monawile pirTa ufleba-movaleobani; 
5. yuradReba gavamaxvileT im laTinur iuridiul sentenciebze, romlebmac 

Taviseburi gavlena moaxdines Tanamedrove sisxlis samarTlis procesis norma-
principebze; 

6. gamovyaviT ramdenime arsebiTi xasiaTis siaxle, rac saSualebas iZleva da-
vaskvnaT, rom aRniSnuli garemoebani dRemde mecnieruli kvlevis sagani ar gam-
xdara. kerZod: a) saxelmwifos winaaRmdeg Cadenili danaSaulis gamoZiebisas mo-
nebis dakiTxvis praqtika maTi mebatoneebis mimarT gamarTul sasamarTlo pro-
cesze, rac xels uwyobda Zvel romSi kanonis winaSe moqalaqeTa Tanasworobas da 
gamoricxavda raime privillegium-is damkvidrebas, miuxedavad imisa, rom mona ar iyo 
samarTlis subieqti da sxva nebismier urTierTobaSi misi Cabma mxolod mebatonis 
nebaze iyo damokidebuli; b) sasamarTlo procesi Ria cis qveS imarTeboda da sa-
samarTlo sisxlis samarTlis saqmis ganxilva kolegiurad — zogjer 50 nafici 
mosamarTlis (iudex) SemadgenlobiTac ki xdeboda. aRniSnuli garemoeba ki mniSvne-
lovnad amcirebda mosamarTleTa saqmianobaze zemoqmedebis SesaZleblobas da 
xels uwyobda sazogadoebaSi sasamarTlosadmi ndobis amaRlebas; g) mosamarTle 
uflebamosili iyo ramdenjerme gaemeorebina procesi, Tu mosamarTleTa mesa-

medze meti ganacxadebda, rom saqmis arsi maTTvis bolomde gasagebi ar iyo (sibi 
non liquere). ganmeorebiT mosmenas maSin hqonda adgili, Tu mosamarTleTa umravle-

soba “NL” —  non liquet (gaugebaria) gadawyvetilebas gamoitanda, rac mkvlevrebs sa-
Sualebas gvaZlevs, vivaraudoT, rom Zvelromauli sisxlis samarTlis samarTal-
warmoeba, formalurad mainc, cdilobda gamousworebeli Secdomis gamoricxvasa 
da saqmis obieqturi da srulyofili gamoZiebisTvis xelSemwyobi pirobebis Seq-
mnas; d) damnaSavis Sewyaleba RmerTebsac SeeZloT: vinc iupiteris qurumis winaSe 
muxlebze daecema da Sewyalebas moiTxovs, garozgviT aRar daisjeba; vinc am qu-
rumis saxlSi borkildadebuli Seva, borkilebisgan gaTavisufldeba; xolo is 
sikvdilmisjili, romelic ganaCenis aRsrulebis adgilas misvlamde SemTxveviT 
qalRmerT vestas qurum qalwuls gadaeyreba, sasikvdilo ganaCenisgan gaTavisuf-
ldeba.     

 
 

                                                            
75  Морев М. П., Римское право. Учебное пособие. 2-ое издание. Москва, 2011, 553. 
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oriode kritikuli SeniSvna daviT CikvaiZis sadisertacio 

naSromSi — `saeklesio samarTlis procesi~ — gamoTqmul zogierT 

mosazrebaze 

 
daviT CikvaiZe Tavisi sadisertacio naSromis I TavSi ganixilavs saeklesio samar-

Tlis procesis principebs. Cveni azriT, avtoris mier saeklesio samarTlis calkeuli 
normis saeklesio procesis principebis rangSi ganxilva ramdenadme xelovnuria. Tu amo-
valT termin `principis~ Sinaarsidan, maSin avtoris mier ganxiluli normebi yofila sa-
eklesio procesualuri samarTlis `ZiriTadi amosavali debuleba; saxelmZRvanelo 
idea... qcevis ZiriTadi wesi~,1 rac, Cveni azriT, ar Seesabameba arsebul realobas. miT uf-
ro sayuradReboa es garemoeba, rom saeklesio samarTlis procesis principebs ar exeba 
CvenTvis cnobili arc erTi saeklesio samarTlis mkvlevari (v. cipini,2 p. bumisi,3 n. suvo-
rovi,4 nikodimi5 da sxva); amis Taobaze Tavadac wers sadisertacio naSromis me-14 gver-
dze: `...mkvlevarTa udidesi nawili ar msjelobs saeklesio samarTlis procesis princi-
pebis Taobaze~, — Tumca igi ar uTiTebs mkvlevarTa im umcires nawils, romlebic TavianT 
naSromebSi msjeloben am CvenTvis saintereso sakiTxze. ufro metic, sadisertacio naS-
romis daskvnaSi (gv. 127) d. CikvaiZe wers Semdegs: `Seswavlil samecniero naSromebSi saer-
Tod ar gvxvdeba miTiTeba saeklesio samarTlis procesis principebze~. rCeba STabeWdi-
leba, rom avtorma jer gadawyvita saeklesio samarTlis procesis principebis moZieba da 
mxolod amis Semdgom `moiZia~ isini.6 

rac Seexeba principebad moyvanil normebs, ganvixiloT isini cal-calke: 
1. monanulis Sewynarebis savaldebulobis principi. 
a) Tavidan unda aRiniSnos, rom termins `Sewynareba~ qarTul enaSi ramdenime mniS-

vneloba aqvs, magaliTad: miReba, Sewirva, Sewyaleba, dacva, wyaloba.7 sasurveli iyo 

                                                            
∗   Tsu-is iuridiuli fakultetis asocirebuli profesori. 
1  ucxo sityvaTa leqsikoni, Seadgina mixeil WabaSvilma, gamomcemloba `ganaTleba~, Tb., 

1973, 332. 
2  cipini v., saeklesio samarTlis kursi, klini, 2004 (rusul enaze). 
3  bumisi p., kanonikuri samarTali, Tb., 2007. 
4  suvorovi n., saeklesio samarTlis saxelmZRvanelo, moskovi, 2004 (rusul enaze). 
5  nikodimi, marTlmadidebluri saeklesio samarTali, sanqt-peterburgi, 1897 (rusul 

enaze). 
6  amasTan aRsaniSnavia, rom d. CikvaiZe Tavis wignSi `saeklesio samarTali~ saeklesio 

samarTlis procesis principebze saubrisas, sadisertacio naSromisagan gansxvavebiT, 
asaxelebs kidev or princips, esenia: `gansjisas braldebulis dacvis principi~ da 
`krebis ganaCenis ucvalebloba~ (ix. CikvaiZe d., saeklesio samarTali, leqciebis kursi, 
Tb., 2008, 124-126). rogorc Cans, mogvianebiT, sadisertacio naSromze muSaobisas,  
avtori Tavad mivida daskvnamde, rom mis mier adre principad dasaxelebuli normebi 
aseTs ar warmoadgenda. 

7  Zveli qarTuli enis SeerTebuli leqsikoni, Semdgeneli grigol ruxaZe, Tb., 2008, 395. 
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avtors ganexila terminis mniSvneloba, ganemarta, Tu TviTon ras gulisxmobda am 
terminSi da ise gamoeyenebina igi Sesabamisi qveTavis saTaurSi; rogorc Tavadve wers 
amave qveTavis daskvniT nawilSi, monanulis Sewynarebis savaldebulobis principi yo-
fila ganuxilvelad dasjisagan dacvisa da eklesiis wevrad darCenis principi. 

b) dasaxelebuli `principis~ ganxilvisas avtori eyrdnoba or ZiriTad normas, 
esenia: mociqulTa kanonebis 52-e muxli da trulis krebis 43-e muxli. Cveni azriT, 
arc erTi dasaxelebuli muxli ar gamogvadgeba am principis arsebobis dasabuTebi-
saTvis. 52-e muxli adgens episkoposis an mRvdlis pasuxismgeblobas, Tuki is ar Seiwy-
narebs eklesiisken sinanuliT moqceul codvils. anu es norma exeba konkretul saek-
lesio danaSauls da ar aris saeklesio samarTlis procesis principi, msgavsad 53-e 
muxlisa,8 romelic awesebs  episkoposis, mRvdlis an diakonis pasuxismgeblobas, Tuki 
isini dResaswaulis dros ar miiReben xorcsa da Rvinos im mizeziT, rom SeiZules; an 
msgavsad 51-e9 muxlisa, romelic awesebs episkoposis, mRvdlis, diakonis an sxva `sam-
RvdeloTaganis~ pasuxismgeblobas, Tu is ganudgeba qorwinebas, xorcsa da Rvinos im 
mizeziT, rom sisaZagled miaCnia da sxva. sainteresoa, Tuki aseT konkretul danaSa-
uls procesis principad ganixilavs, maSin II msoflio saeklesio krebis me-6 muxlSi 
gadmocemul zogad normas, rom: `ar SeiZleba gamoZiebis gareSe romelime piris bral-
mdeblad miReba~, ratom ar ganixilavs principad? 

rac Seexeba trulis 43-e kanons, is aseve konkretuli xasiaTis normaa da gulis-
xmobs, rom adre Cadenili codvebi ar unda iyos monazvnad aRkvecis msurvelisaTvis 
xelis SemSleli. am SemTxvevaSic ver daveTanxmebiT avtors, rom es norma raime kav-
SirSia mis mier dasaxelebul principTan. 

g) avtors amave qveTavSi mohyavs cnobili kanonikuri samarTlismcodnis, balsa-
monis sityvebi: `ar aris codva, romelic sZlevs RmrTis kacTmoyvareobas~10 da amis 
Semdeg agrZelebs msjelobas: `es debuleba samarTlebrivad gulisxmobs imas, rom sa-
suliero pirs ufleba ar aqvs ganusjelad gaaZevos vinme eklesiidan, codvis simZimis 
miuxedavad, Tu is inaniebs Tavis Secodebas~. Cveni azriT, balsamonis sityvebidan 
uSualod ar gamomdinareobs saeklesio samarTlis procesis principi, is ufro miu-
TiTebs RmrTis kacTmoyvareobaze, vidre saeklesio sasamarTlos mier saqmis ganxil-
vis principul debulebaze. 

2. yvela braldebis damtkicebis principi. 
d. CikvaiZe am `principze~ msjelobisas eyrdnoba karTagenis 130-e kanons. aRniS-

nuli norma aseve ar gamodgeba saeklesio samarTlis procesis principis arsebobis 
dasasabuTeblad. am muxlSi saubaria imis Taobaze, rom Tu erTi piri sasuliero dasis 
wevrze ramdenime braldebas waradgens da ver SeZlebs pirvelis damtkicebas, maSin 
sxva braldebebi ar iqneba miRebuli.11 am SemTxvevaSi saubaria ara raime principis dam-
dgen normaze, aramed im pirze, visi braldebac ar  miiReba.  

                                                            
8  ix. marTlmadidebluri eklesiis kanonebi episkopos nikodimis (milaSi) ganmartebebiT, 

tomi I, Tb., 2007, 103. 
9  ix. iqve, 102. 
10  sadisertacio naSromi, 15. 
11  ix. marTlmadidebluri eklesiis kanonebi episkopos nikodimis (milaSi) ganmartebebiT, 

tomi II, Tb., 2011, 238-239 (130-e muxli komentariTurT). 
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jer erTi, araa saubari im SemTxvevaze, rodesac ramdenime piri waradgens erTi da 
imave sasuliero piris winaaRmdeg sxvadasxva braldebas, aseT SemTxvevaSi Tu erTi 
braldeba ar damtkicdeboda, sxva braldeba gansaxilvelad mainc darCeboda;  

meorec, umjobesi iqneboda es norma avtors ganexila III Tavis, II qveTavis, 2.2 qve-
TavSi, sadac ganxiluli aqvs `pirebi, romelTa saeklesio braldeba ar miiReba~, miT 
ufro, rom karTagenis 130-e muxlis komentirebisas nikodimus milaSi Tavad wers: `wi-
namdebare kanoni mWidro kavSirSia amave krebis 128-e da 129-e kanonebTan~.12 am kanoneb-
Si ki swored im pirebzea saubari, visi braldebac ar miiReba. magaliTad: uziarebeli 
(128-e m.), monebi da gaazatebuli pirebi, is pirebi, romelTac samoqalaqo kanonmdeb-
loba ar uSvebs bralmdeblad, mwvaleblebi da sxva (129-e m.), da romlebsac Sesabamis 
paragrafSi ganixilavs kidec d. CikvaiZe;  

mesamec, sadisertacio naSromis me-15 gverdze, karTagenis 130-e muxlze saubrisas,     
d. CikvaiZe wers, rom `...braldeba, romelic waeyeneba sasuliero Tu saero pirs...~, Tumca 
130-e muxlSi saubaria mxolod sasuliero piris winaaRmdeg wayenebul braldebaze.13 

meoTxec, avtori iqve (gv. 15) aRniSnavs, rom `... braldebaTagan Tuki romelimes dam-
tkiceba ver SeZlo bralmdebelma, maSin mis mier wardgenili yvela braldeba miuReb-
lad da daumtkiceblad CaiTvleba~. am SemTxvevaSic ver daveTanxmebiT avtoris mosaz-
rebas, radgan 130-e muxlSi saubaria ara romelime braldebis daumtkiceblobaze, ara-
med pirveli braldebis daumtkiceblobaze, rasac wers kidec nikodimus milaSi Tavis 
ganmartebaSi;14 marTlac warmoudgenelia da logikas moklebuli, rom, magaliTad, sami 
braldebis arsebobisas, Tuki pirveli ori damtkicdeboda, mesamis daumtkiceblobis 
SemTxvevaSi miuReblad mieCniaT pirveli ori, ukve damtkicebuli braldeba. 

3. erTi SecodebisaTvis orjer dasjis dauSveblobis principi. 
am `principis~ arsebobis dasabuTebisaTvis d. CikvaiZe iSveliebs mociqulTa 25-e 

kanons, romelic gansazRvravs sasuliero piris mier siZvis, cruficisa da parvis Ca-
denis SemTxvevaSi maT pasuxismgeblobas, kerZod, unda CamoerTvaT sasuliero xaris-
xi, Tumca unda darCnen eklesiis wevrad, anu ar daisajon uziareblobiTac. aRniSnuli 
normac ar aris principi saeklesio samarTlis procesSi, radgan vrceldeba mxolod 
konkretul danaSaulebze da ara yvela SemTxvevaze; amis Taobaze wers nikodimus mi-
laSic15 da Tavad avtoric,16 rodesac magaliTad mohyavT mociqulTa kanonis 29-e da 
30-e muxlebi. am muxlebSi saubaria iseT danaSaulebze, rogoricaa simonia da saero 
xelisuflebis gamoyeneba episkoposis wodebis misaRebad; es danaSaulebi isjeba gan-
kveTiTac da ganyenebiTac.17  

                                                            
12  marTlmadidebluri eklesiis kanonebi episkopos nikodimis (milaSi) ganmartebebiT, 

tomi II, Tb.,, 2011, 238. 
13  ix. iqve. 
14  ix. iqve. 
15  marTlmadidebluri eklesiis kanonebi episkopos nikodimis (milaSi) ganmartebebiT, 

tomi I, Tb., 2007, 62-63. 
 

16  sadisertacio naSromi, 16 
17  marTlmadidebluri eklesiis kanonebi episkopos nikodimis (milaSi) ganmartebebiT, 

tomi I, Tb., 2007, 62-63. 
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SedarebisaTvis sainteresoa trulis krebis 86-e kanoni, romlis Tanaxmad: `ganva-
CinebT: klerikoss, romelic sulTa warsawymedelad meZavebs Sekrebs da Seinaxavs, xa-
risxi aeyaros da ganikveTos; eriskaci ki, aseTive saqmianobisaTvis — wminda ziarebi-
dan gankanondes~. rogorc vxedavT, am SemTxvevaSi eriskaci mxolod uziareblobiT 
isjeba, xolo sasuliero piri — xarisxis ayriTa da uziareblobiT. es da sxva dasaxe-
lebuli garemoebebi gamoricxavs zemomoyvanili wesis principis rangSi ganxilvas. 

garda amisa, mociqulTa 25-e kanonis ganxilvisas Cven saqme gvaqvs ara orjer das-
jis dauSveblobaze, aramed ori sasjelis Seufardeblobaze konkretul danaSauleb-
Tan mimarTebaSi. Tanamedrove sisxlis samarTlis procesSi cnobilia erTi da imave 

danaSaulisaTvis xelmeored msjavrdebis akrZalvis principi (`ne bis in idem~),18 Tumca 
is gulisxmobs erTxel ukve msjavrdebuli piris xelmeored msjavrdebis dauSveblo-
bas; amdenad, es principi SedarebisaTvis ar gamogvadgeba. avtoris mier aRniSnuli 
`principi~ SesaZloa msgavsebas iCendes sasjelTa sistemisaTvis damaxasiaTebel Ziri-
Tad an damatebiT sasjelebad dayofasTan19 (miT umetes, rom avtori Tavisi naSromis 
VII TavSi msjelobs ZiriTad da damatebiT sasjelebze); am SemTxvevaSi SesaZloa warmo-
vidginoT, rom sasuliero xarisxis CamorTmeva da uziarebloba ganxilul iqnes ro-
gorc ZiriTad, aseve damatebiT sasjelad. saero pirisaTvis siZvis SemTxvevaSi uzia-
rebloba iqneba ZiriTadi sasjeli, sasuliero pirisaTvis ki — sasuliero xarisxis Ca-
morTmeva ZiriTadi, xolo uziarebloba — damatebiTi sasjeli. Cvens am mosazrebas am-
yarebs avtoris mier naSromSi moyvanili msjeloba (89-e gverdi), sadac wers, rom: `er-
Ti sasjelisaTvis (savaraudod, teqnikuri Secdomaa da unda iyos SecodebisaTvis — d. 
b.) orjer dasjis dauSveblobis principi am ganCinebiT (dosiTeos nekreselis ganCine-
ba petre mRvdlis sasisxlo saqmeze20 — d.b.) ganmartebulia imdagvarad, rom damatebi-
Ti sasjelis dakisrebac dauSvebelia~. sasuliero xarisxis CamorTmeva, ra Tqma unda, 
ufro mZime sasjelia, rameTu `sasuliero pirisaTvis wodebidan gankveTa samudamoa 
da mas ukve aRarasodes SeeZleba miiRos raime ierarqiuli xarisxi, Tundac man moina-
nios da Tavisi valdebulebebis kanonebisamebr Sesrulebis piroba dados~,21 gansxva-
vebiT uziareblobisagan saero pirisaTvis — rac, magaliTad, siZvisaTvis garkveuli 
droiT ziarebis uflebis CamorTmevas gulisxmobda. maSasadame, klirikoss ramdenime 
konkretuli danaSaulisaTvis (mag., siZva) mxolod xarisxis CamorTmeva miesjeboda; 
gansxvavebiT sxva danaSaulebisagan (mag., simonia), sadac mas Seefardeboda rogorc 
sasuliero xarisxis CamorTmeva, aseve uziareblobac. amdenad, ver gaviziarebT d. Cik-
vaiZis mosazrebas, rom mociqulTa 25-e kanonSi moyvanili norma SesaZloa ganvixi-
loT, rogorc principi. 

4. sasuliero piris xarisxiT CamoqveiTebis dauSveblobis principi. 
aRniSnuli `principi~ d. CikvaiZes gamohyavs qalkedonis IV msoflio saeklesio 

krebis 29-e kanonidan, romliTac dadgenilia, rom episkoposis samRvdlo xarisxSi 

                                                            
18  ix. treqseli S., adamianis uflebebi sisxlis samarTlis procesSi, Tb., 2009, 401. 
19  ix. mag. red. dvaliZe i., sisxlis samarTlis zogadi nawili, Tb., 2007. 
20  qarTuli samarTlis Zeglebi, red. doliZe i., t. 5, 550. 
21  marTlmadidebluri eklesiis kanonebi episkopos nikodimis (milaSi) ganmartebebiT, 

tomi I, Tb., 2007, 41. 
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damcroba mkrexelobaa, Tu piri uRirsad iqna cnobili saepiskoposo pativisaTvis, Se-
uZlebelia Rirsi iyos mRvdlobisa, amitom aseTi piri saerTod unda iqnes RvTismsaxu-
rebas moklebuli, xolo Tu udanaSauloa, unda SeunarCundes Tavisi pativi. am SemTxve-
vaSic ver daveTanxmebiT avtors, rom aRniSnuli norma princips warmoadgens, vinaidan 
principi Tanabrad unda iyos maxasiaTebeli mTeli procesisaTvis. rogorc cnobilia, 
saeklesio iurisdiqcias eqvemdebarebodnen rogorc sasuliero, ise saero pirebi, da 
sxvadasxva dros aseve sxvadasxva kategoriis saqmeebi, magaliTad, saqorwino-saojaxo, 
calkeuli danaSaulebi, qonebrivi davebi da sxva. am konkretul normaSi ki saubaria 
mxolod episkoposis samRvdlo xarisxamde CamoqveiTebis SeuZleblobaze da ganmarte-
baSi isicaa miTiTebuli, Tu ram ganapiroba am normis miReba (evstaTi beritelma 
mRvdlobamde CamoaqveiTa foti tirselis mier xeldasmuli sami episkoposi, rac gaxda 
fotis saCivris mizezi da rasac mohyva aRniSnuli normis miReba).22 amdenad ver dave-
TanxmebiT imaSi, rom aRniSnuli norma saeklesio samarTlis procesis principia. 

5. ganaCenis sxva adgilobriv eklesiebSi savaldebulobis principi. 
mexuTe qveTavis pirvelive abzacSi d. CikvaiZe zogadi msjelobis Semdeg gadadis 

jer kaTalikosTa samarTlis me-9 muxlis ganxilvaze, Semdeg abzacebSi ki mimoixilavs 
sxva qarTul saeklesio samarTlis wyaroebs. ra Tqma unda, misasalmebelia avtoris 
mier qarTuli saeklesio samarTlis wyaroebis ganxilva, magram gaugebari rCeba, Tu 
ratom cdilobs marTlmadidebluri eklesiis masStabiT dasaxelebuli principis da-
sabuTebas mxolod qarTul wyaroebze dayrdnobiT? 

d. CikvaiZe Tavisi sadisertacio naSromis 91-e gverdze wers, rom: `ziarebis ufleba 
aris sruli qmedunarianoba qristes eklesiaSi, xolo misgan ganyeneba — qmedunariano-
bis mokleba da Sesabamisad uflebaTa damcroba qristianisaTvis~. ver gaviziarebT av-
toris am mosazrebas ramdenime garemoebis gamo: pirvel rigSi, qmedunarianoba ar aris 
ufleba da Sesabamisad, ziarebis ufleba ver iqneba sruli qmedunarianoba; meorec, qme-
dunarianoba ganuxreladaa dakavSirebuli piris asakTan, mis gonebriv da sulier mdgo-
mareobasTan, ziarebiT ki, rogorc cnobilia, asakobriv SezRudvas marTlmadideblur 
eklesiaSi saerTod ver vxvdebiT, rameTu SesaZlebelia eziaros axalSobilic ki, Tuki 
monaTlulia; aseve `aucilebeli ar aris ziarebisTvis mosuli iyos sulierad da xor-
cielad janmrTeli. eSmakeulebic, Tuki maTze wirvis dros ar aris eSmakis zegavlena, 
SeuZliaT eziaron~;23 mesamec, Tuki avtori terminSi `qmedunarianoba~ raime gansxvave-
bul azrs gulisxmobda, maSin es sadisertacio naSromis teqstSi iqve unda ganemarta, 
winaaRmdeg SemTxvevaSi moyvanili adgili, sul mcire, gaugebaria.  

amas garda, Tu ziarebis ufleba sruli qmedunarianobaa da uziarebloba qmeduna-
rianobis damcroba, maSin riTi aixsneba is faqti, rom mcirewlovnis ziareba SeiZleba, 
xolo mRvdloba da jvriswera ki ara, amasTan uziareblobamisjilis qorwineba SesaZ-
lebelia.24  

                                                            
22  ix. marTlmadidebluri eklesiis kanonebi episkopos nikodimis (milaSi) ganmartebebiT, 

tomi I, Tb., 2007, 395-396. 
 

23  bumisi p., kanonikuri samarTali, aTeni-Tbilisi, 2010, 100. 
24  ix. mag. Zegliswera ruis-urbnisis krebisa¡, m. 6, qarTuli samarTlis Zeglebi, t. III, red. 

i. doliZe, Tb., 1970, 117; ruis urbnisis saeklesio krebis Zegliswera (axali redaqci-
iT), m. 8, didi sjulis kanoni, Tb., 2009, 442.  
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aqve unda aRiniSnos imis Taobaze, rom saeklesio samarTlis specialistebi saub-
roben saeklesio uflebaunarianobaze da mis warmoSobas  ukavSireben naTlobis sai-
dumlos, 25 Tumca Cven mier Seswavlili arc erTi avtoris naSromSi ar Segvxvedria 
msjeloba saeklesio qmedunarianobaze. 

amdenad, ar veTanxmebiT d. CikvaiZis mier Tavis sadisertacio naSromSi — `saekle-
sio samarTlis procesi~ — gamoTqmul mosazrebebs saeklesio samarTlis procesis 
principebTan dakavSirebiT da aseve mis mosazrebas ziarebis uflebis saeklesio qme-
dunarianobasTan gaigivebis Taobaze.  

 
 

.  
   
 
  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                            
25  ix. mag. cipini v., saeklesio samarTlis kursi (rusul enaze), klini, 2004, 176-185;                                          
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samoqalaqosamarTlebrivi urTierTobis obieqti 

 

I. Sesavali 
 

samoqalaqosamarTlebrivi urTierTobis obieqtis problema jer ar yofila qar-
Tul iuridiul literaturaSi specialuri kvlevis sagani. am sakiTxs ZiriTadad 
ganixilaven kerZo samarTlis sxva kategoriebis an konkretuli institutebis kvle-
visas da maTTan kavSirSi, rac obieqtis Teoriuli Sinaarsis araerTgvarovan gagebas 
ganapirobebs. problemis irgvliv azrTa sxvadasxvaobam Tavi iCina ukanasknel periodSi 
gamoqveynebul saxelmZRvaneloebSi, romelTa nawilSi sakiTxTan dakavSirebiT, faq-
tobrivad, gasuli saukunis saqarTvelos kanonmdeblobaSi aRiarebuli koncefciaa 
gaziarebuli; meore nawili, marTalia, emyareba axal kanonmdeblobaSi mocemul 
gadawyvetas, Tumca araa axsnili problemis Zveli da axleburi gadawyvetis Teoriuli 
safuZveli. 

civilistebis gamokvlevebSi naklebad aisaxa samarTlis zogad TeoriaSi miRebuli 
mecnieruli daskvnebi. samarTlis Teoretikos irodion surgulaZis naSromi `xelisuf-
leba da samarTali~,1 romlis gamoqveynebuli nawili samarTlebrivi urTierTobis 
problemas eZRvneba, saerTod civilistebis yuradRebis miRma darCa.2 

samoqalaqosamarTlebrivi urTierTobis obieqtis Sesaxeb urTierTgansxvavebuli 

mosazrebebi arsebobs.3 dasavlur civilistikaSi samoqalaqosamarTlebrivi urTi-

                                                            
∗   samarTlis doqtori, Tsu-is iuridiuli fakultetis mowveuli leqtori. 
1  surgulaZe i., xelisufleba da samarTali, Targmna da Sesavali daurTo o. gamyreliZem, 

Tb., 2002. 
2  civilistikaSi am problemis Sesaxeb ix. jorbenaZe s., sakuTreba da sakuTrebis ufleba, 

stalinis saxelobis Tbilisis saxelmwifo universitetis Sromebi, iuridiul mecnie-
rebaTa seria, t. 89, 1960; zoiZe b., sakuTrebis samarTlebrivi urTierTobis bunebisTvis, 
saqarTvelos ssr mecn. akademiis `macne~, ekonomikisa da samarTlis seria, #1, 1986; Wan-
turia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tb., `samar-
Tali~, 1997; zoiZe b., qarTuli sanivTo samarTali, meore gadamuS. da sruly. gamocema, 
Tb., `mecniereba~, 2003; kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 
Tb., evropuli da SedarebiTi samarTlis institutis (SemdgomSi — eSsi) gamomcemloba, 
2009. samarTlis TeoriaSi am sakiTxze ix. naWyebia g., `sisxlissamarTlebrivi dacvis 
obieqtis~ cneba, `samarTali~, #6-7, 1999; savaneli b., Tanamedrove samarTlis Teoria, me-
same gamocema, Tb., 2004. 

3     civilistikaSi mocemul problemasTan dakavSirebiT ix. Иоффе О., Спорные вопросы учения 
о правоотношения, SromaTa krebulSi: «Очерки по гражданскому праву», Л., Изд. Ленииградского 
Ун-та, 1957; Магазинер Я., Объект права, SromaTa krebulSi: «Очерки по гражданскому праву», Л., 
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erTobis obieqti ganixileba jerarsul movlenad, Tumca gansazRvrul SemTxvevebSi 

obieqtad realuri sferos elmentebia warmodgenili, rasac saTanado akademiuri Sefa-

seba ar miscemia.4 

dasadgenia, ramdenad gamarTlebulia termin `samoqalaqosamarTlebrivi urTi-

erTobis obieqtis~ gamoyeneba. problemuria sakiTxi imis Sesaxeb, samoqalaqosamar-

Tlebrivi urTierTobis obieqti idealuri movlenaa, realuri movlena Tu saqme idea-

lur-realur movlenas exeba. aseve gansasazRvria, arsebobs Tu ara uobieqto samo-

qalaqosamarTlebrivi urTierToba, rac samarTlebriv kategoriebs Soris obieqtis ad-

gils gamokveTs. am sakiTxTa garkvevas meTodologiuri da praqtikuli Tvalsazri-

siTac didi mniSvneloba eniWeba.  

aqtualuria samoqalaqosamarTlebrivi urTierTobis obieqtis marTlzomierebis, 

zneobriobisa da brunvaunarianobis kriteriumebiT SemosazRvris problemac. es ukav-

Sirdeba valdebulebiTsamarTlebriv da sanivTosamarTlebriv urTierTobebSi zemo-

moyvanili niSnebis ararsebobis SemTxvevaSi samarTlebrivi urTierTobis obieqtis ar-

seboba-ararsebobas. unda gamoikveTos absoluturi da SefardebiTi urTierTobebis 

obieqtTa specifikuri niSnebi. maTi Seswavla aucilebelia, vinaidan xSirad esa Tu is 

movlena samarTlebrivi mowesrigebis farglebs gareT SeiZleba aRmoCndes da su-

bieqtma masze sakuTari uflebis realizeba ver moaxerxos. amasTan, am TvalsazrisiT 

didia kerZo samarTlis sistematizaciis roli. problemis Rrmad Seswavla aucilebe-

lia erTgvarovani sasamarTlo praqtikisa da samarTlis ganviTarebisTvis.  

 

                                                                                                                                                                                          
Изд. Лениниградского Ун-та, 1957; Алексеев А., Об Объекте права и правоотношения, SromaTa kre-
bulSi: «Вопросы общей теории советского права, М., Государственное Издательство Юридической 
Лит-ры, 1960; Дудин А., Объект правоотношения (Вопросы теории), Саратов, Изд. Саратовского Ун-
та,1980; Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: 
«Актуальные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998; Лапач В., Система 
объектов гражданских прав: теория и судебная практика, Санкт-Петербург, «Юридический центр 
Пресс», 2002; Поляков И., Теории понимания сущности объекта правоотношений, В ученые записки 
Таврического национального университета им. В. Вернадского, Серия «Юридические науки», Том 19 
(58), №2, 2006; Вакулина А., О понятии объекта гражданского правоотношения, JurnalSi: «Совре-
менные наукоемкие технологии», №4, 2009... zogadad samarTlebrivi urTierTobis Taobaze 
ix. Кечекьян С., Правоотношения в социалистическом обшестве, М., Изд. Академии наук СССР, 1958; 
Ткаченко Ю., Методологические вопросы теории правоотношений, М., «Юридическая литература», 
1980... 

4  Bekker E., System des heutigen Pandektenrechts, Weimar, 1866;  Erman W., BGB, Handkommentar, 1. Band, 
9., neubearbeitete Aufl., Münster:Aschendorff, 1993; Jauernig O., Bürgerliches Gesetzbuch, 10. neubear-
beitete Aufl., München, Verlag C.H. Beck, 2003; Wieling H., Sachenrecht, Bd. I, Sachen, Besitz und Rechte an 
beweglichen Sachen, 2. Aufl., Springer-Verlag Berlin Heidelberg, 2006; Prediger E. J., Die Grundlagen des 
Eigentumsrechts, misi naSromi ix.: <http://doctorate.ulbsibiu.ro/obj/documents/REZ-GERM-PREDIGER. 
pdf>  [07.05.10]; Bucher E., Das subjektive Recht als Normsetzungsbefugnis, Nr. 3, Tübingen (Mohr/Siebeck),  
1965; ix. <http://www.eugenbucher.ch/pdf_files/03.pdf> [07.05.10]. 
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I. Teoriebi samoqalaqosamarTlebrivi urTierTobis obieqtis Sesaxeb 
 

1. `obieqti~, rogorc iuridiul-teqnikuri termini 
 

samoqalaqo samarTalSi kategoria `obieqti~ ramdenime terminologiuri kombina-
ciiT gamoiyeneba: `samarTlis obieqti~, `samarTlebrivi regulirebis obieqti~, `samo-
qalaqo uflebaTa obieqti~, da `samoqalaqosamarTlebrivi urTierTobis obieqti.~ maTi 
`arasamarTlebrivi~ Sinaarsi tolfasia, Tumca isini gansxvavdeba `samarTlebrivi~ mid-
gomiT, rac damokidebulia imaze, Tu samarTlebrivi zemoqmedebis romel doneze for-
mirdeba am obieqtis samarTlebrivi reJimi.5  

`samarTlis obieqti~ da `samarTlebrivi urTierTobis obieqti~ erTmaneTs ukav-
Sirdeba, magram araa identuri iuridiuli kategoriebi. aq aucilebelia obieqtis sa-
marTalsa da uflebasTan mWidro kavSirSi ganxilva. samarTlis obieqti samarTlebrivi 
regulirebis obieqtia; samarTlis obieqtia garegani gamovlineba, razec samarTlis re-
gulatiuri moqmedeba aris mimarTuli, e. i. sazogadoebrivi urTierTobebi. samarTleb-
rivi urTierTobis obieqtSi moiazreba sikeTe (nivTebi, sulieri Semoqmedebis pro-

duqtebi, piradi sikeTeebi, moqmedebis Sedegebi).6 amdenad, samarTlis obieqti da sa-

marTlebrivi regulirebis sagani identuri cnebebia.7 uflebis obieqti ki `obieqturi 
sinamdvilis gamovlinebaa, rac adamianis interesebs emsaxureba da am formiT gamodis 

aramaterialuri da materialuri sikeTeebis rangSi~.8 uflebis obieqti ar unda ganixi-
lebodes samarTlis obieqtis tolfasad, radgan es ewinaaRmdegeba mecnierul warmod-

genebs iuridiul normebsa da uflebebs Soris.9  

                                                            
5  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-

ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 110, 111, 153-154, naSromi 
ix. <http://www.civillex.net/book/actprobl1998.pdf>  [15.04.10]. 

6   Алексеев А., Об Объекте права и правоотношения, SromaTa krebulSi: «Вопросы общей теории со-
ветского права», М., Государственное Издательство Юридической Лит-ры, 1960, 287; ix. Лапач В., 
Система объектов гражданских прав: теория и судебная практика, Санкт-Петербург, «Юридический 
центр Пресс», 2002, 71; ix. Поляков И., Теории понимания сущности объекта правоотношений, В 
ученые записки Таврического национального университета им. В. Вернадского, Серия «Юридические 
науки», Том 19 (58), №2, 2006, 114, 115. ix. internetgverdi: <http://science.crimea.edu/zapiski/ 2006/ 
law/uch_19_2l/polyakov.pdf>  [09.04.10]. 

7  Алексеев А., Об Объекте права и правоотношения, SromaTa krebulSi: «Вопросы общей теории 
советского права», М., Государственное Издательство Юридической Лит-ры, 1960, 287. 

8  am poziciaze dganan vengerovi a., aleqseevi s., lapaCi v. ix. Арзуманян А., Нематериальные 
блага как обекты гражданских прав (Автореферат диссертации на соискание ученой степени кандидата 
юридических наук), Краснодар, 2008, 12; ix. internetgverdi: <http://kubsau.ru/dep_diss/files/ 
20081016arzumanyan.pdf>   [09.04.10]. 

9   Алексеев А., Об Объекте права и правоотношения, SromaTa krebulSi: «Вопросы общей теории со-
ветского права», М., Государственное Издательство Юридической Лит-ры, 1960, 287; aseve ix. i. po-
lianskis gamosvla, JurnalSi «Советское государство и право», №9, 1950, 86. 
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amasTan, samoqalaqosamarTlebrivi urTierTobis obieqtad SeiZleba sikeTe (ga-

yofadi sikeTeebi, uflebis daTmoba) an sikeTeebis gamoyenebaze uflebamosilebebi 

iyos warmodgenili. Tanamedrove samarTali ar icnobs aramaterialuri sikeTeebis an 

uflebis gadacemas, ramdenadac isini gadacemauunaroa. e.i., samoqalaqo uflebisa da 

samoqalaqosamarTlebrivi urTierTobis obieqtebi aramaterialur sikeTeebTan dakav-

SirebiT ar emTxveva erTmaneTs.10 saqme logikurad mTelisa da nawilis kategoriebs 

Soris urTierTmimarTebas Seexeba.11 samarTlebrivi urTierTobis obieqti konkre-

tulia, radgan is sazogadoebrivi urTierTobebis sistemaSi aris elementi (mTelis na-

wili), ris gamoc subieqtebi urTierTqmedeben.12 samarTlebrivi urTierTobisa da 

uflebis meTodologiuri safuZvlebi sxvadasxvaa, kerZod, samarTlebrivi urTi-

erToba araa wminda jerarsi (is Sualedia jerarssa da arss Soris13), xolo ufleba 

idealur movlenas ukavSirdeba. 

aseve samoqalaqosamarTlebrivi urTierTobis obieqti araa samoqalaqo brunvis 

obieqtis identuri. marTalia, TiTqmis yvela obieqti samoqalaqo (qonebrivi) brunvis 

obieqti SeiZleba iyos, magram gamonaklisia piradi araqonebrivi sikeTe, radgan is misi 

mflobelisagan gauyofadia da samoqalaqosamarTlebrivi urTierToba warmoiSoba pi-

radi araqonebrivi sikeTeebis dacvis mizniTac. amdenad, samoqalaqosamarTlebrivi 

urTierTobis obieqti gacilebiT farToa, vidre samoqalaqo brunvis obieqti.14 

garda amisa, samarTlebrivi urTierTobis obieqti samarTlebrivi urTierTobis 

sagnisgan unda gaimijnos.15 sagani gacilebiT ufro farToa, vidre obieqti. subieqtic 

da obieqtic sagania, Tumca subieqti aris moqmedi sagani, `obieqti~ — sagani, razec su-

bieqti zemoqmedebs.16 zogierTi samoqalaqosamarTlebrivi urTierTobis obieqti ar 

SeiZleba sagani iyos, radgan sagani realuri movlenaa, realuri arsis kanonzomiereba 

                                                            
10  Арзуманян А., Нематериальные блага как обекты гражданских прав (Автореферат диссертации на 

соискание ученой степени кандидата юридических наук), Краснодар, 2008, 8; aseve ixileT inter-
netgverdze: <http://www.kubagro.ru/autoref/20081016arzumanyan.pdf>    [09.04.10]. 

11  Котарева В., Правовая категория «объекта» гражданского правоотношения и его соотношение со 
смежными дефинициями, «Вестник Белгородского юридического института МВД России», №2 (10) 
2007, 26. ix.: <http://www.belui.ru/Doc/Vestnik/Vestnik-2007-2.pdf>  [09.04.10].  

12  Поляков И., Теории понимания сущности объекта правоотношений, В ученые записки Таврического на-
ционального университета им. В. Вернадского, Серия «Юридические науки», Том 19 (58), №2, 2006, 114 ix. 
aseve internetgverdze: <http://science.crimea.edu/zapiski/2006/law/uch_19_2l/polyakov.pdf>  [09.04.10].  

13  naWyebia g., sisxlis samarTlis sagani, Tb., Tbilisis universitetis gamomc., 1997, 117. 
14  internetgverdi: <http://works.tarefer.ru/67/100421/index.html#>  [02.04.10] 
15  savaneli b., samarTlis Teoria (iurisprudencia), Tb., `saqarTvelo~, 1993, 101; savaneli 

b., Tanamedrove samarTlis Teoria, mesame gamocema, Tb., 2004, 110; g. xuroSvilic daax-
loebiT imave mosazrebas aviTarebs danaSaulis saganTan dakavSirebiT. danaSaulis saga-
nia konkretuli danaSaulis SemadgenlobiT dadgenili materialuri nivTi, romelze 
zemoqmedebiTac damnaSave danaSaulis obieqts xelyofs. ix. xuroSvili g., danaSaulis 
obieqti, wignSi `sisxlis samarTlis zogadi nawili~ (red. naWyebia g., dvaliZe i.), Tb., 
`meridiani~, 2007, 113-114. 

16  Дудин А., Объект правоотношения (Вопросы теории), Саратов, Изд. Саратовского Ун-та,1980, 28, 68. 
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ki bunebismecnierebis kvlevis sferoa.17 Tumca ar arsebobs erTmaneTisgan absolu-

turad izolirebuli sagnebi.18 amdenad, mizanSewonilia, jerarsisa da arsis problemis 

gaTvaliswinebiT, terminiT `samoqalaqosamarTlebrivi urTierTobis obieqti~ xel-

mZRvaneloba. 

 
1. 2. zogadfilosofiuri midgoma samoqalaqosamarTlebrivi 

urTierTobis obieqtis Sesaxeb 
 

cnobilia, rom obieqts `Semecnebis obieqtadac~ moixseniebdnen. Semecnebis obieq-

tia materialuri buneba, rac yovelgvari cnobierebisagan damoukideblad Tavis obieq-

tur mocemulobaSi arsebobs.19 zogadfilosofiuri midgoma obieqts subieqtTan kav-

SirSi ganixilavs. obieqtia is, razec subieqtis moqmedebaa mimarTuli.20 adamianisa da 

bunebis nebelobiT urTierTobaSi subieqti aris adamiani, obieqti — buneba (an misi 

nawili).21 sagulisxmoa, rom iuridiulma mecnierebam unda Seqmnas zogadfilosofiuri 

obieqtis Teoriis safuZvlebze obieqtis damoukidebeli samarTlebrivi kategoria, 

romelic sakvlevi sagnis specifikas gamokveTs.22 

logikuria SekiTxva: ratom gamoiyeneba samarTlebrivi urTierTobis obieqtis 

filosofiuri kategoria, an ratom ar vrceldeba samarTlebrivi urTierTobis obieq-

tis filosofiuri gageba mis subieqtze?23 

 

                                                            
17 avaliani s., Teoriuli filosofia, Tb., `universali~, 2007, 127, 241. 
18  iqve, 21, 22, 39. 
19  quTelia al., Semecnebis marqsistuli Teoriis zogierTi sakiTxi, `mnaTobi~, 4-5, 1943 w. 

april-maisi, 188-189. 
20  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-

ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 113; aRniSnuli ix. 
internetgverdze: <http://www.civillex.net/book/actprobl1998.pdf>  [15.04.10]; samarTlis obieq-
tis, rogorc samarTlis subieqtis sawinaaRmdego cnebis, Sesaxeb ix. aseve Schack H., BGB, 
Allgemeiner Teil, 9., neu bearbeitete Aufl., Heidelberg, C. H. Müller Verlag, 2002,  48. 

21  Дудин А., Объект правоотношения (Вопросы теории), Саратов, Изд. Саратовского Ун-та,1980, 9; su-
bieqtisa da obieqtis korelatis Sesaxeb ix. Bast R., Einleitung auf Philosophy von Rickert, XV, ix.: 
<http://www.phil-fak.uni-duesseldorf.de/philo/rickert/rickert.pdf>  [12.12.09]  

22  Иоффе О., Шаргородский М., Вопросы теории права, М., Государств. издательство юрид. лит-ры, 1961, 
229-230; Шеглов В., Гражданское процессуальное правоотношение, М., Юридическая литература, 1966, 
20-21; subieqtisa da obieqtis aucilebeli urTierTobis Sesaxeb ix. Wahsner R., Die Materie 
der Erkenntnis kann nicht gedichtet werden (Zu den Bedingungen einer materialistischen Spekulation bzw. 
Dialektik und zur Unmöglichkeit einer monistischen Abbildtheorie), Z-Nr.77 März 2009, 143. ix. inter-
netgverdze: <http://anstoss.dkp-berlin.info/rw.pdf>   [03.04.10]         

23  Основин В., Советские государственно-правовые отношения, М., Юрид. лит-ра, 1965, 62. 
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1. 3. samarTlebrivi Teoriebi samoqalaqosamarTlebrivi urTierTobis 
obieqtis Sesaxeb 

 
1. 3. 1. monisturi Teoria 

 
specialuri iuridiuli midgomis farglebSi samoqalaqosamarTlebrivi urTi-

erTobis obieqtze arsebobs monisturi da pluralisturi Teoriebi.24 monisturi 
Teoria samarTlebrivi urTierTobis obieqtad mxolod moqmedebas an mxolod nivTs, an 
mxolod sazogadoebriv urTierTobas ganixilavs.  

 

1. 3. 1. 1. sanivTosamarTlebrivi Teoria 
 

sanivTosamarTlebrivi Teoriis mixedviT, samarTlebrivi urTierTobis obieqtia 

nivTi anu materialuri samyaros sagani, romelsac aqvs obieqturi ekonomikuri Rirebu-

leba, rac gamoixateba fasSi da ara praqtikul sargeblianobaSi. sargeblianoba subieq-

turi kategoriaa, fasi — nivTis obieqturi ekonomikuri Rirebulebis gamoxatuleba. 

amitom nivTis arsebiTi niSania fasi. aseve nivTis erT-erTi niSania sxeulebrioba25 

(simyare). dasavlur iuridiul literaturaSi gavrcelebuli mosazrebis Tanaxmad, sa-

marTlebrivi gagebiT, obieqtebi sagnebia. farTo gagebiT, sagani (=samarTlis obieqti) 

aris yvelaferi, rac adamianebis mier samarTlebrivi Zalauflebis aRsrulebas SeiZ-

leba daeqvemdebaros. aq gadamwyvetia adamianis neba.26 aseve araa aucilebeli, materia 

myar mdgomareobaSi iyos; is SeiZleba Txevadi an gazobrivi iyos; maTze mxolod teqni-

kurad SeiZleba samarTlebrivi Zalauflebis ganxorcieleba.27 aseve gamoiTqva mosaz-

reba, rom, `obieqtebis~ nacvlad, mizanSewonili iyo cnebebiT `nivTebi da qoneba~ 

xelmZRvaneloba.28 

                                                            
24  Вакулина А., О понятии объекта гражданского правоотношения, JurnalSi: «Современные наукоемкие 

технологии», №4, 2009, 58; aseve ix. internetgverdze: <http://www.rae.ru/snt/pdf/2009/4/21.pdf> 
[15.04.10]  

25   Клепицкая Т., Понятия «веши» и «имущество» в гражданском праве, М., 1998, 18; aseve ix. inter-
netgverdi: <http://www.oupi.ru/ilibr/kt/1.pdf>  [23.05.10]. 

26  Erman W., BGB, Handkommentar, 1. Band, 9., neubearbeitete Aufl., Münster:Aschendorff, 1993,  193; sa-
marTlis obieqtebis Sesaxeb ix. aseve Schack H., BGB, Allgemeiner Teil, 9., neu bearbeitete Aufl., 
Heidelberg, C. H. Müller Verlag, 2002, 48; is, rac samarTlis subieqti araa, misi obieqtia: yve-
laferi, rac adamianis mier SeiZleba gansxvavdes da adamianis sargeblobas emsaxureba, 
samarTlebrivi gagebiT, sagnebia. ix. Bydlinski P., Bürgerliches Recht, Bd. 1., Allgemeiner Teil, 
Dritteueberarbeitete Aufl., SpringerWienNewYork, 2005, 30. 

27  Holch G., Münchener Kommentar, Bürgerliches Gesetzbuch, Allgemeiner Teil, Bd. 1, 4. Aufl. (Redakteur Fr. 
Säcker), München, Verlag C. H. Beck, 2001, 904. 

28  jorbenaZe s., saqarTvelos respublikis momavali samoqalaqo kodeqsis ZiriTadi prob-
lemebi, saerTaSoriso konferenciis masalebSi `samarTlis reforma saqarTveloSi~, Tb., 
1994, 149. 
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samarTlebrivi urTierTobis obieqtis Seswavlisas mniSvnelovania misi ganxor-

cielebis SesaZlo sferos SemosazRvra. materialur-nivTobrivi sagnebi is obieqtebia, 

romelTa Sedegad icvleba sagnis garkveuli Tvisebebi, romlebic grZnobis organoebis 

meSveobiT aRiqmeba (formis, masis, qimiuri Semadgenlobis, sivrceSi adgilis 
mdgomareobis Secvla). samarTlis obieqtTa mniSvnelovani niSania misi samarTlebrivi 

xasiaTi29 da samarTlisTvis naklebad sainteresoa nivTi, rogorc realuri movlena.  

 
1. 3. 1. 2. `moqmedebis Teoria~ 

 
monistur midgomaSi gvxvdeba `moqmedebis Teoria~, romlis mixedviT, samarTleb-

rivi zegavlena an regulireba SeiZleba mxolod adamianis nebelobiTi moqmedebiT,30 

romelic, Tavis mxriv, materialuri sikeTeebis Seqmnis, gamoyenebis an gankargvisken 

aris mimarTuli. aqve warmoiSoba SekiTxva: Tu uarvyofT nivTebs da mxolod moqmede-

bebs vaRiarebT obieqtad, maSin sad unda moTavsdes nivTebis Sesaxeb civilisturi 

moZRvreba?31 samoqalaqosamarTlebrivi urTierTobis obieqtia subieqtis moqmedeba, 

romelic mimarTulia materialur da aramaterialur sikeTeebze.32 Tumca `moqmedebis~ 

Teoriis warmomadgenlebi TavianT argumentaciaSi filosofiur midgomebs iSvelieben. 

magaliTad, iofes azriT, obieqti filosofiuri kategoriaa, romelsac Tavisi 

specifikuri gamoyeneba SeiZleba hqondes. obieqti aris ara is, ris gamoc es movlena 

arsebobs, aramed is, razec es movlena zegavlenas axdens an SeiZleba moaxdinos.33 

magazineric obieqtad ganixilavda sagans, romelzec piris cnobiereba da moqmedeba 

aris mimarTuli. amasTan, nivTi samarTlebrivi urTierTobis elementi ki araa, aramed 

mxolod sagania, romlis saSualebiTac (da ara gamo) samarTlebrivi urTierToba war-

moiSoba, vinaidan amiT samarTalSi arapirdapir konkretuli urTierTobis material-

                                                            
29  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Ак-

туальные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 139 
30   Иоффе О., Советское гражданское право, Л., Изд-во ЛГУ, 1961, 216; Иоффе О., Спорные вопросы 

учения о правоотношении, SromaTa krebulSi: `Очерки по гражданскому праву~, Л., Изд. Ленин-
градского Ун-та, 1957, 50. uflebisa da movaleobis zemoqmedebis obieqti mxolod movalis 
moqmedebaa. aRniSnulze ix. Магазинер Я., Объект права, SromaTa krebulSi: «Очерки по 
гражданскому праву», Л., Изд. Лениниградского Ун-та, 1957, 66, 69... 

31  Вакулина А, О понятии объекта гражданского правоотношения, JurnalSi: «Современные наукоемкие 
технологии», №4, 2009, 58; aseve ix. internetgverdze: <http://www.rae.ru/snt/pdf/2009/4/21.pdf>    
[15.04.10]. 

32  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-
ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 115; aRniSnulis Sesaxeb 
ix. Поляков И., Теории понимания сущности объекта правоотношений, В ученые записки Таври-
ческого национального университета им. В. Вернадского, Серия «Юридические науки», Том 19 (58), 
№2, 2006, 116, 117; ix.: <http://science.crimea.edu/zapiski/2006/law/uch_19_2l/polyakov.pdf> [09.04.10]. 

33   Иоффе О., Правоотношение по советскому гражданскому праву, Изд-то Ленинградского государств. 
ун-та, Л., 1949, 81. 
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uri sawyisi ikveTeba.34 ufleba-movaleoba moqmedebas uzrunvelyofs. gare samyaros 

yvela movlenidan mxolod adamianis moqmedebiTaa SesaZlebeli iseTi zemoqmedeba, 

romelic ufleba-movaleobebiT xorcieldeba. arc nivTs da arc pirad araqonebriv 

sikeTes aseTi reagireba ar ZaluZs.35 amdenad, obieqti aris is, razec samarTlebrivi 

urTierTobis subieqtTa ufleba-movaleobaa mimarTuli. amitomac obieqti samoqala-

qosamarTlebrivi urTierTobis aucilebeli elementia.36  

Tumca winaaRmdegobrivia iofes pozicia, romlis Tanaxmad, samarTlebrivi urTi-

erTobis iuridiuli Sinaarsi moqmedebaa, iqve ki uflebaTa da movaleobaTa iuridiul 

obieqtad moqmedebaa dasaxelebuli. ese igi, is, rac iuridiuli obieqtia, imavdroulad 

samarTlebrivi urTierTobis iuridiuli Sinaarsia?37 Tu samarTlebrivi urTierTobis 

Sinaarsi moqmedebaa, maSin iuridiul analizSi rogor xvdeba garegani sagnebi 

(sikeTeebi), rogorc samarTlebrivi urTierTobis obieqtebi?.. obieqtad moqmedebis 

moazreba gamoricxavs garegnul sagnebs iuridiuli kvlevis sferodan. amasTan, qceva 

ar SeiZleba samarTlebrivi regulirebis sagani Tu uflebis obieqti iyos, radgan 

adamianis moqmedebas materialuri buneba aqvs. qceva aris saqmianoba, is, rac adamianis 

moqmedebaSi vlindeba.38 moqmedeba fsiqofiziologiuri movlenaa, obieqtis ZiriTadi 

niSani ki misi samarTlebrivi xasiaTia.39   

saqme isaa, rom samarTlebrivi urTierTobis obieqtze zemoqmedebs TviT ufleba-

movaleoba. zogadfilosofiuri gagebiT, obieqti gare samyaros sagania, subieqtisgan 

damoukideblad arsebuli da masTan dakavSirebuli realoba, Tumca es problemis arsis 

asaxsnelad arasakmarisia. zogadfilosofiuri kategoria `obieqti~ da iuridiuli 

kategoria `samarTlebrivi urTierTobis obieqti~ erTmaneTs ar emTxveva. sa-

marTlebrivi urTierTobis obieqti specialuri iuridiuli problemaa.40  

 
                                                            
34  Магазинер Я., Объект права, SromaTa krebulSi: «Очерки по гражданскому праву», Л., Изд. Ле-

ниниградского Ун-та, 1957, 75, 76. 
35   iqve, 82. 
36  Иоффе О., Советское гражданское право, Л., Изд-во ЛГУ, 1961,  95. 
37  Иоффе О., Спорные вопросы учения о правоотношения, SromaTa krebulSi: «Очерки по граж-

данскому праву», Л., Изд. Ленииградского Ун-та, 1957, 24... am winaaRmdegobis Sesaxeb. ix. Алек-
сеев А., Об Объекте права и правоотношения, SromaTa krebulSi: «Вопросы общей теории со-
ветского права», М., Государственное Издательство Юридической Лит-ры, 1960, 299. 

38  Алексеев А., Об Объекте права и правоотношения, SromaTa krebulSi: «Вопросы общей теории 
советского права», М., Государственное Издательство Юридической Лит-ры, 1960, 294, 295. 

39  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-
ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 139; adamianis zemoqme-

debis sxvadasxva fsiqikur SesaZleblobaze ix. Rieß W., Die philosophische Begründung einer 
Theorie von Individuum, Gemeinschaft und Staats bei Edith Stein (Dissertation zur Erlangung der Grades 
eines Doktors der Philosophie), Berlin, 2008, 400-402. ix.: <http://www.qucosa.de/fileadmin/data/qucosa/ 
documents/136/1214926534757-3730.pdf>    [15.05.10] 

40  Дудин А., Объект правоотношения (Вопросы теории), Саратов, Изд. Саратовского Ун-та, 1980, 33, 34, 35. 
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1. 3. 1. 3. `sikeTeTa Teoria~ 
 

e. w. `sikeTeTa Teoriis~ Tanaxmad, samarTlebrivi urTierTobis obieqti sikeTea. 
masSi moiazreba materialuri da socialuri sikeTe, romlis gamoyenebiTac samarTleb-
rivi urTierTobis monawileni kanonier interess ikmayofileben.41 civilistikaSi 
gavrcelebulia, rom samarTlebrivi urTierTobis obieqtad gamodis materialuri da 
aramaterialuri sikeTe: nivTi, sulieri Semoqmedebis produqtebi, moqmedebani, 
moqmedebis rezultatebi, piradi araqonebrivi sikeTeebi.42 matuzovi uflebis 
obieqtad aRiarebda sikeTes, rac interess, subieqtis moTxovnilebebs akmayofilebs43 
(am Teorias dawvrilebiT ganvixilavT dogmatikis Seswavlisas). 

 
3. 1. 4. neba da cnobiereba, rogorc obieqti  

 
aRsaniSnavia Sexeduleba, romliTac uflebaTa obieqti aris abstraqcia — idea, 

romelic ekonomikur-samarTlebriv xasiaTs atarebs. am abstraqciis empiriuli 
safuZvelia konkretuli materialuri da sulieri Rirebulebebis savaWro formis 
mqone ulevi mravalsaxovneba.44  

samarTlebrivi urTierTobis obieqti, romelSic lapaCi movalis nebasa da cno-
bierebas moiazrebs, yovelTvis konkretul-individualuria. movalis neba da cnobiereba 
samarTalsa da faqtobriv urTierTobas Soris Sualeduri rgolia. samarTali piris 
nebasa da cnobierebaze ver zemoqmedebs, ris Sedegadac subieqtebs Soris urTierToba an 
saerTod ar yalibdeba an mxolod faqtobrivi urTierToba warmoiSoba.45 aq gamoricxeba 
samarTlebrivi urTierTobis obieqtisa da uflebis obieqtis Tanxvedra. adamianis 
moqmedeba realur sagnebze misi cnobierebisa da nebis sagnobriv formaSi moqcevis Se-
degia, amitom samarTals SeuZlia zemoqmedeba moqmedebaze ara uSualod, aramed iribad — 
cnobierebisa da nebis saSualebiT.46 praqtikuli saqmianoba, romelic mizanmimarTulad 
subieqtis cnobierebaze samarTlis zemoqmedebiT xorcieldeba, faqtobrivi urTierTo-
bis regulirebis process exeba. faqtobriv saqmianobasa da samarTals Soris araa 

                                                            
41  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-

ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 118; aseve ix. <http://www.ci-
villex.net/book/actprobl1998.pdf>  [15.04.10] 

42  Санникова Л., Обязательства об оказании в российском гражданском праве, М., Волтерс Клувер, 2007, 
3, ix.: <http://ilts.ru/files/file238.pdf > [23.05.10]; amaze ix. aseve Котарева В., Правовая категория «объ-
екта» гражданского правоотношения и его соотношение со смежными дефинициями, «Вестник Бел-
городского юридического института МВД России», №2 (10) 2007, 27, ix.: <http://www.belui.ru/ Doc/ 
Vestnik/Vestnik-2007-2.pdf> [09.04.10]. 

43  Матузов Н., Личность. Демократия: Теоретические проблемы субъективного права, Саратов, Изд. 
Саратовского Ун-та, 1972,  239. 

44  Лапач В., Система объектов гражданских прав: теория и судебная практика, Санкт_Петербург, «Юри-
дический центр Пресс», 2002, 54, 55. 

45  iqve, 108. 
46  iqve, 91, 92, 107. 
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uSualo kontaqtebi, maT Soris kavSiri myardeba eventualurad, movalis cnobierebis 
meoxebiT, rac samarTlebrivi urTierTobis erTaderTi obieqtia.47 aq igrZnoba obieqtis 
jerarsuli bunebis danaxvis mcdeloba, magram subieqtis individualuri aspeqtebia 
aqcentirebuli, rac mas samarTlebriv xasiaTs ukargavs. 

 
1. 3. 1. 5. samoqalaqosamarTlebrivi urTierTobis obieqtis 

samarTlebrivi aspeqtebi 
 

monistur TeoriaSi aseve gvxvdeba koncefcia, romliTac samarTlebrivi urTi-
erTobis obieqti samarTlebrivi reJimia. nivTebis specialuri Tvisebebi TavisiT ar 
eqvemdebareba samarTlebriv regulirebas, radgan mxolod adamianTa moqmedebaze 
SeiZleba Sesabamisi samarTlebrivi zemoqmedeba. ufleba uSualod nivTebze ar SeiZle-
ba iyos mimarTuli, Tumca is ver axdens ra gansazRvrul zemoqmedebas adamianTa moq-
medebaze, `mas SeuZlia, uzrunvelyos maTi aqtiuri zemoqmedeba bunebis gare sagnebze.~ 
am SemTxvevaSi obieqtad moiazreba nivTi, magram is aris ara uflebaTa obieqti, aramed 
moqmedebis obieqti.48 aqve senCiSevi samarTlebrivi urTierTobis obieqtad  miiCnevda 
nivTis, moqmedebis an qonebis sxva kategoriisa da aramaterialuri uflebis sa-
marTlebriv mniSvnelobas (samarTlebrivi reJimi).49 qarTvel mecnierTa mxridan 
obieqti idealur movlenad ganixila i. surgulaZem iuridiuli elementebis — 
uflebisa da movaleobis gverdiT. obieqti realuri cxovrebis movlenaa, romelsac 
TiTqos ar unda hqondes Sinagani kavSiri ufleba-movaleobis idealurad arsebobasTan, 
magram sinamdvileSi saqme sxvanairadaa.50 

saerTod, `samarTlebrivi~ urTierToba cariel adgilas ar warmoiSoba da arc 
urTierTobis damoukidebeli saxea. arsebobs sazogadoebrivi urTierTobis mxolod sa-
marTlebrivi regulireba. samarTlebrivi urTierTobis sazogadoebriv urTierTobad 
ganxilvas ki samarTlebrivi urTierToba gahyavs iuridiuli problematikis sferodan, 
vinaidan urTierToba realuri movlenaa; sazogadoebrivi urTierTobis Semadgeneli 
nawilia moqmedeba, rasac sagnobrivi xasiaTi unda hqondes;51 urTierToba relatiuri, 
sasruli da konkretulia. es niSnebi ki realuri sferosTvisaa imanenturi.52 es arsisa da 

                                                            
47  Лапач В., Система объектов гражданских прав в законодательстве России: Дис. ... д-ра юрид. наук, 

Ростов, 2002. ix. internetgverdze: <http://www.lib.ua-ru.net/diss/cont/99037.html> [21.05.10]; aseve 
ix.: <http://www.law.edu.ru/book/book.asp?bookID=113817> [21.05.10] 

48  Иоффе О., Правоотношение по советскому гражданскому праву, Л., Изд-то Ленинградского государств. 
ун-та, 1949,  93, 95. 

49  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-
ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 139; o. iofe dasZenda, 
rom ar arsebobs nivTebis samarTlebrivi reJimi. ix. Иоффе О., Советское гражданское право, 
Л., Изд-во ЛГУ, 1961, 221. 

50  gamyreliZe o., Sesavali i. surgulaZis wignSi: `xelisufleba da samarTali~, Tb., 2002, 28. 
51  iqve, 100, 102, 104, 107. 
52  realuri arsis moyvanili maxasiaTeblebis Sesaxeb ix. avaliani s., Teoriuli filosofia, 

Tb., `universali~, 2007, 35, 36, 38. 
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jerarsis urTierTmimarTebis problemasTan asocirdeba. amdenad, samarTlebrivi urTi-
erTobis obieqtis Sesaswavlad aucilebelia misi ganxilva am garemoebebTan kavSirSi. 

aRsaniSnavia, rom samarTlebrivi urTierTobis cneba, rogorc uflebasa da 
movaleobas Soris arsebuli damokidebulebis erT-erTi gansakuTrebuli forma, am 
TvalsazrisiT konkretuli cxovrebiseuli urTierTobis SinaarsTan SedarebiT Ta-
visTavad sagnobriv erTianobas qmnis. sagnobrivi Sinaarsis TavisTavadoba, bunebrivia, 
ar gamoricxavs garkveul urTierTqmedebas realur cxovrebiseul procesebsa da 
samarTlebriv elementebs Soris, romlebic samarTlebriv urTierTobaSia mocemuli.53 
amasTan, iuridiuli urTierTobis obieqti araa raRac izolirebulad arsebuli. Tu 
iuridiuli urTierToba samarTlis ZiriTad kategoriaSi gamoxatuli formaa, maSin 
obieqtis cneba unda warmovidginoT, rogorc am urTierTobis Sinaarsi da rogorc 
obieqti, romelic sxvadasxva SemTxvevaSi samarTlebrivi regulirebis SuagulSi im-
yofeba.54 amave dros, samarTlebrivi urTierToba Tavidanve mocemulia, rogorc sa-
zogadoebrivi urTierTobis samarTlebrivi mowesrigebis abstraqtuli sqema, romelic 
wminda samarTlebriv kategoriaSi mxolod samarTlebrivi urTierTobis obieqtis meo-
xebiT gadadis.55 obieqti samarTlebrivi regulirebis sistemis elementia, romelic 
`bunebriv garemos~ ukve mowyvetilia. aseTi izolireba imas efuZneba, rom samar-
Tlebrivi regulirebis sistemaSi realuri Semadgenlobebi mxedvelobaSi miiReba ara 
maTi imanenturi Tvisebebis, aramed iuridiuli funqciebis mixedviT; amitom is samar-
Tlebriv kanonzomierebas eqvemdebareba. maTi `bunebrivi~ Sinaarsi qmnis mxolod say-
rdens, razec Sendeba axali wminda iuridiuli Tvisebebi, romelTa wyalobiTac `buneb-
rivi obieqti~ samarTlebrivi formebis kanonzomierebaSi Sedis.56 aseve obieqti sa-
marTlebrivi gagebiT aris samarTlebrivi urTierTobis elementi, Tumca obieqti 
faqtobriv sferos obieqtia; meore, sazogadoebrivi urTierTobis Semadgeneli 
nawilia moqmedeba, romelsac unda hqondes sagnobrivi xasiaTi;57 obieqti aris sasruli, 
konkretuli, unikaluri da SeiZleba mizezSedegobriv kavSirSi aRmoCndes sxvasTan, 
aseve droSi arsebuli samyaros kuTvnilebaa,58 e. i. realur sawyissac Seicavs. 

am TvalsazrisiT mniSvnelovania samarTlebrivi reJimi anu pozitiursamarTleb-
rivi debulebebi. isini Seicavs imperatiul da dispoziciur normebs da efuZneba maTze 
subieqtur-samarTlebriv moTxovnebs, romlebic gansazRvravs uflebebs, movaleobebs, 
nebadarTulobas, akrZalvebsa da winapirobebs absoluturad yvela pirisa, romelTan 
dakavSirebiTac isini dadgenilia.59 sagulisxmoa, rom obieqtze dakvirveba cnobierebis 

                                                            
53   surgulaZe i., xelisufleba da samarTali, Targmna da Sesavali daurTo o. gamyreliZem, 

Tb., 2002, 135. 
54   iqve, 136-137. 
55   iqve, 144-145. 
56   iqve, 188. 
57  realuri sferos am niSnebis Sesaxeb ix. Ткаченко Ю., Методологические вопросы теории право-

отношений, М., «Юридическая литература», 1980, 104, 107. 
58  realuris arsis zemomoyvanili niSnebis Sesaxeb ix. avaliani s., Teoriuli filosofia, 

Tb., `universali~, 2007, 39, 47, 41-42, 35. 
59  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-

ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 140. 
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mimarTulebaa; es obieqti SeiZleba iyos ara mxolod bunebis sagnebi da movlenebi, 
aramed adamianis Sinagani samyaros (fsiqikis, cnobierebis) fenomenebi.60 e. i., saubaria 
ra uflebis obieqtze, masSi moiazreba gansazRvruli sikeTis samarTlebrivi reJimi, 
romelic obieqtis realur da idealur sawyisebs exeba.  

amdenad, samoqalaqosamarTlebrivi urTierTobis obieqtTa samarTlebrivi reJimi 

`myardeba ara sxvadasxva sikeTisTvis, aramed adamianebisTvis, romlebic am sikeTeebis 

gamo sxvadasxva iuridiulad mniSvnelovan moqmedebas axorcieleben.~ swored is 

gansazRvravs subieqtTa moqmedebas, romelic materialur da aramaterialur sikeTe-

ebs ukavSirdeba. samarTlebrivi reJimi am niSniT gansxvavdeba samoqalaqo brunvis 

sxvadasxva obieqtisgan.61 samarTlebriv reJims aqvs specialur-iuridiuli mniSvne-

loba. amdenad, samarTlebrivi urTierTobis obieqtia samarTlebrivi reJimi, magram mas 

sWirdeba sxva niSnebic (SesaZloa fakultaturic).62 

bevzenko samarTlianad SeniSnavda, rom senCiSevis es mosazreba originaluria, 

magram nakluli: mas samarTlebrivi urTierTobis obieqtad samarTlebrivi normebi da 

uflebebi (moTxovnaTa sistema) gamohyavs.63 gaugebaria, ra formiT SeiZleba samar-

Tlebrivi reJimi ganixilebodes samarTlis da uflebis obieqtad. samarTlebrivi re-

Jimi, romelic pozitiur samarTalSi samarTlebriv modelebs Seicavs, aris pozitiuri 

samarTali, iseTive samarTlebrivi reJimi, romelic ar SeiZleba Tavisi Tavis obieqtad 

an sakuTari zemoqmedebis obieqtad iyos miCneuli. meore mxriv, pozitiuri samarTlis 

gansazRvruli reJimi ar SeiZleba uflebis obieqti iyos, vinaidan aq saqme ukudamoki-

debulebas exeba — normebi TviTon gansazRvravs uflebis Sinaarss da ara piqiriT.64 

marTalia, am SexedulebiT, aris mcdeloba, samarTlebriv CarCoebSi moeqces 

obieqtis Sesaxeb msjeloba, Tumca, is Tavis mxriv, interesTa Teorias ukavSirdeba. es 

koncefcia fsiqologiur-individualur aspeqtebs gulisxmobs da obieqtis iuridiul 

Sinaarss ver xsnis. mocemuli ukavSirdeba obieqtis samarTlebrivi urTierTobis Sina-

arsad Sefaseba-gamoricxvis garemoebebs. amasTan, samarTlebrivi urTierTobis 

obieqtad samarTlebrivi reJimis ganxilva SeiZleba nawilobriv gamarTlebulad 

CaiTvalos, radgan aucilebelia misi Sinaarsis dazusteba jerarsisa da arsis mimar-

Tebis problemis gaTvaliswinebiT.  

 

                                                            
60  avaliani s., Teoriuli filosofia, Tb., `universali~, 2007, 266. 
61  aRniSnulze ix.: <http://works.tarefer.ru/67/100421/index.html#>  [02.04.10] 
62  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-

ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 145, 146. 
63  am mosazrebis Sesaxeb ix. Вакулина А., О понятии объекта гражданского правоотношения, Jurnal-

Si: «Современные наукоемкие технологии», №4, 2009, 59. 
64  Якушева М., Имушественные отношения и правовой режим имушества подразделений системы мвд 

России, В Ученые записки юридического факультета, Выпуск 13 (23) _14(24) (Под. ред. Ливеровского 
А.), Санкт-Петербург, Издательство Санкт-Петербургского государственного университета экономики 
и финансов, 2009, 32; aseve ix. internetgverdi: <http://finec.ru/files/doc/University/jurfac/vyp13(23)-
14(24)ver.pdf>   [02.04.10]. 



 
 

 
samarTlis Jurnali #1, 2012 

 

 43

3. 1. 6. samoqalaqosamarTlebrivi urTierTobis obieqti —                     
samarTlebriv urTierTobaSi Tu mis gareT arsebuli movlena? 

 
aseve gamoiyofa uobieqto samarTlebrivi urTierTobis Sesaxeb koncefcia, rac 

arasworia, vinaidan ar SeiZleba uobieqto samarTlebrivi urTierToba65 arsebobdes; 

samarTlebrivi urTierTobis obieqtad mxolod nivTis aRiarebiT samarTlebrivi 

urTierToba ganixileba, rogorc samarTlebrivi normis refleqsuri moqmedeba da 

uarsayofi momsaxurebiTi roli sazogadoebrivi urTierTobis regulirebisTvis, ro-

melic samarTlebrivi urTierTobis saSualebiT xorcieldeba.66 iofe da Sargorodski 

ar Tvlidnen obieqts samarTlebrivi urTierTobis elementad, Tumca aRiarebdnen, rom 

is Sedis samarTlebrivi urTierTobis SemadgenlobaSi. aleqseevi obieqts samarTleb-

rivi urTierTobis elementad miiCnevda. mogvianebiT iofem samarTlebrivi urTi-

erTobis obieqti samarTlebrivi urTierTobis aucilebel elementad cno,67 radgan Tu 

ufleba-movaleoba araa mimarTuli raimeze anu maT Tavisi obieqti ara aqvs, maSin isini 

yvelanair azrs kargavs.68  

aRsaniSnavia, rom samoqalaqosamarTlebrivi urTierToba garkveulwilad realu-

risa da idealuri sferoebis gzagasayarzea. Sesabamisad, samoqalaqosamarTlebrivi 

urTierToba arssa da jerarss Soris damakavSirebeli gansazRvruli xerxia.69 obieqti 

ki samarTlebriv urTierTobaSi aucilebeli elementia, magram igi ar Sedis sa-

marTlebrivi urTierTobis SinaarsSi. iuridiuli faqtis Sedegad warmoiSoba ra sa-

marTlebrivi urTierToba, Cndeba ufleba-movaleobebic, romlebic aqvT konkretul 

subieqtebs garkveul obieqtebTan dakavSirebiT. Tu warmoiSva samarTlebrivi urTi-

erToba, ivaraudeba dasaxelebuli elementebis arsebobac. amdenad, iuridiuli faqtis 

Sedegad ufleba-movaleobebis zemoqmedebiT obieqti iZens axal formas, rac Tavis 

bunebriv TvisebebTan erTad samarTlebriv `safarvelSi~ exveva da iuridiul Sinaarss 

atarebs. Tumca realuri sawyisebidan amozrdili movlena, rac samarTlebrivi Tval-

sazrisiT interesis sagani xdeba, mxolod idealuri formiT ver iarsebebs. idealuri 

sfero realuri sferosgan damoukideblad ar SeiZleba arsebobdes.  

 

 

 

                                                            
65  Толстой Ю., К теории правоотношения, Л., Изд. Ленинградского Ун-та, 1959, 65, 67. 
66  iqve, 63. 
67  Дудин А., Объект правоотношения (Вопросы теории), Саратов, Изд. Саратовского Ун-та,1980, 22. 
68   Иоффе О., Советское гражданское право, общая часть. право собственности. общее учение об обяза-

тельствах, Л., Изд. Ленинградского Ун-та, 1958, 7. 
69  jerarsidan arsSi gadasvlis Sesaxeb ix. naWyebia g., sisxlis samarTlis sagani, Tb., 

Tbilisis universitetis gamomc., 1997,  127. 
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1. 3. 2. pluralisturi Teoria 
 

1. 3. 2. 1. samoqalaqo uflebis saxeebis Sesatyvisi obieqtebi                            
(mravalricxovani obieqtebis Teoria) 

 
pluralisturi Teoria or jgufad iyofa: erTni samoqalaqo uflebis obieqtebad 

moiazreben yvela saxis sikeTes, romelic samoqalaqo uflebebis saxeebs (nivTi, moqme-
deba, aramaterialuri sikeTe, momsaxureba da sxva) Seesatyviseba;70 meore jgufi icavs 
obieqtebis gayofas nivTebad da moqmedebebad. pluralistur poziciaze idgnen xvos-
tovi, trubecki, SerSeneviCi, korkunova, Tanamedrove xanaSi — aleqseevi, bezureki, 
suxanovi, tarxovi da sxvebi.71  

samarTlebrivi urTierTobis obieqti SeiZleba iyos sikeTe da sikeTis gamoyeneba-
sargeblobasTan dakavSirebiT uflebamosilebac. roca sikeTe sxva pirs gadaecema, is 
samarTlebrivi urTierTobis obieqti xdeba (sikeTis gadacema, samuSaos Sesruleba, 
momsaxurebis gaweva). sxva SemTxvevebSi samarTlebrivi urTierTobis obieqtia sikeTis 
gamoyenebis Sesaxeb uflebamosilebani (qonebis floba-sargebloba, gankargva, gansa-
kuTrebuli uflebebisa da aramaterialuri sikeTeebiT sargebloba).72 

 
1. 3. 2. 2. samoqalaqo uflebaTa obieqtebis meore jgufi —                                      

nivTebi da moqmedebebi 
   
pluralisturi Teoria moicavs dualistur qveTeorias, romelSic samoqalaqo-

samarTlebrivi urTierTobis obieqtad warmodgenilia nivTi da moqmedeba. Tumca moq-
medebisa da nivTis ganxilva, genkinis azriT, erT sibrtyeSi ar SeiZleba — moqmedeba 
zemoqmedebs nivTze; nivTi samarTlebrivi urTierTobis garegani da ara Sinagani 
elementia.73 obieqti, TiTqos, garegani sagania, romelic samarTlebrivi urTierTobis, 

                                                            
70  Дудин А., Объект правоотношения (Вопросы теории), Саратов, Изд. Саратовского Ун-та,1980, 73; ix. 

Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-
ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 119-120; ix. <http://www. 
civillex.net/book/actprobl1998.pdf>  [15.04.10]; ix. Bekker E., System des heutigen Pandektenrechts, Weimar, 
1866, 62. citirebulia: Иоффе О., Правоотношение по советскому гражданскому праву, Л., Изд-то 
Ленинградского государств. ун-та, 1949, 75; am debulebis Sesaxeb ix. Брауде И., К вопросу об объ-
екте правоотношения по советскому гражданскому праву (Автореферат), «Советское государство и 
право», №3, 1951, 56. 

71  Вакулина А., О понятии объекта гражданского правоотношения, JurnalSi: «Современные наукоем-
кие технологии», №4, 2009, 59. 

72  Арзуманян А., Нематериальные блага как обекты гражданских прав (Автореферат диссертации на соис-
кание ученой степени кандидата юридических наук), Краснодар, 2008, 12-13; ix. internetgverdze: 
<http://kubsau.ru/dep_diss/files/20081016arzumanyan.pdf>  [09.04.10] 

73  d. genkinis gamosvlis Sesaxeb ix. Брауде И., К вопросу об объекте правоотношения по советскому 
гражданскому праву (Автореферат), «Советское государство и право», №3, 1951,  58. 
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rogorc ideologiuri urTierTobis, miRma moiazreba,74 magram es samarTlebrivi 
urTierTobis mxolod statikaSi ganxilviT Semofargvlaa. meTodologiuri Tval-
sazrisiT orive realuri arsis movlenaa. 

amasTan, polianski Tvlida, rom samoqalaqosamarTlebrivi urTierTobisTvis tipu-

ria qonebrivi urTierTobebi da misi obieqti nivTia, xolo zogierT samarTlebriv urTi-

erTobaSi obieqti nivTis saxiT araa warmodgenili. samarTlebrivi urTierToba ar ze-

moqmedebs moqmedebaze — moqmedebaze zemoqmedebs ufleba samarTlebrivi urTierTobis 

gziT.75 keCekians uflebis obieqtad miaCnia nivTebi, movalis qmedeba, aramaterialuri 

sikeTe, Tumca calkeul SeTxvevaSi — uflebamosili piris moqmedeba.76 agarkovi samoqa-

laqosamarTlebrivi urTierTobis Sinaarsad ufleba-movaleobebs ki ara, aramed 

samarTlebrivi urTierTobis monawileTa moqmedebas aRiarebda, xolo samarTlebrivi 

urTierTobis obieqtad miiCnevda, upirveles yovlisa, nivTs, razec es moqmedebaa mi-

marTuli.77 aqedan iofe samarTlianad askvnida, rom agarkovi samarTlebrivi urTier-

Tobis obieqtad sxva aranivTieri obieqtebis arsebobasac uSvebda.78  

SerSeneviCis TqmiT, samarTlebrivi urTierTobis obieqtia interesis dakmayofi-
lebis saSualeba: a) nivTebi, rogorc gare samyaros nawili; b) sxva pirTa moqmedebani. 

roca iuridiuli urTierTobis obieqtia nivTi, urTierToba atarebs sanivTo xasiaTs; 

Tu obieqti moqmedebaa, maSin saqme valdebulebiT an piradi Zalauflebis uflebebs an 

gansakuTrebul uflebebs exeba.79  
amdenad, pluralistur Teoriebs aerTianebs is, rom samarTlebrivi urTierTobis 

obieqti sxvadasxva SeiZleba iyos.80 pluralistur midgomaSi, faqtobrivad, monisturi 

Teoriis xarvezebi meordeba da samarTlebrivi urTierTobis obieqtis specifikac araa 
saTanadod warmodgenili. 

                                                            
74  Магазинер Я., Советское хозяиственное право, Л., 1928, 174-186; ix.  Яичков К., К учению о гражданс-

ком правоотношении, «Вестник Московского Университета» (Серия экономики, философии и права), 
1956, №7, 131. 

75  d. genkinis gamosvlasTan dakavSirebiT ix. Брауде И., К вопросу об объекте правоотношения по 
советскому гражданскому праву (Автореферат), «Советское государство и право», №3, 1951,  58. 

76   Кечекьян С., Правоотношения в социалистическом обшестве, М., Изд. Академии наук СССР, 1958, 
142, 150. 

77  Агарков М., Обязательство по советскому гражданскому праву, М., Юриздат, 1940, 22, 23. s. bratusi-
sa da i. polianskis TvalsazrisiT, ufleba-movaleobis SinaarsSi Sedis moqmedeba, xolo 
samarTlebrivi urTierTobis obieqti aris nivTi, Tumca yvela samarTlebriv urTi-
erTobaSi SeiZleba ar iyos nivTi. Sesabamisad, uSvebdnen uobieqto samarTlebrivi ur-
TierTobis arsebobis SesaZleblobas. s. bratusisa da i. polianskis gamosvlis Sesaxeb, 
ix. «Советское государство и право», 1950, №9, 86. 

78   Иоффе О., Правоотношение по советскому гражданскому праву, Изд-то Ленинградского государств. 
ун-та, Л., 1949, 78. 

79  Шершеневича Ф., Общая теория права, Лекции, читанныя въ Московскомъ Коммерческомъ Институть 
въ 1909.10 акад. году, 293. 

80  Вакулина А., О понятии объекта гражданского правоотношения, JurnalSi: «Современные наукоемкие 
технологии», №4, 2009, 58; aseve ix. internetmisamarTze: <http://www.rae.ru/snt/pdf/2009/4/21.pdf >   
[15.04.10] 
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2. samoqalaqosamarTlebrivi urTierTobis obieqtis dogmaturi 
ganmarteba 

 
2. 1. sikeTeTa Teoria dogmatikaSi  

 
saqarTvelos samoqalaqo kodeqsis mixedviT, kerZosamarTlebrivi urTierTobis 

obieqtia qonebrivi an araqonebrivi Rirebulebis materialuri da aramaterialuri si-
keTe, rac kanoniT dadgenili wesiT brunvidan araa amoRebuli (saqarTvelos samoqala-
qo kodeqsis meSvide muxli). am gagebiT samarTlebrivi urTierTobis obieqtia mate-
rialuri da socialuri sikeTe, romlis gamoyenebiTac samarTlebrivi urTierTobis 
monawile kanonier interess ikmayofilebs.81 saerTod, mocemuli sakiTxis ganxilva `si-
keTis~ ekonomikuri da iuridiuli aspeqtebis warmodgenis gareSe SeuZlebelia. sa-
marTlis obieqtis, rogorc sikeTis, gansazRvrebas zogadi mniSvneloba aqvs da praqti-
kulad samarTlebrivi regulirebis nebismier sferoSi, procesualuri samarTliT 
mowesrigebuli urTierTobis CaTvliT, SeiZleba misi gamoyeneba.82 sagani, romelic 
SeiZleba ukavSirdeba adamianis moTxovnilebebis dakmayofilebas, sargeblobad 
iwodeba; sagani rom sikeTed iqces, oTxi piroba unda arsebobdes kumulatiuri wesiT:  
1) adamianis moTxovnilebebi; 2) sagnis Tvisebebi, romlebic sagans adamianis moTxov-
nilebebis dakmayofilebasTan mizezobriv kavSirSi sargeblianad aqcevs; 3) adamianis 
mier am mizezobrivi kavSiris aRiareba; 4) SesaZleblobani, gankargo sagani ise, rom ga-
moiyeno is am moTxovnilebebis dasakmayofileblad. sikeTeebi, romliskenac samar-
Tlebrivi urTierTobis subieqtebi miiswrafvian, yovelTvis obieqturi sinamdvilis 
movlenebi da procesebia. kanonieri interesis realizacia, romelic Sesabamisi sikeTis 
miswrafebaSia mocemuli, gadadis materialur, sulier Tu socialur realobaSi. samar-
TalSi maTi gansaxierebis dros isini Cveulebriv iZens samarTlianobisa da Tanazomier-
ebis principebis mniSvnelobas. es principebi Taviseburad samarTlis sxvadasxva sfe-
ros iuridiul materiaSi xorcieldeba.83 

cnobilia, rom qonebrivi urTierTobebi samoqalaqosamarTlebrivi urTierTo-
bebia, romlebic konkretuli qonebis gamo yalibdeba; savaWro xasiaTis materialuri 
sikeTeebis gamo, qonebrivi urTierTobebi is urTierTobebia, romlebic sxvadasxva qo-
nebrivi sikeTis sargeblobasTan dakavSirebiT warmoiSoba. gamoiyofa qonebrivi si-
keTeebi (qoneba), qonebriv-araqonebrivi sikeTeebi, araqonebrivi sikeTeebi, romlebic 
pirovnebas ukavSirdeba. qonebrivi sikeTeebia nivTebi, fuli, fasiani qaRaldebi, qo-
nebrivi uflebebi.84 amdenad, samoqalaqo kodeqsis meSvide muxli dialeqtikurad ukav-
Sirdeba amave kodeqsis 147-e muxls, romliTac qonebaa yvela nivTi da aramaterialuri 

                                                            
81  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-

ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 118. 
82  Лапач В., Система объектов гражданских прав: теория и судебная практика, Санкт-Петербург, «Юри-

дический центр Пресс», 2002, 72, 59. 
83  iqve, 73, 60, 68. 
84  iqve, 261, 202. 
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qonebrivi sikeTe, romelTa floba, sargebloba da gankargva SeuZliaT pirebs da 
romelTa SeZenac SeiZleba SeuzRudavad, Tu es araa kanoniT akrZaluli, an zneobriv 
normebs ar ewinaaRmdegeba. cneba `qoneba~ samarTlebrivad ZiriTadad vrceldeba ori mi-
marTulebiT: erT-erTi Seexeba nivTebs, meore — moTxovnis valdebulebiT uflebebs.85 
`qoneba~ gulisxmobs materialuri Rirebulebebis yvela saxes sanivTo da valdebulebiT 
samarTalSi. qoneba farTo kategoriaa. amasTan, esa Tu is materialuri an aramaterialu-
ri sikeTe unda xasiaTdebodes samarTalobieqturobiT, e. i. unda iyos kanoniT aRiarebu-
li samarTlis obieqti. sikeTeTa samarTalsubieqtoba ganisazRvreba sxvadasxvanairad: 
erT-erTi niSania samoqalaqo uflebaTa obieqtebis uSualod kanonSi gaTvaliswineba.86 
materialuri sikeTe yvela is sagani da moqmedebaa, romelic piris materialur moTxov-
nilebas akmayofilebs.87 materias mxolod sivrce ver gamoxatavs; is araa materiis 
erTaderTi an umTavresi Tviseba. materia sxvadasxva Tvisebis mravalsaxovnebaa. sivrce 
ganekuTvneba materiis arsebobis formebis, misi uzogadesi Tvisebebis wres. materiis 
arsebobis meore formaa dro. materiaSi aseve SeiZleba gamoiyos materiis sxvadasxva saxe 
moZraobis mixedviT.88 magaliTad, nivTi  sxeulebrivi qonebrivi sikeTea, romlis floba, 
sargebloba da gankargva kanoniT ar aris akrZaluli.89 aseve materialuri sikeTea moq-
medebis Sedegi da momsaxureba, vinaidan samuSaos SesrulebiT iqmneba garkveuli ma-
terialuri sikeTe. aramaterialur sikeTes ganekuTvneba SemoqmedebiTi Sromis nayofi, 
rogoricaa mecnierebis, xelovnebis an literaturis nawarmoebi da a. S.90  

qonebriv-araqonebrivi sikeTeebia samuSao da momsaxureba, inteleqtualuri sa-
kuTrebis obieqtebi, gansakuTrebuli ufleba maTze, informaciul, samsaxurebriv da 
komerciul saidumloebaze. es obieqtebi savaWro saxes iZens da brunvaSi monawileobs 
ise, rom ar kargavs araqonebrivi sikeTeebisTvis damaxasiaTebel niSnebs.91 obieqtebis 
mesame jgufSi Sedis sikeTeebi, romlebic am sikeTeebis matarebelTa pirovnebasTan 
aris mWidrod dakavSirebuli (janmrTeloba da sicocxle; Rirseba; piradi cxovrebis 
xelSeuxebloba; piradi da saojaxo saidumloeba; saxeli, avtoroba da a. S.).92 amasTan, 

                                                            
85  Лапач В., Система объектов гражданских прав: теория и судебная практика, Санкт-Петербург, «Юри-

дический центр Пресс», 2002, 274. 
86  iqve, 164, 165. 
87  kobaxiZe a., samoqalaqo samarTali, zogadi nawili, I., Tb., 2001, 233. 
88  Лапач В., Система объектов гражданских прав: теория и судебная практика, Санкт-Петербург, «Юри-

дический центр Пресс», 2002, 152. 
89  ZiriTad iuridiul terminTa ganmartebiTi leqsikoni, ix.: <http://www.tbappeal.court.ge/upload/ 

r_1001.pdf>   [25.11.10] 
90  kobaxiZe a., samoqalaqo samarTali, zogadi nawili, I., Tb., 2001, 233.  
91  iqve, 202. 
92   iqve, 202-203; ruseTis federaciis samoqalaqo kodeqsis 128-e muxlis Tanaxmad, samo-

qalaqo uflebaTa obieqtebia fuli da fasiani qaRaldebi, sxva qoneba, maT Soris qo-
nebrivi uflebebi; samuSao da momsaxurebani, romlebic daculia inteleqtualuri moR-
vaweobisa da masTan gaTanabrebuli individualizaciis saSualebebiT (inteleqtualuri 
sakuTreba); aramaterialuri sikeTeebi. amave kodeqsis 129-e muxlis meore nawilis 
mixedviT, samoqalaqo uflebaTa obieqtebi, romlebic brunvaSi ar daiSveba, kanonSi 
pirdapir unda iyos miTiTebuli. ruseTis federaciis samoqalaqo kodeqsis 150-e mux-
lis pirveli nawiliT ganisazRvra, rom aramaterialuri uflebebi da sikeTeebi, 
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samoqalaqo uflebaTa obieqtebi, romlebic brunvaSi araa moqceuli, kanonSi unda iyos 
pirdapir miTiTebuli.93  

saqarTvelos samoqalaqo kodeqsis meSvide muxliT aRiarebulia, rom kerZosa-
marTlebrivi urTierTobis obieqtia `qonebrivi Rirebulebis materialuri sikeTe~ da 
`araqonebrivi Rirebulebis aramaterialuri sikeTe~. es garkveul bundovanebas iwvevs, 
vinaidan gansazRvrul farglebSi SeiZleba obieqti iyos brunvidan amoRebuli. amasTan, 
qonebrivi uflebebi aris brunvaunariani, piradi araqonebrivi uflebebi — 
brunvauunaro.94  

 
2.2. absoluturi da SefardebiTi urTierTobis obieqti 

 
2.2.1. absoluturi urTierTobis obieqti 

 
termini `absoluturi~, ontologiuri gagebiT, gulisxmobs ra usasrulobis 

moments, absoluturi uflebis Tavisebureba isaa, rom mas upirispirdeba araTu 
konkretuli piris, aramed yvela mesame piris movaleoba. es movaleoba ukavSirdeba 
moqmedebis ganxorcielebisgan Tavis Sekavebas, rac absolutur uflebas xelyofs.95 e.i. 

                                                                                                                                                                                          
romlebic gauyofadi da gadaucemadia, moqalaqes aqvs dabadebidan an kanonis ZaliT,. 
Sead. ruseTis federaciis samoqalaqo kodeqsis 128-e muxli, 129-e muxlis pirveli da 
meore nawilebi, 150-e muxli. ix.: <http://www.interlaw.ru/law/docs/10064072-016.htm>   [07.10.10]; 
analogiuri Sinaarsisaa ukrainis samoqalaqo kodeqsis 178-e muxli. ix. internetgver-
dze: <http://meget.kiev.ua/kodeks/grazdanskiy-kodeks/glava-12/>  [07.10.10]; msgavsia belorusiis res-
publikis samoqalaqo kodeqsis 129-e muxlis Sesabamisi nawilebi. ix.: <http:// pravo.kulichki. 
com/vip/gk/00000012.htm#g6>   [07.10.10]; msgavsi norma ix.  ukrainis samoqalaqo kodeqsis 177-e 
muxlis I nawili. ix.:  <http://meget.kiev.ua/kodeks/grazdanskiy-kodeks/glava-12/> [07.10.10]; analogi-
uri Sinaarsis debulebaa belorusiis respublikis samoqalaqo kodeqsSi (128-e muxli). 
amasTan, belorusiis respublikis samoqalaqo kodeqsSi (III ganyofilebis meeqvse Tavi) 
mocemulia sxvadasxva niSnis mixedviT nivTebis klasifikacia (uZravi da moZravi 
nivTebi; sawarmoebi, rogorc uflebaTa obieqtebi; gayofadi da gauyofadi nivTebi; 
rTuli nivTebi; mTavari nivTi da sakuTvnebeli; nayofi, produqcia da Semosavali). aqve 
naxsenebia cxovelebi, romlebzec qonebis mimarT moqmedi wesebi vrceldeba, indivi-
dualurad da gvareobiT niSniT gansazRvrul nivTebi, inteleqtualuri sakuTrebiT 
daculi rezultatebi, samsaxurebrivi da komerciuli saidumloeba, fuli, savaluto 
qaRaldebi. Sead. belorusiis respublikis samoqalaqo kodeqsis 130-e, 132-142-e mux-
lebi; ix.: <http://pravo.kulichki.com/vip/gk/00000012.htm#g6>  [07.10.10]; am kuTxiT saqarTvelos 
samoqalaqo kodeqsTan yvelaze axlosaa azerbaijanis respublikis samoqalaqo kodeqsis 
meoTxe muxli, radgan samoqalaqosamarTlebrivi urTierTobis obieqti SeiZleba iyos 
materialuri an aramaterialuri sikeTe, romelsac aqvs qonebrivi an araqonebrivi 
Rirebuleba, rac kanoniT samoqalaqo brunvidan ar aris amoRebuli. Sead. azerbaijanis 
respublikis samoqalaqo kodeqsis meoTxe muxli.   

93  Лапач В., Система объектов гражданских прав: теория и судебная практика, Санкт-Петербург, «Юри-
дический центр Пресс», 2002, 290. 

94  iqve, 278. 
95  absolutur uflebaze ix. Иоффе О., Советское гражданское право, общая часть. право собстве-

нности. общее учение об обязательствах, Л., Изд. Ленинградского Ун-та, 1958, 75. 

 



 
 

 
samarTlis Jurnali #1, 2012 

 

 49

absoluturia uflebebi, `romlebic SeiZleba Seilaxos nebismieri piris mier da amitom 
daculia nebismieri pirisgan.96 absoluturi uflebebi warmoiSoba mxolod TavisTavad, 

raimesTan kavSiris gareSe, kerZod, extra-relatio (damoukideblad).97 absolutur uflebas 
Seesabameba yvela piris mxolod zogadi movaleoba, ar Caerios uflebamosili piris 
`samflobeloSi~.98  

aq sagulisxmoa, rom sagnebis pirispir dgas uflebebi, rogorc samarTlis obieq-
tebi. es gansakuTrebiT sagrZnobia, roca saqme absolutur da SefardebiT uflebebs 
exeba uflebebsa da sagnebs Soris yovelgvari gansxvavebis gareSe, radgan isini 
SeiZleba dacul iqnes da gadacemaunariania. Tumca, cxadia, es ar unda gaxdes uflebisa 
da obieqtis gaigivebis safuZveli. samarTlis obieqtebi aris ra sagnebi, maTSi moiaz-
reba sxeulebrivi da usxeulo sagnebi (moTxovnebi, aramaterialuri uflebebi (firma, 
informacia da sxv.) da qonebrivi uflebebi).99  

ufleba nebis Zalauflebaa. obieqti aris is, razec nebis Zalaufleba vrceldeba. 
sanivTo uflebebi ganekuTvneba absolutur uflebebs, romlebic samarTlis obieqtze 
uflebamosilebas iZleva. sanivTo samarTlis obieqtebi ZiriTadad mxolod sxeuleb-
rivi sagnebia, vinaidan mxolod sxeulebriv nivTebze arsebobs sakuTreba, ipoTeka, 
uzufruqti da a. S.100 sagnebi sxeulebrivi nivTebia. samoqalaqo kodeqsi sagans aR-
niSnavs terminiT `nivTi~ da mis sxeulebriv mdgomareobaze amaxvilebs yuradRebas. 
aseve obieqti aris farTo gagebiT gamosayenebeli da moicavs yvelafers, rac sa-
marTlis obieqti SeiZleba iyos.101  

aqve aRsaniSnavia cocxali adamianis sxeulis problema. adamianis sxeuli araa 
nivTi. adamians aqvs sakuTar sxeulze pirovnuli ufleba. sxeuls miekuTvneba aseve 
sxeulis myari xelovnuri nawilebi, rogoricaa kardiostimulatori, xelovnuri 
muxli, kbilis bJeni da sxv.102 saerTod, sxeuli mxolod ubralo biologiuri obieqti ki 
ar aris, aramed personalur da socialur pirovnebas Soris Sualedi. samoqalaqo 

                                                            
96   Братусь С., Иоффе О., Гражданское право, М., «Знание»,  1967, 41; kobaxiZe a., samoqalaqo samar-

Tali, zogadi nawili, I., Tb., 2001, 100. 
97  Prediger E. J., Die Grundlagen des Eigentumsrechts, SegiZliaT ixiloT internetmisamarTze: 

<http://doctorate.ulbsibiu.ro/obj/documents/REZ-GERM-PREDIGER.pdf>   [07.05.10]  
98  Эннекцерус Л., Кипп Т., Вольф М., Курс германского гражданского права, т. 1, введение и общая часть, 

Перевод с 13-го немецкого издания Граве К., Полинской Г. и Альтшулера В., под редакцией, с пре-
дисловием и вводнымы замечаниями Генкина Д. и Новицкого И., М., Изд. Иностранной Лит-ры, 1949, 
274. 

99  O. Jauernig, Bürgerliches Gesetzbuch, 10. neubearbeitete Aufl., München, Verlag C. H. Beck, 2003, 33; Holch 
G., Münchener Kommentar, Bürgerliches Gesetzbuch, Allgemeiner Teil, Bd. 1, 4. Aufl. (Redakteur Säcker Fr.), 
München, Verlag C.H. Beck, 2001, 904; aseve Palandt O., Bürgerliches Gesetzbuch, München, Verlag C.H. 
Beck, 2002, 61; Schack H., BGB, Allgemeiner Teil, 9., neu bearbeitete Aufl., Heidelberg, C. H. Müller Verlag, 
2002, 48; BGB, bd. 1: Allgemeiner Teil mit EGBGB (Hrsg. Heidel T., Huesstege R., Heinz-Peter Mansel, 
Ulrich Noack), DeutscherAnwaltVerlag, 2005, 330.   

100  Wieling H., Sachenrecht, Bd. I, Sachen, Besitz und Rechte an beweglichen Sachen, 2. Aufl., Springer-Verlag 
Berlin Heidelberg, 2006, 10 <http://www.scribd.com/doc/28697021/E-book-Sachenrecht-Band-1-Hans-Josef-
Wieling>  [25.05.10] 

101  iqve, 54-55.  
102  iqve, 63. 
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kodeqsi cocxal adamians samarTlis subieqtis samarTlebriv statuss aniWebs. es wesi 
moqmedebs ori mimarTulebiT: a) ufleba mesame piris mxridan Carevebisgan Tavdacvis 
nebasa da b) imperatiuli samarTlis farglebSi sakuTari sxeulis gankargvis SesaZleb-
lobas iZleva. amasTan, marTlwesrigs adamianis saxe damoukidebeli individisagan ki ar 
gamohyavs, aramed sazogadoebasTan kavSirSi gansazRvravs.103 aqve sagulisxmoa, rom 
fizikuri gagebiT adamianis sxeuli materiaa, Tumca igi nivTi araa, radgan is ar 
SeiZleba samoqalaqo brunvis obieqti iyos, nivTebi ki brunvaunariani obieqtebia.104 sa-
nivTo uflebebi ukavSirdeba sxeulebrivi sagnebis batonobas, Tu absolutur ufle-
bebs nebismieri Sinaarsi SeiZleba hqondes da sanivTo uflebebis gverdiT aseve pirov-
nuli da aramaterialuri uflebebi moicvas. am gagebiT absoluturi uflebebis cneba 
sanivTo uflebebTan SedarebiT farToa.105 sagnebi adamianTa batonobas daqvemdebare-
buli materialuri obieqtebia.106 aramaterialuri sikeTeebi, Tu sxva ram ar gamomdi-
nareobs maTi arsidan, piradi araqonebrivi uflebebis obieqtebia. ivaraudeba, rom am 
saxis absoluturi uflebebi samarTlebrivi urTierTobis gareT arsebobs da is maT ki 
ar aregulirebs, aramed maTi darRvevis SemTxvevaSi uzrunvelyofs maT dacviT.107  

amdenad, uflebebi, romlebic samarTlebrivi urTierTobis gareT warmoiSoba, 
absoluturi uflebebia (sicocxlis, janmrTelobis, saxelis da sxva uflebebi), rom-
lebic maT mesakuTre subieqtTan erTad warmoiSoba. sakuTrebis absoluturi xasiaTi 
aris misi gansakuTrebuli, ucvleli da xelSeuxebeli ufleba.108 

amasTan, obieqti uflebasTan kavSirSi unda ganixilebodes, vinaidan subieqti 
uflebas iyenebs gansazRvrul obieqtTan dakavSirebiT. aq yuradReba unda gamaxvildes 
uflebis Semadgenel nawilze — iuridiul Zalauflebaze, romelic ar SeiZleba faq-
tobriv ZalauflebasTan gaigivdes. batonobis ufleba samarTlebrivi Zalauflebaa, 
zemoqmedeba moaxdino gansazRvrul obieqtze (nivTze, pirze, adamianis Semoqmedebis 
rezultatze, qonebaze), an gamoricxo ucxo piris zemoqmedeba masze.109 Tu samoqalaqo 
uflebas ara aqvs samoqalaqo brunvaSi subieqtebis faqtobriv qmedebaze zemoqmedebis 
saSualebebi, aramed movale subieqtis nebaze nebismieri zemoqmedeba xorcieldeba 

                                                            
103  Tag B., Auf das Thema ,,Wem gehört mein Körper?’’ in ,,Unser Körper’’ (editorial of Reusch S.), 

<http://www.rwi.uzh.ch/lehreforschung/alphabetisch/tag/dbr26_Tag_web.pdf> [02.04.10] 
104  zoiZe b., qarTuli sanivTo samarTali, meore gadamuS. da sruly. gamocema, Tb., `mec-

niereba~, 2003, 26. 
105  Bucher E., Das subjektive Recht als Normsetzungsbefugnis, Nr. 3, Tübingen (Mohr/Siebeck), 1965, 145; ix. 

internetgverdze: <http://www.eugenbucher.ch/pdf_files/03.pdf>   [07.05.10] 
106  <http://dissertations.ub.rug.nl/FILES/faculties/jur/2002/j.e.wichers/wichers.PDF> [07.05.10]; msgavsi Sexe-

dulebis Sesaxeb ix. Лапач В., Система объектов гражданских прав: теория и судебная практика, 
Санкт-Петербург, «Юридический центр Пресс», 2002, 106. 

107  Лапач В., Система объектов гражданских прав: теория и судебная практика, Санкт_Петербург, «Юри-
дический центр Пресс», 2002, 115, 106. 

108  Prediger E. J., Die Grundlagen des Eigentumsrechts, misi naSromi ixileT internetgverdze: 
<http://doctorate.ulbsibiu.ro/obj/documents/REZ-GERM-PREDIGER.pdf>   [07.05.10] 

109  Эннекцерус Л., Кипп Т., Вольф М., Курс германского гражданского права, т. 1, введение и общая часть, 
Перевод с 13-го немецкого издания Граве К., Полинской Г. и Альтшулера В., под редакцией, с преди-
словием и вводнымы замечаниями Генкина Д. и Новицкого И., М., Изд. Иностранной Лит-ры, 1949, 246. 
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mxolod sazogadoebrivi marTlSegnebis formirebis doneze, maSin uflebas ara aqvs ma-
terialur-nivTier obieqtze zemoqmedebis uSualo saSualeba. masTan, rodesac sa-
ubaria sikeTis samarTlebriv reJimze, arsebobs realuri da idealuri sawyisebic. sa-
marTlebrivi urTierTobis obieqti, rogorc senCiSevi aRniSnavda, moicavs sa-
marTlebriv da `arasamarTlebriv~ mocemulobas. samarTlebrivi urTierTobis obi-
eqtis samarTlebrivi xasiaTi ukavSirdeba samarTlebrivi urTierTobis obieqtze sa-
marTlebriv zemoqmedebas, am obieqtis samarTlebriv reJims, rogorc am zemoqmedebis 
rezultats.110 aq arsebobs uflebamosileba, zemoqmedeba moaxdino uflebaze (moTxov-
nis uflebaze), Tumca gamoiyofa sxva saxis uflebamosilebebic, romlebic ara TviT 
uflebas, aramed obieqts exeba.111  

sagulisxmoa, rom nivTebs, rogorc samoqalaqosamarTlebrivi urTierTobis obi-
eqtebs, axasiaTebs Sinagani (xarisxobrivi) da garegani niSnebi. Sinagani niSnebi arsebobs 
samarTlisa da adamianisgan damoukideblad, isini gansazRvraven obieqts, rogorc gare 
sinamdvilis damoukidebel gamovlinebas misi ganuyofeli bunebiTi TvisebebiT. 
garegani niSnebi realuri Tvisebebis gamovlinebania gareT da swored isinia mniSvne-
lovani samarTlisTvis. sanivTo uflebaTa (samarTlebrivi urTierTobis) obieqtebi 
fizikuri nivTebia. sanivTo uflebaTa obieqtebi ar SeiZleba valdebulebiTi da sxva 
samoqalaqo uflebaTa, maT Soris qonebrivi kompleqtis SemadgenlobaSi arsebulis 
obieqtebi iyos (specializaciis principi). SeuZlebelia sanivTo uflebis arseboba sxva 

qonebriv samoqalaqo uflebaze.112 
 maSasadame, saubaria ra uflebaze, ivaraudeba, rom subieqti samarTlebrivi urTi-

erTobis obieqtze iuridiulad zemoqmedebs.  amdenad, iuridiuli faqtis Sedegad ab-
soluturi ufleba, romelic samarTlebrivi urTierTobis gareT arsebobs, SeiZens ra 
samarTlebriv `samoss~, zegavlenas moaxdens saganze an sxva realuri arsis gamovli-
nebaze, romelic samarTlebriv `burusSi~ gaexveva. marTalia, absolutur uflebasa da 
absoluturi urTierTobis obieqts fesvebi faqtobriv urTierTobaSi moepoveba, 
magram is iuridiuli faqtis ZaliT iZens axal formas — samarTlebrivs. Tumca absolu-
turi urTierTobis obieqts mWidro kavSiri aqvs realur sferosTan. aseve arama-
terialuri sikeTeebi gadaucemadi da brunvauunaroa, magram samoqalaqosamarTlebriv 
urTierTobaSi Cveulebrivi obieqtebia. es cxadyofs, rom sikeTe farTo mniSvne-
lobisaa da masSi moiazreba nivTebi, sagnebi, aramaterialuri sikeTeebic; amdenad, 
brunvaunarianoba ar unda iyos am sikeTeebis samarTlebrivi urTierTobis obieqtebad 
aRiarebisTvis Semaferxebeli momenti. 

 

                                                            
110  Сенчищев В., Обьект гражданского правоотношения. Общее понятие, SromaTa krebulSi: «Актуаль-

ные проблемы гражданского права» (ред. Брагинский М.), М., Статут, 1998, 149. 
111   Эннекцерус Л., Кипп Т., Вольф М., Курс германского гражданского права, т. 1, введение и общая часть, 

Перевод с 13-го немецкого издания Граве К., Полинской Г. и Альтшулера В., под редакцией, с предис-
ловием и вводнымы замечаниями Генкина Д. и Новицкого И., М., Изд. Иностранной Лит-ры, 1949, 259. 

112  Бадмаева С., Объекты вешных прав в российском гражданском праве (Автореферат дис. ... д-ра юрид. 
наук), М., 2008, 8-9. 
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2.2.2.  SefardebiTi urTierTobis obieqti 
 

relatiuroba, ontologiuri azriT, sxvaze damokidebulebaa. saqme obieqtur anu 
ontologiur relatiurobas exeba.113 Sesabamisad, SefardebiT uflebas upirispirdeba 
movaleoba konkretuli pirisa, romelmac araTu Tavi unda Seikavos moqmedebis ganxor-
cielebisgan, aramed ganaxorcielos garkveuli pozitiuri moqmedeba uflebamosili 
piris sasargeblod.114 maSasadame, SefardebiTia ufleba, romelic daculia gansaz-
Rvruli pirisgan (an pirebisgan) da SeiZleba xelyofil iqnes mxolod am piris (an pirTa) 
mier.115 aq personificirebuli arian subieqtebi.116 Sesabamisad, relatiur urTierTo-
baSi TiToeuli elementi unda iyos gamokveTili, maT Soris obieqti. 

relatiuri uflebebi mxolod dakavSirebis Sedegad warmoiSoba anu ex-relatio. e. i. 
relatiuri uflebebi warmoiSoba samarTlebrivi urTierTobis saSualebiT.117 Sefar-
debiTi ufleba ar SeiZleba valdebulebiTi urTierTobis farglebs gareT arsebobdes, 
rac imas cxadyofs, rom es uflebac jerarsuli formiT arsebul movlenaze moaxdens 
zegavlenas. amdenad, relatiuri urTierTobis obieqti iqneba samarTlebrivi obieqti, 
romelic TviT samarTlebriv urTierTobaSi moiazreba da Tavisi specifikiT 
xasiaTdeba. 

amasTan, saintereso momentad fiqsirdeba saqarTvelos samoqalaqo kodeqsis meSvi-
de muxlSi arsebuli piroba, rom sikeTe kanoniT dadgenili brunvidan ar unda iyos amo-
Rebuli, raTa is kerZosamarTlebrivi urTierTobis obieqtad Sefasdes. sagulisxmoa, 
rom xelSekruleba, rogorc socialuri instituti, dafuZnebulia kontrahentebis ur-
TierTndobasa da keTilsindisierebaze. aq mniSvnelovania saerTo samarTalis erT-er-
Ti principi — xelSekrulebis obieqti ar unda iyos SezRuduli im sagnebiT, rac savaW-
ro brunvaSi mimoiqceva an im RirebulebebiT, romlebic moraliT an kanoniT marTlzo-
mieria. xelSekrulebis obieqti aris sagani an xelSekrulebis monawileTa Sepirebis Si-
naarsi, Rirebuleba, romelic xelSekrulebis monawileTa nebis gamovlenis gamoxatvaSi 
aRiniSneba an sikeTe, romlis gamoc xelSekruleba daido. saerTo samarTlis mixedviT, 
namdvilia xelSekruleba, Tu xelSekrulebis obieqti brunvaunariania; xelSekruleba, 
romlis obieqti araa brunvaunariani, araraa. xelSekrulebis Tavisuflebis principis 
mixedviT, xelSekrulebis mxareebs SeuZliaT xelSekrulebis obieqtis arCeva. am arCe-
vanSi isini ar izRudebian arCeuli obieqtis moralurobiT, kanonierebiTa da 
brunvaunarianobiT. magaliTad, mkvlelobis SekveTis Sesaxeb garigebaSi xelSekrule-
bis obieqti aris mkvlelobis Semsruleblis momsaxureba; mizani — piris mkvlelobis 
survili; motivi — arasasurveli piris likvidaciisken swrafva. aseTi xelSekrulebis 

                                                            
113  avaliani s., Teoriuli filosofia, Tb., `universali~, 2007, 300. 
114  Иоффе О., Советское гражданское право, общая часть. право собственности. общее учение об обя-

зательствах, Л., Изд. Ленинградского Ун-та, 1958,  75. 
115  Братусь С., Иоффе О., Гражданское право, М., «Знание»,  1967,  41. 
116  Малеин Н., Гражданский закон и права личности в СССР, М., «Юрид. лит-ра»,1981, 105. 
117  Predigar E. J.., Die Grundlagen des Eigentumsrechts, naSromi ixileT internetmisamarTze: <http:// 

doctorate.ulbsibiu.ro/obj/documents/REZ-GERM-PREDIGER.pdf>   [07.05.10] 
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obieqti aris ukanono da amoraluri, Tumca iuridiulad namdvilia, magram iZulebiTi 
dacvis aparats moklebulia.118  

saerTo samarTalSi xelSekruleba atarebs kanonis Zalas rogorc xelSekrulebis 
monawileebisa da mesame pirebisTvis, ise sasamarTlosTvis, Tu is dadebulia materia-
lursamarTlebrivi da procesualursamarTlebrivi kanonmdeblobis moTxovnebis Se-
sabamisad. aseT xelSekrulebas uwodeben e. w. `kerZo kanonsac~.119  

 
3. d a s k v n a 

 
rogorc Cans, samarTlebrivi urTierTobis obieqti da uflebis an samarTlis 

obieqti araa identuri; es problema logikurad mTelisa da nawilis kategoriebs Soris 
mimarTebas ukavSirdeba. amasTan, samoqalaqosamarTlebrivi urTierTobis obieqti 
gacilebiT farToa, vidre samoqalaqo brunvis obieqti. isini gansxvavdeba meTodolo-
giuri safuZvlebis mixedviTac. aseve samarTlebrivi urTierTobis obieqti da sa-
marTlebrivi urTierTobis sagani erTmaneTisgan unda gaimijnos realuri da ideal-
uri sawyisebis gaTvaliswinebiT.  

rac Seexeba samarTlebrivi urTierTobis obieqtis Sesaxeb Teoriebs, zogadfilo-
sofiuri midgoma naklulia, vinaidan igi iuridiuli problematikis sferos scdeba; 
garkveul xarvezebs Seicavs monisturi Teoriac, romelic samarTlebrivi urTier-
Tobis obieqtad mxolod erT movlenas miiCnevda. aqac ikveTeba obieqtis arasamar-
Tlebriv WrilSi warmodgena. am gagebiT sayuradReboa samarTlebrivi urTierTobis 
obieqtad samarTlebrivi reJimis ganxilva. Tumca aq obieqti gagebulia idealur Wril-
Si, rac, marTalia, mniSvnelovania, magram aucilebelia problemis realuri sawyisis 
gaTvaliswinebac. pluralisturi Teoriac analogiur xarvezebs Seicavs, rasac monis-
turi Teoriebi, vinaidan samarTlebrivi urTierTobis obieqtad realur movlenebs 
aRiarebs im gansxvavebiT, rom pluralisturi midgoma samarTlebrivi urTierTobis 
obieqtad realuri sferos nebismier gamovlinebas miiCnevs.  

amasTan, ufleba-movaleobis zemoqmedebiT obieqti iZens samarTlebriv `safar-
vels~ da iqceva samoqalaqosamarTlebriv urTierTobaSi aucilebel elementad.  

rac Seexeba absolutur uflebas, radgan is faqtobriv sawyiss moiazrebs, samar-
Tlebriv obieqtze zegavlenas ver axdens, magram realur movlenaze zemoqmedebs. ab-
soluturi urTierTobis obieqts iuridiuli faqti sZens samarTlebriv `samoss~ da is 
xdeba samarTlebrivi, romelsac realur sferosTan mWidro kavSiri aqvs. amasTan, ab-
soluturi urTierTobebis obieqtebi (aramaterialuri sikeTeebi) SeiZleba iyos si-
keTeebi, romlebic brunvidanaa amoRebuli. relatiur urTierTobaSi mniSvnelovania 
kerZo avtonomia, romlis erT-erTi gamovlinebaa xelSekrulebis Tavisufleba. xel-
Sekrulebis monawileebi gansazRvraven xelSekrulebis Sinaarssa Tu formas da aseve 
obieqts. amitom valdebulebiT urTierTobaSi ar unda SeizRudos obieqti brunvauna-

                                                            
118  Осакве К., Сравнительное правоведение, схематический комментарий, М., «Юристь», 2008, 93, 543, 

544. 
119  iqve, 82. 
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rianobiT. Tu brunvaunarianobis aspeqts gaviTvaliswinebT, gamodis, rom samoqalaqo 
kodeqsis meSvide muxlSi mxolod regulirebiTi samoqalaqosamarTlebrivi urTier-
Tobis obieqtia warmodgenili. magram samoqalaqosamarTlebrivi urTierToba warmoiS-
oba dacvis mizniTac. samoqalaqosamarTlebrivi urTierToba ki gulisxmobs reguli-
rebiT da dacviT samarTlebriv urTierTobebs. amdenad, kodeqsiseuli konstruqcia, 
rom `kerZosamarTlebrivi urTierTobis obieqti unda iyos sikeTe, romelic kanoniT 
dadgenili wesiT araa brunvidan amoRebuli~, iSleba da samoqalaqosamarTlebrivi 
urTierTobis obieqtis gansasazRvrad brunvaunarianobas ekargeba savaldebulo 
statusi. zogadad sanivTo da valdebulebiTi urTierTobis obieqti Tanxvdeba.  

marTalia, sagani realuri movlenaa, magram roca piri sagnis sasargeblo Tvise-
bebiT ikmayofilebs sakuTar interesebs, sagani `gardaiqmneba~ obieqtad, radgan is da-
debiTi mniSvnelobisaa da samarTlis mier aris aRiarebuli aseTad. saqarTvelos samo-
qalaqo kodeqsiT samarTlebrivi urTierTobis obieqts safuZvlad udevs sikeTeTa 
Teoria, romelic kerZo avtonomiaze akeTebs aqcents. samoqalaqosamarTlebrivi ur-
TierTobis obieqti unda ganisazRvros sikeTeTa da samarTlebrivi reJimis Sesaxeb 
TeoriebiTa da monistur da dualistur Teoriebs Soris Sualedis arCevis gziT.  
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gayinuli embrionis samarTlebrivi mdgomareoba 

 
1. Sesavali 

 
medicinis progresma warmoSva bevri iseTi problema, romelic samarTlisaTvis 

sruliad ucxo da moulodneli iyo. gansakuTrebul gamowvevad iqca xelovnuri gana-
yofierebis Sedegad Seqmnili, sinjaraSi arsebuli Tu gayinuli embrionis  samar-
Tlebrivi mdgomareobis dadgena.  

gayinul embrionTan dakavSirebiT pirveli samarTlebrivi Tu eTikuri debatebi 
1981 wels daiwyo,1 roca avstralieli wyvilis aviakatastrofaSi daRupvis Semdeg gair-
kva, rom los-anjelesis samedicino klinikaSi maTi ori gayinuli embrioni inaxeboda. 
cxadia, aman didi diskusia gamoiwvia.2 nawili miiCnevda, rom gayinuli embrioni unda ga-
Tanabreboda Canasaxs, ris gamoc surogatuli dedis meSveobiT unda momxdariyo maTi 
dabadeba.3 mowinaaRmdegeTa azriT ki, embrionebi, rogorc qoneba, Sedioda samkvidro 
masaSi da Sesabamisad, uflebamosil pirs — memkvidres — unda gadaewyvita bedi.4 vinai-
dan embrionebi genetikurad ekuTvnoda donors da ara gardacvlil mamas da arc wyvi-
lis informirebuli Tanxmobidan ikveTeboda surogatuli dedis momsaxurebis neba, 
amasTan, gadioda Senaxvis xuTwliani vada, embrionebi ganadgurda, Tumca gayinul em-
brionTa statusis dadgena samarTlisaTvis dRemde gamowvevad darCa. 

sinjaris embrionTan dakavSirebuli problematika evropul samarTalSi5 radika-
lurad aris gadawyvetili, xolo saqarTvelos kanonmdebloba xarvezuli da mecnie-
rulad Seuswavlelia. qarTuli samarTali, am mxriv, erTgvarad saerTo samarTlis 

qveynebis regulirebas uaxlovdeba, sadac in vitro embrionis statusTan dakavSirebiT 
ukanaskneli ocwleulis ganmavlobaSi cxare diskusiebi ar wydeba. sakiTxisadmi mid-
goma araerTgvarovania doqtrinasa da sasamarTlo praqtikaSic. uflebamosil pirTa 
gadawyvetilebiT, gayinuli embrionis bedi sxvadasxvagvarad SeiZleba gadawydes: 
galRobiT moispos, gadaeces sxva uSvilo wyvilebs reproduqciis mizniT, gamoyene-
bul iqnes kvlevis obieqtad da Senaxvis vadis gasvlis Sedegad ganadgurdes.6 

                                                            
∗  saqarTvelos universitetis asocirebuli profesori.  
1  Rosen A., Rosen J., Frozen dreams: Psychodynamic Dimensions Of Infertility And Assisted Reproduction, 

Routledge, 2005, 273. 
2  Field M., Surrogate Motherhood, Harvard University Press, Expanded ed., 1990, 42. 
3  Feinberg J.S., Feinberg P.D., Ethics for a Brave New World, Crossway Books, 2nd updated and expanded 

ed., 2010, 443.  
4  ix., Ozar D. T., The Case Against Thawing Unused Frozen Embryos, Life choices, A Hastings Center 

introduction to bioethics, Sale W. F. (ed.), 2nd ed., 2000, 447.  
5  magaliTad, germania, Sveicaria, italia.  
6  Anderson M., Are you Mommy? A Call For Regulation Of Embryo Donation, Cap. L. Rev., Vol. 35, 2006,  601.  
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`janmrTelobis dacvis~ Sesaxeb saqarTvelos kanonis (SemdegSi — jdk) 144-e mux-
liT nebadarTulia gayinvis meTodiT embrionTa konservireba, Tumca iseTi sakiTxebi, 
rogoricaa embrionis Senaxvis standarti, pirobebi, vada, mSobelTa Soris davis arse-
bobisas an gardacvalebisas maTi bedis gadawyveta, Riad aris datovebuli.  

kvlevis mizania Sesabamisi sferos kanonmdeblobis mecnieruli analizi; kontinen-
turi evropisa da saerTo samarTlis qveynebis magaliTze problemis gansxvavebuli re-
gulirebis dadebiTi Tu uaryofiTi mxareebis warmoCena, erovnuli kanonmdeblobis 
srulyofisaTvis, samarTlis harmonizaciisaTvis sakanonmdeblo winadadebebis SeTava-
zeba da samarTalis SefardebisaTvis praqtikuli rekomendaciebis SemuSaveba. 

 
2. embrionis gayinvis arsi  

 
kvercxujredTa xelovnuri ganayofierebidan daaxloebiT 2 dRis Semdeg, or, oTx 

an rva ujredad dayofili saSualod ori an sami e.w. `nedli~ (fresh)7 embrioni gadaaqvT 
qalis organizmSi, xolo Warb embrionebs inaxaven Semdgomi gamoyenebis mizniT, rom-
lis yvelaze warmatebul formad krioprezervacia ganixileba. aRsaniSnavia, rom sa-
erTo samarTlis qveynebSi sinjaraSi ganayofierebul, magram jer kidev implantaci-
amdel embrions `preembrions~ uwodeben, romlis sinonimebad, aseve, gamoiyeneba ter-

minebi: `adreuli embrioni~ (early embryo),8 `prezigota”,9 sxeuls gareT (ex utero) embrio-
ni,10  `protoembrioni~ da `preimplantaciamdeli embrioni~.11  

In vivo embrionisagan gansxvavebiT, preembrionis dabadebisaTvis damatebiT saWi-
roa qalis organizmSi misi gadatana. amasTan, embrionis msgavsad, igi ukve genetikuri 
kodis matarebelia, masSi ukve gansazRvrulia sqesi, Tvalisa da kanis, Tmis feri, saxi-
sa da tanis formebi, aseve, avadmyofobebisadmi midrekileba da temperamentic ki.12 
faqtobrivad, igi `patara mikroCipia,~13 romelic moicavs informacias, Tumca, miuxe-
davad amisa, jer kidev ar aris unikaluri, vinaidan ujredebad dayofis procesi ar 
dasrulebula da gaurkvevelia, romeli ujredi romel organod Camoyalibdeba, uf-
ro metic, SesaZlebelia miviRoT ara erTi individi, aramed — tyupebic.14 

                                                            
7  Elder K., Dale B., In-Vitro Fertilization, Cambridge, 2011, 198. 
8  Robertson J., Reproductive Technology And Reproductive Rights: In The Beginning: The Legal Status Of  

Early Embryos, Va.L.Rev., Vol. 76, 1990, 438. 
99  Arado Th., Frozen Embryos and Divorce: Technological Marcel Meets The Human Condition, N.Ill.U.L.Rev., 

Vol. 21, 2001, 242. 
10  zusti Targmani — saSvilosnos gareT. 
11  Fuselier B. M., The Trouble With Putting All of Your Eggs in One Basket: Using a Property Rights Model 

to Resolve Disputes Over Cryopreserved Pre-embryos, Tex.J.On C.L.&C.R., Vol. 14, 2009, 148.  
12  Fiandaca Sh., In Vitro Fertilization and Embryos: The Need for International Guidelines,  Alb.L.J.Sci. 

&Tech., Vol.8, 1998, 344. 
13  iqve,  354. 
14  Robertson J., Reproductive Technology And Reproductive Rights: In The Beginning: The Legal Status Of  

Early Embryos, Va.L.Rev., Vol. 76,  1990, 518. 
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 embrionis konservacia gulisxmobs mis moTavsebas nitrogenis xsnarSi da minus 
196 gradusze gayinvas,15 xolo saWiroebis SemTxvevaSi, galRobasa da qalis organiz-
mSi implantacias.16  

marTalia, Tavdapirvelad gayinvis meTodiT Senaxulma embrionma galRobis Sede-
gad sicocxlisunarianoba dakarga, magram aRniSnuli teqnologiis wyalobiT miiCne-
va, rom SesaZlebelia misi Senaxva ormocdaaT wlamde vadiT.17 

embrionTa gayinvis meTodiT Senaxvas Tavisi upiratesoba aqvs, operaciis waruma-
teblobis SemTxvevaSi mxareebi Tavidan icileben embrionis Sesaqmnelad ganmeorebiT 
samedicino Carevas, risks, uxerxulobasa da finansur xarjebs. amasTan, vinaidan gau-
nayofierebeli kvercxujredis gayinva ar aris rekomendebuli wylis maRali Semcve-
lobis gamo,18  embrionis gayinvisas reproduqciis SedarebiT meti Sansi arsebobs. em-
brionis gadanergviT orsulobis Sansi izrdeba, ramdenadac seleqciis Sedegad yve-
laze Zlieris implantacia xdeba qalis organizmSi.19 krioprezervaciis erT-erT upi-
ratesobad saxeldeba biologiuri mSoblebis gardacvalebis Semdeg surogatuli de-
dis meSveobiT bavSvis dabadebis SesaZleblobac.20  

pirveli warmatebuli dabadeba embrionis gayinviT, Semdgom misi gadnobiTa da qa-
lis saSvilosnoSi implantaciiT ganxorcielda 1984 wels avstraliaSi.21 mas Semdeg 
embrionTa gayinva modgmis gangrZobis uzrunvelyofis erTgvar saSualebadac ki iq-
ca.22 

bevr qveyanaSi, gansakuTrebiT ki saerTo samarTlis qveynebSi, embrionTa Senaxva-
gayinva legalizebulia, gansxvavebiT kontinenturi evropis qveynebisagan, sadac aR-
niSnuli teqnologiis gamoyeneba dauSvebeli an mkacrad SezRudulia. italiis 2004 
wlis kanonma `damxmare samedicino reproduqciis Sesaxeb~ dauSva xelovnuri ganayo-
fierebis saSualebiT ara umetes sami embrionis Seqmna, romelTa krioprezervacia an 
ganadgureba aikrZala, eqimi valdebuli iyo pacientisaTvis yvela Seqmnili embrioni 
gadaenerga, am ukanasknelis interesis miuxedavad.23 Tumca mogvianebiT, krioprezer-

                                                            
15  Arado Th.,  Frozen Embryos and Divorce: Technological Marcel Meets The Human Condition, N. Ill. U. L. 

Rev., Vol. 21, 2001, 244. 
16  iqve. 
17  Coleman C.H., Procreative Liberty and Contemporaneous Choice: An Inalienable Rights Approach to 

Frozen Embryo Disputes, Minn.L.Rev., vol. 84, 1999, 60.  
18  Troeger M., The Legal Status Of  Frozen Pre-Embryos When A Dispute, 8 J.Am. Acad.Matrimonial Law., 

2003, 564. 
19  Fiestal D. H., A Solomonic Decision: What Will be The Fate Of Frozen Preembryos?, Yeshiva University, 

Cardozo Women’s L.J., Vol. 6, 1999, 107. 
20  Blank R., Bonnicksen A., Medicine Unbound: The Human And The Limits of Medical  Intervention: 

Emerging Issues in Biomedical Policy, Vol. 3, Columbia Universiry Press, 1994, 55. 
21  Rosen A., Rosen J., Frozen dreams: Psychodynamic Dimensions Of Infertility And Assisted Reproduc-

tion,Routledge, 2005, 273. 
22  embrionis gayinvis Sedegad pirveli bavSvi saqarTveloSi daibada 2006 wels  http://invitro. 

ge/geo/index.php?page_id=126 
23  Allahbadia G., Merchant. R., Contemporary Perspectives On Assisted Reproductive Technology, Elsevier, 

2006,  400. 
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vacia legalizebul iqna mxolod gamonaklis SemTxvevaSi, pacientisaTvis OHSS24-s  
sindromis arsebobisas.25  

embrionis gayinva yovelgvari gamonaklisis gareSe akrZalulia xorvatiasa da Svei-
cariaSi.26 germaniis 1990 wlis kanoni `embrionTa dacvis Sesaxeb~27 ar zRudavs gasanayo-

fiereblad misaRebi kvercxujredebis odenobas da embrions ganmartavs, rogorc  gana-

yofierebul da ganviTarebad kvercxujreds, romlis ujredebad dayofa dawyebulia. 

Sesabamisad,  zigotis28  gayinva miiCneva nebadarTulad, xolo sul mcire or ujredad 
dayofili, Sesabamisad, progresirebadi embrionis gayinva dauSvebelia. 29  

evrosabWos eqspertTa moqmedi komitetis moxsenebaSi asaxuli `adamianis xelov-

nurad Casaxvis principebi~ (SemdgomSi — evrosabWos principebi)30 embrionis gayinvas 

ar awesrigebs. me-7 principi uSvilobis riskis mqone martoxela pirovnebas mxolod 

gametebis Senaxvis uflebas aniWebs momavalSi  personaluri gamoyenebis mizniT, im pi-
robiT, Tu xelovnurad Casaxvis momentisaTvis daculi iqneba miTiTebuli principe-

bis moTxovnebi.    

 
3.  embrionis gayinvis xelSekruleba da  

misi darRvevis Sedegebi 
 

3.1. embrionis gayinvis xelSekruleba 
 

embrionis konservaciis sakiTxi calsaxad kerZo samarTlis sferos ar ganekuT-

vneba da sajarosamarTlebrivi normebi Warbobs. am SemTxvevaSi saxeze gvaqvs momsaxu-

rebis xelSekruleba, romelic Tavisi arsiT warmoadgens sui generis-s.  

In vitro embrionis Seqmna da Semdgom misi konservacia moicavs rogorc samedicino 

momsaxurebas xelovnuri ganayofierebis meTodis gamoyenebiT, ise krioprezervacia-

sac. Sesabamisad, davis ganxilvisas, SesaZloa, gamoyenebul iqnes zogadi valdebule-

biTsamarTlebrivi da analogiis gziT mibarebis saxelSekrulebo normebi. am SemTxve-

vaSi saxezea xelSekruleba, romliTac erT-erT kontrahents iseTi saqmianobis Sesru-

leba evaleba, rac dakavSirebulia ara gansazRvruli materialuri rezultatis, ara-

med sxva efeqtis miRwevasaTan. 

                                                            
24  Ovarian Hyperstimulation Syndrome — sakvercxis hiperstimulaciis sindromi  
25  Seli E., Infertility, Blackwell Publishing, 2011, 204. 
26  iqve. 
27  <http://bundesrecht.juris.de/eschg/_1.html>. 
28  Zigota,  pronuclear embryos before syngamy. 
29  Robertson J., Reproductive Technology in Germany and the United States: An Essay in Comparative Law 

and Bioethics, Colum. J. Transnat'l L. Vol. 43, 2004, 205.  
30  Report on Human Artificial Procreation Principles-Set out in the Report of the  Ad Hot Committee of 

Experts on Progress in The Biomedical Sciences, 1989, <http://www.coe.int/t/dg3/healthbioethic/ 
Activities/04_Human_embryo_and_foetus_en/default_en.asp> 



 
 

 
samarTlis Jurnali #1, 2012 

 

 59

 jdk-is 144-e muxli, romelic iTvaliswinebs  embrionis gayinvas, arafers ambobs  
formis Sesaxeb, rac safuZvels gvaZlevs vivaraudoT, rom embrionis Senaxvis xelSek-
ruleba zepiradac SeiZleba daidos. amasTan, mxedvelobaSi unda iqnes miRebuli jdk-
is 143-e muxliT imperatiulad dadgenili werilobiT formis savaldebulooba  eq-
strakorporuli ganayofierebisaTvis, rac embrionis gayinvis winapirobas warmoad-
gens. zemoxsenebulisa da xelSekrulebis specifikis gaTvaliswinebiT, embrionTa ga-
yinva, rogorc wesi, werilobiTi formiT xorcieldeba.    

xelSekrulebis obieqtia Senaxva-momsaxureba, riTac igi gansxvavdeba xelSekru-
lebis sagnisagan. es is sikeTea,  romelic, xelSekrulebidan gamomdinare, movalis mi-
er valdebulebis Sesrulebis Sedegad unda gadaeces kreditors, amitom xelSekru-
lebis sagani emTxveva valdebulebis sagans.31  

marTalia, embrioni qoneba ar aris, magram gayinvis SemTxvevaSi igi  erTgvarad 
nivTis samarTlebriv reJimSi eqceva.  

ssk-is 327-e I muxlis mixedviT, `xelSekruleba dadebulad iTvleba, Tu mxareebi 
mis yvela arsebiT pirobaze SeTanxmdebian saamisod gaTvaliswinebuli formiT~. amave 
muxlis II nawiliT, `arsebiTad miiCneva xelSekrulebis is pirobebi, romlebzedac 
erT-erTi mxaris moTxovniT miRweul unda iqnes SeTanxmeba, anda aseTad miCneulia ka-
nonis mier~.  

embrionis gayinvis SemTxvevaSi arsebiTad unda iqnes miCneuli  xelSekrulebis 
mxareTa gansazRvra, momsaxurebis Sinaarsisa da misi ganxorcielebis pirobebSi mxa-
reTa ufleba-movaleobebis dadgena. vinaidan, momsaxurebis gamwevis — samedicino 
klinikis — saqmianobis Sinaarsisa da miznebidan gamomdinare, xelSekrulebis sasyid-
lianoba eWvs ar iwvevs, momsaxurebis mimRebisaTvis, rogorc wesi, winaswar aris cno-
bili sazRauris odenobis Sesaxeb, romelSic aucilebeli xarjebic moiazreba.32 Tu 
mxareTa mier sazRauri gansazRvruli ar aris, maSin tarifebis arsebobisas SeTanxme-
bulad unda CaiTvalos satarifo ganakveTebi, xolo tarifebis ararsebobisas Cveu-
lebrivi sazRauri.  

amrigad, Tu mxareTa mier safasuris odenoba gansazRvruli ar aris, SeTanxmebu-
lad ivaraudeba Semnaxveli klinikis mier standartuli pirobebiT dadgenili tarifi.  

 

3.2. embrionis gayinvis/Senaxvis vada 
 

im qveynebSi, sadac embrionis krioprezervacia nebadarTulia, rogorc wesi, ka-
nonmdebloba gansazRvravs embrionTa Senaxvis saerTo vadas, rac kidev erTxel cxad-
yofs sakiTxis regulirebis kerZo da sajarosamarTlebriv normaTa moqmedebis kom-
pleqsur  xasiaTs. 

                                                            
31  Безвенко Р., Обьекты гражданских правоотношений, Актуальные проблемы теории и практики, Белов 

В., (Ред.), Юраит, М., 2008, 318. 
32  suxitaSvili d., ssk-is komentari, wigni IV, tomi II, 2001, 32.   
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didi britaneTis 1990 wlis `adamianis fertilizaciisa da embriologiis Sesaxeb~ 

kanonis33 Tanaxmad, embrionTa Senaxvis saerTo vada ganisazRvra 5 wliT, Tumca, mogvi-

anebiT, 2008 wels, ganxorcielebuli cvlilebebiT34 miTiTebuli vada gaizarda xe-

lovnurad CasaxvisaTvis licenziis miRebidan ara umetes 10 wlamde periodiT. 
1996 wels didi britaneTis presa iuwyeboda, rom 33 klinikaSi Senaxuli 3 000 embri-

oni, romelTac gauvidaT Senaxvis xuTwliani vada, unda ganadgurebuliyo.35 italielma 

eqimebma britanelebs SesTavazes embrionTa Sesyidva, Tumca uari miiRes, vinaidan jan-

mrTelobis dacvis saministros gancxadebiT, arsebuli kanonmdeblobis gaTvaliswine-
biT, mSobelTa Tanxmobis gareSe  akrZaluli iyo maTi sxvagvarad gamoyeneba.36  

romis kaTolikurma eklesiam protesti gamoxata aRniSnuli moqmedebis mimarT im 

safuZvliT, rom embrionebs Rirseulad unda moqceodnen, isini ar unda gaenadgurebi-

naT spirtis dasxmiTa da gadayriT, aramed miecaT SesaZleboba, bunebrivad gamqral-
yvnen37. miuxedavad aRniSnulisa, daaxloebiT 3 300 gayinuli embrioni gaanadgurs,38 xo-

lo imave wels, aseve, vadis gasvlis mizeziT, aSS-Si daaxloebiT 20 000-dan 30 000-mde em-

brioni ganadgurda.39 

amerikis reproduqciuli medicinis sazogadoebis eTikis komitetis mixedviT, Tu 
ar arsebobs winaswar gamovlenili neba embrionis bedis Sesaxeb, gasulia Senaxvis xuT-

wliani vada da ver xerxdeba wyvilis moZieba, mas eniWeba `mitovebuli~ embrionis sta-

tusi, rasac Sedegad mohyveba galRoba da ganadgureba.40 

evrosabWos me-7 III principis mixedviT, gametebis Senaxva ar SeiZleba im vadaze 

ufro xangrZlivad, vidre es dadgenilia erovnuli kanonmdeblobiT an sxva normatiu-
li aqtebiT.  

jdk-is 144-e muxlis mixedviT, embrionis gayinvis meTodiT konservaciis dro ga-

nisazRvreba wyvilis survilisamebr, dadgenili wesiT. Tumca ra moiazreba dadgenil 

wesSi, ganmartebuli ar aris. xsenebuli norma dispoziciuri xasiaTisaa da embrionis 
Senaxvis vadis gadawyvetas mxareTa SeTanxmebas miandobs. ufro metic, SeiZleba iT-

qvas, Senaxvis vadis gansazRvra xelSekrulebis arsebiTi piroba ar aris.  

Sesabamisad, Tu mxareTa Soris xelSekrulebiT ar aris dadgenili embrionis kon-

servaciis vada, maSin Senaxva unda ganxorcieldes ssk-is gaTvaliswinebuli valdebu-
lebis Sewyvetis zogadi safuZvlebis dadgomamde.   

                                                            
33  <http://www.legislation.gov.uk/ukpga/1990/37/crossheading/licence-conditions> 
34  <http://www.legislation.gov.uk/ukpga/2008/22/part/1> 
35  Ibrahim M., Ethical Furor Erupts in Britain: Should Embryos Be Destroyed?, NY times, 1 August, 1996. 
36  iqve. 
37  iqve. 
38  Lemonick M., Sorry, your time is up, NY Time, August, 12, 1996, 41. 
39  Dickens B.M., Cook R. J.,  Some ethical and legal issues is assisted reproductive technology. International 

Journal of Gynecology & Obstetrics, Vol. 66, 1999, 58. 
40 <http://www.asrm.org/uploadedFiles/ASRM_Content/News_and_Publications/Ethics_Committee_Reports_and_ 

Statements/abandonedembryos.pdf> 



 
 

 
samarTlis Jurnali #1, 2012 

 

 61

3.3. mxareTa ZiriTadi ufleba-movaleobani 
embrionis konservaciisas 

 
embrionis konservacia ormxriv, sasyidlian xelSekrulebaTa ricxvs ganekuTvne-

ba, sadac erTi piris mier valdebulebis Sesrulebas mohyveba meore piris Tanmxvedri 
valdebuleba. 

 
3.3.1. momsaxurebis gamwevis ufleba-movaleobani 

 
momsaxurebis gamwevis — samedicino dawesebulebis uflebaa, moiTxovos Senaxvi-

saTvis gansazRvruli sazRauri da imavdroulad, movalea jerovnad Seinaxos misTvis 
mibarebuli `obieqti~, kerZod, unda Seqmnas SenaxvisaTvis normaluri pirobebi — Caa-
taros teqnologiuri procesi, SeinarCunos Sesabamisi temperatura da ganaxorcie-
los kontroli zianis dadgomis Tavidan aridebis mizniT.  

amasTan, usasyidlo xelSekrulebisagan gansxvavebiT, sadac Semnaxvels evaleba 
gamoiCinos kargi meurnisaTvis damaxasiaTebeli mzrunveloba da iseTive keTilsindi-
sierad Seinaxos nivTi, rogorc sakuTar nivTs Seinaxavda, embrionis Senaxvisas mxares 
ekisreba specialuri pirobebis Seqmna da meti windaxedulobis gamoCena. samedicino 
dawesebuleba pasuxs agebs ara mxolod ganzraxviTa da uxeSi gaufrTxileblobiT, 
aramed martivi gaufrTxileblobiT damdgari zianisTvisac.  

samedicino dawesebulebis erT-erT movaleobad unda miviCnioT konfidencialo-
bis dacvac, ramdenadac embrionTa konservacia  samedicino momsaxurebis xelSekru-
lebas ganekuTvneba, samedicino Canawerebi ki piradi saidumloebaa. amasTan, samedici-
no momsaxurebis gamwevis mier konfidencialuri informaciis dacvis  valdebulebas 
iTvaliswinebs `pacientis uflebebis Sesaxeb~ saqarTvelos kanonis 28-e muxlic. 

 
3.3.2. momsaxurebis mimRebis ufleba-movaleobani 

 
embrionis konservaciis xelSekrulebiT, momsaxurebis mimRebi valdebulia, mom-

saxurebis gamwevs gadauxados SeTanxmebuli sazRauri da uflebamosilia, nebismier 
dros moiTxovos embrionTa gadacema. SesaZlebelia am dros analogiis gziT ssk-is 
770-e muxlis gamoyenebac, romlis mixedviTac, mimbarebeli uflebamosilia moiTxo-
vos mibarebuli nivTis ukan dabruneba, aRniSnuli ufleba moqmedebs xelSekrulebis 
mTeli periodis ganmavlobaSi nebismier dros, im SemTxvevaSic ki, Tu Senaxvis vada 
gansazRvruli iyo.  

embrionis dabrunebis moTxovnasTan dakavSirebiT sainteresoa aSS-is precedenti 
York V. Jones-is saqmeze:41 niu-jersiSi mcxovrebma uSvilo wyvilma aSS-Si virjiniis jo-

                                                            
41  York V. Jones, 717 F.Supp.421, 425 (E.D.Va.1989) miTiTebulia Robertson J., Reproductive Technology 

And Reproductive Rights: In The Beginning: The Legal Status Of  Early Embryos, Va.L.Rev., Vol. 76, 
1990, 502.  
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unsis saxelobis cnobil instituts mimarTa xelovnuri ganayofierebisaTvis. orsu-
lobis miRwevis ramdenime uSedego cdis Semdeg, wyvilis informirebuli Tanxmobis 
safuZvelze, eqvsi preembrioni gayines Semdgomi implantaciisaTvis, Tumca samedici-
no Carevamde wyvilma gadawyvita operaciis ganxorcieleba los-anjelesis wamyvan 
klinikaSi, risTvisac jounsis instituts mosTxova gayinuli preembrionebis gadace-
ma. institutma uari ganacxada im motiviT, rom dadebuli xelSekrulebis mixedviT, 
preembrionTa gadnoba unda momxdariyo mxolod maT dawesebulebaSi mosarCelisaT-
vis implantaciis ganxorcielebis mizniT. klinikis mixedviT, embrionTa gadazidva sa-
qonlis gadazidvas emsgavseboda, rac laxavda embrionTa Rirsebas, amasTan, SesaZloa, 
safrTxe Seeqmna maTi sicocxlisunarianobisTvisac. wyvilma sarCeliT mimarTa sasa-
marTlos da moiTxova preembrionTa gamoTxova ukanono mflobelobidan.42 sasamar-
Tlom wyvilsa da instituts Soris gayinul preembrionTa Senaxvis Taobaze SeTanxme-
ba Seafasa mibarebis xelSekrulebad43, romlis mixedviTac, Semnaxvels valdebuleba 
ekisreboda, mimbareblisaTvis daebrunebina Sesanaxad gadacemuli qoneba.  

aRniSnulze dayrdnobiT, mosarCele mxares mieniWa embrionTa gamoTxovisa da ga-
datanis ufleba. sasamarTlo gadawyvetilebaSi asaxuli direqtivebiT, Tu xelSekru-
lebiT pirdapir ar iyo gansazRvruli implantaciis ganxorcielebis adgili, mxares 
ufleba hqonda survilisamebr Seecvala embrionTa mdebareoba. 

aRniSnuli precedentiT embrionze kidev erTxel gavrcelda qonebis samarTleb-
rivi reJimi. 

 
3.4. sanivTo da saxelSekrulebo moTxovnaTa konkurencia ukanono 

mflobelobidan embrionis gamoTxovisas 
 

samedicino momsaxurebis gamwevis mier embrionTa gadacemaze uaris Tqmis Sem-
TxvevaSi mimRebs aqvs maTi gamoTxovis ufleba rogorc sanivTo, ise saxelSekrulebo 
sarCelis safuZvelze. 

moTxovnis safuZvelSi igulisxmeba kanonis norma, romelic gansazRvruli Semad-
genlobis arsebobisas mxares aniWebs uflebas, meore mxares mosTxovos Sesruleba, 
moqmedeba an moqmedebisagan Tavis Sekaveba.44  

moTxovnis safuZveli, rogorc wesi, ori nawilisagan Sedgeba: gansazRvruli faq-
tobrivi garemoebebis, Semadgenlobis, abstraqtuli, zogadi formiT aRwerisa da im 
samarTlebrivi Sedegisagan, romelsac kanoni am Semadgenlobis SemTxvevaSi adgens.45 

`moTxovnis samarTlebriv safuZvelTa konkurencia saxezea, rodesac erTi da 
igive  an msgavsi faqtobrivi garemoebebi ramdenime moTxovnis damfuZnebel normaTa 
Semadgenlobas, kerZod, aRwerilobiTi nawiliT gaTvaliswinebul winapirobebs akma-
                                                            
42  A cause of action in detinue. 
43  Bailor-bailii contract. 
44  boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa miRebis 

miRebis meTodika, Tb., 2004, 38. 
45  iqve. 
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yofilebs~.46 aseT SemTxvevaSi unda dadgindes, moTxovnis safuZvlad mxolod erT-er-
Ti maTgani unda ganisazRvros, Tu SesaZlebelia paralelurad ramdenime moTxovnis 
gamoyenebac.47  

embrionis Senaxvis SemTxvevaSi misi ukanono mflobelobidan gamoTxovisas war-
moiSoba moTxovnis safuZvelTa konkurencia, ramdenadac momsaxurebis mimRebs kano-
nieri interesis dacva SeuZlia moiTxovos rogorc sanivTo (savindikacio), ise valde-
bulebiTi (saxelSekrulebo) sarCeliT.   

`vindikacia mesakuTris an sxva kanonieri warmomadgenlis sanivTosamarTlebrivi 
sarCelia ukanono mflobelis mimarT nivTis gamoTxovnis moTxovniT, romelic gu-
lisxmobs aramflobeli mesakuTris (an sxva kanonieri mflobelis) arasaxelSekrule-
bo moTxovnas mflobeli aramesakuTris mimarT individualuri niSniT gansazRvruli 
nivTis dabrunebis Sesaxeb~.48 vindikaciuri sarCelis arsi sakuTrebis absoluturi 
uflebidan gamomdinareobs, romlis mixedviTac, mesakuTres, ssk-is 158-e II muxlisa da 
172-e I muxlis Sesabamisad, ufleba aqvs Tavisuflad, nebismier dros daeuflos kuT-
vnil nivTs, an isargeblos am nivTiT, maT Soris moiTxovos ukanono mflobelobidan 
nivTis gamoTxova.49 

im SemTxvevaSi, Tu mosarCele ukanono mflobelobidan embrionTa gamoTxovis 
uflebas saxelSekrulebo normebze daamyarebs, samarTlebriv safuZvelad ssk-is zo-
gadi valdebulebiTsamarTlebrivi 361-e II muxli, aseve, analogiis gziT mibarebis 
xelSekrulebis 770-e muxli unda ganvixiloT.  

sanivTo da saxelSekrulebo sarCelTa konkurenciisas mizanSewonilia upirate-
soba am ukanasknels mieniWos, ramdenadac savindikacio sarCelis wardgenis winapiro-
ba mxareTa Soris valdebulebiTi kavSiris ararsebobaa. 

embrionTa gadacemaze uaris Tqmis SemTxvevaSi, marTalia, Semnaxvelis mflobe-
loba ukanonoa, magram mas da mesakuTres Soris jer kidev arsebobs valdebulebiTsa-
marTlebrivi urTierToba da vinaidan sakuTrebis ufleba dairRva saxelSekrulebo 
urTierTobis farglebSi, mizanSewonilia misi dacva swored valdebulebiTsamar-
Tlebrivi normebiT ganxorcieldes.  

moTxovnis konkurenciisagan gansxvavebiT, sadac mosarCelis prerogativaa moTx-
ovnaTa Soris xelsayreli moTxovnis arCeva, moTxovnis safuZvelTa konkurenciis 
dros moTxovnis samarTlebriv safuZvelTagan erT-erTis gamoyeneba sasamarTlos 
uflebamosileba da valdebulebaa.50 

                                                            
46   CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia, 2011, 22.    
47   Larenz/Wolf, Allgemeiner Teil des Bürgerlichen Rechts, 9. Aufl., 2004, 18, RdNr.18 miTiTebulia Ca-

Cava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia, 2011, 22. 
48   qoCaSvili q., mflobeloba — faqti da ufleba, samarTlis Jurnali, 2, 2009, 11. 
49  saqarTvelos uzenaesi sasamarTloSi mosamarTleTa regularuli Sexvedrebis Sedegad 

samoqalaqo da administraciuli samarTlis sferoSi SemuSavebuli rekomendaciebi da 
samoqalaqo samarTlis sakiTxebze saqarTvelos uzenaesi sasamarTlos erTgvarovani 
praqtika, Tb, 2011, 34.    

50  CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkurencia, 2011, 13. 
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vinaidan samarTlis Sefardebas sasamarTlo axorcielebs, mosarCele valdebuli 
ar aris sadavo samarTlebrivi urTierToba iuridiulad Seafasos. davis samarTleb-
rivi Sefasebisas  mosamarTle damoukidebelia, mxareTa mier miTiTebuli samarTleb-
rivi safuZveli misTvis mboWavi ar aris. saqarTvelos uzenaesi sasamarTlos sakasa-
cio palatis ganmartebiT, `sasamarTlo ar aris SezRuduli mosarCelis mier miTiTe-
buli samarTlebrivi safuZvliT, sadavo samarTlebrivi urTierTobis mosarCeliseu-
li iuridiuli kvalifikaciiT da is Tavad aZlevs kvalifikacias sadavo samarTlebriv 
urTierTobas~.51  

amasTan, upiratesoba eniWeba moTxovnis im safuZvels, romlis winapirobebis dad-
gena yvelaze iolad da swrafad aris SesaZlebeli da, procesis ekonomiis Tvalsazri-
siT, ukeTesi gzaa mxareTa miznis misaRwevad.52      

 
3.5. mxareTa pasuxismgebloba embrionis konservaciis                                          

xelSekrulebis darRvevisaTvis 
 

saxelSekrulebo urTierTobidan warmoSobili valdebulebis darRveva ganapi-
robebs samoqalaqosamarTlebriv pasuxismgeblobas — sanqciaTa Sefardebas samar-
TaldamrRvevisaTvis, romelic mimarTulia kreditoris (dazaralebulis) qonebrivi  
(zogjer araqonebrivi) mdgomareobis aRdgenisaken, samarTaldamrRvevze Tavdapirve-
li an damatebiTi movaleobis dakisrebis xarjze.53 qonebrivi pasuxismgeblobis dakis-
reba dazaralebulisaTvis dacvis is umTavresi berketia, romliTac unda moxdes misi 
qonebrivi mdgomareobis aRdgena an kompensacia. 

saxelSekrulebo pasuxismgeblobis dakisrebisaTvis aucilebelia kontrahentis 
mier valdebulebis darRveva, romelic valdebulebis darRvevis erTian sistemaSi 
aerTianebs valdebulebis Seusruleblobis yvela saxes da moicavs yvela SesaZlo ga-
daxvevas saxelSekrulebo valdebulebis reJimidan.54  

ssk-is ar moicavs arc Seusruleblobisa da arc valdebulebis darRvevis erTian 
ganmartebas, aramed azustebs saTanado Sesrulebis pirobebs, kerZod, ssk-s 361-e 
muxlis II nawilis mixedviT, `valdebuleba unda Sesruldes jerovnad, keTilsindisie-
rad, daTqmul drosa da adgilas~.  

Sesabamisad, valdebulebis darRveva gulisxmobs: valdebulebis Seusruleblo-
bas, arajerovan/naklian Sesrulebasa da Sesrulebas vadis gadacilebiT.  

sakamaToa, ra Sedegi SeiZleba gamoiwvios embrionis konservaciis dros momsaxu-
rebis mimRebis mier ZiriTadi valdebulebis Seusruleblobam, SeTanxmebuli safasu-

                                                            
51  saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2005 wlis 4 martis as-973-1208-04 ganCineba. 
52  boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa miRebis 

meTodika, Tb., 2004, 44. 
53  zoiZe b., qonebrivi pasuxismgebloba valdebulebaTa darRvevisaTvis, Tb., 1989, 20. 
54  Markesinis S. B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2

nd 
ed., 

Hart Publishing, 2006, 108. 
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ris gadaxdis vadis gadacilebam an gadauxdelobam,55 aseve, momsaxurebis gamwevis mier 
valdebulebis arajerovanma Sesrulebam, rasac embrionis ganadgureba mohyveba.   

 
3.5.1. momsaxurebis mimRebis mier vadis gadacileba 

 
embrionis konservaciisas SeTanxmebuli safasuris gadaxda momsaxurebis mimRe-

bis ZiriTadi valdebulebaa, romlis jerovani Sesruleba gulisxmobs sazRauris sru-
lad da droulad gadaxdas.  

vadis gadacileba valdebulebis Seusruleblobis erT-erTi saxea, romelsac ssk 
valdebulebis darRvevis saxeebs Soris gansakuTrebul iuridiul mniSvnelobas ani-
Webs.  

ssk-is me-400 muxlis mixedviT, valdebulebis Sesrulebis vadis gadacilebad iT-
vleba, Tu, SesrulebisaTvis dadgenil droSi gafrTxilebis miuxedavad, movale ar as-
rulebs nakisr valdebulebas.   

movale valdebulebis Sesrulebis vadis gadamcileblad miiCneva, Tu braleulad 
(ganzrax an gaufrTxileblobiT) ar Seasrulebs valdebulebas saTanado dros. ssk-is 
401-e muxlis analizis Sedegad cxadi xdeba, rom vadis gadacileba yovelTvis braleu-
li qmedebis Sedegia da Tu movales brali ar miuZRvis vadis gadacilebaSi, mas arc zi-
anis anazRaureba daekisreba kreditoris sasargeblod. 

brals, rogorc subieqtur kategorias, vadis gadacilebis samarTlebriv kon-
struqciaSi gansakuTrebuli mniSvneloba eniWeba,  gansxvavebiT zogadi wesisagan, sa-
dac bralis arseboba valdebulebis darRvevisaTvis, rogorc obieqturi kategorii-
saTvis, ganmsazRvreli ar aris. ramdenadac valdebulebis darRveva unda gaimijnos 
valdebulebis darRvevisaTvis pasuxismgeblobisagan, valdebulebis darRvevis erTi-
ani cneba ar gulisxmobs pasuxismgeblobis dafuZnebisaTvis erTiani winapirobebis 
arsebobas.56  

pasuxismgebloba gamoricxulia, Tu saxezea Sesrulebis SeuZlebloba57 da momsa-
xurebis mimRebis mier gadaxdis vadis gadacileba misgan damoukidebelma garemoebeb-
ma gamoiwvia, rac xelSekrulebis dadebis dros mas ar SeiZleboda gonivrulad gaeT-
valiswinebina.58 am SemTxvevaSi kreditori uflebamosili ar aris moiTxovos valde-
bulebis Sesruleba da Sesabamisad, movale pasuxismgeblobisagan Tavisufldeba, mas 
arc ssk-is 403-e I muxliT gaTvaliswinebuli vadis gadacilebisaTvis SeTanxmebuli 
procentis gadaxdis valdebuleba ekisreba. ssk-is 405-e muxliT gaTvaliswinebuli ga-
monaklisi, rom xelSekrulebidan gasvlisaTvis savaldebulo ar aris damatebiTi va-

                                                            
55  Katz K., Wells Conference On Adoptioon Law, The Legal Status Of The Ex Ueto Embryo: Implications 

For Adoption Law, Cap. U.L. Rev., Vol. 35, 2006, 329. 
56  Markesinis S. B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2

nd 
ed., 

Hart Publishing, Oxford and Portland, Oregon, 2006, 387. 
57  Vis major. Tanamedrove civilistikaSi damkvidrebulia franguli doqtrinis gavleniT 

Seqmnili termini force majeure. 
58  Lando O., Salient Features of the Principlesof European Contract Law: A comparison with the UCC, Pace 

International Law Review, Vol.13, Issue 2 Fall, 2001, 365.  
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dis daweseba, Tu aSkaraa, rom mas araviTari Sedegi ar mohyveba, Sesrulebis SeuZleb-
lobazec vrceldeba. miuxedavad imisa, rom am SemTxvevaSi movales brali ar miuZRvis 
SeusruleblobaSi, kreditors eniWeba xelSekrulebaze uaris Tqmis ufleba.  

 maSasadame, vadis gadacilebis winapirobaa vadamosuli valdebulebis obieqtu-
rad Sesrulebis SesaZleblobis arseboba da  movalis gafrTxileba vadamosuli Ses-
rulebis moTxovniT, `raTa gamoiricxos xelSekrulebis gaufrTxileblobiT darRve-
vis SesaZlebloba~.59 gafrTxileba unda iyos erTmniSvnelovani da gansazRvruli, misi 
funqciaa movalisaTvis imis Sexseneba, rom kreditori vadamosuli valdebulebis Ses-
rulebas iTxovs.60 

gafrTxilebas uTanabrdeba  damatebiTi vadis dawesebac, romelic unda iyos go-
nivruli, rac sakmarisi iqneba damrRvevi mxaris nebis sarwmunod gamosavlenad, misa-
Rebad da vidre ar gairkveva meore mxaris neba, dauSvebelia valdebulebis Sesrule-
bis nacvlad zianis anazRaurebis moTxovna.61 

zemoxsenebulidan gamomdinare, momsaxurebis mimRebi miiCneva vadis gadamcileb-
lad, Tu braleulad ar asrulebs vadamosul valdebulebas da ar ixdis SeTanxmebul 
sazRaurs kreditoris mier gafrTxilebisa  da misTvis gansazRvruli valdebulebis 
Sesrulebis damatebiTi vadis dawesebis miuxedavad.  

 
3.5.2. momsaxurebis gamwevis meoradi moTxovnebi 

  
movalis mier ZiriTad an araZiriTad saxelSekrulebo valdebulebaTa darRveva 

iseTi obieqturi garemoebaa, romelic kreditors meoradi moTxovnis uflebas aniWebs.  
valdebulebis Seusruleblobam  SeiZleba mxare aiZulos, saerTod uari Tqvas 

xelSekrulebaze. es aris ukiduresi zoma, roca xelSekrulebis gagrZelebas azri 
aRar aqvs.  

ssk identur cnebebad ganixilavs xelSekrulebaze uaris Tqmasa da xelSekrule-
bidan gasvlas. amasTan, ssk-is 352-e muxli iTvaliswinebs xelSekrulebidan gasvlis 
Sedegebs, xolo 405-e muxli gansazRvravs xelSekrulebaze uaris Tqmis winapirobebs.  

xelSekrulebidan gasvla aRmWurveli uflebaa — gansazRvruli winapirobebis ar-
sebobisas mxares aqvs SesaZlebloba miaRwios garkveul samarTlebriv Sedegs, daasru-
los saxelSekrulebo urTierToba konkretuli uflebebiTa da movaleobebiT da igi 
gansxvavebul samarTlebriv reJimSi gadaiyvanos.62  

momsaxurebis gamwevs xelSekrulebidan gasvla SeuZlia, Tu namdvili xelSekru-
leba mimRebis braliT arsebiTad, mniSvnelovnad irRveva da, kreditoris mier dama-

                                                            
59  CitaSvili n., bralis mniSvneloba saxelSekrulebo pasuxismgeblobis gansazRvrisas, 

samarTlis Jurnali, 1, 2009, 167. 
60  maCalaZe s., zianis anazRaureba valdebulebis darRevisas (saqarTvelosa da germaniis 

kanonmdeblobis SedarebiTi analizi), qsm, specialuri gamoSveba, 2004, 78. 
61  saqarTvelos uzenaesi sasamarTlos samoqlaqo, samewarmeo da gakotrebis saqmeTa 

palatis 20.01.2006 wlis as-946-1203-05 ganCineba. 
62 fifia a., xelSekrulebidan gasvla da xelSekrulebis moSla — gansxvaveba da samarTleb-

rivi Sedegebi, qsm, specialuri gamoSveba, 2008, 71. 
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tebiTi vadis dawesebis (gafrTxilebis) miuxedavad, movale mainc ar asrulebs nakisr 
valdebulebas.  

zogadi wesis Tanaxmad,  momsaxurebis gamwevis mier xelSekrulebaze uaris Tqmis 
meoradi uflebis gamoyeneba iwvevs pirvandeli mdgomareobis aRdgenis movaleobas, 
Tumca, vinaidan am SemTxvevaSi restitucia SeuZlebelia, ssk-s 407-e muxlze dayrdno-
biT, mimRebs SeuZlia moiTxovos im zianis anazRaureba, romelic mas movalis mier 
xelSekrulebis braleuli SeusruleblobiT miadga. 

 
3.5.3. momsaxurebis gamwevis ufleba dakavebaze 

 
dakavebis uflebas, rogorc valdebulebis Sesrulebis uzrunvelyofis saSuale-

bas, jer kidev romis samarTali ganamtkicebda.63  
ssk dakavebis uflebis zogad cnebas ar iTvaliswinebs, Tumca, ormxrivi xelSek-

rulebis sanacvalgebo bunebidan gamomdinare, TiToeul mxares uflebas aniWebs, ua-
ri Tqvas valdebulebis Sesrulebaze meore mxaris mier sapasuxo moqmedebis ganxor-
cielebamde, garda im SemTxvevisa, Tu mxare valdebuli iyo Tavisi valdebuleba winas-
war Seesrulebina (ssk-s 369-e muxli).  

aRniSnuli zogadi norma Sesrulebis dakavebis uflebas ganamtkicebs, romelic 
embrionis Senaxvis SemTxvevaSi aucilebeli moqmedebis ganxorcielebaze momsaxure-
bis gamwevis uaris Tqmas gulisxmobs, Tumca Sesrulebis dakavebis ufleba SeiZleba 
SeizRudos, Tu igi keTilsindisierebis daTqmas ewinaaRmdegeba da meore mxaris inte-
resebTan aSkarad Seusabamoa.64 

Sesabamisad, Tu mimRebma gadaacila safasuris gadaxdis vadas, momsaxurebis gam-
wevis upirobo uari valdebulebis Sesrulebaze, rac embrionis ganadgurebas gamoiw-
vevs, keTilsindisierebis sawinaaRmdegod unda iqnes miCneuli.  

Sesanaxi `obieqtis~ specifikidan gamomdinare, valdebulebis jerovani Sesrule-
bisaTvis momsaxurebis gamwevi valdebulia, miiRos movaleze zemoqmedebis sxva zome-
bic, upirveles yovlisa, gaafrTxilos mimRebi, an dauwesos mas damatebiTi vada. amas-
Tan, Sesrulebis dakavebis garda, kreditori uflebamosilia, daakavos mis mflobe-
lobaSi arsebuli `nivTi~ movalis mier vadagadacilebuli Sesrulebisa da gaweuli 
xarjebis anazRaurebis mizniT.65  

ssk Semnaxvels 776-e specialuri normiT mibarebuli nivTis dabrunebaze uaris 
Tqmis uflebas aniWebs kuTvnili sazRaurisa da SenaxvisaTvis gaweuli xarjebis 
anazRaurebamde. aRniSnuli normiT kreditori uflebamosilia movalis mier Seusru-
lebel ZiriTad valdebulebas Tavisi araZiriTadi valdebuleba daupirispiros.66  

embrionis gayinvis xelSekrulebis safuZvelze, momsaxurebis gamwevi uflebamo-
silia, daakavos da ar gadasces embrioni mimRebs SeTanxmebuli safasuris gadaxdamde, 

                                                            
63  ix. Zimmermann R., The Law of Obligations-Roman Foundation of The Civilian Tradition, Oxford Uni-

versity Press, 1996, 201-227. 
64  vaSakiZe g., samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, 77. 
65  Сарбаш С.В., Право удержание как способ обеспечения обязательств, Актуальные проблемы граж-

данского права, Статут, М., 1998, 13. 
66  vaSakiZe g., samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, 2010, 76. 
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roca mxareebs surT, magaliTad, embrionis sxva samedicino dawesebulebaSi gadatana 
Senaxvis, agreTve, implantaciisa Tu sxvisTvis donaciis mizniT.   

nivTis SeCereba-dakavebis ufleba qonebrivi valdebulebis Sesrulebis uzrun-
velyofis saSualebaa da gamoixateba Semnaxvelis mier mimbareblis qonebis dakaveba-
SeCerebaSi im moTxovnebis dakmayofilebis uzrunvelsayofad, romelTa Sesrulebis 
vada ukve dadga.67  

nivTis dakavebis instituti metad bundovania, vinaidan igi moTxovnis uzrunvel-
yofis saSualebad calsaxad aRiarebuli ar aris da mxolod ramdenime xelSekrulebis 
momwesrigebel normebSi vxvdebiT kreditoris mier kuTvnili xarjebis anazRaurebis 
uzrunvelsayofad. miuxedavad amisa, moTxovnis uzrunvelyofis saSualebaTa msgav-
sad, nivTis dakavebis uflebac valdebulebis jerovan Sesrulebas isaxavs miznad, sa-
dac urTierTobis obieqti movalis qonebaa.  

ssk arc dakavebis obieqtebs gansazRvravs — valdebulebis Seusruleblobisas 
mxolod miwis nakveTis gamqiraveblis mier dakavebas miiCnevs dauSveblad (565-e mux-
li). Sesabamisad, yvela sxva moZravi Tu uZravi nivTi SesaZlebelia gamoyenebul iqnes 
kreditoris mier valdebulebis Sesrulebis uzrunvelsayofad.  

gansakuTrebiT mniSvnelovania dakavebis uflebis Sedegebi, romlebic aseve gaur-
kvevelia. kerZod, dakaveba gulisxmobs mxolod nivTis gadacemaze uaris Tqmas Tu mis 
realizaciasac. aRniSnul kiTxvaze pasuxis gasacemad mizanSewonilia nivTis dakave-
bis uflebis Sedareba ssk-iT gaTvaliswinebul kanonismier giravnobasTan, roca niv-
Tze giravnobis ufleba kanoniT pirdapir gansazRvrul SemTxvevaSi kreditoris mier 
movalesTan SeTanxmebis gareSe xorcieldeba.  

dakavebis uflebasa da kanonismier giravnobas axasiaTebT saerTo niSnebi: orive 
mimarTulia kreditoris moTxovnis uzrunvelsayofad; uzrunvelyofis funqcias mo-
valis an mesame piris qoneba asrulebs; rogorc kanonismieri giravnobisas, aseve daka-
vebisas aucilebelia nivTis floba kreditoris mier; moTxovnis uzrunvelyofa xor-
cieldeba calmxrivad kreditoris mier.68 Tumca, Tu giravnobis ufleba nivTis rea-
lizaciasa da miRebuli TanxiT kreditoris dakmayofilebas isaxavs miznad, nivTis 
dakavebis Sedegad misi realizaciis SesaZlebloba kiTxvis niSnis qveS dgeba. 

giraos realizaciis wesebis dakavebis uflebis mimarT analogiuri wesiT gamoye-
neba ar iqneba marTebuli,69 vinaidan kanonmdebelma daamkvidra gansxvavebuli termi-
nebi, romlebsac identuri mniSvnelobiT arsad iyenebs,70 amasTan, ssk-is me-5 muxlis 
mixedviT, kanonis analogia mxolod kanonSi pirdapir gauTvaliswinebeli urTierTo-
bis mosawesrigeblad gamoiyeneba. am SemTxvevaSi saqme gvaqvs specialur normasTan, 
romelic, teleologiuri ganmartebis mixedviT, valdebulebis jerovani Sesrulebis 

                                                            
67  suxitaSvili d., ssk-is komentari, wigni IV, tomi II, 2001, 60. 
68  kobaxiZe q., nivTis dakavebis ufleba, saseminaro naSromi, daculia ivane javaxiSvilis 

saxelobis Tbilisis saxelmwifo universitetSi, 2007, 23. 
69   Sead. suxitaSvili d., ssk-is komentari, wigni IV, tomi II, 2001, 60. 
70  kobaxiZe q., nivTis dakavebis ufleba, saseminaro naSromi (daculia ivane javaxiSvilis 

saxelobis Tbilisis saxelmwifo universitetSi. ix. iuridiuli fakultetis biblio-
TekaSi), 2007, 23. 
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mizniT movaleze zemoqmedebis saSualebad unda miviCnioT. embrionTa konservaciis 
SemTxvevaSi sakiTxi SesaZloa sxvagvaradac gadawydes, ramdenadac sakiTxis ganxilvi-
sas gadamwyvetia uflebis xasiaTis dadgenac. embrionze ufleba piradi uflebacaa, 
amitom gaweuli xarjebis uzrunvelsayofad dauSvebelia embrionis realizacia.  

im SemTxvevaSi, Tu, embrionis dakavebis miuxedavad, momsaxurebis mimRebi sxvadas-
xva mizeziT ar asrulebs nakisr valdebulebas, magaliTad, meuRlis gardacvalebis an 
ganqorwinebis gamo interesis dakargvis safuZvelze, maSin samedicino dawesebu-
lebas, kanoniT gaTvaliswinebuli moTxovnebis uflebebze dayrdnobiT, ufleba aqvs 
uari Tqvas xelSekrulebaze, rac, saboloo jamSi, gamoiwvevs momsaxurebaze uaris 
Tqmasa da embrionis ganadgurebas. im SemTxvevaSi, Tu embrioni miCneuli iqneba specia-
luri kategoriis obieqtad, romlis mizanmimarTuli mospoba dauSvebelia, maSin em-
brionis statusis gaTvaliswinebiT, unda ganxorcieldes misi donacia. kreditors, 
interesis dakmayofilebis mizniT, mouwevs uflebaTa dacvis sxva saSualebis gamoye-
neba. Tumca sakiTxis specialuri normiT mowesrigebamde aRniSnuli SesaZleblobis 
uzrunvelyofa SeuZlebelia.   

  
3.5.4. embrionis realizaciis Sedegebi 

 
samarTlebrivi da eTikuri problema warmoiSoba im SemTxvevaSi, Tu momsaxurebis 

gamwevi mimRebis mier SeTanxmebuli safasuris gadauxdelobisas gamoiyenebs embrio-
nis ara dakavebis, aramed giravnobis uflebas da gaasxvisebs mas. nivTis samarTlebri-
vi reJimis mixedviT, vinaidan mflobelobis dakargva nebiT moxda, uflebamosili piri 
keTilsindisieri  mflobelisagan ver gamoiTxovs nivTs,71 miT ufro, roca embrionis 
SeZena moxda sasyidliani garigebis safuZvelze (ssk-is 187-e II muxli). Tumca, vinaidan 
embrioni ar aris nivTi, sakiTxi calsaxad sanivTosamarTlebrivi normebiT ar SeiZle-
ba gadawydes. aRniSnul SemTxvevaSi unda gaimijnos: erTi mxriv, gasxvisebuli embrio-
ni jer kidev Senaxul, gayinul mdgomareobaSia, Tu moxda misi implantacia da dabade-
bulia Tu ara bavSvi.  

pirvel SemTxvevaSi, roca embrioni ar aris gadanergili qalis sxeulSi, igi ga-
moTxovil unda iqnes, vinaidan embrioni, rogorc potenciuri Svili, ar SeiZleba gene-
tikur mSobelTa Seusrulebeli valdebulebis gamo giraod an sxva uzrunvelyofis 
saSualebad iqnes gamoyenebuli da gasxvisdes. aseTi garigeba ssk-is 54-e muxlis mi-
xedviT unda Sefasdes dauSvebel, baTil garigebad, romelic calsaxad pirvandeli 
mdgomareobis aRdgenis movaleobas iwvevs. mdgomareoba rTuldeba, roca embrioni 
ukve gadatanilia keTilsindisieri SemZenis sxeulSi da kidev ufro sakamaTo da prob-
lematuria, roca bavSvi dabadebulia. keTilsindisier SemZens embrionis genetikuri 
mSoblebis mxridan ar SeiZleba moeTxovos orsulobis Sewyveta an, piriqiT, gagrZele-
ba, miT ufro, Tu es recipientis janmrTelobisaTvis saSiSia, ramdenadac reproduq-
cia adamianis kerZo cxovrebas ganekuTneba, romelic daculia Carevisagan. 

nebismier zemoxsenebul SemTxvevaSi, rodesac recipientisaTvis embrionis gada-
cema namdvili uflebis gareSe xdeba, rasac bavSvis dabadeba mohyveba, sakiTxi bavSvis 
                                                            
71  zoiZe b., qarTuli sanivTo samarTali, Tb., 2003, 75. 
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interesebis da ara mxolod socialur Tu genetikur mSobelTa interesebis gaTvalis-
winebiT  unda gadawydes, rac yovel konkretul SemTxvevaSi individualuri faqtis 
SeswavliT unda dadgindes.  

zemoaRniSnuli problema metad rTuli gadasawyvetia ara mxolod samarTlebri-
vad, aramed moraluri TvalsazrisiTac. radgan sakiTxis erTmniSvnelovani gadawyve-
ta SeuZlebelia, amitom mizanSewonilia kanonmdeblobiT ganmtkicdes embrionis kon-
servaciis dauSvebloba. 

 
3.6. momsaxurebis gamwevis mier valdebulebis 

arajerovani Sesrulebis (embrionis ganadgurebis) Sedegebi 
 

3.6.1 momsaxurebis gamwevis mier valdebulebis darRveva 
 

valdebulebis darRvevis erT-erTi saxea nakliani, arajerovani Sesruleba, rome-

lic gulisxmobs Sesrulebis Sinaarsis saxis gansxvavebas iseTi Sesrulebisagan, ro-

goric mxareebma gaiTvaliswines.72 

Senaxva, rogorc sasyidliani momsaxurebis xelSekruleba, miznad isaxavs nivTis 

gadarCenas dazianebisa da datacebisagan.73  

embrionis konservirebisas valdebulebis jerovani Sesruleba gulisxmobs xel-

Sekrulebis pirobebis Sesabamisad nakisri movaleobis ganxorcielebas, `obieqtis~ im-

gvarad (im pirobebSi) Senaxvas, rom uzrunvelyofil iqnes gadnobis Semdgom sicocx-

lisunariani embrionis miReba Cveulebrivi samedicino riskis gaTvaliswinebiT.  

momsaxurebis gamwevis mier valdebulebis darRveva, SesaZloa, gamoixatos ro-

gorc moqmedebaSi, ise umoqmedobaSi, roca mas evaleboda emoqmeda kanonis an xelSek-

rulebis Sesabamisad da ar ganaxorciela dakisrebuli movaleoba.  

ssk ganamtkicebs braleuli pasuxismgeblobis princips: marTalia, valdebulebis 

darRvevis, rogorc faqtis SefasebisaTvis, ganmsazRvreli ar aris movalis brali, 

magram  pasuxisgeblobis dakisrebisa da zianis anazRaurebis valdebulebisaTvis 

brals gadamwyveti mniSvneloba aqvs, `vinaidan zianis anazRaurebaze pirs valdebuls 

xdis ara TavisTavad ziani, aramed brali~.74 movale pasuxs ar agebs misi nebisagan da-

moukidebeli garemoebebiT ganpirobebul uaryofiT Sedegebze.  

                                                            
72  maCalaZe s., zianis anazRaureba valdebulebis darRvevisas (saqarTvelosa da germaniis 

kanonmdeblobis SedarebiTi analizi), qsm, specialuri gamoSveba, 2004, 82. 
73  Брагинский М.И. Витрянский В.В. Договорное право, к.3. Договоры о выполнении работ и оказании 

услуг, Статут. М.2002, 668. 
74  qoCaSvili q., brali, rogorc samoqalaqosamarTlebrivi pasuxismgeblobis piroba 

(SedarebiTsamarTlebrivi kvleva), samarTlis Jurnali, 1, 2009, 107. 
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evropuli saxelSekrulebo samarTlis principebis75 8:108 muxlis mixedviT, val-

debulebis Seusrulebloba sapatioa, Tu mxare daamtkicebs, rom igi gamowveuli iyo 

dauZleveli winaaRmdegobiT da xelSekrulebis dadebis momentSi misi gaTvaliswine-

ba, winaaRmdegobis an misi Sedegebis Tavidan acileba Tu daZleva, gonivruli Tval-
sazrisiT, mas ar moeTxoveboda.     

arajerovani Sesruleba SeiZleba gamowveul iqnes movalis ganzraxviT an gauf-
rTxileblobiT. Tu dadgindeba, rom embrionis Senaxva arasworad ganxorcielda, ra-
mac gamoiwvia embrionis ganviTarebis Sewyveta da, amasTan, dasturdeba momsaxurebis 
gamwevis brali, mas daekisreba zianis anazRaurebis valdebuleba.  

aRniSnulTan dakavSirebiT sainteresoa aSS-is precedenti Jeter V. Mayo Clinic Arizo-
na-s saqmeze:76 mosarCele jetersa da samedicino klinikas Soris dadebuli xelSekru-
lebis  safuZvelze, mopasuxes Sesanaxad gadaeca xuTi gayinuli preembrioni, romelic 
klinikis gaufrTxileblobiT ganadgurda. mosarCelem sasamarTlos mimarTa ojaxis 
wevris gardacvalebiT gamowveuli77, fiduciuri valdebulebis darRveviTa da xel-
Sekrulebis SeusruleblobiT miyenebuli zianis anazRaurebis moTxovniT.  

arizonas pirveli instanciis sasamarTlom pirveli argumenti usafuZvlod miiC-
nia, vinaidan am tipis sarCelebi iTvaliswinebda zianis anazRaurebis moTxovnis uf-
lebas adamianis sicocxlis mospobisaTvis, embrioni ki ar ganekuTvneboda am katego-
rias. saerTo samarTali ar aRiarebda gaufrTxileblad adamianis sicocxlisunariani 
embrionis dazianebisaTvis zianis anazRaurebis moTxovnis uflebasac. miTiTebuli 
faqti sasamarTlom aseve ar Seafasa gulisxmierebis principis darRvevad.  

saapelacio instanciisaTvis gansakuTrebul sirTules warmoadgenda imis dadge-
na, sami dRis rvaujrediani embrioni warmoadgenda Tu ara pirs, Sesabamisad, unda dak-
mayofilebuliyo Tu ara mSobelTa mxridan ojaxis wevris gardacvalebiT gamowveuli 
zianis anazRaurebis moTxovna. mosarCeleTa mixedviT, preembrioni iyo sicocxlisu-
nariani, ramdenadac igi obieqturad arsebobda, Tumca sasamarTlom embrioni `poten-
ciurad sicocxlisunarianad~ Seafasa78  da erTmaneTisagan gamijna sinjaraSi arsebu-
li embrioni mucladmyofi Canasaxisagan, xolo argumenti — `rom ara ziani, embrioni 
iqneboda cocxali adamiani~ —  usafuZvlod miiCnia da ganmarta, rom saSvilosnos ga-

reT (ex utero) embrioni ar warmoadgenda adamians, mosarCeles SeeZlo edava mxolod 
nivTebis daRupvis Sedegad warmoSobili zianis anazRaurebisaTvis, aseve, mibarebis 
xelSekrulebisa da gulisxmierebis principis darRvevisaTvis.  

maSasadame, aRniSnuli sasamarTlo gadawyvetilebiT kidev erTxel gamoikveTa sa-
erTo samarTlis qveynebis mier embrionis qonebad ganxilvis midgoma.  

 

                                                            
75  ix. Principles of European Contract Law, Part I and II, prepared by The Commission on European Contract 

Law, Lando O., Beale H. (eds.), Kluwer Law International, 2000, 379.   
76  miTiTebulia: Katz K., Wells Conference On Adoptioon Law, The Legal Status Of The Ex Ueto 

Embryo: Implications For Adoption Law, Cap. U.L. Rev., Vol. 35, 2006, 331. 
77   Wrongful death  
78  Heathcotte B.J. Strained Application of the Viability Standard to In Vitro Frozen Embryos-Deconstracting 

Jeter V.Mayo Clinic Arizona, Indiana Health Law Review, Vol. 5, 2008, 260. 



 
 

 
i. gelaSvili,   gayinuli embrionis samarTlebrivi mdgomareoba 

 

 72 

3.6.2. zianis anazRaurebis moTxovnis ufleba embrionTa                                       
ganadgurebisaTvis 

  
ssk-is 394-e muxli valdebulebis darRveviT gamowveuli zianis anazRaurebis sa-

erTo safuZvelia, xolo 407-e specialuri muxlia, romelic kreditors xelSekrule-
bidan gasvlisas aniWebs uflebas, mosTxovos movales valdebulebis braleuli Seus-
ruleblobiT gamowveuli zianis anazRaureba. maSasadame, ormxrivi valdebulebis 
darRveviT gamowveuli zianis anazRaurebis winapirobebia: ormxrivi namdvili garige-
bidan warmoSobili valdebulebis darRveva, misi SesrulebisaTvis dawesebuli vadis 
gasvla, SeusruleblobiT gamowveuli zianis dadgoma da movalis bralis arseboba 
valdebulebis darRvevaSi.  

momsaxurebis gamwevis mier embrionis ganadgureba gamoricxavs pirvandeli mdgo-
mareobis aRdgenas, amdenad, ssk-s 409-e muxlis mixedviT, Tu zianis anazRaureba pir-
vandeli mdgomareobis aRdgeniT SeuZlebelia, an amisaTvis saWiroa araTanazomierad 
didi danaxarjebi, maSin kreditors SeiZleba mieces fuladi anazRaureba.  

ssk-is 408-e I muxlis mixedviT, `pirma, romelic valdebulia aanazRauros ziani, 
unda aRadginos is mdgomareoba, romelic iarsebebda, rom ar damdgariyo anazRaure-
bis mavaldebulebi garemoeba~. embrionTa ganadgurebiT gamoiricxeba restitucia, 
amitom mxares unda aunazRaurdes miyenebuli ziani. 

zianSi igulisxmeba dazaralebulis samoqalaqo uflebaTa xelyofis Sedegebi. 
ramdenadac darRveuli ufleba SeiZleba iyos rogorc qonebrivi, ise araqonebrivi 
xasiaTis, Sesabamisad, zianic SeiZleba gavmijnoT materialur da aramaterialur sa-
xeebad. marTalia, embrioni qoneba ar aris, magram mas gaaCnia Tavisi `Rirebuleba~. 
misma mospobam, SesaZloa, gamoiwvios Zlieri sulieri gancda da tkivili, miT ufro, 

Tu gaviTvaliswinebT genetikur mSobelTa mier in vitro proceduris Tanmdev fizikur 
Tu fsiqologiur sirTuleebs.  

moraluri ziani swored ama Tu im sikeTis xelyofis gamo piris fizikur da fsiqo-
logiur tanjvas gulisxmobs. Tumca, ssk ar ganmartavs araqonebrivi zianis definici-
as, arc misi gamoTvlis wess adgens. igi mxolod normatiul safuZvels gansazRvravs. 
aRniSnuli sakiTxi kanonmdebelma doqtrinasa da sasamarTlo praqtikas miando Sesa-
faseblad.  

moraluri zianis obieqturad arseboba a priori ar gulisxmobs anazRaurebis moTx-
ovnis dakmayofilebas. pozitiuri samarTliT, ssk-is 413-e imperatiuli norma araqo-
nebrivi zianisaTvis fulad anazRaurebas dasaSvebad mxolod kanoniT zustad gan-
sazRvrul SemTxvevebSi miiCnevs. zogadi wesis mixedviT, moraluri zianis kompensacia 
SesaZlebelia janmrTelobis dazianebisa da piradi araqonebrivi uflebebis darRve-
visas. ssk-is me-18 muxli aRniSnul uflebaTa dacvis samoqalaqosamarTlebrivi sa-
fuZvelia da iTvaliswinebs piradi araqonebrivi, absoluturi uflebebis CamonaT-
vals, romelic amomwuravad ar unda CaiTvalos, ramdenadac, SesaZlebelia, calkeul 
SemTxvevaSi pirovnebis Tavisufali ganviTarebis uflebasTan urTierTkavSirSi  sxva 
pirovnuli uflebac CaiTvalos analogiuri samarTlebrivi dacvis mqoned.79  

                                                            
79  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tb., 2009, 137. 
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reproduqciis ufleba udavod miekuTvneba piradi da ojaxuri cxovrebis sfe-
ros, amdenad, sasamarTlom unda gansazRvros misi uzrunvelyofis araadekvaturi sa-
Sualeba80 da me-18 muxliT gauTvaliswinebeli reproduqciis ufleba miiCnios samar-
Tlebrivi dacvis Rirsad.  

Sesabamisad, vinaidan moraluri zianis kompensaciisaTvis kanoniT pirdapir gan-
sazRvrul SemTxvevebSi embrionis ganadgureba ar Tavsdeba, moTxovnis samarTlebriv 
safuZvlad, swored zogadi pirovnuli uflebidan gamomdinare, repruduqciis araqo-
nebrivi uflebis xelyofa unda iqnes miTiTebuli.  

 
3.6.3. embrionis ganadgurebiT miyenebuli zianis gamoTvla 

 
zianis anazRaurebis dakisrebis ZiriTadi mizania xelSekrulebidan gamomdinare 

mosalodneli interesis dacva imgvarad, rom mxare aRmoCndes iseT qonebriv mdgoma-
reobaSi, rogorSic igi iqneboda xelSekruleba rom Sesrulebuliyo.81 vinaidan ziani 
dgeba Sepirebulis SeusruleblobiT, zianis odenoba ar unda aRematebodes dana-
kargs. swored amitom, zianis kalkulaciisas mxedvelobaSi unda iqnes miRebuli ara 
valdebulebis damrRvevis mogeba, aramed unda daangariSdes danakargis Sefasebis 
gaTvaliswinebiT.   

saxelSekrulebo valdebulebis darRveviT miyenebuli zianis odenobis gansazR-
vrisas ssk ar iTvaliswinebs, bralis ra formiTaa gamoxatuli valdebulebis darRve-
va, aramed 414-e muxlis Tanaxmad, mxedvelobaSia misaRebi is interesi, romelic kredi-
tors hqonda valdebulebis jerovani Sesrulebis mimarT.  

evropuli saxelSekrulebo samarTlis principebis 9:503 muxlis mixedviT,82 val-
debulebis damrRvevi mxare pasuxismgebelia im zianisaTvis, romelsac igi xelSekru-
lebis dadebis etapze iTvaliswinebda an valdebuli iyo gaeTvaliswinebina, rogorc 
misi marTlsawinaaRmdego qmedebis samarTlebrivi Sedegi, xolo, Tu mxare ganzraxviT 
an uxeSi gaufrTxileblobiT moqmedebda, maSin igi pasuxismgebelia ara mxolod mis 
mier savaraudo, aramed damdgari zianisaTvis sruli odenobiT.  

embrionis ganadgureba warmoSobs miyenebuli materialuri zianis anazRaurebis 
movaleobas. miuxedavad imisa, rom embrionis Rirebulebis mixedviT materialuri zi-
anis gansazRvra SeuZlebelia, mxedvelobaSi unda iqnes miRebuli xelovnuri ganayo-

fierebasa da in vitro embrionis SeqmnasTan dakavSirebuli xarjebi. am SemTxvevaSi saqme 
gvaqvs danaxarjTan, rogorc realur zianTan, rac, cxadia, eqvemdebareba anazRaure-
bas. zianis kalkulaciisas gaTvaliswinebul unda iqnes konservaciisaTvis gadaxdili 
safasuris odenobac.  

qonebrivi zianisagan gansxvavebiT, SedarebiT rTulia moraluri zianis odenobis 
gansazRvra, vinaidan ilaxeba piris sulieri faseulobani, aramaterialuri sikeTe, 

                                                            
80   niniZe T., ssk-is komentari, wigni I, 1999, 64. 
81   Markesinis S. B., Unberath H., Johnston A., The German Law of Contract – A Comparative Treatise, 2

nd 
ed., 

Hart Publishing, 2006, 442.  
82  The Principles of European Contract Law, Part I and II, prepared by The Commission on European Contract 

Law, Lando O., Beale H. (eds.), Kluwer Law International, 2000,441.  
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romelic Seufasebeli kategoriaa. moralur zians fuladi ekvivalenti ar moeZebne-
ba.83 fuladi anazRaureba mxolod surogatia da, ukeTesi sanqciis uqonlobis gamo, 
samarTali fuladi Tanxis gadaxdevinebiT icavs im uflebebs, romelTa Selaxvasac 
mosdevs moraluri ziani.84 

Selaxuli sikeTis xasiaTidan gamomdinare da sulieri tanjvis xarisxis zustad 
gansazRvris SeuZleblobis gamo, mizanSewonilia ara zianis srulad anazRaureba, 
aramed misi kompensacia, ramdenadac es SesaZlebelia.  

ssk-is 413-e I muxli iTvaliswinebs moraluri zianis anazRaurebas `gonivruli da 
samarTliani anazRaurebis saxiT~. ra iTvleba aseTad — Sefasebis sakiTxia da sasamar-
Tlo yovel konkretul SemTxvevaSi individualurad adgens.  

bralis forma ar axdens gavlenas kompensaciis odenobaze. Tumca, sasamarTlo, 
rogorc wesi, mxedvelobaSi iRebs bralis xarisxs, miuxedavad imisa, rom brali samo-
qalaqo samarTalSi pasuxismgeblobis pirobaa da ara zoma, sasamarTlo uSvebs gamo-
nakliss, roca kompensaciis gansazRvrisas mxedvelobaSi miiReba zianis mimyeneblis 
damokidebuleba mis mier Cadenili qmedebisadmi.85  

moraluri zianis anazRaurebis mizani ar aris xelyofili uflebis restitucia, 
mis anazRaurebas gaaCnia Semdegi funqciebi: daakmayofilos dazaralebuli; zemoqme-
deba moaxdinos zianis mimyenebelze da Tavidan aicilos pirovnuli uflebebis xel-
yofa sxvaTa mier.86   

miuxedavad sanqciis miznisa, Seumsubuqos mosarCeles zianiT gamowveuli tkivi-
li, kompensaciis odenoba usaSvelod gazrdili ar unda iyos,  sasamarTlom mxedve-
lobaSi unda miiRos rogorc dazaralebuli piris damokidebuleba xelyofili ufle-
bisadmi, ise mopasuxis qonebrivi mdgomareobac.  

 
4. preembrioni, rogorc `saerTo sakuTreba~ 

 
aRiarebulia, rom embrionis implantaciis Semdeg gadawyvetilebis mimReb erTa-

derT uflebamosil pirad miiCneva qali,87 vinaidan misi interesi sakuTar sxeulTan 
dakavSirebiT imTaviTve gasaTvaliswinebelia.88 Tumca, sxvagvarad dgas sakiTxi sxe-
uls gareT, sinjaraSi arsebuli an gayinuli preembrionis SemTxvevaSi.  

                                                            
83  niniZe T., moraluri ziani samoqalaqo samarTalSi, sabWoTa samarTali, 2, 1978, 45. 
84  CikvaSvili S., moraluri ziani samoqalaqo samarTalSi,  meore gadamuSavebuli 

gamocema, Tb., 1998, 21. 
85  saqarTvelos uzenaes sasamarTloSi mosamarTleTa regularuli Sexvedrebis Sedegad 

samoqalaqo da administraciuli samarTlis sferoSi SemuSavebuli rekomendaciebi da 
samoqalaqo samarTlis sakiTxebze saqarTvelos uzenaesi sasamarTlos erTgvarovani 
praqtika, Tb., 2011, 55. 

86  saqarTvelos uzenaesi sasamarTlos  rekomendaciebi samoqalaqo samarTlis sasamar-
Tlo praqtikis problemur sakiTxebze,  saqarTvelos uzenaesi sasamarTlos erTgva-
rovani praqtika samoqalaqo saqmeebTan dakavSirebiT, Tb., 2007, 70. 

87  Robertson J., Reproductive Technology And Reproductive Rights: In The Beginning: The Legal Status Of  
Early Embryos, Va.L.Rev., Vol. 76, 1990, 454. 

88  bodily interests are directly implicated 
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preembrioni warmoadgens ori individis gametebis Serwymas, pirTa erTobliv poten-
ciur biologiur STamomavlobas da, miuxedavad imisa, rom qalis fizikuri datvirTva 
aRemateba mamakacisas, aRiarebulia, rom preembrioni Tanabrad ekuTvnis mSoblebs.89  

gayinul embrionTan dakavSirebuli dava, sadavo `obieqtis~ Taviseburebidan ga-
momdinare, ar SeiZleba ganxilul iqnes mxolod sanivTosamarTlebrivi an valdebu-
lebiTsamarTlebrivi urTierTobebis WrilSi. embrioni ar aris da arc SeiZleba iyos 
nivTi, igi potenciuri adamiania da genetikur mSobelTa sakuTrebaa ara sanivTo gage-
biT, aramed piradi uflebis konteqstSi, rac gamoricxavs yvela SemTxvevaSi potenci-
ur mSobelTa erToblivi Tanxmobis aucileblobas. Tu potenciuri mama kargavs qme-
dunarianobas, dedas unda mieniWos SesaZlebloba, Seqmnili embrionis implantaciiT 
Svas genetikuri Svili; xolo Tu sasamarTlo dedas cnobs qmeduunarod, mamis moTx-
ovna, embrionis surogatuli dedis organizmSi gamozrdiT iyolios Svili, ver dakma-
yofildeba, ramdenadac jdk-is 143-e II muxli imperatiulad moiTxovs wyvilis Tanxmo-
bas surogatuli dedis momsaxurebisaTvis.  

analogiuri wesi unda gavrceldes piris ugzo-ukvlod dakargulad aRiarebisas 
an gardacvlilad gamocxadebisas.   

gansakuTrebiT problematuria interesis dakargvis safuZvelze konservirebu-
li embrionis gadanergvaze erT-erTi uflebamosili piris uaris Tqmis Sedegebis gan-
sazRvra, roca saxezea potenciur mSobelTa reproduqciis uflebaTa konfliqti.  

embrionis in vitro Seqmna gulisxmobs samedicino momsaxurebas, sadac  nebis avto-
nomia gadamwyvetia.  

`adamianis uflebebisa da biomedicinis Sesaxeb konvenciis~ me-5 III muxlis Tanax-
mad, `pirs SeuZlia, Tavis Sexedulebisamebr, nebismier dros Tqvas uari adre gacxade-
bul Tanxmobaze.~ Tanxmobis Tavisufleba swored imas gulisxmobs, rom igi SeiZleba 
gauqmdes nebismier dros da piris gadawyvetileba, Tu mas sruli informacia miewoda 
mosalodneli Sedegebis Sesaxeb, gaTvaliswinebul unda iqnes.  

evrosabWos me-4 principis mixedviT, xelovnurad Casaxvis teqnologiebi SeiZleba ga-
moyenebul iqnes mxolod im SemTxvevaSi, Tu pirs micemuli aqvs Tavisufali informirebu-
li Tanxmoba, garkveviT da werilobiTi formiT, erovnuli kanonmdeblobis Sesabamisad. 
xolo me-8 principis me-3 nawilis  Tanaxmad, wyvilis mier Senaxuli, magram maT mier gamou-
yenebeli embrionis gamoyeneba xelovnurad CasaxvisaTvis daSvebulia wyvilis TanxmobiT.     

miTiTebulisgan gansxvavebiT, jdk-is 144-e muxli aRniSnulis Taobaze arafers 
ambobs, nebadarTulad mxolod konservaciis meTods acxadebs.  

 
4.1. sasamarTlo praqtika 

 
mecnierebaSi TiTqmis yovelgvari warmateba samarTlebriv Tu eTikur dilemas 

warmoSobs da vidre kanonmdeblobiT ganisazRvreba mxareTa ufleba-movaleobani, re-
gulirebis tvirTi sasamarTlos awevs. 

                                                            
89  Robertson J., Reproductive Technology And Reproductive Rights: In The Beginning: The Legal Status Of  

Early Embryos, Va.L.Rev., Vol. 76, 1990, 454. 
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embrionTa SenaxvasTan dakavSirebuli davebis ganxilvisas sasamarTlo praqtika 
araerTgvarovania ara mxolod sxvadasxva samarTlebriv sistemaSi, aramed konkretu-
li qveynis gamocdilebaSic.  

saerTo samarTalSi ganasxvaveben problemis gadawyvetis Semdeg modelebs: zogi-
erTi mecnieris azriT, Tu embrioni Seiqmna da gaiyina, misi Rirsebidan gamomdinare, 
igi unda gadaunergon gametebis mimwodeblebs an sxva uSvilo wyvils; meore ukidure-
si midgomis Tanaxmad, gayinuli embrionebi unda ganadgurdes;90 arsebobs sxva mosaz-
reba, rom preembrionze ufleba ekuTvnis mxolod qals, vinaidan rogorc fsiqologi-
uri, ise fizikuri TvalsazrisiT, misi wvlili gansakuTrebulia, xolo nawili miiC-
nevs, rom qalis es ufleba mxolod maSin unda iyos daculi, Tu igi preembrionis gada-
nergvasa da gaCenas TviTon apirebs.91 

  

4.1.1. naCmani naCmanis winaaRmdeg 
 

pirveli precedenti gayinul embrionTan dakavSirebiT israelSi naCmani naCmanis 
winaaRmdeg92 davis ganxilvisas damkvidrda: uSvilo ebraelma wyvilma xelovnuri gana-
yofierebisTvis mimarTa samedicino klinikas. vinaidan mosarCele r. naCmans ar SeeZ-

lo orsulobis bolomde mitana,  in vitro gziT Seqmnili embrionebi, dadebuli xelSek-
rulebis safuZvelze, unda gadaenergaT surogatuli dedisaTvis. Semdgomi implanta-
ciisaTvis gayinul iqna TerTmeti embrioni, Tumca manamde wyvili ganqorwinda. mosar-
Celem moiTxova preembrionebze uflebis aRiareba da surogatuli dedisaTvis maTi 
implantacia, razec qmarma uari ganacxada. sasamarTlos mTavar amocanas warmoadgen-
da, gadaewyvita, qmris ufleba, — ar yofiliyo mama, rac embrionis genetikuri masalis 
naxevris `flobas~ efuZneboda, — upiratesi iyo Tu colis ufleba, — gamxdariyo mSo-
beli.93 xaifas raionulma sasamarTlom sarCeli daakmayofila da embrionebze ufleba 
cols mianiWa. israelis uzenaesma sasamarTlomac mosarCelis sasargeblod gadawyvi-
ta, rom qmris mxridan adgili hqonda xelSekrulebis darRvevas da, bunebrivi Casaxvis 
msgavsad, mas ufleba aRar hqonda, gamoeTxova gacxadebuli Tanxmoba.94  

uzenaesma sasamarTlom (TerTmeti wevridan Svidma oTxis winaaRmdeg) interesTa 
balansis mizniT, gadawyvetileba samarTlianobisa da zneobis sayovelTaod aRiare-
buli principebis safuZvelze miiRo. keTilsindisierebis principze dayrdnobiT, ro-
melic israelSi samarTalis mTavari wyaroa,95 sasamarTlom miiCnia, rom sarCelze ua-
ris Tqmis SemTxvevaSi mosarCele kargavda genetikur mSoblad yofnis ukanasknel 

                                                            
90   Haut M. C., Divorce And The Disposition of Frozen Embryos, Hofstra L. Rev., Vol. 28, 1999, 506.  
91   Fiestal D. H., A solomonic Decision: What Will be The Fate Of Frozen Preembryos?, Yeshiva University, 

Cardozo Women’s L.J., Vol. 6, 1999, 118. 
92   A.H.2401/95, Nachmani v. Nachmani 50(4) P.D. 661 (Isr) miTiTebulia: Dorner D., Human Repro-

duction: Reflections on the Nachmani Case, Tex. Int'l L.J., Vol. 35, 2000, 2.  
93  Dorner D., Human Reproduction: Reflections on the Nachmani Case, Tex. Int'l L.J., Vol. 35, 2000, 7. 
94  Shapo H., Frozen Pre-embryos and The Rights To Change One’s Mind, Duke Journal Of Comparative & 

International Law, Vol. 12, 2002, 78. 
95  Dorner D., Human Reproduction: Reflections on the Nachmani Case, Tex. Int'l L.J., Vol. 35, 2000, 7. 
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Sanss, rac ufro didi ziani iqneboda, vidre mopasuxisaTvis misi nebis sawinaaRmdegod 
mamobis dadgena.  

gansxvavebuli azri Camoayaliba oTxma mosamarTlem, romelTa mixedviT, mSoblis 
valdebulebebis dakisrebamde aucilebeli iyo mamakacs damatebiT ganecxadebina Tan-
xmoba.  

  
4.1.2. devisi devisis winaaRmdeg 

 
In vitro fertilizaciis Sedegad Seqmnili cxridan ori embrioni gadaunerges mo-

sarCele q-n deviss, darCenili Svidi ki gayines. am SemTxvevaSic operacia uSedego aR-
moCnda. wyvili maleve ganqorwinda da, rogorc mosalodneli iyo, qmarma uari ganacx-
ada embrionebis colisaTvis gadanergvaze. mosarCelem Tavdapirvelad moiTxova em-
brionebis misTvis gadanergva im motiviT, rom igi deda iyo, embrionebi ki warmoadgen-

dnen dabadebamdel bavSvebs (preborn children)96, Tumca davis uzenaes sasamarTloSi gan-
xilvis etapze, xelaxla daqorwinebis gamo, mosarCelem preembrionTa sxva uSvilo 
wyvilisaTvis gadacema moiTxova.  

pirveli instanciis sasamarTlom sarCeli daakmayofila.  mosamarTle gadawyve-
tilebis gamotanisas daeyrdno cnobili frangi mecnieris, genetikos Jerom leJeunis 
argumentacias, romlis mixedviTac, sicocxle iwyeba Casaxvis momentidan da adreuli 

embrioni (early embryo) unda gauTanabrdes embrions, romelic warmoadgens adamians.97 
mopasuxis argumentacia, rom preembrions, gansxvavebiT fetusisagan, ar hqonda ner-
vuli sistema da oTxive ujredi genetikurad identuri iyo, ris gamoc igi ar unda miC-
neuliyo adamianad, sasamarTlom ar gaiziara.98  

aRniSnul precedents didi kritika mohyva. komentatorebis azriT, sasamarTlom 
ar gaiTvaliswina biologiuri realoba, rom, `miuxedavad adreuli embrionis geneti-
kuri unikalurobisa da adamianad ganviTarebis potencialisa, igi ar iyo interesisa 
da uflebis matarebeli individi~.99  mosamarTlis gadawyvetilebas, rom oTxujredia-
ni, sinjaraSi myofi embrioni uTanabrdeboda adamians, uwodes `uprecedento, elemen-
taruli logikuri Secdoma~.100 

saapelacio sasamarTlom gadasinja pirveli instanciis gadawyvetileba da daad-
gina, rom embrionTaTvis sicocxlis uflebis miniWebiT dairRva abortis Sesaxeb ka-
noni da gayinul embrionebze Tanabari ufleba gametebis mimwodeblebs mianiWa. tene-
sis uzenaesi sasamarTlos101  mixedviT, gayinuli embrioni, marTalia, adamiani ar iyo, 

                                                            
96   Embryos in a Divorce Case: Joint Property or Offspring?, NY Times, April 21, 1989. 
97   Dolgin J., Defining the Family: Law, Technology And reproduction In An Uneasy age, NYU Press, 1999, 166. 
98  Misner Ch., What if Mary Sue Wanted An Abortion Instead? The Effect Of Vadis v.Davis On Abortion 

Rights, American University Journal Of Gender & The Law, Vol. 3, 1995, 283. 
99  Robertson J., Reproductive Technology And Reproductive Rights: In The Beginning: The Legal Status Of  

Early Embryos, Va.L.Rev., Vol. 76, 1990, 445. 
100  iqve, 482.  
101  Davis v. Davis, 842 S.W.2d 588 (Tenn.Sup.Ct.1992), miTiTebulia: Haut M. C., Divorce And The 

Disposition of Frozen Embryos, Hofstra Law Rewiew, Vol. 28, 1999, 501.  
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magram arc qonebas ganekuTvneboda, es iyo specialuri kategoria, romelic, potenci-
uri sicocxlis gamo, pativiscemas imsaxurebda. vinaidan pirs aqvs ufleba gamrav-
ldes an ar gamravldes,  sasamarTlom dauSveblad miiCnia iZulebiTi mamoba, radgan es 
ukanaskneli gulisxmobda piris nebis sawinaaRmdegod finansuri, emociuri da samar-
Tlebrivi tvirTis dakisrebas.  amasTan, qalis interesi, uSvilo wyvilisaTvis gadaeca 
embrioni, ar miiCnia sakmarisad Zlierad, rom mamakacis interesi gadaewona. aRniSnul-
ze dayrdnobiT, sasamarTlom sarCeli ar daakmayofila.  

tenisis umaRlesma sasamarTlom interesTa balansis dacvisaTvis SeimuSava gar-
kveuli praqtika: Tu gametebis mimwodeblebi ver Tanxmdebian preembrionis Taobaze, 

maSin dava unda gadawydes in vitro proceduramde dadebuli xelSekrulebis mixedviT, 
xolo, Tu mxareebi aRniSnulze winaswar ar SeTanxmebulan, maSin upiratesoba unda mi-
eniWos mxares, romelsac embrionTa ganadgureba surs, garda im SemTxvevisa, roca ar-
sebobs sapatio mizezi. Tuki mxare davobs  embrionis mesame pirTaTvis donaciis uf-
lebaze, mowinaaRmdegis interesebi unda dakmayofildes, xolo, Tu qals preembrio-
nis implantacia TviTon surs da sxva Sansi — hyavdes genetikuri Svili — ar aqvs, maSin 
sakiTxi am ukanasknelis sasargeblod unda gadawydes.102  

 
4.1.3. kasi kasis winaaRmdeg 

 
uSvilobis mkurnalobis araerTi warumatebeli cdis Semdeg maurio da stiv kasma 

mimarTes xelovnuri ganayofierebis proceduras, romlis Sedegad Seiqmna cxra em-
brioni, aqedan oTxi maTgani gadaunerges maurios das, romelsac surogatuli dedo-
bis formiT, muclad unda etarebina da dabadebis Semdeg bavSvebi gadaeca genetikuri 
mSoblebisaTvis, danarCeni xuTi ki gayines. mxareebma werilobiT informirebul Tan-
xmobaSi gamoavlines neba, rom ganqorwinebisas preembrionebze gavrceldeboda meuR-
leTa TanasakuTrebis reJimi, xolo gardacvalebis an sxva SemTxvevaSi uars ambobdnen 
embrionTa implantaciaze da mas Sesabamis organos biologiuri kvlevisaTvis gadas-
cemdnen.  

samedicino Careva am SemTxvevaSic uSedego aRmoCnda, surogatuli dedis orsu-
lobis Sewyvetis Semdeg wyvili ganqorwinda. miuxedavad informirebuli Tanxmobisa, 
mosarCelem moiTxova embrionebze meurveobis uflebis miniWeba implantaciis dama-
tebiTi cdisaTvis, vinaidan es iyo ukanaskneli Sansi, gamxdariyo biologiuri deda, 
razec mopasuxem uari ganacxada da moiTxova xelSekrulebis Sesruleba da embrionTa 
samecniero kvlevisaTvis gamoyeneba.  

pirveli instanciis sasamarTlom dava ganixila saxelSekrulebo WrilSi ise, rom 
embrionis statusze specialuri yuradReba ar gaumaxvilebia. sasamarTlos mixedviT, 

in vitro da in vivo embrionTa Soris gansxvaveba ar arsebobda,103 Sesabamisad, sasamarTlom 
preembrionis, rogorc potenciuri sicocxlis, ganadgureba dauSveblad miiCnia da 

                                                            
102  Haut M. C., Divorce And The Disposition of Frozen Embryos, Hofstra Law Rewiew, Vol. 28, 1999, 501.  
103  Fiandaca Sh., In Vitro Fertilization and Embryos: Thr Need for International Guidelines,  Alb.L.J.Sci.& 

Tech., Vol. 8, 1998, 341. 
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maTi bedis gadawyvetis ufleba potenciur dedas mianiWa. faqtobrivad, es iyo erTa-
derTi precedenti, roca samarTlebriv safuZvlad mxolod namdvili saxelSekrule-
bo moTxovna mieTiTa.104 

saapelacio sasamarTlom pirveli instanciis gadawyvetileba gaauqma im motiviT, 
rom mxareTa winasawari SeTanxmeba sakmaod gamokveTili iyo,105 amasTan, mowinaaRmdege 
mxaris ufleba, — `veto daados~ preembrionis implantacias, aRiara pirovnuli ganvi-
Tarebidan gamomdinare dacvis Rirs fundamentur uflebad, Tumca ar ganmarta, ro-
gor unda gadawyvetiliyo dava winaswari SeTanxmebis ararsebobis SemTxvevaSi. xolo 
niu-iorkis umaRlesi sasamarTlos gadawyvetilebiT106, mamakacis ufleba reproduq-
ciaze qarwyldeboda xelovnuri ganayofierebis programaSi monawileobis Semdeg, 
amitom preembrionTa bedis gadawyvetis eqskluziuri ufleba dedas mieniWa.  

  

4.1.4. ivansi didi britaneTis winaaRmdeg 
 

preembrionTa bedTan dakavSirebiT gansakuTrebiT mniSvnelovania adamianis uf-
lebaTa evropuli sasamarTlos gadawyvetileba ivansi didi britaneTis winaaRmdeg 
saqmeze:107 n. ivansma da misma partniorma uSvilobis mkurnalobisaTvis mimarTes same-
dicino klinikas. gamokvlevebis Sedegad dadginda, rom mosarCeles hqonda sakvercxe-
ebis simsivne, ris gamoc saWiro iyo saswrafo qirurgiuli Careva. pacients ganemarta, 
rom, Tu umokles periodSi ganxorcieldeboda amputacia, kvercxujredis xelovnu-
rad ganayofierebis gziT SesaZlebloba eqneboda hyoloda bavSvi. wyvils ganemarta, 
rom `adamianis fertilizaciisa da ebriologiis Sesaxeb~ didi britaneTis 1990 wlis 
kanonis mixedviT, TiToeul maTgans ufleba hqonda Tavdapirvelad gacxadebuli Tan-
xmoba gaeuqmebina nebismier dros embrionis qalis saSvilosnoSi gadanergvamde. mama-
kacma xeli moawera Tanxmobas uSvilobis erToblivi mkurnalobis mizniT xelovnur 
ganayofierebaze da aRniSnuli manipulaciis Sedegad Seqmnil embrionTa ivansisaTvis 
gadanergvaze, amasTan, ganisazRvra embrionis krioSenaxvis pirobebic 5 wlis vadiT. 

2001 wels wyvilisaTvis Catarebuli in vitro fertilizaciis Sedegad Seiqmna 6 em-
brioni, romlebic gayinul iqna, vinaidan n. ivansisaTvis Catarebuli operaciis gamo 
ara uadres 2 wlis ganmavlobaSi, samedicino  CvenebiT, ar SeiZleboda orsuloba.  

2002 wels wyvili erTmaneTs daSorda, ris gamoc mamakacma  klinikas mosTxova xe-
lovnurad Seqmnili embrionebis ganadgureba. ivansma, Tavis mxriv, mimarTa sasamar-
Tlos da moiTxova adamianis uflebaTa Sesaxeb 1998 wlis konvenciis me-2, me-8 da me-14 
muxlebTan 1990 wlis  kanonis Seusabamobis safuZvelze embrionis gadanergvis ufle-
bis miniWeba. mosarCelis mtkicebiT, zemoxsenebuli konvenciis me-2 muxli, romlis 

                                                            
104  Shapo H., Frozen Pre-embryos and The Rights To Change One’s Mind, Duke Journal Of Comparative & 

International Law, Vol. 12, 2002, 83. <http://www.law.duke.edu/shell/cite.pl?12+Duke+J. 
105  Fiestal D. H., A solomonic Decision: What Will be The Fate Of Frozen Preembryos?, Yeshiva University, 

Cardozo Women’s Law Journal, Vol. 6, 1999, 118. 
106  Kass v. Kass, 696 N.E.2d 174 (N.Y. 1998), <http://law.jrank.org/pages/24752/Kass-v-Kass-Embryo-Custody. html> 
107  Evans v. United Kingdom, ganacxadi 36339/05, adamianis uflebaTa evropuli sasamarTlos 

2007 wlis 10 aprilis gadawyvetileba. 
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Tanaxmad, `yoveli adamianis sicocxlis ufleba daculia kanoniT~, unda gavrcelebu-
liyo embrionzec, rogorc adamianze. embrionTa gadanergvis uflebis warTmeva ewina-
aRmdegeboda konvenciis me-8 muxliT ganmtkicebul piradi da ojaxuri cxovrebis pa-
tiviscemis uflebas da aseve, winaaRmdegobaSi modioda me-14 muxliT garantirebuli 
diskriminaciis dauSveblobasTan.    

gaerTianebuli samefos pirveli instanciis sasamarTom108  sarCeli ar daakmayo-
fila Semdeg garemoebaTa gamo: 1990 wlis kanonis Sesabamisad, mamakacma Tanxmoba ga-
nacxada erTobliv mkurnalobaze, rac TavisTavad gamoricxavda qalis mier damouki-
deblad mkurnalobis gagrZelebasa da bavSvis gaCenas; Tanxoba gacxadebul iqna im pi-
robiT, rom SesaZlebeli iyo misi gauqmeba implantaciamde nebismier dros, amasTan, 
Secvlili garemoebebis arsebobisas, roca wyvils siyvaruli aRar akavSirebda, sru-
liad gasagebi unda yofiliyo mamakacis neba, rom ar surda yofiliyo ivansis Svilis 
mama. rac mTavaria, sasamarTlom miiCnia, rom embrioni ar iyo adamiani da Sesabamisad, 
arc konvenciiT aRiarebuli da daculi sicocxlis ufleba  vrceldeboda masze. daey-
rdno ra 1990 wlis kanonis me-3 paragrafs, sasamarTlom xazgasmiT aRniSna, rom gacxa-
debuli Tanxmobis gauqmebis ufleba gaaCnda rogorc qals, ise mamakacs. 

mosarCelem yuradReba gaamaxvila Tanxmobis gonivrul ganmartebasa da im drama-
tul Sedegebze, rac sarCelis daukmayofileblobas mohyveboda. kerZod, ivanss sxva 
Sansi —  yofiliyo genetikuri mSobeli, gansxvavebiT mopasuxisagan, aRar hqonda, amas-
Tan, xazi gaesva xelovnuri ganayofierebisas qalis gansakuTrebul rolsa da datvir-
Tvas rogorc fizikuri, ise fsiqologiuri TvalsazrisiT. miuxedavad amisa, saapela-
cio sasamarTlom ZalaSi datova pirveli instanciis gadawyvetileba. orive mxaris pi-
rad cxovrebaSi Caurevlobisas  uflebaTa konfliqtis pirobebSi upiratesoba miani-
Wa mamakacis uflebas — Tavidan aecilebina biologiuri mSoblis valdebuleba da 
tvirTi. sasamarTlo gadawyvetilebis mixedviT, embrionis implantacia mamakacis da-
matebiT finansur pasuxismgeblobas ganapirobebda, rac arasrulwlovani Svilebis 
rCenas — saalimento valdebulebas gulisxmobda da msgavsi valdebulebebis dakisre-
ba, piris Tanxmobis gareSe, mizanSeuwoneli da gaumarTlebeli iqneboda.  

2005 wlis 11 Tebervals n. ivansma sarCeliT mimarTa adamianis uflebaTa evropul 
sasamarTlos gaerTianebuli samefosa da Crd. irlandiis winaaRmdeg. mosarCele, 
`adamianis uflebaTa da TavisuflebaTa~ konvenciis me-2, me-8 da me-14 muxlebze day-
rdnobiT, iTxovda yofili partnioris mier Tavdapirvelad gacxadebuli Tanxmobis 
safuZvelze Seqmnili saerTo preembrionis misTvis gadanergvis uflebis miniWebas. 

adamianis uflebaTa evropuli sasamarTlo gadawyvetilebis gamotanisas daey-
rdno qveynis Sida — inglisur samarTals, romlis Tanaxmad,  sicocxle iwyeba dabade-
bidan da ara Casaxvidan, ris gamoc fetuss ar gaaCnda damoukidebeli uflebebi da in-
teresebi. TerTmetma mosamarTlem oTxis winaaRmdeg daadgina, rom: 

1. embrions ara aqvs sicocxlis ufleba da Sesabamisad, adgili ar hqonia konven-
ciis me-2 muxlis darRvevas. 

                                                            
108  Evans v. Amicus Healthcare Ltd and others, [2003] EWHC 2161, http://www.ccels.cf.ac.uk/archives/issues/ 
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2. konvenciis me-8 muxliT gaTvaliswinebuli piradi cxovrebis pativiscema niS-
navs TiToeuli mxaris gadawyvetilebisadmi pativiscemas, romelic moicavs individis 
arCevansac, gaxdes Tu ara genetikuri mSobeli. adamianis Rirsebisa da nebis Tavisuf-
lebisadmi pativiscema sakanonmdeblo garantiaa, rac gamoricxavs nebismier gamonak-

liss. gametebis donori in vitro ganayofierebisas  unda iyos garantirebuli, rom gene-
tikuri masala ar iqneba gamoyenebuli misi Tanxmobis gareSe. 

sasamarTlom miiCnia, rom, vinaidan ar arsebobda evropuli konsensusi aRniSnul 
sakiTxTan dakavSirebiT, xolo Sida kanonmdeblobiT, kerZod, 1990 wlis kanoniT naT-
lad iyo gamoxatuli gacxadebul Tanxmobaze uaris Tqmis SesaZlebloba, interesTa 
Soris winaaRmdegobisas adgili ar hqonia konvenciis me-8 muxlis darRvevas. 

mosarCelis mxridan konvenciis me-14 muxlze apelireba, romelic diskriminaciis 
akrZalvas ganamtkicebda, sasamarTlos mier aseve ar iqna gaziarebuli.  

 
4.2. keTilsindisierebis principi, rogorc sasamarTlos instrumenti 

`TanamesakuTreTa~ Soris gayinul embrionTa 
Sesaxeb davis gadawyvetisas 

 
4.2.1. Sesrulebis garTuleba Secvlil garemoebaTa pirobebSi 

 
Pacta sunt servanda principis modificirebis safuZvelia Rebus sic standtibus, romelic 

Secvlil garemoebebSi mxares mTlianad an nawilobriv aTavisuflebs pasuxismgeblo-
bisagan.109  

Secvlili garemoebani SeiZleba Camoyalibdes, Tu mxareTa kontrols miRma arse-
buli garemoebani obieqturad gamoricxavs valdebulebis Sesrulebas110 da saxezea 
garTuleba111, roca Sesruleba SesaZlebelia, magram  movales umZimes tvirTad awveba. 
Tu pirvel SemTxvevaSi xelSekruleba mxareTa Soris wydeba, Sesrulebis garTulebi-
sas SesaZlebelia urTierTobis modificireba, mxareebi unda Seecadon Secvlili ga-
remoebani xelSekrulebas miusadagon keTilsindisierebis safuZvelze.112  

Sesrulebis SeuZleblobasa da garTulebas erTiani samarTlebrivi CarCoebis 
Semqmneli saerTaSoriso kodifikiciac  ganamtkicebs,113 Tumca sxvadasxvagvari defi-
niciiT. valdebulebis Sesrulebis obieqturi SeuZlebloba qarTul civilistur 
doqtrinaSi ganixileba, rogorc dauZleveli Zala — forsmaJoruli garemoebani, 
romlis winaswar gaTvaliswineba SeuZlebelia, garduvali da movalis nebisagan damo-

                                                            
109  Lando O., Salient Features of the Principlesof European Contract Law: A comparison with the UCC, Pace 

International Law Review, Vol.13, Issue 2 Fall, 2001, 365.  
110  Vis major, force majore. 
111  Hardship. 
112  Lando O., Salient Features of the Principlesof European Contract Law: A comparison with the UCC, Pace 

International Law Review, Vol.13, Issue 2 Fall, 2001, 368. 
113  ix., evropuli saxelSekrulebo samarTlis principebis 6:111 muxli, The Principles of Euro-

pean Contract Law, Part I and II, prepared by The Commission on European Contract Law, Lando O., Beale 
H. (eds.), Kluwer Law International, 2000, 561. 
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ukidebeli garemoebaa,114 xolo Sesrulebis SeuZleblobas (garTulebas) ssk calke ar 
gamoyofs, aramed 398-e I muxliT adgens, rom, `Tu is garemoebani, romlebic xelSekru-
lebis dadebis safuZveli gaxda, xelSekrulebis dadebis Semdeg aSkarad Seicvala da 
mxareebi ar dadebdnen am xelSekrulebas an dadebdnen sxva SinaarsiT, maSin SeiZleba 
moTxovnil iqnes xelSekrulebis misadageba Secvlili garemoebisadmi. winaaRmdeg 
SemTxvevaSi, calkeul garemoebaTa gaTvaliswinebiT, xelSekrulebis mxares ar SeiZ-
leba moeTxovos Seucvleli xelSekrulebis mkacrad dacva~.  

miTiTebuli normis gamoyenebis aucilebeli winapirobaa xelSekrulebis safuZ-
vlad miCneuli arsebiTi garemoebis cvlileba, romelTa Tavidan acileba an Sedegebis 
aRmofxvra mxareTa kontrolis sferos ar ganekuTvneba da am garemoebaTa winaswar 
gaTvaliswinebis SemTxvevaSi mxareebi ar dadebdnen xelSekrulebas, an mas gansxvave-
buli SinaarsiT gaaformebdnen. vinaidan garTuleba, rogorc wesi, ekonomikur sa-
kiTxs ukavSirdeba, gayinuli embrionis implantaciasTan dakavSirebuli davis Sem-
TxvevaSi, sakamaToa, ganqorwineba SeiZleba Tu ara Sefasdes Sesrulebis garTulebad, 
ramdenadac igi ar warmoadgens mxareTa nebisagan damoukidebel garemoebas. Tumca, 
meore mxriv, SesaZloa, ganqorwinebis safuZveli iyos gauTvaliswinebadi, arasavarau-
do saxelSekrulebo cvlileba, romelic embrionis gayinvis xelSekrulebis dadebis 
Semdgom warmoiSoba.  

konkretuli faqtis Sefasebisas ganqorwineba ganxilul unda iqnes im Secvlil 
garemoebad, romelic gavlenas axdens potenciur mSobelTa gadawyvetilebaze, vinai-
dan ganqorwinebis safuZvelTa gaTvaliswineba SesaZlebeli rom yofiliyo, mxareebi 

ar gaivlidnen in vitro rTul proceduras.115 
mxares, romelic aRmoCnda Secvlili garemoebis msxverpli, mTlianad ar SeiZle-

ba daekisros garemoebaTa gauTvaliswineblobis riski, miT ufro, Tuki saxelSekru-
lebo xarvezi aSkara uTanasworobasa da disbalanss iwvevs.  

Sesrulebis garTulebis Sedegad xelSekrulebis modificirebisas, saxelSekru-
lebo uTanasworobis daZlevis mizniT, sasamarTlo unda daeyrdnos sayovelTaod 
aRiarebul samarTlebriv principebs, romelTa Soris keTilsindisierebas gansakuT-
rebuli mniSvneloba aqvs.  

 
4.2.2. keTilsindisierebis principis mniSvneloba gayinul embrionTa  

samarTlebrivi mdgomareobis gansazRvrisaTvis 
 

pirTa nebis avtonomiasa da kanonis sityvasityviT nebas xSirad keTilsindisiere-
bis principi upirispirdeba.116 

keTilsindisiereba gulisxmobs samoqalaqo brunvis monawileTa moqmedebas          
gulisxmierebiTa da  pasuxismgeblobiT,  erTmaneTis  uflebebisadmi  pativisce-

                                                            
114  zoiZe b., ssk-is komentari, wigni III, 2001, 273. 
115  Upchurch A., A postmodern Deconstracrion of Frozen Embryo Disputes, Conn.L.Rev., Vol. 39, 2007, 2126. 
116  vaSakiZe g., keTilsindisiereba saqarTvelos samoqalaqo kodeqsis mixedviT — abstra-

qcia Tu moqmedi samarTali, qsm, 1, 2007, 22. 
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miT,117 Tumca igi ara ubralod eTikuri da moraluri principia, aramed normatiuli 
kategoriaa, miuxedavad imisa, rom mas erTiani Teoriuli statusi ar gaaCnia da samar-
Tlis doqtrinaSi ganixileba rogorc `norma~, `umniSvnelovanesi principi~, `wesi~, 
`maqsima~, `valdebuleba~, `qcevis standarti~ da `samarTlis dauwereli wyaro~.118  

keTilsindisiereba ara konkretuli norma, aramed sxva normaTa saTave da is uni-
versaluri kategoriaa, romelic yvela marTlwesrigis qvakuTxedad iqca. miTiTebu-
li principis arsi gamoixateba imaSi, rom TiToeuli mxare unda moqmedebdes keTil-
sindisierebisa da patiosani saqmosnobis principebis Sesabamisad119, rogorc amas 
brunvis Cveulebani moiTxovs.120   

romis samarTlidan mokidebuli keTilsindisierebis Bona fides princips ius civile-sa 
da romaul samarTlebriv azrovnebaSi gansakuTrebuli mniSvneloba eniWeboda.121 ger-
manul samarTalSi keTilsindisiereba aRiarebul iqna `mefur normad~, romlis mizans 
samarTlis `moralizacia~ warmoadgens122 da dRemde moqmedebs, rogorc uzenaesi nor-
ma, romelic samarTlis sxva normaTa modificirebas axdens.123  

ssk-is me-8 III muxli, sxva qveynebis marTlwesrigis msgavsad, avaldebulebs samar-
Tlebrivi urTierTobis monawileebs, keTilsindisierad ganaxorcielon TavianTi 
ufleba-movaleobani. keTilsindisierebis principi, ZiriTadad, gamoiyeneba im Sem-
TxvevebSi, roca `moTxovna formalurad Seesabameba moqmed materialur samarTals, 
magram misi ganxorcieleba konkretul SemTxvevaSi usamarTloa~.124 miTiTebul prin-
cips gansakuTrebuli mniSvneloba saxelSekrulebo Tu sakanonmdeblo xarvezisa da 
urTierTsapirispiro daTqmaTa arsebobisas eniWeba, rac ganmartebis funqciiT gamoi-
xateba. zogierTi qveynis kanonmdebloba125 pirdapir miuTiTebs xelSekrulebis gan-
martebas keTilsindisierebis safuZvelze, xolo sxva qveynebSi ganmarteba sasamar-
Tlos prerogativaa.126  

ssk-is 52-e muxli nebis gamovlenis ganmartebisas keTilsindisierebis nacvlad 
gonivrul gansjaze akeTebs aqcents, Tumca `gonivruli~ ufro farTo cnebaa da moi-
cavs sayovelTaod aRiarebuli principebis, maT Soris, keTilsindisierebis gaTva-
liswinebiT gansjas.  
                                                            
117  zoiZe b., ssk-is komentari, wigni III, 2001, 270. 
118  Hesselink M.W., The Concept of Good Faith, Towards a European Civil Code, Bar Ch. V.(ed.),  4th ed.,  Klu-

wer Law International BV, 2011, 622. 
119  ix., evropuli saxelSekrulebo samarTlis principebis 1:201 muxli, The Principles of 

European Contract Law, Part I and II, prepared by The Commission on European Contract Law, Lando O., 
Beale H. (eds.), Kluwer Law International, 2000, 561. 

120   gsk-s 242-e paragrafi. 
121  ix. Zimmermann R., The Law of Obligations: Roman Foundations of the Civilian Tradition, Oxford Uni-

versity Press, 1996, 667.  
122  Zweigert k., Kotz H., Introduction to Comparative Law, Oxford, 3rd ed., 1998, 172. 
123  Lando O., Salient Features of the Principlesof European Contract Law: A comparison with the UCC, Pace 

International Law Review, Vol.13, Issue 2 Fall, 2001, 14.  
124  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, eSsi, Tb., 2009, 84.  
125  ix. gsk-is 157-e paragrafi 
126  Hesselink M.W., The Concept of Good Faith, in Towards a European Civil Code, Bar Ch. V. (ed.),  4th ed.,  

Kluwer Law International BV, 2011, 629. 
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ganmartebis funqciis (interpretative function) garda, samarTlis doqtrinaSi ganasxva-

veben keTilsindisierebis principis Semavsebel (supplementing) da gamauqmebel (restric-
ting), SemzRudav (limiting) da makoreqtirebel (mitigating) funqciebs.127   

potenciur mSobelTa Soris embrionis Taobaze warmoSobili davis ganxilvisas 
sasamarTlom gadawyvetileba unda miiRos wyvilTa interesebis awon-dawoniTa da zo-
gadsamarTlebriv principebze dayrdnobiT, romelTagan gansakuTrebulad mniSvne-
lovani keTilsindisierebis principia. amasTan, miuxedavad imisa, rom saqarTvelos ka-
nonmdebloba embrions samarTlebrivi dacvis Rirsad ar miiCnevs, yovel konkretul 
SemTxvevaSi mxedvelobaSi unda iqnes miRebuli embrionis gamoyenebis  mizanic.  

Tu mxareTagan erT-erTs surs embrionis gadacema/donacia samedicino-biologi-
uri kvlevisaTvis, xolo meore winaaRmdegia, dava am ukanasknelis sasargeblod unda 
gadawydes, vinaidan reproduqciis pirovnuli ufleba upiratesia kvlevis uflebas-
Tan SedarebiT.   

saxelSekrulebo xarvezis pirobebSi reproduqciis interesTa koliziisas upira-
tesoba erTmniSvnelovnad unda mieniWos pirs, romelsac reproduqciis alternatiu-
li Sansi ara aqvs.128 saxelSekrulebo mowesrigebisas, magram sakanonmdeblo xarvezis 
SemTxvevaSi, Tu uflebas — ar gaxde mSobeli, romlis ZiriTadi motivi ekonomikuri, 
rCenis saaalimento valdebulebisagan Tavis aridebaa, upirispirdeba sicocxlis war-
moSobis gamarTlebuli molodini, upiratesoba unda mieniWos am ukanasknels da sasa-
marTlom keTilsindisierebis principis gamauqmebeli, SemzRudavi funqciis gamoye-
nebiT Seamsubuqos mxarisaTvis xelSekrulebidan gamomdinare gansakuTrebiT mZime 
Sedegebi.   

marTalia, bavSvis dabadeba Teoriulad ufro gamarTlebulia, vidre embrionis 
ganadgureba, magram SesaZlebelia, genetikur potenciur mSobels ar SeeZlos/surdes 
gestacia da bavSvis dabadebis mizniT moiTxovos embrionis gadacema surogatuli de-
dis an recipientisaTvis.  jdk-is 143-e I b muxlis mixedviT, surogatuli dedis saSvi-
losnoSi embrionis gadatanisa da gamozrdisaTvis  aucilebelia wyvilis Tanxmoba, em-
brionis donaciisas miTiTebuli normis  teleologiuri ganmartebiT SeiZleba dad-
gindes gametebis mimwodebelTa Tanxmobis savaldebulooba. aseT SemTxvevebSi samar-
Tali CixSi eqceva, ramdenadac TiToeul mxares Tavis gamarTlebuli interesi aqvs da 
am pirobebSi ra upiratesia — Seqmnil potenciuri sicocxles, embrions mieces SesaZ-
lebloba daibados Tu ara, samarTlis kompetencias scildeba.  

 
4. daskvna  

  
kvlevam cxadyo, rom qarTuli samarTali ar moicavs embrionis damcav meqanizms. 

faqtobrivad, gayinuli embrioni samarTlis obieqtis kategorias emsgavseba. marTa-
lia, sinze arsebul Tu gayinul ganayofierebul kvercxujreds ver ganvixilavT ada-

                                                            
127  Hesselink M.W.,  The Concept of Good Faith, in Towards a European Civil Code, Bar Ch. V. (ed.), 4th ed.,  

Kluwer Law International BV, 2011, 625. 
128   Robertson J., Prior Agreement for Disposition of Frozen Embryos, Ohio St. J.J., Vol. 51,  1990, 421.  
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mianad, magram udavoa, rom embrioni qoneba ar aris, aramed ufro didi sikeTea.129 igi 

potenciuri sicocxlis fenomenia da amdenad, in vivo embrionis msgavsad, pirobiTi uf-
lebaunarianobis mqone subieqts unda uTanabrdebodes, rac  misi samarTlebrivad 
dacvis aRiarebas gulisxmobs. 

embrionis konservaciis uaryofiTi Sedegebis analizi warmoaCens im samarTleb-
rivi reJimis Seqmnis aucileblobas, romelic gamoricxavs embrionis nivTTan gaTanab-
rebas. amisaTvis aucilebelia, evropuli regulaciebis msgavsad, aikrZalos embrio-
nis gayinvis SesaZlebloba, rac reproduqciis uflebis ara SezRudvis, aramed mowes-
rigebis mcdeloba iqneba.  

 

                                                            
129  Fuselier B. M., The Trouble With Putting All of Your Eggs in One Basket: Using a Property Rights Model 

to Resolve Disputes Over Cryopreserved Pre-embryos, Tex.J.On C.L.&C.R., Vol.14, 2009, 155.  
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wundebuli (uxarisxo) produqtiT miyenebuli zianis anazRaureba 

qarTul sasamarTlo praqtikaSi 

 
I. Sesavali 

 
sabazro urTierTobebis ganviTarebam aqtualuri gaxada iseTi mniSvnelovani 

sakiTxi, rogoricaa produqtis xarisxi. stabiluri da ndobaunariani samoqalaqo 

brunva saWiroebs am brunvaSi moqceuli obieqtebis Sesabamisobas xarisxisaTvis waye-

nebuli moTxovnebisadmi. sxva mraval faqtorebTan erTad, es damokidebulia imaze, 

Tu rogoria xarisxis ganmsazRvreli kanonmdebloba da pasuxismgebloba wundebuli 

produqtiT miyenebuli zianisaTvis. wundebuli produqtisaTvis pasuxismgeblobis 

sakiTxs, saqarTvelos samoqalaqo kodeqsis (SemdgomSi — ssk) garda, awesrigebs spe-

cialuri kanonmdeblobac, kerZod, kanoni `produqtis usafrTxoebisa da Tavisufali 

mimoqcevis Sesaxeb.” 

unda aRiniSnos, rom wundebuli produqtis problema dResac seriozuli, glo-

baluri problemaa, razec metyvelebs evrokavSiris mier 1985 wlis 25 ivliss miRe-

buli 314-e direqtiva `produqtisaTvis pasuxismgeblobis Sesaxeb~ da masSi cvli-

lebebis Setanis Sesaxeb 1999 wlis 10 maisis 34-e direqtiva.1 yovelive aman ganapiroba 

is, rom wundebul produqtze pasuxismgebloba mkacri saxiT Camoyalibda da wina 

planze dadga dazaralebulis interesebi. amasTan, anazRaurebas daeqvemdebara 

rogorc materialuri, ise moraluri ziani. 

statiaSi Seswavlilia qarTuli sasamarTlo praqtika ssk-is im normebis gamoye-

nebasTan dakavSirebiT, romlebic exeba wundebuli produqtiT miyenebuli zianis 

anazRaurebis problemas. calkeuli precedentebis Sinaarsis gadmocemamde, unda iT-

qvas, rom es praqtika arcTu ise masStaburia da mxolod axla yalibdeba. miuxedavad 

amisa, maTSi SeiZleba bevri mniSvnelovani sakiTxis danaxva, rac kodeqsis normebis 

swori ganmartebisaTvis aucilebelia. unda aRiniSnos, rom 2011-2012 wlebSi samoqa-

laqo kodeqsSi Setanili cvlilebebiT uxarisxo produqts ewoda wundebuli produq-

ti da zogierTi sakiTxi mowesrigda axleburad. wundebulis sinonimad zogjer naS-

romSi viyenebT uxarisxos, vinaidan sasamarTlo precedentebi sakanonmdeblo cvli-

lebebamdea Camoyalibebuli. 

 

                                                            
∗  Tsu-is iuridiuli fakultetis doqtoranti, asistent-profesori. 
1  Pfeiffer Th., Juris Texte Zivil- und Zivilprozessrecht, Juris/Luchterhand, 2005, 619-624; Германское право, 

Частъ III, Статут, М., 1999, 835-846. 
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II. pasuxismgeblobis calkeuli SemTxvevebi 
 

1. eleqtroenergia, rogorc produqti  
(e.w. `eleqtroenergiis armiwodebis saqme~) 

 
ssk-is 1011-e muxlis Tanaxmad, sakanonmdeblo cvlilebebamde produqtis cnebaSi 

Sedioda aseve eleqtroenergia. eleqtroenergias produqtad miiCnevs evrokavSiris 
1985 wlis 25 ivlisis 374-e direqtivis meore muxli.2 germanuli samarTlis mixedviT 
ki, marTalia eleqtroba ar iTvleba nivTad, magram igi miiCneva produqtad.3 germa-
nul doqtrinaSi xazgasmiTaa aRniSnuli, rom rodesac xdeba nakliani, wundebuli 
eleqtroenergiis miwodeba, pasuxismgeblobis subieqtebad gamodian eleqtroener-
giis miwodebis uzrunvelmyofi organizaciebi.4    

yuradRebas imsaxurebs eleqtroenergiis armiwodebis, rogorc wundebul pro-
duqtad dakvalificirebis, sakiTxi. amasTan dakavSirebiT saintereso gadawyvetileba 
arsebobs qarTul sasamarTlo praqtikaSi, kerZod, e.w. `eleqtroenergiis armiwodebis 
saqme~5, romelSic eleqtroenergiis miuwodeblobiT gamowveuli ziani kvalifi-
cirdeba, rogorc wundebuli eleqtroenergiiT janmrTelobisTvis miyenebuli ziani. 
unda aRiniSnos, rom es saqme originaluri da iSviaTi precedentia da mniSvnelovan 
samarTlebriv xarvezebs warmoaCens qarTul samarTalSi. saqmis Sinaarsi Semdegia: 
mosarCelem sasarCelo gancxadebiT mimarTa pirveli instanciis sasamarTlos sa-
qarTvelos saTbob-energetikis saministros winaaRmdeg da moiTxova moraluri zi-
anis anazRaureba. mosarCelis moTxovna emyareboda gasuli saukunis 90-ian wlebSi 
arsebul qveynis ekonomikur mdgomareobas, kerZod ki, saqarTvelos mosaxleobi-
saTvis kargad cnobili energokrizisis da sayovelTao gaWirvebis periods. mosar-
Cele, profesiiT msaxiobi da Jurnalisti, aRniSnavda, rom swored am wlebSi dakarga 
Sromis unari, Tavisi Tavis, rogorc msaxiobis da Jurnalistis TviTrealizaciis 
SesaZlebloba. amasTan, sagrZnoblad Seerya janmrTeloba, gadaitana sxvadasxva avad-
myofoba da dasWirda mkurnaloba. 

pirveli instanciis sasamarTlom nawilobriv daakmayofila sarCeli da saqar-
Tvelos saTbob-energetikis saministros daakisra zianis anazRaureba 5000 laris 
farglebSi, anu, imaze naklebi, vidre mosarCele moiTxovda. gadawyvetileba jer 
saapelacio, xolo SemdgomSi sakasacio wesiT gasaCivrda. 

saolqo sasamarTlom ssk-is 1011-e muxlis safuZvelze eleqtroenergia CaTvala 
produqtad da daayena misi uxarisxobis sakiTxi, romelic armiwodebiT gamoixateboda. 

uzenaesma sasamarTlom saolqo sasamarTlos gadawyvetileba dausabuTeblobis 
gamo gaauqma da xelaxla gansaxilvelad daubruna mas. saolqo sasamarTlos unda ga-

                                                            
2  Schulze R., Zimmermann R., Basistexte zum Europäischen Privatrecht, Textsammlung, 2.Auflage, Nolos 

Verlags Gesellschaft, Baden-Baden, 2002, 211-225. 
3  Palandt O.,Kommentar zum BGB; 62. Aufl., Verlag C.H.Beck,  München, 2003, 2712, Rn.1, 2. 
4  Landscheidt Ch., Das neue Produkthaftungsrecht, Verlag neue wirtschafts-briefe, Herne/Berlin, 1990, 56, Rn.33. 
5  ix. <http://prg.supremecourt.ge/DetailViewAdmin.aspx>. 
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erkvia, aris Tu ara eleqtroenergia ssk-is 1010-e muxlis Tanaxmad wundebuli, anu, 
ramdenad SeiZleba CaiTvalos denis armiwodeba uxarisxod? germanuli samarTlis 
mixedviT, am SemTxvevaSi araTu uxarisxoba, aramed produqtic ki ar arsebobs. ar 
SeiZleba msjeloba denis uxarisxobaze, rodesac is ar arsebobs. marTalia, masze, 
rogorc sxeulebriv nivTze, ver vimsjelebT, magram rogorc yidva-gayidvis obieqti, 
is produqtis cnebaSi jdeba da Sesabamisad, misi uxarisxobis sakiTxic SesaZlebelia 
dadges — magram araviTar SemTxvevaSi misi armiwodebis dros, radgan eleqtro-
energia, rogorc produqti ssk-is 1011-e muxlis adrindeli gagebiT, saxeze ar aris. 
sakanonmdeblo cvlilebebiT 1011-e muxlidan amoRebulia eleqtrodeni, rogorc 
produqti. 

  
2. sisxli, rogorc produqti gadamuSavebis Semdeg (e.w. `Sidsis saqme~) 

 
sisxli gadamuSavebis Semdeg miekuTvneba iseT produqtTa ricxvs, romelic 

usafrTxoebis maRal moTxovnebs unda akmayofilebdes. SeiZleba iTqvas, rom sisxli 
miekuTvneba adamianTa janmrTelobisa da sicocxlisaTvis `saSiS~ produqtTa ricxvs. 
Sesabamisad, `sisxlis bankebi~, romlebic swored am produqtis realizacias ewevian, 
valdebuli arian, uzrunvelyon misi maRali usafrTxoeba. kerZod, is ar unda Seicav-
des raime saSiS gadamdeb daavadebas. e.w. `sisxlis Semnaxveli organoebi valdebulia 
aanazRauros ziani, rodesac es sisxli da sxeulis nawilebi gadamdeb, gadamtan daa-
vadebebs Seicavs~.6  

saqarTvelos uzenaesma sasamarTlom Tavis erT-erT gadawyvetilebaSi7 aRniSna, 
rom `dazaralebulis naTesavebi sisxlis SeZenisas varaudobdnen, rom iZendnen 
ueWvelad saimedo, xarisxian produqts da isini nivTis vargisianobis SesaZlo naklze 
aravis gaufrTxilebia~. sakiTxavia, mwarmoeblis mier aseTi gafrTxilebis arsebobis 
SemTxvevaSi iqneboda Tu ara saxeze sisxli rogorc xarisxiani produqti? sisxli ar 
miekuTvneba produqtTa im saxeobas, romlis wundebulobis (janmrTelobisTvis/si-
cocxlisaTvis SesaZlo saSiSroebis Sesaxeb informaciis) miTiTeba Tundac Seam-
subuqebs mwarmoeblis pasuxismgeblobas. es iseTi produqtia, romlis  sruli usaf-
rTxoebis ararsebobis SemTxvevaSi misi samoqalaqo brunvaSi moqceva dauSvebelia. 
miT umetes, rom mwarmoebeli — sisxlis Semnaxveli organoebi maTi realizaciiTaa 
dakavebuli. maTi saqmianoba komerciul xasiaTs atarebs da maTi valdebulebaa, 
miiRon yovelgvari zomebi misi usafrTxoebis uzrunvelyofisaTvis.  

produqtis usafrTxoebis Tundac 10%-is momxmareblis `riskze gadatana~, es 
iTvleba imave pasuxismgeblobis gadakisrebad. SeiZleba iTqvas, rom yovel kon-
kretul produqtze individualuri usafrTxoebis kriteriumebi unda iqnes dadge-
nili. momxmareblis brali sisxlis naklis mqoned miCnevisTvis gamoricxulia. 

 

                                                            
6  Kuhlman H. J.,  Produkthaftungsgesetz: “Gesetz über die Haftung für fehlerhafte Produkte”;  Kommentar, 

3.Aufl.,Verlag Erich Schmidt, Berlin, 2001, 78. 
7  ix. <http://prg.supremecourt.ge/DetailViewCivil.aspx >. 
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3. informaciuli nakli, rogorc produqtis nakli (e.w. `vaqcinis saqme~) 
 

literaturaSi xazgasmiTaa aRniSnuli, rom gamoyenebis nakli mwarmoeblis or-
ganizatoruli Secdomebis mizezia. anu nakli am dros TviT produqtSi ar arsebobs.8 
safrTxesTan dakavSirebuli produqtis arsebobis SemTxvevaSi mwarmoebeli val-
debulia moxmarebis wesebis, gafrTxilebis meSveobiT uzrunvelyos produqtis usaf-
rTxo moxmareba. raime sxva saxis naklis am gziT gamosworeba dauSvebelia. produqtis 
nakli am SemTxvevaSi saSualo donis momxmareblisTvis arasruli an gaugebari mox-
marebis wesebi da instruqciaa. informaciul naklSi SeiZleba igulisxmebodes, aseve, 
arasruli miTiTebani produqtis saSiS, saxifaTo Tvisebebze. mwarmoeblis mxridan  
e.w. gafrTxilebis movaleobis mizani isaa, rom momxmarebels mieces SesaZlebloba, 
Tavi daicvas saSiSroebisgan, romelsac is ver gaiTvaliswinebda.9 

   aqve aRsaniSnavia is, rom TviT produqtis saxeobidan gamomdinare saSiSroeba 
ver gaxdis produqts naklis mqones. anu misi saSiSi daniSnuleba, funqcia ar aris nak-
li TviT am produqtisa.mag.: pistoletiT gasrolis Sedegad sxeulis dazianebis Sem-
TxvevaSi, dazianeba ar unda gaxdes gamoyenebuli iaraRis usafrTxoebis naklis mi-
zezi, radgan ziani mxolod imitom dadga, rom iaraRi iqna gamoyenebuli, amoqmedda.10  

germanuli samarTlisgan gansxvavebiT, qarTul samarTlebriv doqtrinaSi ar 
aris Camoyalibebuli rogorc produqtis usafrTxoebis moTxovnebi, ise naklis 
saxeebi. erTaderTi samarTlis wyaro, romelSic saqonlis naklovanebaTa saxeebze iyo 
saubari, es aris kanoni `momxmarebelTa uflebebis dacvis Sesaxeb~, romelSic 
zogadad iyo mimoxiluli saqonlis saerTo da arsebiT naklovanebebze. 

rac Seexeba sasamarTlo praqtikas, am problemis Sesaxeb arsebobs uzenaesi sa-
samarTlos gadawyvetileba,11 romelic amkvidrebs produqtis informaciuli nakliT 
gamowveuli zianis anazRaurebis praqtikas. saqmis Sinaarsi amgvaria: uzenaesi sa-
samarTlos administraciuli da sxva kategoriis saqmeTa palatam ganixila saqme 
uxarisxo produqtiT miyenebuli zianis anazRaurebis Taobaze, sadac uxarisxo 
produqtad ganixileba e.w. koreuli warmoSobis vaqcina. dazaralebulia am uxarisxo 

vaqcinis Sedegad daavadebuli 12 wlis bavSvi. kerZod ki, B hepatitis profilaq-
tikuri acris Catarebis Semdeg 12 wlis bavSvs ganuviTarda daavadeba tetraparezi, 
anu zeda da qveda kidurebis paralizi. dazaralebulis kanonieri warmomadgeneli 
moiTxovda uxarisxo wamliT miyenebuli zianis anazRaurebas, rasac igi asabuTebda 
imiT, rom am preparats ar axlda araviTari gafrTxileba, SeniSvna misi gamoyenebis 
Sedegad SesaZlo gverdiTi movlenebis Sesaxeb, romlis arsebobis SemTxvevaSi isini ar 
gamoiyenebdnen mas da, bunebrivia, arc Sedegi dadgeboda. anu saxezea produqtis 

                                                            
8  Walter R., Produkthaftungsrecht, Teil II, Kommentar, 1990, 126, Rn.11. 
9  Netellbeck B.I.,  Produktsicherheit /Produkthaftung: Anforderungen an die Produktsicherheit und Ihre 

Umsetzung, Springer-Verlag, 1995, 32. 
10   Netellbeck B. I.,  Produktsicherheit /Produkthaftung: Anforderungen an die Produktsicherheit und Ihre Um-

setzung, Springer-Verlag, 1995, 32, 39. 
11  ix. <http://prg.supremecourt.ge/DetailViewAdmin.aspx>. 
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uxarisxoba, romelic gamoixateba anotaciis, gafrTilebis Tu saqonelze (am Sem-
TxvevaSi wamalze) informaciis ararsebobaSi. 

uzenaesma sasamarTlom zianis anazRaureba daakisra mwarmoebels `wamlisa da 
farmacevtuli saqmianobis Sesaxeb~ saqarTvelos kanonis 26-e muxlis me-4 punqtis 
Sesabamisad da amiT daakonkreta informaciuli nakli. es kanoni iTvaliswinebs 
valdebulebas, samkurnalo saSualebebis mimoqcevisa da gamoyenebis subieqtebis mier 
miwodebul iqnes informacia samkurnalo saSualebis sxva urTierTqmedebis Tavise-
burebaTa Sesaxeb, romelic miTiTebuli ar aris maTi gamoyenebis instruqciaSi. sasa-
marTlom ver miiCnia dadgenilad aseve is faqti, romelic daadasturebda vaqcinis 
mwarmoebeli kompaniis mier miTiTebuli informaciis miwodebas. 

Sesabamisad, aRniSnul SemTxvevaSi adgili aqvs produqtis saSiSi Tvisebebis 
Sesaxeb informaciis arasrul miTiTebas, romlis codnis SemTxvevaSi dazaralebuls 
eqneboda arCevanis gakeTebis SesaZlebloba — gamoeyenebina Tu ara aRniSnuli vaqcina. 
am SemTxvevaSi dazaralebuls es SesaZlebloba moespo. 

sasamarTlos gadawyvetileba wundebuli produqtiT miyenebuli zianisaTvis 
pasuxismgeblobis normebiTac unda daesabuTebina. kerZod, produqtis cnebaSi (mate-
rialuri qonebrivi sikeTe) Sedis e.w. vaqcina, samedicino preparati, wamali, romlis 
warmoeba met sifrTxiles moiTxovs da, Sesabamisad, mkacr pasuxismgeblobas iTva-
liswinebs. vinaidan produqtis cnebaSi jdeba es preparati, Sesabamisad, Semdegi etapi 
misi uxarisxobis dadgenaa, romelmac Sesabamisi ziani gamoiwvia am uxarisxobis Se-
degad. ssk-is 1010-e muxli wundebulad ganmartavs produqts, romelic `ar uzrun-
velyofs im saimedoobas, romelic mosalodnelia~ misgan. saimedoobad, mocemul Sem-
TxvevaSi, specifikuri produqtis arsebobis gamo, miCneul unda iqnes misi var-
gisianoba da Sesabamisi gafrTxilebis, instruqciis arseboba, vinaidan produqtis 
gamoyeneba mZime Sedegebs iwvevs. 

   marTalia, sasamarTlom Sedegis TvalsazrisiT swori gadawyvetileba miiRo, 
magram ukeTesi iqneboda, zustad ganesazRvra wundebuli produqtis kriteriumebi 
da Camoeyalibebina erTiani cneba. vinaidan samoqalaqo kodeqsis 1010-e muxli ar iZ-
leva wundebuli produqtis zust, konkretul ganmartebas, misi Sinaarsi sasamarTlo 
praqtikam unda Seavsos. 

 
4. nivTebi, rogorc dacvas daqvemdebarebuli sikeTeebi 

 
ssk-is 1009-1014-e muxlebSi araa miTiTebuli, rom produqtisaTvis zianis anaz-

Raurebis moTxovna warmoiSoba, Tuki aseve daziandeba nivTi. nivTisadmi miyenebuli 
zianis anazRaureba, rogorc wesi, xdeba deliqturi pasuxismgeblobiT, kerZod, ssk-is 
992-e muxliT. `produqtisaTvis pasuxismgeblobis Sesaxeb~ germanuli kanonis 
pirveli paragrafi iTvaliswinebs nivTisaTvis miyenebuli zianis anazRaurebis Se-
saZleblobas. imaves ganamtkicebs evrokavSiris dasaxelebuli direqtivis me-9 muxli, 
romlis Tanaxmad, zianad miiCneva ara marto sicocxlisa da janmrTelobisaTvis 
miyenebuli ziani, aramed nebismieri qonebis (garda TviT wundebuli produqtisa) 
dazianeba da ganadgureba, romlis Rirebulebac aranakleb 500 evroa da, Cveu-
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lebisamebr, gankuTvnilia piradi sargeblobisa da moxmarebisaTvis, an ZiriTadad mas 
iyenebda da moixmarda piradad dazaralebuli.12 nivTis dazianeba produqtisaTvis 
pasuxismgeblobis normebiT ar gulisxmobs aucileblad fizikuri TvalsazrisiT misi 
substanciis Secvlas. sakmarisia, rom nivTis daniSnulebisamebr gamoyenebis 
SesaZlebloba iyos Semcirebuli.  

ssk-is 1009-e muxli zogadad saubrobs zianis miyenebaze da ar gamoyofs sikeTis 
saxeobas, romelic ziandeba. masSi aRniSnulia, rom wundebuli produqtis mwarmo-
ebeli pasuxs agebs am produqtiT gamowveuli zianisaTvis. am muxlidan ar Cans, Tu ro-
meli saxis zianzea saubari — martooden sicocxlisa da janmrTelobisaTvis miye-
nebul zianze Tu, imavdroulad, nivTebisaTvis miyenebul zianze? Tu daveyrdnobiT 
ssk-is 1014-e muxls, romelic amtkicebs, rom zianis anazRaurebis valdebuleba 
vrceldeba zianze, romelic warmoiSva sikvdiliT an sxeulis anda janmrTelobis 
dazianebiT, SeiZleba gakeTdes daskvna, rom saqme ar exeba nivTebisaTvis miyenebul 
zians. kvlav unda aRiniSnos, rom qonebis dazianebis SemTxvevaSi qarTul samarTalSi 
gamoiyeneba deliqturi pasuxismgeblobis saerTo wesebi. ssk-is 1011-e muxli pro-
duqtis cnebaSi eleqtroenergiasac moiazrebda. wundebuli eleqtrodeniT SesaZ-
lebelia iseTi zianis gamowveva, romelic miadgeba nivTebs. Tumca, aq Cveulebrivi 
deliqturi pasuxismgebloba gamoiyeneba. 

wundebuli produqtiT nivTebisadmi zianis miyenebaze migvaniSnebda `momxma-
rebelTa uflebebis dacvis Sesaxeb~ kanoni, romelic ssk-sgan gansxvavebul wess ad-
genda. aRniSnuli kanonis me-2 muxlSi miTiTebulia, rom saqarTvelos yvela momxma-
rebels ufleba aqvs, moiTxovos misi qonebisaTvis saziano produqciiT miyenebuli 
zaralis anazRaureba. qonebis cnebaSi unda igulisxmebodes aseve nivTebic. 

`produqtisaTvis pasuxismgeblobis Sesaxeb~ germanuli kanoni calke gamoyofs 
nivTisaTvis zianis miyenebas da adgens, Tu ra SemTxvevaSi ar dadgeba pasuxis-
mgebloba. kerZod, aRniSuli kanonis pirveli paragrafis pirveli abzacis me-2 wina-
dadebaSi naTqvamia: `nivTis dazianebisas, es wesebi gamoiyeneba mxolod im SemTxvevaSi, 
roca ziandeba nivTi, romelic Tavad ar aris naklovani da Tavisi Cveuli TvisebebiT 
gamoiyeneba piradi moxmarebisaTvis da dazaralebulma upiratesad am mizniT 
gamoiyena~.13 aqedan Cans, rom Tu wundebuli produqtiT ziani adgeba aseve wundebul 
produqts, zianis mimyenebeli pasuxismgeblobisagan Tavisufldeba.14 

saqarTvelos araerT sasamarTlo gadawyvetilebaSi dasturdeba normaTa mcdari 
Sefardeba amgvari samarTlebrivi davebis gadawyvetisas. xSir SemTxvevaSi adgili 
aqvs mas xanZris Sedegad gamowveuli zianis anazRaurebisas, ufro dazustebiT, 
wundebuli eleqtroenergiis miwodebis Sedegad nivTisaTvis miyenebuli zianis anaz-
Raurebisas. amgvari davebi sasamarTlo praqtikaSi xSiria. ZiriTadad, xanZris war-
momSobi mizezi wundebuli eleqtroenergiis miwodebaa, rac gamoixateba mometebul, 

                                                            
12  Schulze R., Zimmermann R., Basistexte zum Europäischen Privatrecht, Textsammlung, 2.Auflage, Nolos 

Verlags Gesellschaft, Baden-Baden, 2002, 211-225. 
13  Kuhlman H. J., Produkthaftungsgesetz: “Gesetz über die Haftung für fehlerhafte Produkte;” Kommentar, 

3.Aufl., Verlag Erich Schmidt, Berlin, 2001, 35. 
14  iqve. 
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dasaSvebze meti, maRali Zabvis miRebiT, e.w. `mokle CarTviT~. faqtia, rom saxezea 
wundebuli denis miwodeba, Tumca ramdenad SeiZleba dadges wundebuli denis miwo-
debis Sedegad nivTebisaTvis miyenebuli zianis anazRaurebis sakiTxi, es mosamarTlis 
mier normaTa swori Sefasebisa da ganmartebis unarzea damokidebuli. marTalia, 
1009-e muxli iwyeba zogadad zianis anazRaurebis dakisrebiT mwarmoeblisaTvis, 
romelic SeiZleba saxelSekrulebo an deliqtur samarTlebriv urTierTobaSi iyos 
dazaralebulTan, amave muxlis bolo nawilSi dasaxelebulia misive pasuxismgeb-
lobis gamoricxvis ramdenime SemTxveva: Tuki zianis anazRaurebis gamomricxavi 
garemoebani gamoiricxeba, gaCndeba logikuri kiTxva: rogor zianze vrceldeba ssk-is 
1009-e muxliT gaTvaliswinebuli anazRaurebis valdebuleba? ssk-is 1014-e muxli 
masze pirdapir miuTiTebs da azustebs ssk-is 1009-e muxlis pirvel winadadebas. 
kerZod ki: ssk-is `1009-e muxlis mixedviT zianis anazRaurebis valdebuleba vrcel-
deba zianze, romelic warmoiSva sikvdiliT, an sxeulis an/da janmrTelobis dazia-
nebiT.~15 vinaidan aRniSnul davebSi mxolod qonebaze, nivTze miyenebuli zianis anaz-
Raurebis valdebuleba warmoiSva, ssk-is 1009-e muxlis gamoyeneba unda gamoiricxos, 
vinaidan misi gamoyenebis winapiroba swored ssk-is 1014-e muxlia. 

sainteresoa, rogor unda gadawydes aRniSnuli dava? pasuxi martivia: zogadi 
deliqturi samarTlis normebis safuZvelze. Tumca, ssk-is 1014-e muxlSi unda 
Sevides cvlileba da masSi aisaxos qonebisadmi miyenebuli zianis anazRaurebac, 
rogorc es evrokavSiris direqtivaSia warmodgenili. aRniSnuli damatebiT 
garantiebs Seuqmnis dazaralebuls. 

 
5. saxelSekrulebo urTierTobis miuxedavad pasuxismgebloba  

(e.w. `ifqlis saqme~) 
 

qarTuli samarTlis mixedviT, wundebuli produqtiT miyenebuli zianisaTvis 
pasuxismgebloba dgeba saxelSekrulebo urTierTobis miuxedavad. 

ssk-is  1009-e muxlis Tanaxmad, wundebuli produqciis mwarmoebels pasuxismgeb-
loba ekisreba, miuxedavad imisa, imyofeba Tu ara igi saxelSekrulebo urTierTobaSi 
dazaralebul momxmarebelTan. amitom mniSvneloba ara aqvs zianis gamomwvevi pro-
duqti mwarmoebelma miawoda dazaralebuls Tu sxva pirma. magaliTad, Tu dazara-
lebulma zianis gamomwvevi produqti SeiZina ara uSualod mwarmoeblisgan, aramed 
sxva pirisagan, romelmac, Tavis mxriv, produqti mwarmoeblisgan SeiZina, pasuxs agebs 
mainc mwarmoebeli, miuxedavad imisa, rom mwarmoebelsa da dazaralebuls Soris 
saxelSekrulebo urTierToba ar arsebobs. 

saqarTvelos uzenaesma sasamarTlom Tavis erT-erT gadawyvetilebaSi16 zianis 
anazRaurebis movaleoba daakisra ara sasursaTo maRazias, aramed puris mwarmoebel 
qarxanas, romelic dazaralebulTan saxelSekrulebo urTierTobaSi ar imyofeboda.  

                                                            
15  saqarTvelos samoqalaqo kodeqsi, saqarTvelos parlamentis uwyebani, sakanonmdeblo 

damateba, 1997, 31. 
16  ix. <http://prg.supremecourt.ge/DetailViewCivil.aspx>. 
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saqmis Sinaarsi Semdegia: mosarCele-dazaralebulma erT-erT sasursaTo maRa-
ziaSi SeiZina Sps `ifqlSi~ gamomcxvari puri, romlis miRebis Sedegad moiwamla da 
dasWirda mkurnaloba. mogvianebiT Sesabamisi eqspertis daskvniT dadginda, rom puri 
Seicavda Sav nawilakebs — virTagvis eqskrementebs. pirveli instanciis sasamarTlom 
daakmayofila mosarCelis moTxovna zianis anazRaurebaze puris mwarmoebeli qarxnis 
mimarT. bolos, am saqmis gasaCivrebis Semdeg, sakasacio sasamarTlomac sworad 
miiCnia ssk-is 1009-e muxlis safuZvelze mwarmoeblisaTvis pasuxismgeblobis zianis 
anazRaurebis saxiT dakisreba. man aseve miuTiTa ssk-is 1010-e muxlze, romelic 
produqtis uxarisxobas ganmartavs. radganac dadgenilia  produqtis uxarisxoba, 
misi mwarmoebeli da amave produqtiT gamowveuli ziani, valdebul pirs daekisra 
zianis anazRaureba. mwarmoebelma daarRvia e.w. produqtze zedamxedvelobis val-
debuleba da samoqalaqo brunvaSi gauSva wundebuli produqti. 

mopasuxe valdebuli iyo emtkicebina, rom puri gamocxobisTanave da samoqalaqo 
brunvaSi gasvlisas xarisxiani iyo, rom mas ar miuZRvis brali produqtis uxarisxod 
gardaqmnaSi. mas aseve unda daemtkicebina, Tu rogor SeiZleba moxvedriliyo 
virTagvas eqskrementebi purSi. yovelive am mtkicebulebis moyvanis Semdeg 
gairkveoda misi braleuloba aRniSnulTan mimarTebiT. Tumca, unda aRiniSnos, rom am 
mtkicebulebebis moyvana mopasuxis mxridan sakmaod rTulia.  

 
6. mecnierebisa da teqnikis ganviTarebis donis gavlena 

pasuxismgeblobaze (e.w. `Sidsis saqme~) 
 

aRsaniSnavia e.w. `Sidsis saqme~,17 romelic exeba wundebuli produqtis gamo-
yenebiT janmrTelobis dazianebas. saqmis Sinaarsi Semdegia: sakeisro kveTis Sedegad 
bavSvis gaCenis Semdgom mosarCeles dasWirda sisxlis garkveuli raodenobis ga-
dasxma, romelic misma naTesavebma quTaisis sisxlis bankSi SeiZines. mosarCelis da 
bavSvis daavadebis mizezi eqimebis daskvnis safuZvelze aRmoCnda `aiv~ virusi (e.w. 
Sidsi), romelsac quTaisis sisxlis bankSi misi naTesavebis mier nayidi sisxli 
Seicavda. vinaidan saxeze iyo wundebuli produqti — janmrTelobisaTvis saSiSi `aiv~ 
virusis Semcveli sisxli, mosarCelem swored am kuTxiT daayena moTxovna sasarCelo 
gancxadebaSi da moiTxova rogorc materialuri, ise moraluri zianis anazRaureba. 
pirveli instanciis sasamarTlom nawilobriv daakmayofila sarCeli. quTaisis saa-
pelacio sasamarTlom Tavis ganCinebaSi aRniSna, rom, miuxedavad mecnierebisa da 
teqnikis ganviTarebis donisa, quTaisis sisxlis banki, anu mwarmoebeli valdebuli 
iyo `ewarmoebina da gaesxvisebina mxolod usafrTxo sisxli, im garemoebaTa gauT-
valiswineblad, Tu ra Rirebulebis gamokvlevebi esaWiroeba aRniSnuls.~ sasa-
marTlom am SemTxvevaSi ssk-is 1009-e muxlis pirveli nawilis `e~ punqti ar CaTvala 
mwarmoeblis pasuxismgeblobis gamomricxav garemoebad da miuTiTa, rom mom-
xmareblebi aravis gaufrTxilebia nivTis vargisianobis SesaZlo naklze, da, ra Tqma 
unda, isini moelodnen vargisian, usafrTxo produqts.  
                                                            
17  ix. <http://prg.supremecourt.ge/DetailViewCivil.aspx>. 
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saqarTvelos uzenaesma sasamarTlom am saqmesTan dakavSirebiT Tavis ganCinebaSi 
Camoayaliba sruliad axali ganmartebani. kerZod, man calke gamoyo pasuxismgeblobis 
iseTi aragamomricxavi garemoeba, rogoricaa `Sesabamisi teqnikis siZvire da iSvia-
Toba~. sasamarTlom aRniSna, rom mwarmoebeli, romelic yidis iseTi saxis produqts, 
romlis Sesabamisi kompetencia gaaCnia da misi realizacia garkveul riskTanaa dakav-
Sirebuli, valdebulia sawarmo saTanado mowyobilobebiT aRWurvos. sasamarTlom, 
imavdroulad, mwarmoeblis sasargeblod aRniSna, Tu ra SemTxvevaSi SeiZleba gaTa-
visuflebuliyo igi pasuxismgeblobisagan. kerZod, rodesac xdeba janmrTelobisa Tu 
sicocxlisaTvis saSiSi produqtis realizacia da mecnierebisa da teqnikis gan-
viTarebis donis gamo naklis gamokvleva ver xerxdeba, mwarmoebels ufleba aqvs, 
miTiTebis an gafrTxilebis gziT informacia miawodos momxmarebels, raTa am ukanask-
nelma Sesabamisi gadawyvetileba miiRos. es garemoeba erTgvarad pasuxismgeblobis 
gadakisrebis SemTxvevadac SeiZleba iqnes ganxiluli.  

sasamarTlom aseve sworad ganmarta, rom nivTis xarisxis Sesaxeb SeTanxmebis 
ararseboba ar unda gaxdes pasuxismgeblobisgan gaTavisuflebis safuZveli, vinaidan 
mwarmoebeli, Tavisi saqmianobidan da produqtis specifikurobidan gamomdinare, 
valdebuli iyo ewarmoebina xarisxiani, unakli nivTi. maSin rodesac momxmarebeli 
garkveuli ndobiTaa ganwyobili mwarmoeblis mimarT, is valdebulia meti gulisxmi-
erebiT moekidos Tavis saqmianobas, miT umetes, rom momxmarebels saTanado codna ar 
gaaCnia produqtis Sesaxeb. 

amdenad, uzenaesma sasamarTlom swori samarTlebrivi Sefaseba misca gare-
moebebs. Tumca, kargi iqneboda, rom mas aseve ganemarta, Tu ra igulisxmeba mecnie-
rebisa da teqnikis ganviTarebis doneSi, raTa mopasuxisaTvis naTeli gamxdariyo misi 
moTxovnis usafuZvloba. 

aRniSnuli safuZvliT pasuxismgeblobisgan gaTavisufleba ukavSirdeba rogorc 
mecnierebisa da teqnikis donis ganviTarebis Sesaxeb informaciis xelmisawvdomobas, 
misi gaTvaliswinebis realur SesaZleblobas, ise produqtis samoqalaqo brunvaSi 
gasvlis dros. rogorc qarTuli, ise germanuli samarTlis mixedviT, mecnierebisa da 
teqnikis ganviTareba fasdeba drois im monakveTSi, rodesac aRniSnuli produqti 
gavida sarealizaciod. Sesabamisad, mis dadgenas gadamwyveti mniSvneloba eniWeba 
mwarmoeblis pasuxismgeblobis gamoricxvis an dadgenisaTvis. konkretuli sasamarT-
lo davis irgvliv Cndeba kiTxva: ramdenad SeuZlebeli, xelmiuwvdomeli iyo mwarmo-
eblisTvis mecnierebisa da teqnikis donis gaTvaliswineba drois im monakveTSi, ro-
desac es produqti — sisxli — sarealizaciod gavida? sasamarTlo gadawyveti-
lebidan irkveva, rom mopasuxe-mwarmoeblis mxridan mecnierebisa da teqnikis donis 
gaTvaliswinebis subieqtur SeuZleblobas aqvs adgili. kerZod, usaxsrobis gamo 
sisxlis mwarmoebelma organizaciam ver SeZlo iseTi saSiSi produqtis usafrTxoebis 
gadamowmeba, rogoricaa sisxli (romelic SeiZleba iyos  sicocxlisaTvis saSiSi bevri 
sxva daavadebis matarebeli). 

  SeiZleba iTqvas, rom sisxlis mwarmoebel organizaciebs ormagi pasuxismgeb-
loba akisriaT. isini pasuxs ageben donori adamianis gaufrTxilebeli qmedebisaTvis. 
Tumca, vinaidan maTi komerciuli saqmianobis mizani swored sisxliT vaWrobaa, isini 
valdebuli arian, uzrunvelyon maTi usafrTxoebac.  
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7. mtkicebis tvirTis gadanawileba 
 

problemur sakiTxTa ricxvs miekuTvneba wundebuli produqtiT miyenebuli 
zianis dadgomisas mtkicebis tvirTis gadanawileba. ssk-is 1012-e muxli amgvari 
produqtiT miyenebuli zianis dadgomisas mtkicebis tvirTs srulad akisrebs 
dazaralebuls gansxvavebiT germanuli samarTlisagan, romelic am sirTules sasa-
marTlo praqtikaSi danergili principiT, kerZod ki mxareebs Soris mtkicebis tvir-

Tis gadanawilebiT, xsnis. swored am meTods uwodeben  “Beweislastumkehr”-s, romelic 
samarTlianad abalansebs mxareTa uflebebsa da valdebulebebs, daicvan TavianTi 
interesebi sasamarTlos winaSe. marTalia, es wesi SeiZleba erTgvarad samoqalaqo 
saproceso kodeqsis 102-e muxliT gaTvaliswinebul normasTan msgavsebaSi modiodes, 
romlis mixedviT `TiToeulma mxarem unda daamtkicos garemoebani, romlebzedac 
igi amyarebs Tavis moTxovnebs da Sesagebels~. magram aq mtkicebulebaTa gaba-
Tilebis meTods ufro aqvs adgili. magaliTad, rodesac dazaralebuli ambobs, rom 
miadga ziani mwarmoeblis mxridan, anu saxezea ziani, romelic dadga mwarmoeblis 
mier uxarisxod nawarmoebi produqtis Sedegad, sanam mwarmoebeli ar daamtkicebs, 
rom mis mier Seqmnili produqti yovelgvari Secdomis gareSe iqna nawarmoebi, rom mas 
brali ar miuZRvis am produqtis naklis warmoSobaSi, rom moqmedebda yvela wesis 
dacviT, ar daurRvevia nivTze zedamxedvelobis movaleoba da a.S., manam misi, anu ro-
gorc mwarmoeblis, brali dadasturebul iqneba da, Sesabamisad, pasuxsac Tavad agebs 
dazaralebulis winaSe. 

germanuli samarTali ambobs, rom mtkicebis tvirTi ar SeiZleba yvela SemTx-
vevaSi dazaralebuls ekisrebodes. `produqtisaTvis pasuxismgeblobis Sesaxeb~ kano-
nis pirveli paragrafis me-2 abzaciT gaTvaliswinebul SemTxvevebSi (Sesabamisad, ssk-
is 1009-e muxlis I nawilis `b~ da  `g~ punqtebi), kerZod, roca: `saqmis garemoebaTagan 
gamomdinare, SeiZleba imis varaudi, rom nakli, romelmac ziani gamoiwvia, produqts 
ar hqonda sarealizaciod gatanisas,~ `mwarmoebels produqti ar uwarmoebia arc 
gasayidad an sxva komerciuli mizniT, arc Tavisi profesiuli saqmianobis fargleb-
Si~, — swored am SemTxvevebSi pasuxismgebloba gamoiricxeba Tu ara, unda amtkicos 
mwarmoebelma. mtkicebis amgvari gadanawileba gamowveuli unda iyos imiT, rom 
arsebuli garemoebebis codna mwarmoebels ukeT SeuZlia. 

 qarTul samarTalSi `mtkicebis tvirTis~ momwesrigebeli norma marTalia arse-
bobs, magram, rogorc ukve aRiniSna, is mxolod dazaralebuls akisrebs am mova-
leobas. bunebrivia, kanonmdebelma winaswar SeiZleba ver gaiTvaliswinos, Tu ra Se-
degi SeiZleba mohyves am normis gamoyenebas, anu xarvezi yovelTvis SeiZleba aRmoC-
ndes nebismier kanonSi, magram risi mowesrigebac kanoniT srulyofilad ver xer-
xdeba, unda ganmartos doqtrinam da sasamarTlo praqtikam. 

saqarTvelos sasamarTlo praqtikaSic arsebobs iseTi gadawyvetilebebi, rom-
lebSic germaniis sasamarTlo praqtikaSi damkvidrebuli mtkicebis tvirTis gadana-
wilebis analogiuri wesia ganmtkicebuli.  

saqarTvelos uzenaesi sasamarTlos erT-erTi gadawyvetilebidan irkveva, rom 
mopasuxe — vaqcinis mwarmoebelma kompaniam, romlis vaqcinis gamoyenebis Sedegad mZi-
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me avadmyofobiT daavadda mcirewlovani bavSvi, ver SeZlo gaeqarwylebina dazara-
lebulis warmomadgenlis mier moyvanili argumentebi. Sesabamisad, sasamarTlom 
pasuxismgebloba srulad daakisra vaqcinis mwarmoebel kompanias. kerZod, man Tavis 
gadawyveitilebaSi aRniSna: `sakasacio sasamarTlo ver gaiziarebs mopasuxeTa mosaz-
rebas vaqcinaciasa da damdgar Sedegs Soris mizezobrivi kavSiris ararsebobis Tao-
baze. aRniSnulis safuZvels sakasacio sasamarTlos aZlevs saapelacio sasamarTlos 
mxridan gamokvleuli da saqmeSi warmodgenili daskvnebi, romlebic samoqalaqo sap-
roceso kodeqsis 102-e muxlis me-2 nawilis safuZvelze, miekuTvneba mtkicebulebaTa 
erT-erT saxes. aRniSnuli mtkicebulebebis analizi sakasacio sasamarTlos arTmevs 
SesaZleblobas, gamoricxos mizezSedegobrivi kavSiris arseboba, xolo rac Seexeba 
damatebiT da dasabuTebul sakasacio pretenzias, romelic gaaqarwylebda saqmeze 
darTul daskvnebs, kasatorTa mier warmodgenili ar aris. saqmeSi warmodgenili 

masalebiT dadgenilia, rom g. qobalia B hepatitis sawinaaRmdego profilaqtikuri 
acrebis gakeTebamde iyo janmrTeli da udavoa, rom janmrTelobis mdgomareobis 
gauareseba emTxveva vaqcinaciis Semdgom periods~.18  

aRsaniSnavia is, rom Tavdapirvelad mtkicebis process dazaralebuli iwyebs. anu 
winapiroba mwarmoeblis mier sawinaaRmdegos dadasturebisa dazaralebulis mier moy-
vanili argumentebia. erTi mxriv, SeiZleba dazaralebuls mZime tvirTad awves maTi 
mtkiceba. kerZod, ssk-is 1012-e muxlis mixedviT, dazaralebulma unda amtkicos ziani, 
romelic mas miadga swored am wundebuli produqtis gamoyenebis Sedegad da meore, es 
produqti marTlac rom wundebuli iyo. zianis dadgomis damtkiceba momxmareb-
lisaTvis sirTules ar unda warmoadgendes, xolo produqtis uxarisxobis damtkiceba, 
kerZod, Tu ra Secdoma iyo daSvebuli misi warmoebisas, rTuli Sesafasebeli da 
dasamtkicebelia misi mxridan, radgan mas ar gaaCnia sakmarisi codna, gamocdileba, rom 
Tundac SeuiaraRebeli TvaliT mixvdes, Tu ra xarvezi hqonda am produqts. misi 
mtkicebis tvirTi unda Semoifarglebodes mxolod zianis miyenebis faqtiT da, ra Tqma 
unda, mizezobrivi kavSiris dadgeniT damdgar ziansa da wundebul produqts Soris.   

aRniSnul gadawyvetilebaSi mosarCele-dazaralebulma SeZlo warmoedgina 
mtkicebulebani eqspertebis daskvnebis saxiT, rom marTlac arsebobda mizezobrivi 
kavSiri wundebul produqtsa da damdgar Sedegs Soris, kerZod, mwarmoeblis mier 
Sedgenili arasaTanado Tu arasrulyofili instruqciis gamo, romelSic ar iyo 
miTiTebuli SesaZlo gverdiTi movlenebis Sesaxeb. amiT dazaralebuls moespo 
SesaZlebloba, gaekeTebina arCevani vaqcinaciis gakeTeba-argakeTebas Soris. 

germanuli samarTali gonivrulad udgeba am sakiTs. `produqtis pasuxismgeb-
lobisaTvis Sesaxeb~ kanonis pirveli paragrafis me-4 abzacis mixedviT, dazara-
lebulma unda amtkicos pasuxismgeblobis gamamarTlebeli garemoebani, saxeldobr: 
produqtis uxarisxoba, ziani da mizezobrivi kavSiri maT Soris. iqve ganmartavs, rom 
naklis sferos mtkiceba dazaralebulis valdebuleba ar aris.19 mTavaria man daam-

                                                            
18  ix. <http://prg.supremecourt.ge/DetailViewAdmin.aspx> 
19  Kuhlman  H. J.,  Produkthaftungsgesetz: “Gesetz über die Haftung für fehlerhafte Produkte;” Kommentar, 

3.Aufl., Verlag Erich Schmidt, Berlin, 2001, 69. 
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tkicos, rom Secdoma mwarmoeblis sferoSi, anu misi zedamxedvelobis dros war-
moiSva. Sesabamisad, mas aRar daekisreba axsna im mizezebis, ramac naklis warmoSoba 
gamoiwvia.20 

aqve aRsaniSnavia, rom dazaralebuls ekisreba imisi mtkiceba, Tu vin aris mwar-
moebeli, romlis wundebulma produqtmac gamoiwvia ziani. am SemTxvevaSi mtkicebis 
Semobruneba dazaralebulis sasargeblod dauSvebelia21 da, faqtobrivad, SeuZle-
belic. 

aRsaniSnavia agreTve Tbilisis saapelacio sasamarTlos erT-erTi gadawyveti-
leba,22 romliTac sasamarTlom ar daakmayofila mosarCelis moTxovna zianis 
anazRaurebis Taobaze — kerZod, mokle CarTvis Sedegad kuTvnili kompiuterebis ga-
nadgurebisaTvis, vinaidan mosarCelem ver SeZlo zianis miyenebis faqtis dadastureba. 
kerZod, dazaralebuls unda warmoedgina kompiuterebis dazianebis faqtisa da misi 
gamomwvevi mizezis damadasturebeli saTanado mtkicebuleba eqspertizis daskvnis 
saxiT. misi arwarmodgenis mizezi ki eqspertizis daskvnis gakeTebis faqtobrivi 
SeuZlebloba gaxldaT, vinaidan dazaralebulma, rogorc Tavad aRniSna Tavis 
sasarCelo ganacxadSi, e.w. gadamwvari kompiuterebi gadayara. Sesabamisad, sakiTxavia, 
arsebobda Tu ara ziani, an Tu arsebobda, dadga Tu ara aRniSnuli ziani mopasuxis 
braleuli qmedebis Sedegad. mosarCele-dazaralebulis TqmiT, aRniSnuli rva kom-
piuteri SeiZina kompiuterul maRazia `altaSi~, risTvisac gadaixada garkveuli Tanxa. 
yovelive amas ki adasturebda kompaniis mier gacemuli cnobiT. sasamarTlom aR-
niSnuli dokumenti mtkicebulebad ar cno da Sesabamisad ar daadastura mosarCelis 
mier aRniSnuli Tanxis gadaxdis faqti. sasamarTlom miiCnia, rom kompiuterebis SeZenis 
da maTi Rirebulebis gadaxdis faqti dadasturebul unda iyos angariSsworebis 
warmoebis Sesaxeb pirdapiri dokumentis warmodgeniT da ara kompaniis mier gacemuli 
cnobiT. pasuxismgeblobis dakisrebis erT-erTi mTavari komponentis, zianis saxeze 
ararsebobis gamo, mopasuxeze pasuxismgeblobis dakisreba gamoiricxa. 

sasamarTlom dadasturebulad ar cno aseve faqtobrivi garemoeba imis Sesaxeb, 
rom kompiuterebis dazianeba mopasuxis mier arastandartuli maRali Zabvis denis 
anu wundebuli produqtis miwodebis gamo moxda. Sesabamisad, sasamarTlom mtkicebis 
tvirTi, ssk-is 1010-1011-e muxlebidan gamomdinare, mxolod dazaralebuls daakisra, 
xolo mopasuxe misgan gaaTavisufla. 

aRniSnuli gadawyvetileba dazaralebulma gaasaCivra sakasacio wesiT, magram 
sakasacio sasamarTlom dauSveblad cno misi saCivari. 

sakiTxavia agreTve is, rom yofiliyo kidec dadasturebuli wundebuli eleq-
troenergiis miwodebis faqti, moxdeboda Tu ara zianis anazRaureba mosarCele-da-
zaralebulisaTvis dazianebuli kompiuterebis arqonis SemTxvevaSic? SesaZlebelia 
imis varaudi, rom kompiuterebis ganadgurebis mizezi ara maRali Zabvis miwodeba, 
aramed maTi araswori instalaciaa.  aseT SemTxvevaSi, pirvel rigSi, unda dadas-
turdes mizezobrivi kavSiri wundebul produqtsa da damdgar zians Soris, risi 

                                                            
20   Walter R., Produkthaftungsrecht, Teil II, Kommentar, 1990, 373, Rn.116. 
21   Walter R., Produkthaftungsrecht, Teil II, Kommentar, 1990, 372, Rn.115. 
22  Tbilisis saapelacio sasamarTlos ganCineba, 2b/2040-07.  
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damtkiceba ukve SeuZlebeli aRmoCnda dazianebuli nivTebis saxeze ararsebobis ga-
mo. ramdenad SeiZleboda wundebuli eleqtroenergiis miwodebis faqtis sxva gziT 
dadastureba, es sakiTxavia. iqneb sasamarTlos jer unda Seemowmebina, iRebda Tu ara 
saerTod dazaralebuli im dRes eleqtroenergias? anu iyo Tu ara saxeze xarisxiani 
produqtis miwodeba. 

arsebobs agreTve sasamarTlos sxva gadawyvetileba23, rodesac msgavss SemTxve-
vaSi mosarCele-dazaralebulis moTxovna zianis anazRaurebaze srulad iqna dakma-
yofilebuli. kerZod, xanZris gaCenis Sedegad damdgari zianis anazRaureba eqspertis 
daskvnis safuZvelze mosarCelis sasargeblod daekisra eleqtroenergiis mwarmo-
ebel kompanias. eqspertizis daskvniT ki dasturdeba faqtobrivi garemoebani imis 
Sesaxeb, rom xanZris gaCenis mizezi wundebuli eleqtroenergiis miwodeba iyo, rac 
gamoixateboda dauSvebeli parametrebis denis gaSvebiT, ramac gamoiwvia mokle 
CarTva da xanZari. sasamarTlo adasturebs aseve mizezobriv kavSirs mosarCelis bi-
naSi gaCenil xanZarsa da mopasuxe organizaciis qmedebas Soris. Sesabamisad, mopasu-
xis braleuloba dadasturebul iqna da zianis anazRaurebac srulad mas daekisra. 
sasamarTlom dazaralebulis mier moyvanili argumentebi dadasturebulad CaTvala, 
vinaidan mopasuxis mxridan misi gaqarwyleba ver moxerxda. gamodis, rom mopasuxem 
`daumtkiceblobis~ Sedegebi TviTon itvirTa.  

 
 III. daskvna 

    
sasamarTlo praqtikis analizma kargad warmoaCina, Tu rogor iyenebs sasamar-

Tloebi wundebuli produqtebiT gamowveuli zianis anazRaurebis momwesrigebel 
normebs. cxadia, ssk yvela kiTxvaze ar Seicavs pasuxs. es bunebrivicaa. amitom sa-
samarTlo praqtikam unda Seavsos kanonis xarvezi, rasac sasamarTloebi akeTeben ki-
dev. sasamarTloebi SeZlebisdagvarad iTvaliswineben sxva qveynebis sasamarTlo pre-
cedentebsac, raTa rogorc dazaralebulis, ise mwarmoeblis uflebebi samarT-
lianad iqnes daculi. rogorc ssk-is me-4 muxlis pirvel nawilSia aRniSnuli: `mo-
samarTles ara aqvs ufleba, uari Tqvas samoqalaqo saqmeebze marTlmsajulebis gan-
xorcielebaze im SemTxvevaSic, Tu samarTlis norma ar arsebobs, an igi bundovania~. 
amdenad, mas ar unda hqondes davis arasamarTlianad gadawyvetis ufleba samarTlis 
normis ararsebobis an arasrulyofilobis mizeziT. am SemTxvevaSi mas SeuZlia 
mimarTos samarTlis analogias, raTa damkvidrdes swori, samarTliani sasamarTlo 
precedentebi. kerZod ki,  

a) ar SeiZleba eleqtroenergia wundebul produqtad yofiliyo miCneuli, ro-
desac ziani am eleqtroenergiis armiwodebiT dadga. SeuZlebelia saubari produqtis 
uxarisxobaze, rodesac produqti saxeze ar arsebobs. 

b) ar SeiZleba mecnierebisa da teqnikis donis gauTvaliswineblobis mizezad 
usaxsroba iqnes miCneuli, rodesac misi gaTvaliswinebiT xdeba adamianis sicocxlisa 
da janmrTelobisaTvis `saSiSi produqtis~, kerZod, sisxlis, usafrToebis gada-

                                                            
23  <http://prg.supremecourt.ge/DetailViewCivil.aspx>. 
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mowmeba. aRsaniSnavia, rom qarTulma sasamarTloebma amasTan dakavSirebiT axali 
ganmartebebi SeimuSava. 

g) moqmedi kanonmdebloba ar iTvaliswinebs wundebuli produqtiT gamowveuli 
zianis anazRaurebas, rodesac aseTi produqtiT ziani adgeba nivTs. kanonmdeblis 
aseTi midgoma miCneul unda iqnes evrokavSiris samarTalTan Seusabamod. Sesabamisad, 
mizanSewonilia am mimarTulebiT ssk-is norma Seicvalos.  

d) sasamarTloebma mkveTrad unda gamijnon produqtis naklis saxeebi. kerZod, 
produqtis saSiSi Tvisebebis Sesaxeb informaciis arasruli miTiTebis SemTxvevaSi  
saxezea e.w. instruqciuli nakli. amitomac, sasamarTlos SeuZlia Tavisuflad ga-
moiyenos wundebuli produqtisaTvis pasuxismgeblobis normebi, radgan produqtis 
uxarisxobaSi moiazreba instruqciuli nakli. 

 
 



giorgi maxarobliSvili* 

 
 
 

anazRaureba da dazRveva, rogorc kapitalur sazogadoebaTa                       

xelmZRvanel pirTa pasuxismgeblobisgan  

 dacvis samarTlebrivi garanti  

 
I. Sesavali 

 
sakorporacio samarTalSi korporaciuli marTva, misi ganxorcielebis samar-

Tlebrivi saSualebebi, meTodebi da subieqtebi mewarme subieqtis rentabelobis, Se-
sabamisad, aqcionerTa sargeblianobis1 (qonebrivi) zrdis erT-erTi ganmsazRvreli 
kriteriumia. korporaciuli marTva procesia, romelsac konkretuli kompetentu-
ri pir(eb)i axorcieleben. samewarmeo samarTalSi maT direqtorebsa da menejerebs 
uwodeben. sazogadoebis marTvis process Tavisi specifikuri niSnebi aqvs, romelTa 
Sesruleba kvalificiur kadrs moiTxovs. kvalifikacias ki konkretul movaleobaTa 
maqsimalurad zedmiwevniT Sesrulebis unari ganapirobebs. es movaleobebi akisria 
korporaciis xelmZRvanelobas. maTi (movaleobebis) diferencireba unda moxdes 
pirvelxarisxovan da meorexarisxovan movaleobebad, kanonismier,2 saxelSekrulebo 
Tu wesdebidan gamomdinare movaleobebad.3 aRniSnul movaleobaTa matarebel subi-
eqtebs, rogorc wesi, valdebulebebi calmxrivad ganesazRvrebaT. mis calmxrivobas 
ganapirobebs rogorc kanonismieri, aseve sawesdebo SeTanxmebis saTanado daTqmebis 
arseboba, romelTa darRveva xelmZRvanel pirTa pasuxismgeblobis sakiTxis dRis 
wesrigSi dayenebis safuZvelia.4 Tumca, kargi korporaciuli marTva, movaleobasTan 
erTad, uflebebsac moiTxovs. am SemTxvevaSi saubroben direqtorTa da oficerTa 
uflebamovaleobaTa sawesdebo da saxelSekrulebo gansazRvris avtonomiaze. es 
ukanaskneli ukavSirdeba korporaciis xelmZRvanelTa pasuxismgeblobis riskis Sem-
cirebas. pasuxismgeblobis dakisrebis standartis Semcireba amis erT-erTi magali-
Tia. Tumca, naSromis ganxilvis sagani xelmZRvanel pirTa dacvis samarTlebriv kate-
goriaTa ricxvs mikuTvnebuli e.w. indemnifikaciisa5 da direqtorisa da menejeris 

                                                            
* Tsu-is iuridiuli fakultetis doqtoranti; sakorporacio, sabanko da ekonomikuri 

samarTlis institutis wevri (Tsu, iuridiuli fakulteti). 
1  e.w. shareholder value. ix.: burduli i., qonebrivi urTierToba saaqcio sazogadoebaSi, 

Tbilisis universitetis gamomc., 2008, 220-223. 
2   saqarTvelos `mewarmeTa Sesaxeb~ kanonis ramdenime muxli, kerZod, me-9 muxlis me-6 

punqti da 56-e muxli gamodgeba xelmZRvanel pirTa kanonismier movaleobis gansaz-
Rvris safuZvlad. 

3  Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio 
samarTalSi, Tb., 2006, 201. 

4  zogadad xelmZRvanel pirTa pasuxismgeblobasTan dakavSirebiT ix.: Wanturia l., korpo-
raciuli marTva, Tb., 2006, 202-407; Palmiter A.,Corporations, Aspen Publisher, New York 2006, 188-249. 

5   Indemnification. 
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dazRvevis6 institutis ganxilvaa. winamdebare naSromis mizani aRniSnuli institutis 
SedarebiTsamarTlebrivi analizis safuZvelze qarTuli sakanonmdeblo regulato-
ruli simwirisa Tu farTo sawesdebo avtonomiis avkargianobis warmoCena da misi ga-
dawyvetis alternatiuli gzis gamonaxvaa. sakiTxis SedarebiTi analizi bazirebulia 
qarTul, angloamerikul da kontinenturi samarTlis wamyvani qveynebis7 iuridiul 
doqtrinaze. xolo am sakiTxebTan mimarTebiT naSromSi warmodgenili ZiriTadi Tezi-
sebi, qarTuli sasamarTlo praqtikis ararsebobis gamo, gamyarebul iqneba mxolod 
ucxouri sasamarTlo praqtikiT. 

 
II. aRmasrulebel organoTa (pirTa) anazraurebisa da dazRvevis                              

samarTlebrivi safuZveli da buneba 
 

1. xelSekruleba, rogorc direqtorTa anazRaurebisa da dazRvevis8             
gansazRvris safuZveli 

 
direqtori kapitalur sazogadoebaTa saqmianobis warmarTvis umniSvnelovanesi 

subieqtia. misi samarTlebrivi mdgomareoba damokidebulia sawarmos mier masTan da-
debul xelSekrulebasa da sakanonmdeblo regulirebaze. wesdebidan da xelSekrule-
bis dadebidan gamomdinare, direqtors sazogadoebasTan akavSirebs rogorc korpo-
raciul-samarTlebrivi, ise valdebulebiTsamarTlebrivi urTierTobebi.9 rogorc 
wesi, direqtorTan dadebuli xelSekruleba miCneulia xelSekrulebis specifikur 
saxed, romelsac sasamsaxure xelSekrulebas uwodeben,10 Tumca mewarmeTa Sesaxeb ka-
noni msgavs daTqmas pirdapir ar akeTebs. Sesabamisad, gamijnulia samoqalaqosamar-
Tlebrivi urTierToba korporaciulsamarTlebrivi urTierTobisgan. am ukanasknel-
Si moiazreba direqtoris uflebamosilebis dadgenis pirveli safexuri, romelic di-
reqtoris daniSvnis aqtiT gamoixateba. kerZod, direqtoris uflebamosileba (zoga-
dad) ganisazRvreba sazogadoebis wesdebiTa da masTan dadebuli xelSekrulebiT, 
Tumca, xelSekrulebis dadebamde aucilebelia sazogadoebis mier saTanado kandida-
tis wardgena da daniSvna. swored daniSvnis Sesaxeb miRebuli gadawyvetileba iTvleba 

                                                            
6   Directors & Officers Insuarence. 
7   igulisxmeba aSS, didi britaneTi da germania. 
8  indemnifikaciisa da dazRvevis pirobaTa gansazRvris safuZveli identuria da orive 

sazogadoebasa da xelmZRvanel pirTa Soris dadebuli xelSekrulebiT gansazRvras 
eqvemdebareba, Tu erovnuli kanonmdebloba sxva rames ar iTvaliswinebs. Sesabamisad, 
winamdebare TavSi xelSekruleba ganxiluli iqneba mxolod indemnifikaciis safuZ-
velze da naSromis II TavSi dazRveva calke paragrafad aRar gamoiyofa. 

9  Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tb., 2002, 425. Sead.: laza-
raSvili l., sasamsaxure xelSekruleba sawarmos direqtorTan. partniori da direq-
tori Sidasazogadoebriv urTierTobebSi, wignSi: Tanamedrove sakorporacio 
samarTlis Teoriuli da praqtikuli sakiTxebi, Tb., 2009, 314. 

10  magaliTad: Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tb., 2002, 425; 
lazaraSvili l., sasamsaxure xelSekruleba sawarmos direqtorTan. partniori da 
direqtori Sidasazogadoebriv urTierTobebSi, Tb., 2009, 309-328. 
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organulsamarTlebrivi urTierTobis safuZvlad, xolo daniSvnis Semdeg saTanado 
organos mier11 direqtorTan dadebuli xelSekrulebiT yalibdeba im fundamenturi 
ufleba-movaleobaTa katalogi,12 romlis mixedviTac direqtorma unda ixelmZRvane-
los sawarmos marTvis procesSi.13 Sedegad, sasamsaxure xelSekruleba, wesdebasTan 
erTad, unda iyos is samarTlebrivi safuZveli,14 romelSic SeiZleba ganisazRvros di-
reqtoris uflebamosilebaTa farglebi, movaleobebi, minimaluri da maqsimaluri va-
da, romlis ganmavlobaSic unda dainiSnos is sazogadoebis xelmZRvanelobiT Tanam-
debobaze; aseve, misi, rogorc direqtoris, kompensaciis, ise e.w. indemnifikaciisa da 
dazRvevis pirobebi. mokled, gansaxilveli sakiTxis samarTlebrivi regulireba qar-
Tuli kanonmdeblis mier aranair imperatiul sakanonmdeblo daTqmas15 ar moicavs. 
aqedan gamomdinare, misi ganxilva dispoziciurobisa da xelSekrulebis Sinaarsis Ta-
visufali gansazRvris SesaZleblobis mixedviT unda moxdes. Sesabamisad, indemnifi-
kaciis dasaSvebobisa da dazRvevis debulebaTa gaTvaliswinebis SesaZlebloba wesde-
biTa da wesdebidan gamomdinare xelmZRvanel pirebTan arsebuli saxelSekrulebo 
urTierTobiT unda mowesrigdes. 

 
2. direqtorTa anazRaurebis ormagi buneba — saqmianobis anazRaureba             

da procesis xarjebis anazRaureba 
 

2.1. direqtorTa kompensacia 
 

direqtorTa saqmianoba SesaZlebelia ganisazRvros sxvadasxva mimarTulebiT, 
Tumca mas Tavisi saqmianobisTvis kompensacia SeiZleba ar mieces.16 es SesaZlebelia 
SezRuduli iyos nacionaluri kanonmdeblobiT, wesdebiT an/da xelSekrulebiT. ro-
gorc wesi, mowveul direqtorebs ganesazRvrebaT im drois daxarjvis adekvaturi 

                                                            
11  kapitalur sazogadoebebSi — Sps-sa da ss-Si direqtoris damniSnav da misi uflebamosi-

lebis ganmsazRvel organod sxvadasxva subieqti gvevlineba: Sps-Si aRniSnuli uf-
lebamosileba partniorTa saerTo krebas aqvs miniWebuli (`mewarmeTa Sesaxeb~ kanonis 
91 muxlis me-6 punqtis e) qvepunqtis Tanaxmad), xolo ss-Si, romelsac ar evaldebuleba 
hyavdes sameTvalyureo sabWo, es uflebamosileba SeiZleba gadaeces saerTo krebas, 
sxva mxriv, dirqtoris daniSvnis, xelSekrulebis dadebisa da misi uflebamosilebis 
farglebis gansazRvra swored sameTvalyureo sabWos uflebamosilebaSi Sedis (`me-
warmeTa Sesaxeb~ kanonis 55-e muxlis me-7 punqtis v) qvepunqti da me-8 punqtis e) qve-
punqti). daniSvnaze uflebamosil organosTan dakavSirebiT ix.: lazaraSvili l., sasam-
saxure xelSekruleba sawarmos direqtorTan. partniori da direqtori Sidasazo-
gadoebriv urTierTobebSi, Tb., 2009, 328-330. 

12  swored ufleba-movaleobaTa gansazRvris mocemulobaSi Sedis direqtoris kompen-
saciis, procesis xarjebis anazRaurebisa da dazRvevis pirobebi. 

13  mewarmeTa Sesaxeb kanonis 55-e muxlis me-8 punqtis e) qvepunqti. 
14  saubaria qarTul kanonmdeblobaze. 
15  gansxvavebiT aSS-is Revised Model Businnes Corporation Act (R.M.B.C.A)-isa, romelic detalu-

rad III. 2 TavSi iqneba ganxiluli. Sesabamisad, indemnifikaciis meore, sakanonmdeblo 
safuZvlis analizi momdevno nawilSi iqneba mocemuli. 

16  Schneeman A., The Law of Corporations, 5th edition, 2008, 348. 
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kompensacia, romelic man sazogadoebis korporaciul marTvas moandoma,17 xolo di-
reqtorebi, romlebic arian menejerebi da TanamSromelebi anu Sidaorganulad wev-
robis statusiT dakavSirebuli, rogorc wesi, sazogadoebis xelmZRvanelobiTi Ta-
namdebobisTvis ar iReben anazRaurebas.18 kompensaciis micema damokidebulia ramde-
nime faqtorze. pirvel rigSi, es aris sazogadoebis finansuri SesaZlebloba, Tumca 
ZiriTadi xelfasis ganmapirobebeli, rogorc wesi, aRmasrulebeli piris ganaTleba 
da gamocdilebaa, xolo e.w. cvalebad xelfass gansazRvravs aRmasrulebeli piris 
saqmianoba, romelic damokidebulia Sromis nayofierebaze.19 Tavis mxriv, sazogado-
ebis reputacia da Rirebuleba kargi aRmasruleblis mier warmodgenil sazogadoe-
bas gacilebiT maRali aqvs.20 menejmentis anazRaureba SeiZleba Sedgebodes rogorc 
fiqsirebuli, ise cvalebadi komponentisgan. fiqsirebuli komponenti Sedgeba xel-
fasisgan.21 rac Seexeba cvalebadi anazRaurebis gansazRvras, umniSvnelovanesi faq-
tori es aris aRmasrulebeli piris mier Setanili wvlili kompaniis moklevadian da 
grZelvadian finansur saqmianobaSi. cvalebadi komponenti xSirad Sedgeba  wliuri 
bonusebisgan.22 saqmianobis motivaciis gazrdis mizniT cvalebadi anazRaureba di-
reqtorebis anazRaurebis xelSekrulebis mniSvnelovan nawils warmoadgens. ker-
Zod, aRmasrulebel pirebs xSirad eZlevaT sargeblis gegma, romelic Sedgeba sapen-
sio, samedicino da sxva msgavsi gegmebisgan.23 ukanasknel daTqmas Seicavs mewarmeTa 
Sesaxeb kanonic, romlis mixedviTac, direqtoris Sromis anazRaureba SeiZleba gan-
xorcieldes sawarmos mogebidan.24 am SemTxvevas, rogorc wesi, monetarul anazRau-
rebas uwodeben, rac ganpirobebulia misi arsiT — direqtors SeiZleba mieces gar-
kveuli procenti mogebaSi, romelic teqnikurad ganxorcielebadia aqciebis gada-
cemiT.25 SesaZlebelia, rom aRmasrulebel pirebs mieceT anazRaurebis iseTi mniS-
vnelovani sistemis gamoyenebis ufleba, rogoric safondo ofcionia.26 Tumca aqcieb-

                                                            
17   aRniSnuli dro moicavs saerTo krebebze, komitetebis sxdomebze daswreba da sxva 

funqciuri datvirTebisTvis drois daxarjvas. 
18  Schneeman A., The Law of Corporations, 5th edition, 2008, 348. 
19   korporaciuli marTvis saxelmZRvanelo, gamomc. IFC, Tb., 2010, 101. 
20  Bryan S., Hwang L., Klein A., Lilien S., Compensation of Outside Directors: An Empirical Analysis of 

Economic Determinants, New York 2000, 1. 
21   Murphy K., Executive Compensation,1998, 9-10. 
22  Murphy K., Executive Compensation,1998, 10-15. 
23  korporaciuli marTvis saxelmZRvanelo, gamomc. IFC, Tb., 2010, 101. 
24  aRniSnuls aregulirebs `mewarmeTa Sesaxeb~ kanonis me-91 muxlis me-6 punqtis a) 

qvepunqti da 55-e muxlis me-8 punqtis k) qvepunqti. 
25  Schneeman A., The Law of Corporations, 5th edition, 2008, 348. 
26  ofcionis funqcionirebis arsi amgvaria: ofcioni mis mflobels aZlevs aqciis yidvis 

an gayidvis uflebas winaswar gansazRvrul fasad. magaliTad, ofcioni mflobels 
SeiZleba aZlevdes uflebas, iyidos sazogadoebis  aqciebi dRevandel fasad, davuSvaT 
1 larad, sami Tvis Semdeg. ofcionis mflobeli moelis aqciis fasis cvlilebas, sai-
danac mas sargeblis miRebis imedi aqvs. mflobeli SeiZleba varaudobdes, rom aqciis 
Rirebuleba gaizrdeba 2 lariT. am dros ofcionis mflobeli miiRebs 2 laris ode-
nobiT mogebas. ix.: The Options Clearing Corporation, Understanding Stock Options, Chicago 1994, 1-
27; Murphy K.., Executive Compensation, 1998, 16-23; Hall B., Murphy K.., Stock Options for Undiver-
sified Executives, Working Paper No. 01-16. 2001, 1-55. 
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sa da ofcionze27 damyarebuli anazRaureba iseTi sakiTxia, romelic aqcionerTa gadawy-
vetilebas saWiroebs. amis mizezia is, rom kapitalTan dakavSirebuli kompensacia aqcio-
nerebisaTvis mniSvnelovan dafarul xarjebs Seicavs. es xarjebi uxilavia, radgan aR-
ricxvis praqtika ver  adgens ofcionze damyarebuli kompensaciis namdvil Rirebulebas.  

paralelurad, direqtorTa pasuxismgeblobis sakiTxis dayenebis simartivis 
zrdasTan erTad, sxvadasxva skandalebidan28 gamomdinare, izrdeba maTi anazRaure-
bac. aRniSnuli ganapiroba ramdenime garemoebam.29 garemoebaTa formireba ki sakanon-
mdeblo aqtebSic aisaxa.30 magaliTad, mowveuli direqtorebi, gamodian ra sazogadoe-
bis saxeliT mesame pirebTan urTierTobaSi, warmoadgenen aqcionerebs anu arian aqci-
onerTa agentebi.31 es ukanaskneli gamomdinareobs e.w. principal-agentis urTierTo-
bidan, romelsac, Tavis mxriv, sakuTrebisa da marTvis danawilebis principi udevs sa-
fuZvlad.32 am urTierTobis kreativia organizaciaTa marTvis problemebi.33 organi-
zaciaTa marTvis problema, rogorc wesi, sruldeba aRmasrulebel pirTa pasuxis-
mgeblobiT. mokled, samarTlebrivi urTierTobebi ekonomikur aqtivobebSi ganicdis 
erTgvar cirkulacias, romlis aTvlisa da dasrulebis wertilad xelmZRvanel pirTa 
`samsjavro~ gamodis. formula martivia — farTo uflebamosilebaTa farglebi did 
pasuxismgeblobas moicavs. es ukanaskneli rom ar iqces direqtorTa samewarmeo ris-
kebis34 aRebis SiSis sindromad, direqtorTan dadebul sasamsaxure xelSekrulebaSi, 
Sromis kompensaciis debulebaTa gverdiT an mis Semadgenel nawilad,  aucilebelia, 
SeZlebisdagvarad zustad gaiweros maTi indemnifikaciisa da dazRvevis maregulire-
beli konkretuli saxelSekrulebo pirobebi, Tu, ra Tqma unda, sakanonmdeblo don-
eze imperatiul regulaciebTan ar gveqneba Semxebloba. 

 
2.2. indemnifikacia, roforc anazRaurebis saxe 

 
direqtorTa pasuxismgeblobis sakiTxis dRis wesrigSi dayenebisa da sasamarTlo 

doneze ganxilvis dawyebis simartivis paralelurad saWiro iyo maTi pasuxismgeblo-
bisgan gaTavisuflebis samarTlebriv konstruqciaTa demonstrireba. indemnifikacia 
da dazRveva mas Semdeg moeqca Tanamedrove sakorporacio samarTlis yuradRebis 

                                                            
27  Bryan S., Hwang L., Klein A., Lilien S., Compensation of Outside Directors: An Empirical Analysis of Eco-

nomic Determinants, New York 2000, 9-12. 
28  ixileT mag.: Sharfman B., The Enduring Legalicy of Smith v. Van Gorkom, 33 Del. J. Corp. L.287, 2008, 1-19. 
29  Wanturia l., korporaciuli marTva, Tb., 2006, 467. 
30  magaliTad, sarbanes-oqsleis aqti. Schneeman A., The Law of Corporations, 5th edition, 2008, 348. 
31  Bryan S., Hwang L., Klein A..,  Lilien S., Compensation of Outside Directors: An Empirical Analysis of Eco-

nomic Determinants, New York 2000, 1. 
32  sazogadoebis mesakuTreTa da sazogadoebis qonebisa da misi gankargvisa da kontro-

lis gancalkevebulobaze pirveli fundamenturi naSromi Seiqmna 1932 wels adolf 
berlis da gardiner minsis mier. ix.  Berle A.,  Means G., The Modern Corporation and Private 
Property, 1932. 

33  Armour J., Hansmann H., Kraakman R., Agency Problems and Legal Strategies,  in: The Anatomy of Cor-
porate Law, 2nd edition, 2009, 35-53. 

34   Tanamedrove sakorporacio samarTali da, ufro metad, korporaciuli marTva xom, 
ZiriTadad, riskebis marTvasa da maT diversifikacias exeba. 
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qveS, rac msoflios udides korporaciaTa gakotrebam35 kapitalis bazari mniSvnelov-
nad Searyia.36 sazogadoebis warumatebeli saqmianobisTvis, romelic ganapiroba xel-
mZRvanel pirTa arakvalificiurma da arakeTilsindisierma qmedebam, pasuxismgeblo-
ba swored am ukanasknelT ekisrebaT.37 bolo dros Seimneva tendencia, rom ekonomiku-
ri klimatis cvalebadoba samewarmeosamarTlebrivi urTierTobis warmmarTvel pir-
Ta pasuxismgeblobis sakiTxze pirdapir aisaxeba. Sesabamisad, aucilebelia msgavsi 
saqmianobis ganxorcielebisas pirTa waxalisebis garkveuli debulebebis SemoReba. 
swored amitom, sxvadasxva qveynis sakanonmdeblo aqtebi xSirad nebas rTavs an aval-
debulebs sazogadoebas, moaxdinos direqtorTa da sazogadoebis menejerTa38 indem-
nifikacia im valdebulebaTa mimarT, romelic mas (direqtors) warmoeSoba misi Tanam-
debobrivi mdgomareobidan gamomdinare.39 dacvis am standarts avsebs xelmZRvanel 
pirTa dazRvevis instituti.40  

rogorc zemoT aRiniSna, anazRaurebis politikis ganmsazRvreli safuZveli sa-
zogadoebis mier direqtorTan dadebuli xelSekruleba SeiZleba iyos. Tumca, qarTu-
li kanonmdeblobis mixedviT, ase mxolod saxelSekrulebo regulaciiT SeiZleba 
ganisazRvros. rac Seexeba, magaliTad, aSS-is samarTlebriv regulirebas, iq gansxva-
vebuli mdgomareobaa. kerZod, aSS-is bizneskorporaciaTa modeluri kanonis refor-
mirebuli varianti41 sakanonmdeblo doneze akeTebs indemnifikaciis dawesebis nor-
miT regulirebas.42 imisTvis, rom qarTuli samewarmeo-samarTlebrivi urTierTobis 
regulatoruli ukmarisoba naTlad warmoCindes, unda moxdes idemnifikaciis arsis, 
misi saxeebis da gamoyenebis kriteriumTa SedarebiTsamarTlebriv WrilSi ganxilva. 

 
III. indemnifikaciis arsi, saxeebi da ganxorcielebis procedura 

 
1. indemnifikaciis arsis ganmartebisTvis 

 
indemnifikaciis institutis safuZveli saxelSekrulebo urTierTobebTan er-

Tad sakanonmdeblo regulaciebcaa, romlebic ama Tu im sasamarTlo gadawyvetilebi-
Taa gamyarebuli.43 Tumca ismis kiTxva: ra aris indemnifikacia, ra aris misi arsi? in-

                                                            
35  mag.: Worldcom, Enron, Tyco,Adelphia. 
36  Stauss K., Indemnification in Delaware: Balancing Policy Goals and Liabilities, 2004, 145. 
37  xelmZRvanel pirTa pasuxismgeblobasTan dakavSirebiT, zogadad, ix.: Wanturia l., kor-

poraciuli marTva, Tb., 2006, 202-405. 
38  mniSvnelovania, rom sazogadoebis direqtorTa, menejerTa da warmomadgenelTa mi-

marT indemnifikaciisa da dazRvevis zustad erTnairi maregulirebeli norma vrcel-
deba. ix.: Palmiter A., Corporations, Examples an Explanations, Aspen Publisher, 5th ed., 2006, 261. 

39  Palmiter A., Corporations, 2006, 261. 
40   Dobiac J., I Came, I Saw, I Underwrote: D & O Liability Insurance's Past Underwriting Practices and Poten-

tial Future Directions, 14.Conn.Ins.L.J.487, 2008, 1-24. 
41  R.M.B.C.A. 
42  R.M.B.C.A §8.51, §8.52, §8.53, §8.54. 
43  mag.: Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985). ix.: RAMSAY  I., Liability of Directors for Breach of Duty 

and the Scope of Indemnification and Insurance, Company and Securities Law Journal, New York, 1987, 139. 



 
 

g. maxarobliSvili,   anazRaureba da dazRveva, rogorc kapitalur sazogadoebaTa  
xelmZRvanel pirTa pasuxismgeblobisgan dacvis samarTlebrivi garanti 

 

 106 

demnifikacia, es aris instituti, romelic direqtorebisa da menejerebisTvis korpo-
raciis mier im sasamarTlo xarjebis anazRaurebas moicavs, romelic Tanamdebobaze 
yofnasTan dakavSirebiT gamarTuli  sasamarTlo procesidan44 warmoeSobaT.45 zoga-
dad, sasamarTlo davis arsobrivi da Sinaarsobrivi46 sxvaobis miuxedavad, direqto-
rebis mimarT gamoiyeneba indemnifikacia. aRniSnuli uflebamosilebis gamoyenebis 
SesaZlebloba ZalaSi rCeba direqtoris sazogadoebis xelmZRvanelobiTi Tanamdebo-
bidan wasvlis Semdegac.47 igi, erTi mxriv, moicavs saadvokato da sasamarTlo xarje-
bis anazRaurebas, xolo, meore mxriv, garkveuli winapirobebis arsebobisas direqto-
rebisTvis dakisrebuli jarimebis, morigebis Tanxebis an sxva gadasaxadebis anazRau-
rebas. aRniSnulma institutma mniSvnelovani modifikacia ganicada aSS-is samarTleb-
riv sivrceSi. pirveli SemTxveva, romelic 1939 wels dafiqsirda sasamarTlo praqti-
kaSi, dasrulda direqtorTaTvis araxelsayrelad, gamomdinare iqidan, rom niu ior-
kis uzenaesma sasamarTlom indemnifikaciis gamoyeneba korporaciis saqmianobidan ga-
daxvevad anu  sazogadoeba procesis xarjebis anazRaurebaze arauflebamosil subi-
eqtad miiCnia.48 swored aRniSnuli gadawyvetileba iTvleba rogorc direqtorTa, ise 
sazogadoebis warmomadgenelTa Tu menejerTa indemnifikaciis dawesebis saWiroebis 
safuZvlad.49 amis Semdeg aSS-is moqmed kanonebSi50 Setanil iqna cvlilebebi, romel-
mac neba darTo korporaciebs, garkveuli winapirobebis arsebobisas direqtorebis-
Tvis aenazRaurebinaT procesis xarjebi.51 indemnifikaciis arseboba sazogadoebis 
direqtors met `gambedaobasa~ da riskis gawevis Sesaxeb gadawyvetilebis miRebis Se-
saZleblobas aniWebs. mis gareSe direqtorebi ufro metad windaxeduli da frTxili 

                                                            
44  aSS-is samarTlebrivi doqtrina sasamarTlo process ganmartavs rogorc mosalod-

nel, gardauval Tu dasrulebul qmedebas, sarCels, process iqneba es sisxlissamar-
Tlebrivi, administraciulsamarTlebrivi, mediaciis Tu sagamomZieblo. ix.: R.M.B.C.A 
§8.50 (6). 

45  Wanturia l., korporaciuli marTva, Tb., 2006, 471; Schneeman A., The Law of Corporations, 5th 
edition, 2008, 348; Pinto A., Branson D., Understanding   Corporate Law, 3th ed., LexisNexis,2010, 523;  
Hamilton R., The Law of Corporations, 5th ed., 524-530; Palmiter A., Corporations, 2006, 261-262. 

46  iqneba is sisxlisamarTlebrivi Tu samoqalaqosamarTlebrivi. 
47  Palmiter A., Corporations, 2006, 261. es ukanaskneli teqnikurad ganxorcielebadia maSin, ro-

desac sazogadoebasa da direqtors Soris indemnifikaciis debulebebi direqtorTan 
dadebul xelSekrulebaSia Cadebuli. am SemTxvevaSi direqtorTan dadebul xelSekru-
lebas aqvs valdebulebiTsamarTlebrivi xasiaTi, romlis Sewyvetas misi, rogorc 
sazogadoebis xelmZRvanelobiTi Tanamdebobidan wasvla anu korporaciulsamrTleb-
rivi urTierTobis moSla ar iwvevs. Sead.: Pinto A., Branson D., Understanding  Corporate Law, 
2010, 526. zogadad, kerZo samarTlebriv urTierTobebSi arsebul indemnifikaciis xel-
SekrulebasTan dakavSirebiT ix.: Kleinberger D., No Risk Allocation Need Apply: The Twisted 
Minnesota Law of Indemnification, William Mitchell Law Review Vol. 13, No. 4, 1987,  777-842. 

48  Pinto A., Branson D., Understanding  Corporate Law, 2010, 523. 
49  Pinto A., Branson D., Understanding  Corporate Law, 2010, 523. 
50  magaliTad, delaveris samewarmeo kanonmdebloba iTvaliswinebs korporaciebisTvis 

arsebuli an yofili direqtorebis, menejerebis, daqiravebulebisa da warmomadgen-
lebis indemnifikaciis SesaZleblobas garkveuli garemoebebis arsebobisas. Del. Gen. 
Corp. L. §145 (c). Stauss K., Indemnification in Delaware: Balancing Policy Goals and Liabilities, 2004, 161. 

51  Wanturia l., korporaciuli marTva, Tb., 2006, 471. 
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iqnebodnen.52 rac ar unda iyos, direqtorebi daculebi unda iyvnen usafuZvlo sarCe-
lebis gamo xarjebis gadaxdis valdebulebisgan. Tumca, farTo indemnifikaciis gada-
Warbebulma debulebebma SesaZlebelia direqtorTa upasuxismgebloba da arakeTil-
sindisier xelmZRvanel pirTa procesis xarjebis anazRaureba gamoiwvios.53 es ukanas-
kneli ki iqneboda korporaciul samarTlebrivi regulaciebis ugulebelyofisa da 
direqtorTa arakeTilsindisieri qmedebis safuZveli.54 sakorporacio samarTalSi 

damkvidrebuli fundamenturi institutebis arsis dasacavad sxvadasxva ex post da ex 
ante prevenciaa SesaZlebeli. kerZod, indemnifikaciis saxeTa diferentuli klasifi-
cirebisa da implementaciis proceduruli realizaciis gziT SesaZlebelia `oqros 
Sualedis~ monaxva. Sedegad, anazRaurebis diferencirebul saxeTa mimarT gansxvave-
bul Tu erTnair winapirobaTa procesualuri gamoyeneba kvalificiuri mmarTveli 
piris unar-Cvevebis sazogadoebis sasargeblod warmatebulad gamoyenebisa da sakor-
poracio samarTalSi arsebuli `mflobel-mesakuTris~ problemis calkeuli, magram 
mniSvnelovani etapis (sakiTxis) daregulirebis Sesaleblobas mogvcems. Sedegad, er-
Ti mxriv, SenarCunebuli iqneba direqtorTa pasuxismgeblobis dakisrebis substanci-
uri winapirobebis dacvis aqtiuri meqanizmi, xolo, meore mxriv, Seiqmneba xelmZRva-
nel pirTaTvis samewarmeo saqmianobasTan dakavSirebuli gadawyvetilebis ufro meti 
diskreciuli uflebamosilebis miniWebis samarTlebrivi safuZveli. amiT, saboloo 
jamSi, orive mxare, rogorc direqtori, ise sazogadoeba, saqmiani urTieTobis harmo-
nizacias miaRwevs. es ukanaskneli ki mewarme subieqtis substanciur mizans — materia-
luri dovlaTis zrdas — Seuwyobs xels. 

 
2. indemnifikaciis saxeTa klasifikacia 

 
indemnifikaciis saxeTa klasifikacia mis samarTlebriv kategoriaSi ayvanis sa-

fuZvlebis mixedviT xdeba. safuZvelTa rangireba indemnifikaciis debulebaTa 
safuZvlebsa da SemmuSavebel subieqtebSi mdgomareobs. am kuTxiT SesaZlebelia pro-
cesis xarjebis anazRaurebis saxeTa diferencireba sakanonmdeblo, sawesdebo da sa-
xelSekrulebo saxeebad. qarTuli kanonmdeblobisgan gansxvavebiT, aSS-is bizneskor-
poraciaTa modeluri kanoni sakanonmdeblo indemnifikaciis klasifikacias akeTebs 
nebayoflobiT, savaldebulo da sasamarTlos davalebiT dawesebul indemnifikacia-
ze. qarTul samarTlebriv sivrceSi msgavsi sakanonmdeblo daTqmis ararseboba ar ga-
moricxavs indemnifikaciis msgavsi klasebis gamoyofas. ufro metic, aSS-Si arsebuli 
es klasifikacia, magaliTad, nebadarTuli indemnifikacia, mas Semdeg, rac misi dadge-

                                                            
52  Tumca es ar niSnavs imas, rom direqtorebs ar evalebaT, imoqmedon keTilsindisiere-

bis farglebSi, rogorc moiqceoda nebismieri saRad moazrovne adamiani. 
53  Palmiter A., Corporations, 2006, 261-262. 
54  saubaria iseT SemTxvevaze, rodesac korporacia direqtoris indemnifikacias mis mier 

fiduciuri movaleobis darRvevis SemTxvevaSi gaiTvaliswinebs. es iqneboda sakor-
poracio samarTlis erT-erTi mniSvnelovani institutis — fiduciuri movaleobebis 
miznebisa da efeqturad funqcionirebis Sedegebis ugulebelyofa. Palmiter A., Corporati-
ons, 2006, 261-262.  
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na moxdeba partniorTa SeTanxmebiT (wesdebiT),55 is mxareTa56 Sesasruleblad saval-
debulo Zalis mqone xdeba anu direqtorTan dasadebi xelSekrulebis erT-erTi debu-
leba wesdebaSi indemnifikaciis gansazRvra da misi saxelSekrulebo urTierTobaSi 
asaxvaa.57 miuxedavad Tavdapirveli arasavaldebulo (imperatiuli) moTxovnis arar-
sebobisa, mxareTa mier gamovlenili neba nebayoflobiT gansaxorcielebels aqcevs 
savaldebulod Sesasruleblad.58 zemoaRniSnulis ukeT gasagebad indemnifikacia gan-
xilul unda iqnes klasificirebul saxeTa mixedviT. 

 
2.1. savaldebulo indemnifikacia 

 
aSS-is bizneskorporaciaTa modeluri kanoni pirdapir mijnavs indemnifikaciis 

saxeebs da  mis erT-erT saxed savaldebulo indemnifikacias adgens.59 kerZod, Tu di-
reqtori sasamarTlo procesSia CarTuli, rac ganapiroba korporaciaSi misma pozi-
ciam (Tanamdebobam) da is warmatebiT gamodis mopasuxed,60 sazogadoeba valdebulia 
aanazRauros procesis xarjebi advokatis momsaxurebis xarjebis CaTvliT.61 warmate-
buli direqtoris procesis xarjebis anazRaurebis miRebis moTxovnis ufleba arse-
bobs imis miuxedavad, sarCeli Setanil iqna korporaciis saxeliT Tu mesame piris mi-
er. es ufleba aseT direqtors icavs korporaciis mier indemnifikaciis avzraxuli 
uaryofisgan.62 Tumca ismis kiTxva: rodis aris direqtoris mier mopasuxed gamosvla 
da dacva ganxorcielebuli warmatebulad da meore, SesaZlebelia Tu ara savaldebu-
lo indemnifikacia nawilobrivi warmatebuli daculobisTvis?! pirvel SemTxvevaSi 
pasuxi martivia: rodesac sarCeli uaryofilia, gamoTxovilia mtkicebulebaTa arar-
sebobis gamo, an rodesac sasamarTlo procesis damTavrebis Semdeg sazogadoebas ar 
warmoeSva raime saxis valdebuleba.63 direqtori warmatebulad iTvleba maSinac, ro-
desac mosarCelem gamoixmo sarCeli an sarCelis wardgenis  vada gauSva.64magram  di-
reqtoris warmatebulobis ganmsazRvrel kriteriumTagan umTavresi aris is, rom di-
reqtors yvela SemTxvevaSi unda aunazRaurdes sasamarTlo procesze gaweuli xarje-
bi, Tu is am sasamarTlo process moigebs.65 Tumca, Tu mosarCelis sarCeli sasamar-
Tlom ganuxilvelad datova, es ar CaiTvleba direqtoris warmatebad. rac Seexeba na-
wilobriv warmatebas, aSS-is zogierTi Statis kanonmdebloba misi daSvebis SesaZleb-
lobas iTvaliswinebs. kerZod, korporaciis mier sazogadoebis direqtoris indemni-

                                                            
55   Palmiter A., Corporations, 2006, 262. 
56  upiratesad ki sazogadoebis mier. 
57  Stauss K., Indemnification in Delaware: Balancing Policy Goals and Liabilities, 2004, 163-165. 
58  Pinto A., Branson D., Understanding  Corporate Law, 2010, 524. 
59  R.M.B.C.A §8.52; Del.GCL §145 (c). 
60  an mis sasargeblod sruldeba sasamarTlo dava. 
61  Pinto A., Branson D., Understanding  Corporate Law, 2010, 524.  
62  Palmiter A., Corporations, 2006, 262. 
63  Palmiter A., Corporations, 2006, 262-263. 
64  Schneeman A., The Law of Corporations, 5th edition, 2008, 349. 
65  Wanturia l., korporaciuli marTva, Tb., 2006, 474. 
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fikaciis moculobas damokidebuls xdis direqtoris warmatebulobis raodenobasa 
da xarisxze.66 magaliTad, Tu nawilobriv dakmayofilda mosarCelis moTxovna, direq-
tors procesis xarjebis nawilobrivi67  anazRaureba unda mieces.68 rac Seexeba qar-
Tul sakanonmdeblo realobas, direqtorTan dakavSirebiT is aranair daTqmas ar iT-
valiswinebs sasamarTlo xarjebTan mimarTebiT. magram uSvebs aqcionerTa mier deri-
vatuli sarCelis69 wardgenis SemTxvevaSi aqcioneris mier gaweuli sasamarTlos gare-
Se xarjebisa da advokatis xarjebis anazRaurebis valdebulebas.70 es sakanonmdeblo 
daTqma ar modis direqtorTa procesis anazRaurebis klasikur gagebasTan Tanxved-
raSi, gamomdinare iqidan, rom direqtors indemnifikacia unda mieces swored misi 
xelmZRvanelobiT Tanamdebobaze yofnis gamo. ukanaskneli ki ar Seesabameba sazoga-
doebis aqcioneris realur statuss. mokled, qarTuli kanonmdebloba aSS-is indemni-
fikaciis msgavs norma-debulebebs ar Seicavs.  

 
2.2 nebadarTuli indemnifikacia 

 
nebadarTuli indemnifikaciis gaTvaliswinebis SesaZleblobas aSS-is modeluri 

kanoni pirdapir iTvaliswinebs.71 mis teqnikur dasaSvebobas qarTuli kanonmdeblo-
bac iTvaliswinebs. kerZod, indemnifikaciis debulebaTa gaTvaliswineba SesaZlebe-
lia wesdebaSi an sameTvalyureo sabWos mier direqtorTan dadebuli xelSekrule-
biT.72 orive, rogorc aSS-is, aseve saqarTvelo kanonmdeblobis mixedviT, procesis 
xarjebis anazRaureba savaldebuloa, Tu es sazogadoebis wesdebiT, SinaganawesiT an 
xelSekrulebiT aris gansazRvruli. indemnifikaciis yvela sxva saxe, rogor wesi, 
aris nebayoflobiTi.73 nebadarTuli indemnifikaciis arseboba, romlis winapiroba 
direqtoris sasamarTlo procesze warmatebuli mopasuxis rolSi gamosvlaa, ar niS-
navs procesis xarjebis anazRaurebas avtomaturad. is aris sazogadoebis diskreci-

                                                            
66  Stauss K., Indemnification in Delaware: Balancing Policy Goals and Liabilities, 2004, 173-174. 
67  aqve aRsaniSnavia delaveris uzenaesi sasamarTlos 1974 wlis gadawyvetileba: Merritt-Chap-

man Scott Corp. v. Wolfson, 321 A.2d 138 (Del.1974), miTiTebulia: Palmiter A., Corporations, 2006, 263. 
68  direqtorTaTvis procesis xarjebis asanazRaurebel Tanxasa da mis raodenobasTan 

dakavSirebiT ix.:  Mazu D., Indemnification of Directors in Actions Brought Directly by the Corpo-
ration: Must the Corporation Finance Its Opponent's Defense?, 19. Iowa. J. Corp. L. 202, 1-36. Tumca, 
iuridiul doqtrinaSi arsebobs Sexedulebebis, romelic ewinaaRmdegeba zogadad 
indemnifikaciis instituts da Tvlian, rom sazogadoebas mis oponentTan gamarTul 
sasamarTlo procesis xarjebis anazRaureba ar unda daekisros, radgan es iqneba 
finansebis gankargvis aragonivruli cirkularis ganxorcieleba. magaliTisTvis, ix.: 
Kuykendall M., A Neglected Policy Option: Indemnification of Directors For Amounts Paid to Settle 
Derivative Suits.-Looking Past "Circularityt' to Context and Reform, San Diego Law Review, 1995, 1064-
1128. 

69  Wanturia l., korporaciuli marTva, Tb., 2006, 414-420. 
70  `mewarmeTa Sesaxeb~ kanonis 53-e muxlis me-5 punqtis meore abzaci. 
71  R.M.B.C.A §8.51. 
72  `mewarmeTa Sesaxeb~ kanonis 54-e muxlis me-6 punqtis a) qvepunqti da 55-e muxlis me-7 

punqtis v) qvepunqti. 
73  Pinto A., Branson D., Understanding  Corporate Law, 2010, 524. 
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ul uflebamosilebaTa farglebSi arsebuli ufleba, romelic, rogorc wesi, damoki-
debulia imaze, Tu vis mier aris sarCeli Setanili. Tu sarCeli mesame piris mier aris 
Setanili am dros sazogadoebam arawarmatebuli mopasuxis rolSi gamosuli direq-
toris procesis xarjebi SeiZleba aanazRauros an ar aanazRauros.74 anazRaurebis da-
saSvebobas gansazRvravs ramdenime kriteriumi. pirveli, korporaciam SeiZleba 
aanazRauros procesis xarjebi, Tu direqtorebi moqmedebdnen keTilsindisierad da 
sjerodaT, rom maTi moqmedeba sazogadoebis saukeTeso interesebidan gamomdinare-
obda.75 sisxlissamarTlebrivi saqmiswarmoebis dros direqtoris procesis xarjebis 
anazRaureba unda moxdes, Tu maT keTilsindisierad sjerodaT, rom maTi qmedeba ar 
iyo kanonsawinaaRmdego.76 modeluri kanoni korporacias SesaZleblobas aZlevs, wes-
debiT moawesrigon aRniSnuli sakiTxebi,77 Tumca saxeze ar unda iyos kanonis ganzrax 
darRveviT78 gamowveuli xarjebisa Tu zianis79 anazRaureba.80 81  

magram ra xdeba im SemTxvevaSi, roca sazogadoeba an sazogadoebis aqcionerebi 
sasamarTlo process wamoiwyeben direqtoris winaaRmdeg? mas aSS-is modeluri kanoni 
pirdapir iTvaliswinebs da uwodebs indemnifikaciis ganxorcielebis akrZalul Sem-
Txvevas.82 modeluri kanonis mixedviT, Tu sasamarTlos mier sxva ram ar iqneba dadge-
nili,  korporaciam SeiZleba ar aanazRauros procesis xarjebi, Tu is gamowveulia 
direqtoris gamamtyunebeli ganaCeniT83 da Tu sarCeli Setanilia sazogadoebis an aq-
cionerebis mier direqtoris winaaRmdeg.84 85 aseve, direqtori kargavs indemnifikaci-
is uflebas, Tu sasamarTlo daadgens, rom man miiRo iseTi finansuri sargebeli, rom-
lis miRebis ufleba mas ar gaaCnda.86 

                                                            
74  Palmiter A., Corporations, 2006, 263-264. 
75  R.M.B.C.A §8.51 (a)(1)(i)(ii). 
76  R.M.B.C.A §8.51 (a)(1)(iii). 
77  R.M.B.C.A §8.51 (a)(2). 
78   Sead.: Stauss K., Indemnification in Delaware: Balancing Policy Goals and Liabilities, 2004, 171-173. 
79  xarjebis moculobas, zianis, jarimebis, advokatisa da sxva danaxarjebis anazRaurebis 

valdebulebas iTvaliswinebs delaveris sakorporacio samarTali. ix.:  Stauss K., 
Indemnification in Delaware: Balancing Policy Goals and Liabilities, 2004, 168-170. 

80  Wanturia l., korporaciuli marTva, Tb., 2006, 472.   
81  xarjebis moculobasa da anazRaurebis saxeobasTan dakavSirebiT arsebobs delaveris 

ramdenime sasamarTlo gadawyvetileba. magaliTisTvis: Reinhard & Kreinberg v. Dow Che-
mical Co. 2008 Del. Ch.Lexis 39 da Citadel Holding Corp. v. Roven, 603 a.2d 818 (Del. 1992). miTiTe-
bulia: Pintov A., Branson D., Understanding  Corporate Law, 2010, 525. 

82  Schneeman A., The Law of Corporations, 5th edition, 2008, 350. 
83  R.M.B.C.A §8.51 (d)(2). 
84  magram, Tu sarCeli Setanilia direqtoris winaaRmdeg an sazogadoebis, an aqcionerTa 

mier, magram direqtoris qmedeba jdeba nebadarTuli indemnifikaciis standartul 
qcevaTa kategoriaSi, maSin direqtors SeiZleba aunazRaurdes aseTi procesis xar-
jebi. R.M.B.C.A §8.51 (d)(1). Palmiter A., Corporations, 2006, 265. 

85  Sead.:  Kuykendall M., A Neglected Policy Option: Indemnification of Directors For Amounts Paid to Settle 
Derivative Suits.-Looking Past "Circularityt' to Context and Reform, San Diego Law Review, 1995, 1064-
1128. 

86  Pinto A., Branson D., Understanding  Corporate Law, 2010, 524. 



 
 

 
samarTlis Jurnali #1, 2012 

 

 111

2.3. avansi gadasaxadebisa da sxva danaxarjebisTvis 
 

im SemTxvevaSi, rodesac direqtoris winaaRmdeg sasamarTlo procesi mimdinare-
obs, an is aris momavali sasamarTlo procesis savaraudo samizne, rogorc wesi, mas ar 
surs sasamarTlo procesis dasrulebis Semdeg indemnifikaciis Sesaxeb gadawyvetile-
bis miRebas daelodos da surs procesis xarjebi winaswar miReba, raTa gadaixados ad-
vokatis momsaxurebis, eqspertTa da sxva xarjebi.87 sazogadoebis dapireba procesis 
xarjebis anazRaurebis Taobaze direqtoris sasamarTlo procesSi warmatebulad ga-
mosvlis Semdeg SeiZleba usargeblo aRmoCndes, Tu mas (direqtors) ar eqneba aseTi 
xarjebis sakuTari jibidan gadaxdis SesaZlebloba.88 swored amitom, aSS-is Statebis 
umravlesoba iTvaliswinebs savaraudo xarjebisTvis avansis micemas. 89 aseTi avansire-
bis SemTxvevaSi, am etapze ar aris cnobili, moxdeba Tu ara direqtoris savaldebulo 
indemnifikacia, Tu saxeze iqneba nebadarTuli indemnifikaciis ganxorcielebis winapi-
robebi. magram avansis misaRebad direqtorma unda gadasces korporacias werilobiTi 
dadastureba, rom mas keTilsindisierad sjera, rom misi qmedeba Seesabameba indemnifi-
kaciis miRebisTvis saWiro qcevis standarts. 90 aseve, werilobiT dadasturebaSi direq-
torma unda aiRos winaswar miRebuli procesis xarjebis dabrunebis Sesaxeb valdebu-
leba im SemTxvevisTvis, Tu misi qmedeba ar Cajdeba savaldebulo an nebadarTuli in-
demnifikaciis standartul qmedebaTa farglebSi. 91 niSandoblivia, rom direqtoris es 
valdebuleba ar moiTxovs uzrunvelyofas.92 is, Cveulebriv, aris direqtoris mTeli 
qonebis pirdapir da uSualo pasuxismgeblobis masStabiT uzrunvelyofili.93  

procesis xarjebis winaswar gadaxdis (avansis) uflebis praqtikul realizacias 
sWirdeba direqtorTa sabWos an aqcionerTa saerTo krebis mier miRebuli gadawyve-
tileba.94 xmis micemis da gadawyvetilebis miRebis proceduras detalurad gansazR-
vrvavs aSS-is modeluri kanoni.95 modeluri kanonis sxva pirdapiri danawesi proce-
durasTan dakavSirebiT ar arsebobs, Tumca mis komentarebSi gansazRvrulia, rom 
Tu direqtoris mimarT aris e.w. `wiTeli droSis~96  maCvenebeli indemnifikaciasTan 
dakavSirebiT, maSin avansis gacemis dadasturebis uflebamosileba97 sazogadoebas 

                                                            
87  Pinto A., Branson D., Understanding  Corporate Law, 2010, 525. 
88  R.M.B.C.A §8.53. 
89  R.M.B.C.A §8.53 (a)(1). 
90  R.M.B.C.A §8.53 (a)(2). 
91  Pinto A., Branson D., Understanding  Corporate Law, 2010, 525. 
92  R.M.B.C.A §8.53 (b). 
93  R.M.B.C.A §8.53 (c). 
94  R.M.B.C.A §8.53 (c)(1)(i)(ii), R.M.B.C.A §8.53 (c)(2).  
95  Palmiter A., Corporations, 2006, 265. 
96  e.w. “Red flags”. Roth M.,Outside Director Liability: German Stock Corporation Law In Transatlantic Pers-

pective, Journal of Corporate Law Studies, 2008,  368-369;  Sale H., Good Faith’s Procedure and Substance: 
In re Garemark International Inc., Derivative Litigation in: The Iconic Casec in Corporatate Law (Edited By 
Macey J.), Thomson/West, 2008, 292-293. 

97  zogadad, avansis gacema sazogadoebis diskreciul uflebamosilebaTa kategorias mi-
ekuTvneba, magram, Tu sazogadoeba wesdebiT an direqtorTan dadebuli xelSek-
rulebiT SeiboWavs Tavs avansis gacemasTan dakavSirebiT, maSin is valdebulia kanoniT 
dasaSvebi masStabiT aunazRauros direqtors gaweuli xarjebi. R.M.B.C.A §8.58 (a). 
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aRar aqvs.98 aqve aRsaniSnavia erTi mniSvnelovani garemoeba. enronis da uordlkomis 
skandalebis Semdeg miRebuli sarbanes-oqsleis aqti99 konkretul SezRudvebs adgens di-
reqtorisTvis misacem TanxebTan dakavSirebiT. kerZod, sarbanes-oqsleis aqtis 402 pa-
ragrafi Ria korporaciebSi direqtorTa da menejerTaTvis  kreditis micemas an mis gaz-
rdas personaluri sesxis gacemis formiT kanonsawinaaRmdego qmedebad acxadebs. SesaZ-
loa es sakanonmdeblo aqti direqtorTaTvis avansis gacemis akrZalvad miCneuliyo. mag-
ram aSS-is sasamarTlo praqtika sxva kuTxiT ganmartavs mas. erT-erT sasamarTlo gadawy-
vetilebaSi100 mosamarTle luis kaplani ganmartavs, rom sarbanes-oqsleis aqtis aRniSnu-
li paragrafis akrZalva vrceldeba mxolod personalur sesxebze. Sedegad askvnis, rom 
direqtorTaTvis da menejerTaTvis procesis xarjebisTvis avansis micema ar aris perso-
naluri sesxi101 da, Sesabamisad, kanonTa koliziac102 ar iqneba saxeze.103 
 

2.4. sasamarTlos davalebiT gansaxorcielebeli indemnifikacia 
 

zemoT gaanalizebuli SemTxveva exeba direqtoris im xarjebis anazRaurebis po-
litikas, romelic mas korporaciaSi misi poziciidan gamomdinare warmoeSva. sainte-
resoa sakiTxi, rodesac korporaciasa da direqtors Soris sadavo Tavad indemnifi-
kaciis debulebebia. rodesac saubaria indemnifikaciis debulebebze, upirveles yov-
lisa, unda gairkves, ra saxiTaa isini — savaldebulo, arasavaldebulo, dispoziciuri 
Tu imperatiuli. aSS-is modeluri kanoni pirdapir gansazRvravs, rom indemnifikacii-
sa Tu procesis xarjebis winaswar gadaxdis Sesaxeb debulebebi mxolod ise unda 
ganisazRvros, rogorc indemnifikaciis maregulirebeli winamdebare Tavi awesri-
gebs.104 105 saxezea kanonis imperatiuli moTxovna. Sesabamisad, misi gadideba an Secvla, 
Tu amave kanoniT sxva ram ar iqneba gaTvaliswinebuli, SeuZlebelia.106 korporaciaTa 
umravlesoba indemnifikaciisa da avansis debulebaTa savaldebulo xasiaTs gansazR-
vravs wesdebiT, romelic, ra Tqma unda, sakanonmdeblo normebs unda Seesabamebo-
des.107 Tumca, direqtoris gadasaxedidan, viTareba SeiZleba misTvis uaresobisaken 
Sebrundes. SesaZlebelia bordis Semadgenlobis cvlilebam mniSvnelovani gavlena 
moaxdinos kapitaluri sazogadoebis struqturaSi. am ukanasknelma ki SeiZleba gamo-
iwvios sazogadoebis wesdebaSi garkveuli cvlilebebis Setana. mokled, sazogadoebis 

                                                            
98  Palmiter A., Corporations, 2006, 265. 
99  Wanturia l., korporaciuli marTva, Tb., 2006, 32-35. 
100  Envirokare Tech, Inc. v. Pappas (S.D.N.Y., 2006). 
101  Pinto A., Branson D, Understanding  Corporate Law, 2010, 525-526. 
102  saubaria The Sarbanes-Oxley Act §402-sa da R.M.B.C.A §8.53-ze. 
103  modeluri kanonisa da delaveris sakorporacio samarTlis procesis xarjebis winas-

war anazRaurebis (avansis) uflebis SedarebiTsamarTlebrivi mimarTebis dasadgenad 
ix.: Stauss K., Indemnification in Delaware: Balancing Policy Goals and Liabilities, 2004, 174-177. 

104  R.M.B.C.A §8.59. 
105  Sead.: Palmiter A., Corporations, 2006,  266. aseve: Stauss K., Indemnification in Delaware: Balancing 

Policy Goals and Liabilities, 2004, 166-168. 
106  Sead.: Pinto A., Branson D., Understanding  Corporate Law, 2010, 527. 
107  R.M.B.C.A §8.59. 
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marTvis organoebs nebismier dros SeuZlia wesdebaSi arsebuli indemnifikaciisa Tu 
avansis micemis maregulirebeli normebis Secvla.108 amitom, kvalificirebuli direq-
tori yovelTvis amjobinebs, rom procesis xarjebis anazRaurebis debulebaTa im-
plementacia saxelSekrulebo doneze moxdes.109 miuxedavad amisa, zogjer ama Tu im 
korporaciam SeiZleba uari ganacxados direqtoris indemnifikaciaze. aSS-is mode-
luri kanoni aseTi SemTxvevis sakanonmdeblo regulirebas adgens. Tu korporacia 
uars acxadebis indemnifikaciis Sesaxeb diskreciuli uflebamosilebis gamoyenebas-
Tan dakavSirebiT, maSin sasamarTlom, garkveuli winapirobebis arsebobisas, korpo-
racias SeiZleba daavalos direqtorisTvis xarjebis110 anazRaurebis gadaxda.111 sasa-
marTlos mier indemnifikaciis dawesebas aqvs ramdenime winapiroba. pirveli, Tu sasa-
marTlo daadgens, rom  direqtori uflebamosilia savaldebulo indemnifikaciaze,112 
maSin is daavalebs korporacias procesis xarjebis anazRaurebas;113 meore, sasamar-
Tlo daavaldebulebs korporacias im SemTxvevaSi, Tu dadgindeba, rom procesis xar-
jebis gadaxda an misi avansad gacema sazogadoebis uflebamosili organos mier iyo 
dadgenili114 anu is unda iyos korporaciis mier ganxorcielebuli qmedebis Sedegi.115 
Tu direqtoris mier ganxorcielebuli qmedeba ar Seesabameba nebadarTul qcevis we-
sebis standartebs, ver waradgens avansis miRebisTvis valdebulebaTa aucilebel we-
rilobiT mtkicebulebas, an sazogadoebis mier, an sazogadoebis saxeliT aRZrul sa-
samarTlo procesze dadgindeba misTvis valdebulebis dawesebis sakiTxi, an damtkic-
deba, rom is moqmedebda piradi sargeblis miRebisTvis, maSin sasamarTlos, yvela 
mtkicebulebaTa mxedvelobaSi miRebiT, SeuZlia daadginos, rom samarTliani da go-
nivrulia direqtoris indemnifikaciis an procesis xarjebis avansad micemis sakiTxis 
SezRudva.116 SezRudvis Sedegad direqtors SeiZleba aunazRaurdes mxolod sasamar-
Tlo procesidan warmoSobili gonivruli xarjebi.117  

 

                                                            
108  aRniSnuli SemTxvevis klasikur magaliTad iTvleba delaveris sasamarTlos mier 1994 

wels gamotanili gadawyvetileba, romlis drosac erovnulma mediakorporaciam, mas 
Semdeg rac direqtori aiZula Tavi daecva ori federaluri braldebisgan, wesdebaSi 
Seitana cvlileba, romlis mixedviTac, sazogadoeba direqtoris procesis xarjebis, 
advokatis momsaxurebisa da Rirebulebis anazRaurebis valdebulebaze uars acxadeb-
da miuxedavad imisa, direqtoris qmedeba iqneboda keTilsindisieri Tu ara. sasamar-
Tlom gamoitana verdiqti, romlis mixedviTac, sazogadoebas daevala direqtoris 
mier gaweuli xarjebis anazRaurebis gadaxda da korporacias damatebiT dauwesa 
1 550 000 $ gadaxda jarimis saxiT. Salanab v. National Media Corp., 1994 WL 465534. 

109  Pinto A., Branson D., Understanding  Corporate Law, 2010, 526. 
110  am SemTxvevaSi xarjebi moicavs rogorc procesis xarjebs, ise direqtoris mimarT 

arsebul valdebulebaTa dafarvis Tanxebs. 
111  Palmiter A., Corporations, 2006,  265. 
112   R.M.B.C.A §8.52. 
113  R.M.B.C.A §8.54 (a)(1). 
114  R.M.B.C.A §8.54 (a)(2),  
115  R.M.B.C.A §8.58 (a). Sead.: sqolio 106. 
116  R.M.B.C.A §8.54 (a)(3)(i)(ii). 
117  Palmiter A., Corporations, 2006, 265.  
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3. sazRauri sazRaurze118 
 

indemnifikacia, rogorc wesi, moicavs procesis xarjebis anazRaurebis valdebu-
lebas. SesaZloa korporaciam uari ganacxados sazogadoebis wesdebiT gansazRvruli 
indemnifikaciis valdebulebis Sesrulebis Taobaze. am dros direqtors SeuZlia ida-
vos  xelSekrulebis darRvevis gamo.119 sadavo garemeobis arseboba sxvagvar Sedegobriv 
asaxvas povebs direqtorisTvis misacem anazRaurebis odenobasa da saxeobaze. Tu di-
reqtori iZulebuli gaxdeba sasarCelo warmoebis gziT daicvas indemnifikaciis ufle-
ba, maSin sarCelis moculoba ganisazRvreba ara mxolod wina sasamarTlo procesis Se-
degad warmoSobili xarjebis anazRaurebis moTxovnisgan, aramed indemnifikaciis gan-
xorcielebis moTxovnisTvis warmoebuli (dawyebuli) sasamarTlo procesis xarjebis 
anazRaurebisganac.120 aRniSnul sakiTxTan dakavSirebiT delaveris uzenaesma sasamar-
Tlom gamoitana precedentuli gadawyvetileba.121 delaveris uzenaesma sasamarTlom 
delaveris sakorporacio samarTlis indemnifikaciis maregulirebeli normis122 Sina-
arsi ganmarta. kerZod, `indemnifikacia gamoiyeneba `nebismieri sasamarTlo procesis 
dros~-o, unda ganimartos imgvarad, rom es `sasamarTlo procesi~ moicavs indemnifika-
ciis ganxorcielebis moTxovniT wamowyebul sasamarTlo procesis xarjebsac. sazRau-
ris sazRaurze gadaxdis instituti xelmZRvanel pirebs waaxalisebs korporaciis di-
reqtoris Tanamdebobaze muSaobisTvis~.123 delaveris sakorporacio samarTlis 
msgavss, magram modificirebul variants Seicavs bizneskorporaciaTa modeluri kano-
ni. is sazRauris sazRaurze gadaxdis savaldebulod dawesebis SesaZleblobas utovebs 
sasamarTlos, romelic sasamarTlo davalebiT indemnifikaciis dawesebis maregulire-
bel normaSi mis erT-erT qvesaxeobad klasifikacias axdens.124 Tu sasamarTlo daad-
gens, rom direqtors unda mieces procesis xarjebis anazRaurebis an avansis gamoyene-
bis ufleba, mas (sasamarTlos) korporaciis mimarT, aseve, SeuZlia daadginos im goniv-
ruli xarjebis anazRaurebis gadaxdis valdebuleba, romelic direqtors warmoeSva 
indemnifikaciis Sesaxeb sasamarTlo davalebis dadgenis procesis mimdinareobis 
dros.125 ganxiluli sakiTxebis126 paralelur regulirebas ar moicavs saqarTvelos sa-
korporacio samarTali, Tumca am sakiTxTa srulyofisaTvis aucilebelia indemnifi-
kaciis ganxorcielebis, momdevno, proceduruli sakiTxebis analizi. 

                                                            
118  e.w. “Fees on Fees”. 
119   Schneeman A., The Law of Corporations, 5th edition, 2008, 350. 
120  Fees on Fees. 
121   Stifel Financial Corp. v. Cochrane, 809 A.2d 555 (Del. 2002). miTiTebulia: Pinto A., Branson D., Un-

derstanding  Corporate Law, 2010, 526. 
122  Del. GCL §145 (a). 
123  Pinto A., Branson D., Understanding  Corporate Law, 2010, 526. 
124   R.M.B.C.A §8.54 (b). 
125  R.M.B.C.A §8.54 (b) first sentence. 
126  sakiTxTa kategoriaSi Sedis mejenerTa indemnifikacia, Tumca, direqtorTa da mene-

jerTa procesis xarjebis anazRaurebisa da dazRvevis winapirobaTa TiTqmis identu-
robis gamo, maTi calkeul kategoriad dayofa mizanSeuwoneli iqneboda, Sesabamisad, 
mxolod analizi direqtorTa mimarTebiT Sesruldeba. identurobas aSS-is modeluri 
kanonis Sesabamisi normac adasturebs. R.M.B.C.A §8.56. 
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4. indemnifikaciis ganxorcielebis (miRebis) proceduruli mxare 
 

procesis xarjebis anazRaurebis samarTlebrivi bunebis specifikuri elementi 
xarjebis realurad anazRaurebis proceduraa. modeluri kanonis mixedviT, mas Sem-
deg rac dadgindeba, rom direqtors SeiZleba aunazRaurdes procesis xarjebi, rCeba 
kidev ramdenime etapi am gadawyvetilebis sisruleSi moyvanisTvis. pirveli, sazoga-
doebam SeiZleba ar ganaxorcielos indemnifikacia127 manam, sanam indemnifikacia avto-
rizebuli (nebadarTuli) ar iqneba konkretul sasamarTlo procesTan mimarTebiT. 
avtorizireba ki saWiroa mas Semdeg, rac miRebuli iqneba indemnifikaciis ganxorcie-
lebis Sesaxeb gadawyvetileba.128 mocemuli SemTxvevis arsobrivi datvirTva 
ganixileba gadawyvetilebis miRebis ganmaxorcielebel organosa da miRebis procedu-
rul konteqstSi. sazogadoebis mier wesdebis an saxelSekrulebo implementaciiT in-
demnifikaciis ganxorcielebis valdebulebis aRebis129 Semdeg procesis xarjebis ga-
daxdis konkretuli SemTxvevis realuri indemnifikacia sazogadoebis mier gadawyve-
tilebis miRebas saWiroebs. indemnifikaciis gacemis Sesaxeb gadawyvetilebaze ufleba-
mosili sami organo arsebobs. pirveli, procesis xarjebis anazRaurebis Taobaze ga-
dawyvetileba SeiZleba miiRos direqtorTa sabWom, Tu masSi Sedis ori an meti direq-
tori. gadawyvetileba miRebul unda iqnes xmaTa ubralo umravlesobiT, xolo bordi 
gadawyvetilebis miRebaze uflebamosili iqneba, Tu masze warmodgenilia xmis micemis 
uflebis mqone direqtorTa umravlesoba (kvorumi).130 modeluri kanonis mixedviT, 
msgavsi gadawyvetilebis miReba SeuZlia indemnifikaciis procesisTvis Seqmnil specia-
lur komitets, romelic dakompleqtebuli iqneba ori an meti direqtoriT.131 Tu kor-
poraciaSi orze naklebi dauinteresebeli direqtori iqneba, maSin SesaZlebelia Seiq-
mnas specialuri komisia direqtorTa sabWos mier.132 amasTan, specialuri komisiis for-
mirebis procesSi SeiZleba dainteresebulma133 direqtormac miiRos monawileoba. da-
bolos, mesame SesaZleblobad modeluri kanoni iTvaliswinebs indemnifikaciis gacemis 
Sesaxeb aqcionerTa krebis mier gadawyvetilebis miRebas.134 am ukanasknel SemTxvevaSi, 
direqtors, romelic ar aris kvalificirebuli dauinteresebel direqtorad da ro-
melsac aqvs xmis micemis uflebis mqone aqciebi, SesaZlebelia ar mieces xmis uflebis 
gamoyenebis ufleba indemnifikaciis gadawyvetilebis miRebisas.135 mas Semdeg, rac mo-
deluri kanoniT specialurad dadgenili organo miiRebs indemnifikaciis Sesaxeb ga-
dawyvetilebas, aucilebelia misi avtorizacia. indemnifikaciis avtorizaciisTvis sa-

                                                            
127  R.M.B.C.A §8.51. 
128  R.M.B.C.A §8.55 (a). 
129  R.M.B.C.A §8.58 (a). 
130  R.M.B.C.A §8.55 (b) (1). 
131  R.M.B.C.A §8.55 (b) (1) second sentence. 
132  R.M.B.C.A §8.55 (b) (2)(i)(ii). 
133  logikuria, rom interesis mqone direqtori ganimarteba indemnifikaciis miRebis 

subieqtad, romelsac sazogadoeba aunazRaurebs procesis xarjebs. 
134  R.M.B.C.A §8.55 (b) (3). 
135  R.M.B.C.A §8.55 (b) (3). 
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Wiroa zustad igive procedura, rac procesis xarjebis gansazRvris gadawyvetilebas 
sWirdeba.136 magram, Tu direqtorTa sabWoSi orze naklebi dauinteresebeli direqto-
ria, maSin avtorizaciis ufleba aqvs mxolod direqtorTa sabWos mier arCeul specia-
lur komisias.137 dabolos, korporaciis mier ganxorcielebuli indemnifikaciis Sesa-
xeb informacia unda miewodos korporaciis aqcionerebs werilobiT korporaciis wli-
uri angariSebis damtkicebis dros.138 ganxiluli proceduruli sakiTxi indemnifikaci-
is sisruleSi moyvanis bolo or safexuria. 

rac Seexeba saqarTvelos kanonmdeblobas, msgavsi debulebebis monaxva SeuZlebe-
lia. Tumca SesaZlebelia konkretul samarTlis principTa da debulebaTa ganmarte-
bis gziT indemnifikaciis ganxorcielebis gadawyvetilebis mimRebi organos dadgena.  

saqarTvelos mewarmeTa Sesaxeb kanoni 2008 wlis 14 martis cvlilebaTa ganxorci-
elebis Semdeg gansazRvravs rogorc orsafexuriani marTvis, ise erTsafexuriani mar-
Tvis arsebobis SesaZleblobas,139 anu iTvaliswinebs Sereul sistemas.140 Sesabamisad, 
indemnifikaciis Sesaxeb gadawyvetilebis miRebaze kompetentur organod, marTvis 
sxvadasxva sistemidan gamomdinare, gansxvavebuli subieqti unda ganisazRvros.  

im SemTxvevaSi, Tu saxeze iqneba erTsafexuriani marTvis sistema, mewarmeTa Sesa-
xeb kanoni ss-is saerTo krebis kompetenciaSi indemnifikaciis gadawyvetilebis miRe-
bis msgavs danawess ar Seicavs.141 Tumca es ar niSnavs, rom gadawyvetilebis miRebaze 
uflebamosili organo erTsafexuriani marTvis dros ganusazRvreli darCeba. am 
dros sakorporacio samarTalSi saubroben marTvis organos (aqconerTa saerTo kre-
bis) daweril142 da dauwerel (eqsplicitur da implicitur) uflebamosilebaTa Sesa-
xeb. swored  dauwerel uflebamosilebaTa farglebSi unda moviazroT kanoniT gauT-
valiswinebel uflebamosilebaTa mTeli wyeba, romlis gansazRvra-dakonkreteba, ro-
gorc wesi, SesaZlebelia wesdebiT.143 Tumca, Tu wesdebiT ar iqneba msgavsi daTqma ga-
keTebuli, arc es gamoricxavs an zRudavs saerTo krebis kompetenciaTa farglebs. 
mokled, Tu indemnifikaciis implementacia moxdeba erTsafexuriani marTvis siste-
mis dros, mas, ra Tqma unda, gansazRvravs saerTo kreba.144 Sesabamisad, rodesac pro-
cesis xarjebis gacemis gadawyvetilebis miRebaze dadgeba saqme, masze uflebamosil 

                                                            
136  R.M.B.C.A §8.55 (c). 
137  R.M.B.C.A §8.55 (b) (3). 
138  Wanturia l., korporaciuli marTva, Tb., 2006, 474; R.M.B.C.A §16.21 (a). rac Seexeba 

qarTul kanonmdeblobas, mewarmeTa Sesaxeb kanonis 54-e muxlis me-6 punqtis z) 
qvepunqtis mixedviT, aqcionerTa saerTo krebis kompetenciaSi Sedis direqtorebisa 
da sameTvalyureo sabWos angariSebis damtkicebis uflebamosileba.  

139  Wanturia l., korporaciuli marTva, Tb., 2006, 110-150. 
140  `mewarmeTa Sesaxeb~ kanonis Taobaze mosamarTleTa samuSao Sexvedris Sedegad miRebu-

li rekomendaciebi da masalebi, saqarTvelos uzenaesi sasamarTlo, IFC (gamomc.), Tb., 
2009, 7-22. 

141  mewarmeTa Sesaxeb kanonis 54-e muxli ar Seicavs msgavs regulirebas. 
142  daweril kompetenciaTa arealSi moiazreba mewarmeTa Sesaxeb kanonis 54-e muxlis me-6 

punqtiT gansazRvruli uflebamosilebaTa jaWvi. 
143  es ukanaskneli gamomdinareobs sawesdebo avtonomiis principidan. 
144  romelic, qarTuli kanonmdeblobis mixedviT, aseve, iqneba dauwerel uflebamosile-

baTa ganxorcielebis klasikuri magaliTi. 
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organod unda ganisazRvros aqcionerTa saerTo kreba. Tumca, Tu aSS-is modeluri 
kanonis indemnifikaciis momwesrigebel normaTa implementirebas movaxdenT qarTul 
realobaSi, saxeze iqneba ara mxolod saerTo krebis  dauwerel kompetenciaTa arse-
boba, aramed aRmasrulebeli organos, direqtorTa sabWos dauwereli uflebamosi-
lebac.145 ganxiluli analizis safuZvelze SesaZlebelia iTqvas, rom qarTul sakanon-
mdeblo regulaciaTa ukmarisobis Sedegad sasamarTlo davis warmoSobis SemTxvevaSi 
indemnifikaciis debulebaTa implementaciis eqskluziuri uflebamosileba saerTo 
krebas aqvs,146 xolo procesis xarjebis gansazRvrisa da gacemis Sesaxeb gadawyveti-
lebis miRebaze uflebamosili organo, dauwereli kompetenciidan gamomdinare, aqci-
onerTa saerTo kreba an aRmasrulebeli sabWoa. 

rac Seexeba marTvis orsafexurian sistemas, aq gansxvavebul garemos sameTvalyu-
reo sabWos instituti qmnis. mewarmeTa Sesaxeb kanoni sameTvalyureo sabWos kompe-
tenciaSi pirdapir gansazRvravs direqtorTan xelSekrulebis dadebis uflebamosi-
lebas.147 rogorc wesi, indemnifikacias unda iTvaliswinebdes wesdeba. Sedegad, sameT-
valyureo sabWo wesdebiT daSvebuli indemnifikaciis debulebaTa implementirebas 
direqtorTan dadebul xelSekrulebaSi misi dakonkretebiT axdens. mewarmeTa Sesa-
xeb kanoni gansazRvravs im gadawyvetilebaTa kategorias, romelic mxolod sameT-
valyureo sabWos TanxmobiT SeiZleba iqnes miRebuli.148 martivia, rom am SemTxvevaSi 
saubaria Tanagadawyvetilebaze, romelSic unda monawileobdes rogorc marTvis 
`mTavari~ organo,149 ise makontrolebeli organo.150 aRniSnul gadawyvetilebaTa ka-
tegorias miekuTvneba direqtorTaTvis `...mogebasa da msgavs urTierTobebSi monawi-
leobis gansazRvra...~ .151 imisaTvis, rom sameTvalyureo sabWos mier am uflebamosile-
bis sworad gamoyeneba iyos SesaZlebeli, unda ganimartos aRniSnuli norma. Tu amo-
valT normis Teleologiuri ganmartebidan, `msgavsi urTierToba~ moicavs farTo ga-
gebas. `msgavsi urTierTobis~ farTo ganmarteba  unda moxdes mogebasTan mimarTebiT, 
anu iyo Tu ara kanonmdeblis mizani direqtorisTvis, sakanonmdeblo doneze, mogebis 
miRebisa anu aqtivis miRebis sxva SesaZlebloba gaeTvaliswinebina. mokle daskvnis sa-
xiT: kanonmdebelma gaiTvaliswina xelmZRvanel pirTa anazRaurebis saxed mogebis 
garda sxva saxeobaTa daSveba-arsebobis SesaZlebloba, romelic SesaZlebelia iyos, 
magaliTad, safondo ofcioni.152 Tumca, es iqneboda normis viwro ganmarteba. farTo 
ganmartebiT, anazRaureba, rogorc ukve iqna ganxiluli,153 moicavs rogorc direqto-
ris saqmianobisTvis gasacem kompensacias, ise procesis xarjebis gacemas. zemoT gan-

                                                            
145  gamomdinare iqidan, rom aSS-is modeluri kanoni — indemnifikaciis gansazRvrisa da 

avtorizaciis kompetencia — aqcionerTa saerTo krebis gverdiT, alternatiul saSua-
lebad dauinteresebel direqtorTa sabWosac ganixilavs. R.M.B.C.A §8.55 (b)(1). 

146  erTsafexuriani marTvis sistemis dros. 
147  mewarmeTa Sesaxeb kanonis 55-e muxlis me-7 punqtis v) qvepunqti. 
148  mewarmeTa Sesaxeb kanonis 55-e muxlis me-8 punqti. 
149  aqcionerTa saerTo kreba. 
150  sameTvalyureo sabWo. 
151  mewarmeTa Sesaxeb kanonis 55-e muxlis me-8 punqtis k) qvepunqti. 
152   Hall B.,  Murphy K., Stock Options for Undiversified Executives, Working Paper No. 01-16. 2001, 1-55 
153  II 2. 
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viTarebuli logikuri msjelobis bolo rgolia imis ganmarteba, Tu ramdenad SeiZle-
ba procesis xarjebis anazRaureba miCneul iqnes anazRaurebis saxed. anazRaureba sa-
xezea maSin, rodesac direqtori sazogadoebis mxridan iRebs konkretul sargebels 
(aqtivs). Tu sazogadoeba wesdebiTa da direqtorTan dadebuli xelSekrulebiT154 da-
saSvebad cnobs indemnifikaciis instituts, es niSnavs, rom direqtors, konkretuli  
garemoebis, kerZod, sazogadoebis xelmZRvanelis Tanamdebobidan gamomdinare, sasa-
marTlo xarjebi SeiZleba anazRaurdes. es ukanaskneli sazogadoebis `keTil nebaze~, 
anu imazea damokidebuli, Tu ramdenad gaiTvaliswinebs wesdebaSi mis dasaSvebobas.155 
Sesabamisad, Tu sazogadoebis mier indemnifikaciis uflebis gamoyeneba ar iqneba gan-
sazRvruli, maSin, sazogadoebis xelmZRvanelobiTi uflebamosilebis ganxorciele-
bidan gamomdinare, sasamarTlo xarjebis anazRaureba (orive SemTxvevaSi — gamar-
Tldeba Tu ubralod zianis anazRaureba daekisreba) mouwevs Tavad direqtors pira-
di qonebidan. Tu direqtors msgavsi gadasaxadis gadaxda mouwevs, es iqneba misi saqmi-
anobis ganxorcielebidan warmoSobili valdebuleba anu sazogadoebidan `miRebuli~ 
pasivi. magram, Tu direqtoris keTilsindisieri qmedebis gamo gamarTuli sasamarTlo 
procesis xarjebi sazogadoebis qonebidan anazRaureba, saxeze iqneba pasivis mfaravi 
qmedeba, romelic sxva araferia Tu ara direqtorisTvis qonebrivi sikeTis gaweva, 
konkretulad, aqtivis gadacema. Sedegad, zemoaRniSnuli normis Teleologiuri gan-
martebisa da sistemuri analizis safuZvelze, SeiZleba iTqvas, rom qarTuli kanon-
mdebloba orsafexuriani marTvis dros ganmartebis ufro farTo SesaZleblobas iZ-
leva. ganmartebis Sedagad ki miRebul iqna Semdegi: orsafexuriani sistemis arsebobis 
dros indemnifikaciis gacemis Sesaxeb gadawyvetilebis mimReb organod gansazRvru-
lia aqcionerTa saerTo kreba sameTvalyureo sabWosTan erTad.156 sameTvalyureo 
sabWos es uflebamosileba dadgenilia mewarmeTa Sesaxeb kanonis 55-e muxlis me-8 pun-
qtis k) qvepunqtiT. xolo Tu erTsafexurian sistemasTan SemxeblobaSi dRis wesrigSi 
dadgeba indemnifikaciis sakiTxi, maSin misi gacemis Sesaxeb gadawyvetilebas saerTo 
kreba miiRebs, romelic, swored dauwereli kompetenciidan gamomdinare, unda gani-
martos ase: Tu saqarTveloSi funqcionirebadi kapitaluri tipis sazogadoebis mar-
Tvis organoebi gadawyveten indemnifikaciis institutis daSvebis SesaZleblobas, 
maT amis teqnikur saSualebas sawesdebo avtonomiis farglebi da direqtorTan xel-
Sekrulebis dadebis SesaZlebloba aZlevs, xolo Tu indemnifikaciis praqtikuli ga-
moyenebis aucilebloba Seiqmneba, marTvis sistemuri diferencirebis mixedviT, in-
demnifikaciis proceduruli gacema-ganxorcieleba zemoaRniSnuli ori mimarTule-
biT unda moxdes. procesis xarjebis paralelurad, umniSvnelovanesia xelmZRvanel 
pirTa dazRvevis instituti, romelic, misi funqciuri datvirTvidan gamomdinare, in-
demnifikaciis institutis gverdiT unda iqnes ganxiluli. 

                                                            
154  qarTuli kanonmdeblobis mixedviT. 
155  Tumca Tu indemnifikacia ganisazRvreba wesdebiT, es sazogadoebisTvis savaldebu-

lod Sesasrulebeli xdeba. 
156  Tu wesdebiT sxva ram ar iqneba gansazRvruli. mewarmeTa Sesaxeb kanonis 55-e muxlis me-8 

punqti.  
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IV. dazRveva, rogorc xelmZRvanel pirTa dacvis                                                
samarTlebrivi garanti 

 
1. xelmZRvanel pirTa dazRvevis samarTlebrivi arsi157 

 
indemnifikaciis gamamyarebeli da anazRaurebis politikis erT-erTi Semadgeneli 

xelmZRvanel pirTa dazRvevis institutia.158 sazogadoebis ekonomikur warmatebulo-
bas samewarmeo saqmianobis swori korporaciuli marTva ganapirobebs.159 marTvis pro-
cesis kompleqsuroba zrdis xelmZRvanel pirTa pasuxismgeblobis masStabs maTive mo-
valeobaTa simravlis proporciulad. anazRaurebis politikis swori dagegmareba ki 
direqtorTa pasuxismgeblobis gazrdis sakiTxs kiTxvis niSnis qveS ayenebs.160 Cveuleb-
riv, direqtorTa pasuxismgeblobisgan gaTavisufleba dazRvevis gaformebis gziT sa-
zogadoebis wesdebaSi SeiZleba mowesrigdes.161 miuxedavad imisa, ama Tu im qveynis ka-
nonmdebloba iTvaliswinebs Tu ara indemnifikaciis dasaSvebobas sakanonmdeblo done-
ze, dazRveva mainc calke dgas da is, rogorc wesi, dasaSvebia.162 gansxvavebuli viTare-
baa aSS-Si, sadac modeluri kanoni163 pirdapir uSvebs anazRaurebis saxeobad xelmZRva-
nel pirTa dazRvevas, Tumca es ukanaskneli, indemnifikaciisgan gansxvavebiT, savalde-
bulo xasiaTs (sakanonmdeblo doneze) ar atarebs.164 modeluri kanonis mixedviT, kor-
poracias165 SeuZlia daazRvios sakuTari Tavi indemnifikaciasTan mimarTebiT da da-
azRvios direqtori im SesaZlo valdebulebaTa mimarT, romelsac ar anazRaurebs in-

                                                            
157  winamdebare naSromis mizani ar aris dazRvevis, rogorc samoqalaqosamarTlebrivi in-

stitutis, Sinaarsobrivi da proceduruli ganxorcielebis ganxilva-analizi, Sesaba-
misad, saqarTvelos samoqalaqo kodeqsiT regulirebuli dazRvevis mecnieruli analizi 
Sesrulebuli kvlevis arc Sinaarsobriv da arc struqturul konteqstSi ar jdeba. 

158  Palmiter A., Corporations, 2006, 261. 
159   magram iuridiul literaturaSi damkvidrebuli Sexedulebis Tanaxmad, anazRaurebis 

politika da dazRveva korporaciul marTvaze naklebad aisaxeba. ix.: Baker T.,  Griffith S., 
The Missing Monitor in Corporate Governance: The Directors’ and Officers’ Insurance Carrier, 95 Geo. L. 
J. 1795, 2007. miTiTebulia: Pinto A., Branson D., Understanding  Corporate Law, 2010, 528. 

160   Roth M., Outside Director Liability: German Stock Corporation Law In Transatlantic Perspective, Journal of 
Corporate Law Studies, 2008, P.369. 

161  Wanturia l., korporaciuli marTva, Tb., 2007, 483. 
162  magaliTad, germaniis saaqcio sazogadoebaTa Sesaxeb kanoni da didi britaneTis kom-

paniaTa aqti 2006 direqtorTaTvis ar cnobs indemnifikaciis dasaSvebobis gamoyenebas, 
Tumca orive marTlwesrigSi misaRebia direqtorTa da menejerTa dazRveva. Roth M., 
Outside Director Liability: German Stock Corporation Law In Transatlantic Perspective, Journal of Corpo-
rate Law Studies, 2008, 369; Блэк Б., Фаркшина А., Страхование ответственности членов органов 
управления, возмещение расходов и авансирование судебных издержек, Корпоративное управление, 
6(73), Июнь 2010, 53-59. 

163  R.M.B.C.A §8.57. 
164  dazRvevis savaldebuloba SesaZlebelia dawesdes misi sawesdebo avtonomiis far-

glebSi implementirebiT an/da xelmZRvanel pirTan dadebul xelSekrulebaSi gaT-
valiswinebiT. Sead.: Wanturia l., korporaciuli marTva, Tb., 2006, 482. 

165  aRsaniSnavia, rom sadazRvevo polisiT, ZiriTadad, sargebloben Ria saaqcio sazo-
gadoebebi.   
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demnifikaciis ufleba.166 Sesabamisad, dazRvevis funqciuri datvirTva ori mimarTu-
lebiT unda ganimartos: is aris sazogadoebis mxridan finansuri saxsrebis moZiebis 
saSualeba, romelic kanonmdeblobiT an sazogadoebis wesdebiT, an xelSekrulebiT 
direqtorTa sasamarTlo procesis xarjebis anazRaurebisTvis aris saWiro da direq-
torTa da menejerTa valdebulebaTa dafinansebis samarTlebrivi garantia.167  

 
1.1. dazRveva, romelic sazogadoebis valdebulebebs faravs 

 
imisaTvis, rom korporaciis anazRaurebis politika naTlad gasagebi iyos, auci-

lebelia indemnifikaciisa da dazRvevis urTierTmimarTebis dadgena. indemnifikacia, 
faqtobrivad, xelmZRvanel pirTa erTgvari sadazRvevo garantiaa, romelic uzrun-
velyofilia sazogadoebis mier, anu sazogadoeba procesis xarjebs aanazRaurebs 
konkretuli winapirobebis arsebobis SemTxvevaSi. es pirdapir emsaxureba xelmZRva-
nel pirTa interesebis dacvas sazogadoebaSi. magram sazogadoeba, Tavis mxriv, cdi-
lobs direqtorTa winaSe aRebuli valdebuleba Seamciros. amisTvis is indemnifika-
cias azRvevs. direqtoris mier indemnifikaciis uflebis gamoyenebis Semdeg ki an sa-
zogadoeba Tavisi qonebidan uzrunvelyofs mis dafinansebas, an/da sadazRvevo poli-
sis saSualebiT mesame pirs, sadazRvevo kompanias mosTxovs mis dafinansebas,168 ra 
Tqma unda, Tu dazRveulia. gamoikveTa dazRvevis pirveli funqciuri datvirTvis Si-
naarsobrivi mxare: am SemTxvevaSi is aris ara xelmZRvanel pirTa individualuri qo-
nebis dazRvevis uzrunvelmyofeli,169 aramed korporaciis qonebis uzrunvelyofis 
samarTlebrivi garanti, romelic azRvevs korporaciis valdebulebas direqtorTa 
mimarT indemnifikaciis WrilSi.170  

 
1.2. xelmZRvanel pirTa valdebulebaTa dazRveva 

 
korporaciis valdebulebaTa dazRvevis sapirispiroa direqtorTa valdebule-

bebis dazRveva. maTi saerTo arsi dafinansebis wertilSi iCens Semxeblobas: orive 

                                                            
166 am ukanasknelSi moiazreba direqtoris valdebuleba, romelic mas derivatiuli sar-

Celidan warmoeSva. Palmiter A., Corporations, 2006, 266. Tumca, aSS-is kanonmdeblobis ad-
rindeli debulebebi derivatiuli sarCelis arsebobis dros dauSveblad cnobda di-
reqtorTa anazRaurebas, radgan korporaciis sasargeblod direqtorisTvis dakis-
rebuli valdebulebis Sesruleba Tavad korporacias daekisreboda, Sesabamisad, azrs 
moklebulad miaCndaT fuladi saxsrebis `umizno~ cirkulacia. Pinto A., Branson D., 
Understanding  Corporate Law, 2010, s528-529. 

167  Pinto A., Branson D., Understanding  Corporate Law, 2010, 528. 
168  Palmiter A., Corporations, 2006,  267. 
169  direqtorebi da mejerebi, Tavis mxriv, sazogadoebasTan dadebuli indemnifikaciis 

xelSekrulebiT arian daculi. es ki dazRvevis pirveli funqciuri datvirTvis logi-
kuri jaWvis ganviTarebis bolo safexuria, romliTac valdebuleba-pasuxismgeblobis 
erTgvari wredi ikvreba. 

170  Baker T., Griffith S., How The Merits Matter: Directors’ and Officers’ Insurance and Securities Settlements, 
157 U. Pa. L. Rev. 755, 2009, 13. 
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SemTxvevaSi damzRvevi subieqti korporaciaa, Tumca meore SemTxvevaSi sadazRvevo 
Sesatanis nawilis Setana direqtorsac ekisreba.171 xSirad direqtors warmoSobili 
valdebulebis asanazRaureblad ar aqvs saWiro qonebrivi SesaZlebloba, romlis kom-
pensireba dazRvevis xarjzea SesaZlebelia. mas orgvari mniSvneloba aqvs. pirveli, 
direqtoris valdebulebis dazRveva icavs Tavad direqtors samewarmeo saqmianobis 
Sedegad warmoSobili valdebulebebis Sesrulebis movaleobisgan. meore,  xelmZRva-
nel pirTa dazRveva ufro met Sinaarsobriv datvirTvas korporaciis mimarT ata-
rebs, vinaidan amiT xdeba sazogadoebis qonebis, Sesabamisad, aqcionerebis kapitalis 
uzrunvelyofa aRmasrulebeli organos mier172 gaufrTxileblobiT zianis miyenebis 
SemTxvevis dadgomisas.173 aRsaniSnavia, rom modeluri kanoni dazRvevis debulebebs 
indemnifikaciis debulebaTa imperatiuli xasiaTiT ar zRudavs.174 es ki imas niSnavs, 
rom korporacias SeuZlia is xarjebi da valdebulebebi aunazRauros direqtors, 
romlis anazRaurebac indemnifikaciis normebiT akrZalulia.175 

 
2. dazRvevis ganxorcielebis hipoTeturi winapirobebi 

 
rogorc wesi, direqtorTa sadazRvevo paketi faravs nebismier valdebulebas Tu 

xarjs, romelic direqtors xelmZRvanelobiT Tanamdebobaze yofnis gamo warmoeSo-
ba.176 magram aris gamonaklisi SemTxvevebi, rodesac zianis faqtobrivi arseboba dazR-
vevis gacemis valdebulebas ar warmoSobs. direqtorTa dazRveva azRvevs mxolod im 
pasuxismgeblobas, romelic gamowveulia movaleobis gaufrTxileblobiT darRve-
viT;177 direqtorTa dazRveva ar faravs iseT SemTxvevebs, rodesac ziani dadga piradi 
interesidan gamomdinare, romelsac arakeTilsindisieri qmedeba daedo safuZ-
vlad;178 motyuebiT Cadenili darRvevebis, ukanono kompensaciis miRebis, gaxsnilobis 
movaleobis darRvevisa da movaleobaTa ganzraxi darRvevis gamo warmoSobil pasu-
xismgeblobas direqtorTa sadazRvevo polisi ar faravs.179 

                                                            
171   Roth M., Outside Director Liability: German Stock Corporation Law In Transatlantic Perspective, Journal of 

Corporate Law Studies, 2008, 370. 
172  direqtorTa mier valdebulebaTa darRvevis Sedegia cnobili enronisa da uorld-

komis skandaluri SemTxvevebi, rodesac aRmasrulebel organoSi Semaval direqtorTa 
pasuxismgeblobis ZiriTadi nawili sadazRvevo kompaniam dafara. ix.: Wanturia l., 
korporaciuli marTva, Tb., 2006, 481; Pinto A., Branson D., Understanding  Corporate Law, 2010, 
528; Dobiac J., I Came, I Saw, I Underwrote: D & O Liability Insurance's Past Underwriting Practices and 
Potential Future Directions, 14.Conn.Ins.L.J.487, 2008, 1-24. 

173  Baker T.,  Griffith S., How The Merits Matter: Directors’ and Officers’ Insurance and Securities Settlements, 
157 U. Pa. L. Rev. 755, 2009, 13. 

174  R.M.B.C.A §8.57.  
175  Palmiter A., Corporations, 2006, 267. 
176  R.M.B.C.A §8.57. 
177   Wanturia l., korporaciuli marTva, Tb., 2006,  482. 
178  Palmiter A., Corporations, 2006, 267. 
179  Hamilton R., The Law of Corporations, 5th ed., 532-534; Palmiter A., Corporations, 2006, 267; Wanturia 

l., korporaciuli marTva, Tb., 2006, 482. 
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3. qarTuli sakorporacio sakanonmdeblo realoba  
dazRvevis institutTan mimarTebiT 

 
rac Seexeba mewarmeTa Sesaxeb kanons, masSi sakanonmdeblo doneze dazRvevis de-

bulebaTa ganmsazRvreli normebi ar moiZebneba. magram rogorc indemnifikaciis da-
saSveboba, dazRvevis arsebobac SesaZloa mewarmeTa Sesaxeb kanonis180 mixedviT gani-
martos, Tumca erTi damatebiT. iseve rogorc aSS-is umravles StatSi, direqtorTa 
dazRvevis instituti saqarTveloSic anazRaurebis institutis Semadgenel nawilad 
unda moviazroT.181 aRniSnul mosazrebas adasturebs qarTul sakanonmdeblo sivrce-
Si `rbili samarTlis~182 Semosvlis warmatebuli mcdelobac, romelic jerjerobiT 
mxolod komerciuli bankebisTvis183 Seiqmna.184 kerZod, komerciuli bankebis korpora-
ciuli marTvis kodeqsis erT-erTi Tavi mmarTveli organoebis wevrTa Sefasebasa da 
anazRaurebas exeba. is gansazRvravs anazRaurebis politikas da mis Semadgenel ele-
mentebs. am Tavis b) nawilis 5 (v) punqti xelmZRvanel pirTa arafuladi anazRaurebis 
saxeTa klasifikacias axdens. maTgan erT-erTi saxe dazRvevaa. Sesabamisad, SeiZleba 
iTqvas, rom saqarTvelos sakanonmdeblo realobaSic TandaTanobiT inergeba direq-
torTa dazRvevis instituti. amdenad: mewarmeTa Sesaxeb kanonis 55-e muxlis me-8 pun-
qtis k) qvepunqtisa da komerciuli bankebis korporaciuli marTvis kodeqsis mmar-
Tveli organoebis wevrTa Sefasebisa da anazRaurebis Tavis b) nawilis 5 (v) punqtis 
kombinirebuli analizidan gamomdinare, iseve rogorc es aSS-is sakanonmdeblo siv-
rceSia, SesaZloa qarTul realobaSic dazRvevis instituti anazRaurebis uflebis 
Semadgenel nawilad moviazroT da davaskvnaT, rom indemnifikaciisa da dazRvevis in-
stitutis praqtikuli ganxorcieleba qarTul sakorporacio samarTlebriv sivrceSi 
sawesdebo avtonomiis farglebSi dasaSvebia. 

  
V. daskvna 

 
daskvnis saxiT SesaZlebelia iTqvas, rom kapitaluri tipis sazogadoebebSi 

anazRaurebisa da dazRvevis politikis zustad gansazRvra da warmarTva TandaTano-
biT met funqciur da Sinaarsobriv datvirTvas iZens. aRniSnuli politika sakanon-
mdeblo imperatiuli regulaciebis safuZvelze unda ganisazRvros. qarTuli same-
warmeo samarTali indemnifikaciisa da dazRvevis Sesaxeb pirdapir daTqmas ar Sei-
cavs, Tumca naSromSi ganxorcielebuli analizis safuZvelze gamoikveTa is bundova-
ni norma-debulebebi, romelTa Teleologiuri Tu sistemuri ganmarteba anazRaure-

                                                            
180  mewarmeTa Sesaxeb kanonis 55-e muxlis me-8 punqtis k) qvepunqti. 
181  ix.: III 4. 
182  Soft Law.  
183   korporaciuli marTvis kodeqsi komerciuli bankebisTvis, sba, Tb., 2009. 
184  arsebobs korporaciuli marTvis kodeqsis SemoRebis iniciativac, romelis jer kidev 

ramdenime wlis win gamoiTqva. ix.: lolaZe, saaqcio sazogadoebaTa xelmZRvanelobis 
pasuxismgeblobis gazrdis alternatiuli gzebi (iZulebidan stimulirebamde), II ger-
manul-qarTuli simpoziumi sakorporacio samarTalSi 2003, Tb., 2003, 430. 
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bisa da dazRvevis politikis gansazRvris saorientacio saSualebad SeiZleba iqnes 
gamoyenebuli.  

mokled, anazRaurebisa da dazRvevis diferencirebul saxeTa mimarT gansxvave-
bul Tu erTnair winapirobaTa procesualuri gamoyeneba kvalificiuri mmarTveli 
piris unar-Cvevebis sazogadoebis sasargeblod warmatebulad realizebisa da sakor-
poracio samarTalSi arsebuli `principal-agentis~ problemis calkeuli, magram 
mniSvnelovani etapis (sakiTxis) daregulirebis SesaZleblobas mogvcems. Sedegad, er-
Ti mxriv, SenarCunebuli iqneba direqtorTa pasuxismgeblobis dakisrebis substanci-
uri winapirobebis dacvis aqtiuri meqanizmi, xolo, meore mxriv, Seiqmneba xelmZRva-
nel pirTaTvis samewarmeo saqmianobasTan dakavSirebuli gadawyvetilebis ufro meti 
diskreciuli uflebamosilebis miniWebis samarTlebrivi safuZveli. amiT, saboloo 
jamSi, orive mxare, rogorc direqtori, ise sazogadoeba, saqmiani urTierTobis har-
monizacias miaRwevs. es ukanaskneli ki mewarme subieqtis substanciur mizans — mate-
rialuri dovlaTis zrdas Seuwyobs xels. 



natalia mowoneliZe* 

 
 
 

naturiT restituciis principi saqarTvelosa da germaniis 

samoqalaqo kodeqsebis mixedviT 

 
1. Sesavali 

 
saqarTvelos samoqalaqo kodeqsis (SemdgomSi ssk) meoTxe kari awesrigebs zianis 

anazRaurebis movaleobas, xolo aRniSnuli karis pirvelive, 408-e muxli1 areguli-
rebs pirvandeli mdgomareobis aRdgenis movaleobas — e.w naturiT restitucias. ssk-
is 408-e muxli, Tavis SinaarsiT, germaniis samoqalaqo kodeqsis (SemdgomSi gsk) 249-e 
muxlis analogia, romelic zianis anazRaurebis formas da farglebs gansazRvravs. 
marTalia, am muxlebis saTauri da struqtura erTmaneTs ar emTxveva, magram maT er-
Tnairi Sinaarsobrivi datvirTva gaaCnia. orive muxlis SemTxvevaSi zianis anazRaure-
bis umTavresi mizania dazaralebulisTvis pirvandeli mdgomareobis aRdgena.  

rac Seexeba aRniSnuli muxlebis struqturas, isini erTmaneTisgan arsebiTad gan-
sxvavdeba. ssk 408-e muxli oTxi nawilisgan Sedgeba da ganmartavs rogorc pirvandeli 
mdgomareobis aRdgenis Sinaarss, ise am uflebis ganxorcielebis calkeul SesaZleb-
lobebs. aRniSnulisgan gansxvavebiT, gsk-is 249-e muxli 2002 wlis reformis Semdeg 
SedarebiT lakoniuri, ornawiliani gaxda da misi Sinaarsis detaluri ganmarteba ka-
nonmdebelma sasamarTlo praqtikasa da iuridiul literaturas miando. 

ssk-is 408-e muxlSi ikveTeba kanonmdeblis mcdeloba, miyenebuli zianis xasiaTi-
dan gamomdinare, SeZlebisdagvarad detalurad ganmartos pirvandeli mdgomareobis 
aRdgenis SesaZleblobis Sinaarsi da misi ganxorcielebis farglebi. gansakuTrebuli 
yuradRebaa gamaxvilebuli piris sxeulis dazianebiT an janmrTelobisaTvis vnebis 
miyenebis Sedegad damdgari zianis anazRaurebaze da Sromis unaris warTmevis Sede-
gad sarCos moTxovnis uflebaze.  

dResdReobiT, sakmaod xSiria swored ssk-is 408-e muxlis safuZvelze zianis 
anazRaurebis SemTxvevebi. moqalaqeebi arcTu iSviaTad mimarTaven sasamarTlos sar-
CeliT pirvandeli mdgomareobis aRdgenis moTxovniT. amas mowmobs uzenaesi sasamar-
Tlos statistika, romlis mixedviT, 2005 wlidan dRemde sakasacio instanciis mier 
aRniSnuli Sinaarsis 90-mde gadawyvetileba iqna miRebuli. 

sasamarTlo Tavis gadawyvetilebebSi ganmartavs 408-e muxlis Sinaarss da, msgav-
sad germaniis sasamarTloebisa, miuTiTebs pirvandeli mdgomareobis aRdgenaze, ro-
gorc zianis anazRaurebis upirveles saSualebaze. saqarTvelos uzenaesi sasamar-
Tlos samoqalaqo saqmeTa palatis erT-erT gadawyvetilebaSi aRniSnulia, rom kredi-
tors fuladi anazRaureba SeiZleba mieces mxolod mas Semdeg, rac pirvandeli mdgo-

                                                            
* Tsu-is iuridiuli fakultetis doqtoranti. 
1  ssk, m. 408, 1997 wlis 26 ivnisi, parlamentis uwyebani, #31, 1997 weli, registraciis #786. 
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mareobis aRdgena, igive naturiT restitucia, 408-e muxliT SeuZlebeli gaxdeba.2 
amasTan, uzenaesi sasamarTlo pirvandel mdgomareobad moiazrebs ara mxolod zianis 
warmoSobamde arsebul mdgomareobas, aramed aSkarad dakargul aqtivs miuRebeli Se-
mosavlis saxiT.3 am ukanasknel SemTxvevaSi sasamarTlo savaldebulod miiCnevs, rea-
lurad iqnes warmodgenili mtkicebulebebi potenciuri Semosavlis Taobaze. aRniS-
nuli praqtika gansxvavdeba germaniis federaluri sasamarTlos midgomisagan, rome-
lic SedarebiT loialuria da yuradRebas amaxvilebs mxolod warsuli mdgomareobis 
savaraudo, hipoTetur ganviTarebaze da aqedan warmoSobil Sedegze.4 

pirvandeli mdgomareobis aRdgenis sakiTxi germaniis sasamarTlo praqtikasa da 
samecniero literaturaSi sakmaod farTod da detaluradaa ganxiluli. radgan, ro-
gorc ukve aRvniSneT, ssk-is 408-e muxli, Tavisi SinaarsiT, warmoadgens gsk-is 249-e 
muxlis analogs, mizanSewonilia pirvandeli mdgomareobis aRdgenis sxvadasxva sa-
marTlebrivi aspeqti ganxilul iqnes swored germanuli praqtikisa da doqtrinalu-
ri wyaroebis safuZvelze. amitom, ssk-is ganmtkicebuli naturiT restituciis prin-
cipi naSromSi ganmartebulia germanuli samarTlis magaliTze.  

naSromis mizania, warmoaCinos is problemuri sakiTxebi, romlebic dakavSirebu-
lia naturiT restituciis gziT zianis anazRaurebasTan. naSromSi, germanuli kanon-
mdeblobisa da praqtikis gaanalizebis safuZvelze, warmodgenilia naturiT resti-
tuciis principis samarTlebrivi ganmarteba da misi Sinaarsi. aseve detaluradaa gan-
xiluli pirveladi mdgomareobis aRdgenis formebi da gzebi. garda amisa, naturiT 
restituciis principis WrilSi, gaanalizebulia kreditoris usafuZvlo gamdidre-
bis sakiTxi. dasasrul, naSromSi ganxilulia naturiT restituciis regulirebis Ta-
viseburebebi saqarTveloSi. naturiT restituciis principi gaanalizebulia istori-
ul-samarTlebrivi, SedarebiTsamarTlebrivi, dogmaturi da normatiuli kvlevis me-
Todebis gamoyenebiT. 

 
2. germaniis samoqalaqo kodeqsis 249-e muxlis ganviTareba 

 
2002 wels, germaniaSi ganxorcielebuli sakanonmdeblo reformis Sedegad, arse-

biTad Seicvala samoqalaqo kodeqsis mTeli rigi institutebi. kerZod, cvlilebebi 
Seexo samoqalaqo kodeqsis zogad nawils, valdebulebiTi samarTlis zogad nawils 
da nasyidobisa da nardobis xelSekrulebebs. aRniSnuli reformis umTavresi mizania 
samoqalaqo kodeqsis normebis harmonizacia evropuli kavSiris rekomendaciebTan, 
romelTa Tanaxmad wevr saxelmwifoebSi SemoRebuli da uzrunvelyofili unda yofi-
liyo momxmarebelTa uflebebis dacvis erTiani sistema. garda amisa, germanel kanon-
mdebels ukve Tavadac gacnobierebuli hqonda aRniSnuli institutebis reformis 
ganxorcielebis aucilebloba.  

                                                            
2  saqarTvelos uzenaesi sasamarTlos gadawyvetileba as-682-643-2011, 08/07/2011.  
3  saqarTvelos uzenaesi sasamarTlos gadawyvetileba as-1424-1439-2011 24/10/2011. 
4  BGH LM § 823 (F) Nr. 10; Larenz I § 28 I, S. 471f. Lange Hin: Lange H. Schiemann G. § 5 II 1, 

218; RGRK/Alff RdNr. 1. miTiTebulia: Oetker H. Münchener Kommentar zum BGB. § 249 Art und 
Umfang des Schadensersatzes. 5. Auflage 2007 Abs. 312. 
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rogorc aRiniSna, reforma valdebulebiT samarTalsac Seexo. arsebiTad Seicva-
la xandazmulobis vadebis, valdebulebis Sesrulebis SeuZleblobisa da misi Sesru-
lebis uzrunvelyofis normebi myidvelisa da momxmareblis sasargeblod. es cvlile-
bebi ganxorcielda valdebulebiTi samarTlis modernizaciis Sesaxeb 2001 wlis 26 
noembris kanoniT, romelic ZalaSi Sevida 2002 wlis 1 ianvars, agreTve deliqtur-sa-
marTlebrivi normebis cvlilebebis Sesaxeb 2002 wlis 19 ivlisis kanoniT. swored es 
ukanaskneli Seexo 249-e muxls, romelic Camoyalibda Semdegi redaqciiT:5  

1. pirma, romelic valdebulia aanazRauros ziani, unda aRadginos is mdgomareoba, 
romelic iarsebebda, rom ar damdgariyo anazRaurebis mavaldebulebeli garemoeba. 

2. Tu anazRaurebas eqvemdebareba piris an nivTisaTvis miyenebuli ziani, maSin 
kreditors SeuZlia Tavdapirveli mdgomareobis aRdgenis sanacvlod moiTxovos fu-
ladi Tanxis gadaxda. nivTis dazianebis SemTxvevaSi, pirveli nawilis mixedviT moTx-
ovnili fuladi Tanxa Seicavs brunvis gadasaxads Sesabamisi odenobiT mxolod im Sem-
TxvevaSi, Tu igi faqtobrivad iqna daricxuli.6 

 
3. germaniis samoqalaqo kodeqsis 249-e muxlis                                                  

sayovelTao mniSvneloba 
 

gsk-is 249-e muxls xSirad sayovelTao mniSvnelobis normasac uwodeben.7 aRniS-
nuls ganapirobebs, erTi mxriv, is garemoeba, rom swored am muxliT aris ganmtkice-
buli mTeli valdebulebiTi samarTlisTvis saerTo e.w. naturiT restituciis prin-
cipi, xolo, meore mxriv, misi universaluri buneba. es norma saerToa ara mxolod sa-
moqalaqo kodeqsisaTvis, aramed kodeqsis damatebiTi kanonebisTvisac,8 rac mis mniS-
vnelobas kidev ufro zrdis. swored amitom, 249-e muxliT dadgenili piris ufleba, 
moiTxovos meore mxarisagan im mdgomareobis aRdgena, romelic iarsebebda zianis 
anazRaurebis mavaldebulebeli garemoebis ararsebobis SemTxvevaSi, Tavisi miznidan 
gamomdinare, detalurad unda ganimartos.9 ganmartebis saWiroebas is faqtic ganapi-
robebs, rom 249-e_250-e muxlebSi, romlebic zianis anazRaurebis formasa da far-
glebs exeba, araferia naTqvami zianis anazRaurebis moTxovnis safuZvelze. imisaTvis, 
rom am muxlebis gamoyenebiT moxdes zianis anazRaureba, saWiroa, deliqtursamar-
Tlebrivi urTierTobidan gamomdinare, dadgindes maTi urTierTkavSiri samoqalaqo 
samarTlis sxva normebTan. yvelaze mniSvnelovani debulebebi, romlebTan urTier-
TkavSiriTac gsk-is 249-e muxli iZens Tavis mniSvnelobas, amave kodeqsis 280-e (zianis 
anazRaureba valdebulebis darRvevisas) da 823-e (zianis anazRaurebis valdebuleba) 
muxlebia. amasTan, rogorc aRiniSna, 249-e muxli vrceldeba ara mxolod deliqturi 

                                                            
5  Prütting H. Wegen G. Weinreich G. BGB Kommentar, 1. Auflage, Ver. Luchterhand, 2006, 339. 
6  gsk (BGB), Neugefasst durch Bek. v. 2.1.2002 zuletzt geändert durch Art. 27 G v. 8.12.2010, §249. 
7  Prütting H. Wegen G. Weinreich G. BGB Kommentar, 1. Auflage, Verl. Luchterhand, 2006, 337. 
8  ix. iqve, 337. 
9   Baldus M. Grzeszick B. Wienhues S. Staatshaftungsrecht: Das Recht der öffentlichen Ersatzleistungen 3. 

Auflage, Verl. C.F Müller, 2009, 19.  
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samarTlis farglebSi warmoSobil urTierTobebze, aramed TviT gsk-s farglebs ga-
reT arsebul urTierTobebzec, romlebic damatebiTi kanonebis safuZvelze regu-
lirdeba. yovelive zemoaRniSnulidan gamomdinare, 249-e muxlis roli gansakuTre-
biT didia da igi sayovelTao mniSvnelobis normas warmoadgens.10  

 
4. naturiT restituciis principis Sinaarsi 

 
mTeli deliqturi samarTlisTvis saerTo principi, romelic ukavSirdeba zianis 

anazRaurebis Sinaarsobriv farglebs, dadgenilia gsk-is 249-e muxlis pirveli nawi-
liT da igi cnobilia e.w. naturiT restituciis principis saxelwodebiT.11 swored 
am principidan gamomdinareobs deliqturi samarTlisTvis damaxasiaTebeli e.w aR-
dgeniTi funqcia.12 

deliqtur samarTalSi gabatonebuli Teoriis mixedviT, movale valdebulia na-
turiT aanazRauros ziani, romelic mis mier aris gamowveuli.13 aRniSnulSi, upirve-
les yovlisa, igulisxmeba zianis miyenebamde arsebuli mdgomareobis mimarT ekonomi-
kurad TanabarmniSvnelovani mdgomareobis aRdgena.14 dazaralebulis dakmayofileba 
unda moxdes ara fuladi kompensaciiT, aramed, ramdenadac es SesaZlebelia, im sike-
Tis aRdgeniT, rac man misTvis zianis miyenebis Sedegad dakarga.15  

naturiT restituciis Sinaarsi gulisxmobs im pirveladi mdgomareobis aRdgenas, 
romelic zianis anazRaurebis mavaldebulebeli garemoebis warmoSobamde arsebobda. 
Sesabamisad, radgan es mdgomareoba warsuls miekuTvneba,16 anu warsulSi arsebobda, 
naturiT restitucia gulisxmobs im mdgomareobis aRdgenas, romelic pirveladi, 
warsuli mdgomareobis TanabarmniSvnelovania (ekvivalenturia).17 es imas niSnavs, rom 
Sedegis aRmofxvris moTxovna mimarTulia pirvandeli mdgomareobis aRdgenisken, „na-
turiT gaTanabrebisken“18 da principulad ara fuladi kompensaciisken.19  

naturiT restitucia avaldebulebs movales, aRadginos is mdgomareoba, rome-
lic zianis anazRaurebis mavaldebulebeli garemoebis ararsebobis SemTxvevaSi iar-
sebebda. aRniSnuli daTqma Tavis TavSi gulisxmobs ara mxolod dazianebuli nivTis 

                                                            
10  Prütting H. Wegen G. Weinreich G. BGB Kommentar, 1. Auflage, Verl. Luchterhand, 2006, 337. 
11  Joussen J. Schuldrecht I, Allgemeiner Teil, Jena, Verl. W.Volhammer, 2008, 359, Abs. 1044. 
12  ix. iqve, abz. 990. 
13  ix. iqve, abz. 1044. 
14  RGZ 76, 146, Brox H. Walker W. Allgemeines Schuldrecht, §31 Abs. 2. miTiTebulia: Joussen J. 

Schuldrecht I, Allgemeiner Teil, Jena, Verl. W.Volhammer, 2008, 359, Abs. 1045. 
15  Joussen J, Schuldrecht I, Allgemeiner Teil, Jena, Verl. W.Volhammer, 2008, 360, Abs. 1045. 
16  Baldus M. Grzeszick B. Wienhues S. Staatshaftungsrecht: Das Recht der öffentlichen Ersatzleistungen 3. 

Auflage, Verl. C.F Müller, 2009, 19. 
17  BVerwGE 38, 336, 346 –Bardepot miTiTebulia: Baldus M. Grzeszick B. Wienhues S. Staatshaftungs-

recht: Das Recht der öffentlichen Ersatzleistungen 3. Auflage, Verl. C.F Müller, 2009, 19. 
18  BVerwGE 69, 366, 371 –Bardepot miTiTebulia: Baldus M. Grzeszick B. Wienhues S. Staatshaftungs-

recht: Das Recht der öffentlichen Ersatzleistungen 3. Auflage, Verl. C.F Müller, 2009, 19. 
19  Baldus M. Grzeszick B. Wienhues S. Staatshaftungsrecht: Das Recht der öffentlichen Ersatzleistungen 3. 

Auflage, Verl. C.F Müller, 2009, 19.  
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aRdgenas, aramed im mdgomareobis aRdgenasac, romelic zianis ararsebobis SemTxve-
vaSi dazaralebulis ekonomikuri mdgomareobis Sesabamisi iqneboda.20 magaliTad, av-
tomobilis dazianebis SemTxvevaSi zianis mimyenebelma unda aanazRauros ara mxolod 
avtomobilis SekeTebis xarjebi, aramed is danakargic, romelic pirs avtomobiliT 
versargeblobis periodSi warmoeSva,21 an piriqiT, is sargebeli, romelic mas SeiZleba 
mieRo da gaaumjobesebda mis ekonomikur mdgomareobas. yovelive zemoaRniSnulis 
dasadgenad saWiroa, gaanalizebul da gaTvaliswinebul iqnes is, Tu ra mdgomareoba 
iarsebebda marTlsawinaaRmdego qmedebis ararsebobis SemTxvevaSi.22  

zemoTqmuli miuTiTebs imaze, rom naturiT restituciisTvis ganmsazRvrelia 
ara mxolod is mdgomareoba, romelic zianis anazRaurebis mavaldebulebeli garemo-
ebis warmoSobamde arsebobda,23 aramed warsuli mdgomareobis savaraudo, hipoTetu-

ri ganviTarebac da aqedan warmoSobili Sedegi.24 magaliTad, Tu zianis anazRaurebis 
mavaldebulebeli garemoeba warmoiSva movalis marTlsawinaaRmdego qmedebis Sede-
gad, warsuli mdgomareobis hipoTeturi, savaraudo ganviTarebis Sesafaseblad unda 
gaanalizdes, Tu ra Sedegi dadgeboda movalis marTlzomieri qcevis SemTxvevaSi.25  

rodesac ganixileba naturiT restituciis Sinaarsi, mniSvnelovania ar moxdes 
ori gansxvavebuli movlenis — naturiT restituciis mizniT fuladi kompensaciisa da 
Cveulebrivi fuladi kompensaciis erTmaneTSi aRreva da maTi araswori interpreti-
reba. rogorc naSromis dasawyisSi aRiniSna, naturiT restitucia zianis anazRaure-
bis sxva gzebisagan imiT gansxvavdeba, rom igi, rogorc wesi, ar iTvaliswinebs fulad 
kompensacias. ziani anazRaurdeba naturiT, rac gulisxmobs dazaralebuli pirisaT-
vis pirveladi mdgomareobis aRdgenas. Tumca, zogierT SemTxvevaSi pirveladi mdgo-
mareobis naturiT aRdgena SesaZloa swored fulad anazRaurebas gulisxmobdes. ma-
galiTad, Tu dazaralebuli piri zianis anazRaurebis mavaldebulebeli garemoebis 
ararsebobis SemTxvevaSi dazianebul nivTs gaasxvisebda garkveul fasad, maSin natu-
riT restitucia unda moxdes fulis saxiT, anu dazaralebulisaTvis fulis gadax-
diT.26 rodesac naturiT restituciasTan dakavSirebiT miTiTeba keTdeba fuladi 
kompensaciis gamoricxvaze, upirveles yovlisa, igulisxmeba miyenebuli zianis (dazi-
anebuli nivTis, moraluri zianis, janmrTelobis dazianebis da sxv.) fulad odenoba-
Si gadaangariSebisa da fulTan ekvivalenturobis dadgenis gamoricxva. am principis 

                                                            
20  BGH 30, 29, 31, 40, 345, 347, VerR 1974, 90; NJW 1985, 793, st Rspr miTiTebulia: Erman W. BGB 

Handkommentar, B. I, 12. Auflage, Köln, Verl.Otto Schmidt, 2008, 918. 
21  Erman W. BGB Handkommentar, B. I, 12. Auflage, Köln, Verl.Otto Schmidt, 2008, 918. 
22  (BGH NJW 2000, 664, 667; NJW 2000, 734, 736; NJW 2001, 673, 674).  
23  Statt aller Hagen in: Lange H. Hagen H. (Fn. 1142) 59, 61.miTiTebulia: Oetker H. Münchener 

Kommentar zum BGB, § 249 Art und Umfang des Schadensersatzes, 5. Auflage, 2007, Abs. 312.  
24  BGH LM § 823 (F) Nr. 10; Larenz I § 28 I, S. 471 f.; Lange H, in: Lange H. Schiemann G. § 5 II 1, 218;  

RGRK/Alff RdNr. 1. miTiTebulia: Oetker H. Münchener Kommentar zum BGB, § 249 Art und Umfang 
des Schadensersatzes, 5. Auflage, 2007, 312.  

25  BGH NJW 2000, 734, 736 (Amtspflichtverletzung eines Notars); aseve 2000, 664, 667; 2001, 673, 674; LM 
(Bb) Nr. 75.miTiTebulia: Oetker H. Münchener Kommentar zum BGB, § 249 Art und Umfang des 
Schadensersatzes, 5. Auflage, 2007, Abs. 312.  

26  iqve. 
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mTavari mizania dazaralebuli piris naturiT dakmayofileba. Tumca, davis arsidan 
gamomdinare, zogierT SemTxvevaSi, naturas SeiZleba warmoadgendes ara moZravi an 
uZravi nivTi an janmrTeloba, aramed fulic. aRniSnulisgan gansxvavebiT, Cveulebri-
vi fuladi kompensaciis SemTxvevaSi, fuli warmoadgens ara naturas, aramed miyenebu-
li zianis ekvivalenturi anazRaurebis saSualebas. amgvar gamijvnas aqvs arsebiTi 
mniSvneloba, raTa ar moxdes kanonis araswori interpretireba. saerTo wesis mixed-
viT, 249-e muxliT gaTvaliswinebuli naturiT restitucia, zianis anazRaurebis upir-
velesi saSualebaa. kreditori zianis anazRaurebis sxva saSualebebs, magaliTad, fu-
lad kompensacias, mimarTavs mxolod im SemTxvevaSi, Tu naturiT restitucia SeuZle-
belia. Tumca, es ar niSnavs, rom kanonmdebeli mkacrad adgens zianis anazRaurebis sa-
Sualebebis imperatiul rigiTobas. piriqiT, kreditori, rogorc valdebulebiTi sa-
marTlis yvelaze mniSvnelovani subieqti, uflebamosilia TviTon gansazRvros, Tu 
zianis anazRaurebis romel saSualebas gamoiyenebs. aseT SemTxvevaSi, kreditorma ga-
dawyvetileba unda miiRos rogorc zianis anazRaurebis rentabelobis, ise movalis 
interesebisa da samarTlianobis principis gaTvaliswinebiT.  

 
5. naturiT restituciis formebi 

 
germaniis kanonmdebloba ar iTvaliswinebs raime daTqmas naturiT restituciiT 

zianis anazRaurebasTan dakavSirebiT. zogadad, mTavaria arsebobdes naturiT resti-
tuciis gziT zianis anazRaurebis teqnikuri da samarTlebrivi SesaZlebloba.27 Tu am-
gvari SesaZlebloba realurad arsebobs, dazaralebul pirs yovelTvis SeuZlia mo-
iTxovos zianis anazRaureba gsk-is 249-e muxlis safuZvelze. aRniSnuli muxli sTava-
zobs dazaralebul pirs, zianis Sinaarsis Sesabamisad, gaakeTos arCevani zianis 
anazRaurebis alternatiul saSualebebs Soris, kerZod, moiTxovos pirveladi mdgo-
mareobis aRdgena an nivTis Secvla TanabarmniSvnelovani da Tanabari Rirebulebis 
mqone nivTiT, an nivTisa Tu janmrTelobis aRdgenisaTvis saWiro xarjebis anazRau-
reba zianis mimyenebeli piris mier. 

 
5.1 naturiT restitucia germaniis samoqalaqo kodeqsis 249-e muxlis 

pirveli nawilis mixedviT 
 

249-e muxlis pirveli nawili iTvaliswinebs naturiT restitucias uSualod zi-
anis mimyenebeli piris mier, rac gulisxmobs mis mier pirveladi mdgomareobis aRdge-
nas. amasTan, mniSvneloba ar aqvs, naturiT restitucia exeba qonebrivi Tu araqo-
nebrivi zianis anazRaurebas.28 amasTan, radgan gsk-is 253-e muxlis pirvel nawilSi 
calsaxadaa miTiTebuli, rom aramaterialuri zianis fuladi kompensacia SeiZleba 

                                                            
27  Schmidt R. Schuldrecht, Besonderer Teil II, Gesetzliche Schuldverhältnisse, 4. Auflage, Verl. Dr. Rolf 

Schmidt, 2006, Abs. 1096. 
28  Oetker H. Münchener Kommentar zum BGB, § 249 Art und Umfang des Schadensersatzes, 5. Auflage, 

2007, Abs. 309. 
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moTxovnil iqnes mxolod kanoniT gansazRvrul SemTxvevebSi, aramaterialuri zianis 
dadgomis drosac naturiT restitucia moTxovnis dakmayofilebis erT-erTi mTavari 
da upirvelesi saSualebaa.29 

 
5.2 naturiT restitucia germaniis samoqalaqo kodeqsis 249-e muxlis 

me-2 nawilis mixedviT 
 

249-e muxlis me-2 nawili gansazRvravs naturiT restituciis meore saxes. am Sem-

TxvevaSi saqme exeba dazaralebuli piris uflebas, moiTxovos obieqturad saWiro xar-

jebis anazRaureba dazianebuli nivTisa Tu janmrTelobis aRsadgenad.30 aRniSnuli 

anazRaurebis farglebi ganisazRvreba imis mixedviT, Tu ra aris saWiro nivTis aRdge-
nisaTvis. amasTan, aucilebelia ganimartos, rom am xarjebSi igulisxmeba nivTisa Tu 

janmrTelobis ara ubralod aRdgena, aramed misi miyvana im mdgomareobamde, romelic 

gaTvaliswinebulia amave muxlis pirveli nawiliT — anu pirvelad mdgomareobamde miy-

vana.31 249-e muxlis me-2 nawilis pirveli winadadeba naTlad da garkveviT gansazRvravs 

anazRaurebis farglebs. kerZod, anazRaureba SezRudulia `aucilebeli” xarjebiT. au-
cilebelia mxolod is xarji, romelic ekonomikurad racionalurad moazrovne adami-

ans, dazaralebuli piris adgilze yofnis SemTxvevaSi, srulad daakmayofilebda zianis 

miznobrivi da Sesabamisi anazRaurebis TvalsazrisiT.32 aqedan SeiZleba daskvnis gamo-

tana, rom nivTis dazianebisas misi aRdgenis moTxovna daiSveba mxolod im SemTxvevaSi, 
Tu aRdgenisTvis saWiro xarji sagrZnoblad ar aRemateba nivTis Rirebulebas. Tu xar-

ji sagrZnoblad aRemateba nivTis Rirebulebas, kreditorma, naturiT restituciis 

nacvlad, unda moiTxovos zianis anazRaureba gsk-is 251-e muxlis me-2 nawilis safuZ-

velze, romelic Cveulebriv fulad kompensacias iTvaliswinebs.33 
miuxedavad imisa, rom 249-e muxlis me-2 nawiliT zianis anazRaureba fuladi sa-

xiT xorcieldeba, dazaralebuli pirisTvis umTavresia ara fuladi kompensaciis mi-

Reba, aramed nivTis SenarCuneba. es imas niSnavs, rom fuladi anazRaurebis miRebisas 

kreditoris mTavari mizania, miRebuli fuladi anazRaurebiT nivTsa Tu janmrTelo-
bas daubrunos pirveladi mdgomareoba. aRniSnulze miuTiTebs is garemoebac, rom mi-

yenebuli zianis odenobis gansazRvrisas mniSvnelovania ara nivTis Rirebuleba, 

aramed imis gaTvaliswineba, Tu ra xarjis gaRebaa saWiro nivTis aRsadgenad.34  

                                                            
29  Statt aller Hagen in: Lange H. Hagen H. (Fn. 1142) S. 59, 61. miTiTebulia: Oetker H. Münchener Kom-

mentar zum BGB, § 249 Art und Umfang des Schadensersatzes, 5. Auflage, 2007, Abs. 309.  
30  Erman W. BGB Handkommentar, B. I, 12. Auflage, Köln, Verl. Otto Schmidt, 2008, 918. 
31  ix. iqve, 919. 
32  BGHZ 115, 364 (386) miTiTebulia: Joussen J. Schuldrecht I, Allgemeiner Teil, Jena, Verl. W.Volham-

mer, 2008, 363, Abs. 1056. 
33  Joussen J. Schuldrecht I, Allgemeiner Teil, Jena, Verl. W.Volhammer, 2008, 363, Abs. 1056. 
34  Looscherders D. Schuldrecht, Allgemeiner Teil, 6. Auflage, München, Verl. Carl Heymanns, 2008, 304 

Abs. 951. 
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249-e muxlis me-2 nawiliT gaTvaliswinebuli zianis anazRaurebis moTxovnis uf-

lebis warmoSobisaTvis aucilebelia arsebobdes miyenebuli zianis naturiT aRdge-

nis SesaZlebloba. zianis aRdgenis SeuZleblobis magaliTia nivTis sruli ganadgure-

ba. aseT SemTxvevaSi dazaralebuls moTxovnis ufleba warmoeSoba ara 249-e muxlis 
me-2 nawilis, aramed 250-e muxlis35 an 251-e muxlis pirveli nawilis safuZvelze,36 ro-

melTaTvisac, naturiT restituciisagan gansxvavebiT, ganmsazRvrelia nivTis Rire-

bulebis anazRaureba an fuladi interesi.37 am ukanasknel SemTxvevaSi, nivTis Rirebu-

lebis gaangariSeba xdeba zianis anazRaurebis mavaldebulebeli garemoebis ararse-
bobis SemTxvevaSi nivTis Rirebulebasa da zianis warmoSobis Semdeg nivTis realur 

Rirebulebas Soris arsebuli sxvaobis dadgeniT.38 

 
5.3 kreditoris arCevanis ufleba 

 
dazaralebul pirs SeuZlia naturiT restituciis zemoT moyvanil or alternati-

ul saSualebas Soris gaakeTos arCevani. Tumca, sakamaToa sakiTxi, SeuZlia Tu ara kre-
ditors erTxel miRebuli gadawyvetileba mogvianebiT Secvalos meore saSualebis sa-
sargeblod. literaturaSi gavrcelebuli Sexedulebis Tanaxmad, 249-e muxlis pirveli 
nawiliT gaTvaliswinebuli nivTis aRdgenis moTxovnis Secvla 249-e muxlis me-2 nawi-
liT gaTvaliswinebuli xarjebis anazRaurebis moTxovniT mxolod im SemTxvevaSia da-
saSvebi, Tu movales ar SeuZlia aRadginos nivTi, an rodesac movales ar surs Seasru-
los moTxovna gonivrul vadaSi. garda am ori winapirobisa, aucilebelia, movales ar 
hqondes gaRebuli raime xarji 249-e muxlis pirveli nawiliT gaTvaliswinebuli moTx-
ovnis Sesasruleblad.39 aRniSnuli SezRudvis mizania movalis interesebis dacva, ker-
Zod, misi dacva kreditoris TviTnebobisgan, aseve zedmeti da fuWi danaxarjebisagan. 

gansxvavebuli viTarebaa, rodesac, piriqiT, xarjebis anazRaurebis moTxovna 
(249-e muxlis me-2 nawili) icvleba nivTis aRdgenis moTxovniT (249-e muxlis pirveli 
nawili). aseT dros SedarebiT mkacri SezRudvaa dawesebuli da igi ar Semoifargleba 
mxolod im SemTxveviT, rodesac movales xarjebi aqvs gaRebuli, aramed, garkveuli 

                                                            
35  BGB §250. fuladi saxiT zianis anazRaureba vadis gansazRvris Semdeg. kreditors 

SeuZlia, zianis anazRaurebaze valdebul pirs ganusazRvros Tavdapirveli mdgo-
mareobis aRdgenisaTvis saWiro vada im pirobiT, rom igi vadis gasvlis Semdeg uars 
ityvis Tavdapirveli mdgomareobis aRdgenaze. vadis gasvlis Semdeg kreditors SeuZ-
lia moiTxovos fuladi sazRauri, Tu Tavdapirveli mdgomareobis aRdgena droulad 
ar xorcieldeba; Tavdapirveli mdgomareobis aRdgena gamoricxulia.  

36  BGB §251. fuladi saxiT zianis anazRaureba vadis gansazRvris gareSe. 1. Tu Tav-
dapirveli mdgomareobis aRdgena SeuZlebelia, an igi kreditoris zaralis anaz-
RaurebisaTvis sakmarisi ar aris, maSin zianis anazRaurebaze valdebulma pirma zarali 
unda aanazRauros fuladi saxiT. 

37  Looscherders D. Schuldrecht, Allgemeiner Teil, 6. Auflage, München, Verl. Carl Heymanns, 2008, 306, 
Abs. 958. 

38  BGH, NJW 1984, 1569 (2570);BGH, NJW 1985, 2413 (2415) miTiTebulia: Looscherders D. Schul-
drecht, Allgemeiner Teil, 6. Auflage, München, Verl. Carl Heymanns, 2008, 306 Abs. 958. 

39  Erman W. BGB Handkommentar, B. I, 12. Auflage, Köln, Verl. Otto Schmidt, 2008, 918. 
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gamonaklisis garda, amgvari cvlileba TiTqmis yvela SemTxvevaSi ikrZaleba. sasamar-
Tlo praqtikis mixedviT, gamonaklisi daiSveba mxolod im SemTxvevaSi, Tu kreditors 
aqvs sapatio mizezi, rac mis mier cvlilebis moTxovnas amarTlebs. am gamonaklisis 
daSveba ganpirobebulia kreditoris interesebis dacvis aucileblobiT, romelic 
deliqtur samarTalSi upiratesobiT sargeblobs.40  

 
6. naturiT restituciis gzebi 

 
naturiT restituciisas dazaralebulma pirma zemoT aRniSnul saSualebebs So-

ris arCevani unda gaakeTos ekonomikuri rentabelurobis mosazrebidan gamomdinare. 
kerZod, radgan naturiT restituciis mTavar amocanas swored zianis minimumamde 
Semcireba warmoadgens,41 unda ganisazRvros, Tu rogor moiqceoda dazaralebuli pi-
ris adgilze ekonomikurad racionalurad moazrovne adamiani imisaTvis, rom aRmo-
efxvra ziani.42 Tumca, garda rentabelurobis principisa, arCevanis gakeTebis dros 
kreditorma aseve unda gaiTvaliswinos dazianebuli sikeTis Tavisebureba. SesaZloa, 
zogierT SemTxvevaSi nivTis Taviseburebis gaTvaliswinebiT SeuZlebeli iyos misi aR-
dgena da igi saWiroebdes axliT Secvlas, an piriqiT. aRniSnul diferenciacias da na-
turiT restituciisas adekvaturi arCevanis gakeTebas aqvs arsebiTi mniSvneloba  
249-e muxlis swori gamoyenebisaTvis. amitom, saWiroa ganxilul iqnes naturiT resti-
tuciis saSualebebis Sinaarsi konkretul zianTan kavSirSi.  

 
6.1 aRdgena 

  
6.1.1. Sinaarsi 

 
aRdgena naturiT restituciis erT-erTi da upirvelesi saSualebaa, romelic iT-

valiswinebs pirveladi mdgomareobis aRdgenas. Tumca, unda aRiniSnos, rom gavrce-

lebuli mosazrebis Tanaxmad, pirvelad mdgomareobaSi ar igulisxmeba mxolod zianis 
warmoSobamde arsebuli mdgomareoba. gasaTvaliswinebelia movlenis hipoTeturi gan-

viTarebac, anu is mdgomareoba, romelic anazRaurebis mavaldebulebeli garemoebis 

ararsebobis SemTxvevaSi iarsebebda. magaliTad, Tu pirma motyuebiT SeiZina fasiani qa-

Raldebi, dazaralebul pirs SeuZlia moiTxovos ara mxolod zedmetad gadaxdili Tan-

xis, aramed fasiani qaRaldebis mTeli Rirebulebis anazRaureba, radgan Tu mocemul 
garemoebas hipoTeturad ganvaviTarebT, SegviZlia davaskvnaT, rom motyuebis ararse-

bobis SemTxvevaSi dazaralebuli piri saerTod ar SeiZenda fasian qaRaldebs. Sesabami-

                                                            
40  Erman W. BGB Handkommentar, B. I, 12. Auflage, Köln, Verl. Otto Schmidt, 2008, 918. 
41  Schubert M. Beck'scher Online-Kommentar BGB (Hrsg. Bamberger/Roth) 21. Auflage, Verl. C.H. Beck 

München, 2011, Abs. 181. 
42  BGHZ 125, 56, 61 - NJW 1994, 999 miTiTebulia: Schubert M. Beck'scher Online-Kommentar BGB 

(Hrsg. Bamberger/Roth) 21. Auflage, Verl. C.H. Beck München, 2011, Abs. 181. 
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sad, swored zemoaRniSnuli iqneboda is pirveladi mdgomareoba, romelic zianis 

anazRaurebis mavaldebulebeli garemoebis ararsebobis SemTxvevaSi iarsebebda.43  

germanul literaturaSi arsebobs araerTgvarovani Sexeduleba `pirveladi 
mdgomareobis aRdgenis~ formulirebis Sesaxeb. avtorTa nawili miiCnevs, rom es 
formulireba bundovania da zogierT SemTxvevaSi, sadavo.44 magaliTad, avariis Sede-
gad dazianebuli avtomobilis SekeTebis SemTxvevaSi, Tundac mas dazianebis aranairi 
kvali aRar etyobodes, igi mainc ver miiCneva aranaavariev avtomobilad. Tumca, aseT 
SemTxvevaSi, naturiT restituciis gziT pirveladi mdgomareobis aRdgenis SinaarsSi 
moiazreben mxolod im mdgomareobasTan miaxloebas an nawilobriv gaTanabrebas, ro-
melic zianis ararsebobis SemTxvevaSi iarsebebda.  

zogadad, pirveladi mdgomareobis aRdgenis Sinaarsi sxvadasxvagvar datvirTvas 
iZens imis mixedviT, Tu ra saxis ziania damdgari. 

 
6.1.1.1. araqonebrivi zianis aRdgena 

 
gsk-is 253-e muxlis pirveli nawilis mixedviT, araqonebrivi zianisTvis materia-

luri anazRaureba SeiZleba moTxovnil iqnes mxolod kanonmdeblobiT mkacrad gan-

sazRvrul SemTxvevebSi. amasTan, 249-e muxlis me-2 nawiliT gaTvaliswinebuli resti-

tucia vrceldeba mxolod nivTis an sxeulis dazianebis SemTxvevebze. Sesabamisad, 

deliqtur samarTalSi aramaterialuri zianis anazRaurebis erTaderT gzad rCeba 
249-e muxlis pirveli nawiliT gaTvaliswinebuli naturiT restitucia,45 rac SeiZle-

ba gamoixatos movalis mier raime qmedebis ganxorcielebaSi an qmedebisgan Tavis Seka-

vebaSi. magaliTad, movales SeiZleba moeTxovos, waSalos an gaanadguros videoCanawe-

ri, foto, xmis Canaweri an sxva saxis masala, aseve uaryos Rirsebis Semlaxveli aras-

wori informacia, Tavi Seikavos im saidumlo informaciis gamJRavnebisagan, romelic 
man arakanonierad moipova da exeba sxva piris intimuri cxovrebis sferos da sxv.46 

araqonebrivi zianis anazRaurebisas movalis qmedeba Tu umoqmedoba mimarTulia imis-

ken, rom aRdges dazaralebuli piris pirvandeli mdgomareoba — naturiT da ara fu-

liT. 249-e muxlis pirveli nawilis mTavari mizania ara zianis mimyeneblisTvis xarje-
bis Semcireba, aramed araqonebrivi sikeTis da interesis materializacia. Tumca, es 

daTqma TavisTavad ar gamoricxavs imas, rom zogierT SemTxvevaSi araqonebrivi zianis 

aRdgenisaTvis swored fuladi danaxarjebis gaReba gaxdes saWiro.47  

 

                                                            
43  Prütting H. Wegen G. Weinreich G. BGB Kommentar, 1. Auflage, Ver. Luchterhand, 2006, 340. 
44 Schmidt R. Schuldrecht, Besonderer Teil II, Gesetzliche Schuldverhältnisse, 4. Auflage, Verl. Dr. Rolf 

Schmidt, 2006, Abs. 1096. 
45  Erman W.BGB Handkommentar, B. I, 12. Auflage, Köln, Verl. Otto Schmidt, 2008, 919. 
46  ix. iqve, 919. 
47  Statt aller Hagen in: Lange H., Hagen H.,  (Fn. 1142) S. 59, 61. miTiTebulia Oetker H, Münchener Kom-

mentar zum BGB,BGB § 249 Art und Umfang des Schadensersatzes, 5. Auflage 2007 abz. 182.  
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6.1.1.2. qonebrivi zianis aRdgena 
 

qonebrivi ziani fulad odenobaSi gazomvadi da fuladi anazRaurebiT kompensi-
rebadi qonebrivi danakargia. qonebrivi zianis, iseve rogorc qonebis cneba gsk-iT ar 
aris mkafiod gansazRvruli.48 germaniis federaluri sasamarTlos gadawyvetilebis 
Tanaxmad, qonebrivi ziani warmoadgens ara wminda samarTlebriv, aramed samarTalTan 
dakavSirebul ekonomikur gansazRvrebas.49 

qonebrivi zianis SemTxvevaSi zianis anazRaurebis upirvelesi saSualebaa zianis na-
turiT restitucia, anu pirveladi mdgomareobis aRdgena. 249-e muxlis pirveli da 
meore nawiliT gaTvaliswinebuli zianis anazRaurebis saSualebebis gamoyenebisas 
upirveles miznad unda ganvixiloT kreditoris xelSeuxeblobis interesis dacva da am 
interesis sruli dakmayofileba. darRveuli uflebis am gziT dacva gansxvavdeba zia-
nis anazRaurebis sxva saSualebebisagan imiT, rom dazaralebul pirs amoZravebs dazia-
nebuli sikeTis SenarCunebis, aRdgenis da ara fuladi kompensaciis miRebis interesi. 

aRniSnuli sikeTis aRdgenis gzebi gansxvavebulia imis mixedviT, Tu ra sikeTe ra 
saxiT dazianda. zianis aRdgenisas, swored dazianebuli nivTis bunebidan gamomdina-
re, sxvadasxva problematuri sakiTxi iCens Tavs, romelic qvemoT iqneba ganxiluli. 

nivTis dazianebis SemTxvevaSi misi aRdgenis saSualeba nivTis SekeTeba an axliT 
Secvlaa.50 am or alternativas Soris dazaralebulma arCevani unda gaakeTos ekono-
mikuri rentabelurobis gaTvaliswinebiT.51 

 
6.1.2. nivTis SekeTeba 

 
SekeTebis gziT nivTis aRdgena mxedvelobaSi miiReba mxolod im SemTxvevaSi, Tu 

igi SekeTebadia. amasTan, germaniis sasamarTlo praqtikis mixedviT, 249-e muxlis ga-
moyenebisaTvis mniSvneloba ar aqvs, Tu ra odenobis danaxarjebs saWiroebs nivTis aR-
dgena.52 magaliTad, aRniSnuli muxlis gamoyeneba daiSveba maSinac ki, rodesac xorci-
eldeba dazianebuli saxlis sruli reabilitacia, ris Sedegadac igi ekonomikuri, 
teqnikuri da funqcionaluri TvalsazrisiT aRar iqneba misi pirvandeli mdgomareo-
bis identuri. aseT dros axali saxlis Rirebuleba SeiZleba sagrZnobladac aRemate-
bodes mis sawyis Rirebulebas.53  

249-e muxlTan dakavSirebuli sasamarTlo praqtika SesaZloa arasamarTlian 
mdgomareobaSi ayenebdes movales kreditoris mimarT. kerZod, aq Tavs iCens proble-
ma, romelic, pirvandel mdgomareobasTan SedarebiT, kreditoris ukeTes mdgomareo-
baSi Cayenebas ukavSirdeba. Tu zemoT moyvanili magaliTis safuZvelze vimsjelebT, 
                                                            
48  Erman W, BGB Handkommentar, B. I, 12. Auflage, Köln, Verl. Otto Schmidt, 2008, 926. 
49  BGH (GrZS) 98, 212 (217);101, 225 (227f). 
50  Prütting H, Wegen G, Weinreich G, BGB Kommentar, 1. Auflage, Verl. Luchterhand, 2006, 340. 
51  Oetker H, Münchener Kommentar zum BGB, § 249 Art und Umfang des Schadensersatzes, 5. Auflage, 

2007, abz. 309. 
52  NJW RR 1989, 332. 
53  BGH 102, 322 mit abl Anm Grunsky JZ 1988, 408 f und Emmerich JuS 1988, 988 miTiTebulia: Erman 

W. BGB Handkommentar, B. I, 12. Auflage, Köln, Verl. Otto Schmidt, 2008, 920, Abs. 15. 
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SegviZlia davaskvnaT, rom kreditori realurad ubrundeba ara Zvel, pirvandel 
mdgomareobas, aramed igi iZens imaze mets, vidre zianis warmoSobamde hqonda. amitom, 
mizanSewonilia, 249-e muxlis gamoyenebisas siRrmiseulad Sefasdes yoveli konkre-
tuli SemTxveva da Sesabamisad ganisazRvros gamoyenebis farglebi. upirveles yov-
lisa, aucilebelia davicvaT proporciuloba movalis aramarTlzomier qmedebas, 
damdgar Sedegsa da zianis asanazRaureblad gansaxorcielebel RonisZiebas Soris. 
swored aRniSnulis gaTvaliswinebiT unda Sefasdes ekonomikuri rentabeluroba, ris 
safuZvelzec daculi iqneba orive mxaris interesi da amasTan, ar moxdeba kredito-
ris araTanazomier mdgomareobaSi Cayeneba.  

 
6.1.3. nivTis Secvla axliT 

 
nivTis Secvla axliT zianis anazRaurebis kidev erTi saSualebaa. am deliqtursa-

marTlebriv institutTan dakavSirebiT literaturaSi araerTgvarovani Sexeduleba 
arsebobs da igi sxvadasxva TvalsazrisiT aris problematuri. 

erTaderTi sakiTxi, romelTan dakavSirebiTac avtorTa Sexedulebebi ar iyofa 
da erTmaneTs emTxveva, gvarovnuli niSniT gansazRvruli pirveladi moxmarebis 
sagnebis axliT Secvlaa. kerZod, aseTi nivTis srulad dazianebis SemTxvevaSi misi 
Secvla identuri nivTiT miiCneva 249-e muxlis pirveli nawiliT gaTvaliswinebul zi-
anis anazRaurebad. magaliTad, axali avtomobilis dazianebis SemTxvevaSi misi Secvla 
imave klasisa da saxeobis avtomobiliT warmoadgens naturiT restituciis gziT zia-
nis anazRaurebas. 

Tumca, gvarovnuli niSniT gansazRvruli, meoradi moxmarebis nivTebTan dakav-
SirebiT sxvadasxva avtoris Sexeduleba da sasamarTlo praqtika erTmaneTs ar em-
Txveva. sasamarTlo praqtikis mixedviT, rodesac gvarovnuli niSniT gansazRvruli 
meoradi moxmarebis sagnebTan gvaqvs saqme, SesaZloa misi aRdgena ar iyos rentabelu-
ri da axliT Secvla ufro momgebiani iyos rogorc kreditorisTvis, ise movalisaT-
vis. magaliTad, meoradi moxmarebis avtomobilis dazianebis SemTxvevaSi, misi zogier-
Ti nawili SeiZleba aRdgenas ar eqvemdebarebodes da is axliT unda Seicvalos.54 aseT 
dros zianis mimyeneblis xarji SesaZloa aRematebodes avtomobilis Rirebulebas. 
swored amitom, germaniis federaluri sasamarTlo praqtika ixreba Sexedulebisken, 
rom aseT SemTxvevaSi dazianebuli naxmari avtomobilis Secvla axliT 249-e muxliT 
gaTvaliswinebul naturiT restituciis yvelaze rentabelur formad unda CaiTva-
los.55 sasamarTlo Sexedulebisgan gansxvavebul mosazrebas aviTareben calkeuli av-
torebi,56 romlebic miiCneven, rom dazianebuli nivTis Secvla axliT aris naturiT 
restituciis forma57 da igi miekuTvneba gsk-s ara 249-e muxlis, aramed 251-e muxlis 
(zianis anazRaureba) regulirebis sferos. 

                                                            
54  Prütting H. Wegen G. Weinreich G. BGB Kommentar, 1. Auflage, Ver. Luchterhand, 2006, 340. 
55  BGH 66,239,247,92,85,87f, VerR 1972, 1024, NJW 1992, 302, 304 miTiTebulia: Erman W. BGB 

Handkommentar, B. I, 12. Auflage, Köln, Verl.Otto Schmidt, 2008, 919. 
56  Schiemann G. in: J von Staudinger, Kommentar zum Bürgerlichen Gesetzbuch (2005) Vor § 249 Abs. 182. 
57  aRniSnulze ixile aseve Schmidt JuS 1986, 517, Soergel miTiTebulia: Erman W. BGB Hand-

kommentar, B. I, 12. Auflage, Köln, Verl.Otto Schmidt, 2008, 919. 
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germaniis federaluri sasamarTlos mosazrebas iziarebs araerTi germaneli 
mecnieri. maTi azriT, imisaTvis rom qmedeba CaiTvalos zianis anazRaurebad, mTava-
ria, movalem kreditors miawodos imave saxeobis da Rirebulebis mqone axali nivTi,58 
anu aRdges is ekonomikuri mdgomareoba, romelic zianis ardadgomis SemTxvevaSi iar-
sebebda.  

zemoTqmulidan gamomdinare, SeiZleba aRiniSnos, rom, miuxedavad avtorTa mo-
sazrebebis gansxvavebisa, erTi ram naTelia — pirvandeli mdgomareobis sruli aRdge-
na nivTebis umetesobis SemTxvevaSi maTi SekeTebis, xolo gvarovnuli niSniT gan-
sazRvruli da pirveladi moxmarebis nivTebis SemTxvevaSi — maTi axliT Secvlis 
gziTaa SesaZlebeli.  

249-e muxlis gamoyenebis SesaZlebloba eWvqveS dgeba iseTi sagnebis ganadgure-

bis SemTxvevaSi, romlebic ar aris gvarovnuli niSniT (unvertretbar) gansazRvruli, 
an aris meoradi moxmarebis. aseTi nivTebis sruli aRdgena warmoudgenelia. Tumca, 
ra Tqma unda, es imas ar niSnavs, rom msgavs SemTxvevebSi naturiT restitucia saer-
Tod SeuZlebelia da dazaralebulma aucileblad unda mimarTos 251-e muxliT gaTva-
liswinebul zianis anazRaurebas. aseTi SezRudvis arsebobis SemTxvevaSi kanonmdeb-
lis mTavari mizani, daicvas piris xelSeuxeblobis interesi, ukana planze gadaiwevda 
da garda amisa, deliqtur saqmeTa umetesi nawilis mimarT 249-e muxlis gamoyeneba Se-
uZlebeli gaxdeboda. ra Tqma unda, kanonmdebelma gaiTvaliswina aRniSnuli safrTxe 
da naturiT restituciiT gaTvaliswinebul zianis anazRaurebad miiCnia nivTis iseT 
mdgomareobamde aRdgena, romelic maqsimalurad axlos aris mis pirvandel mdgoma-
reobasTan.59 kiTxvaze pasuxis gacema, Tu ra sxvaoba SeiZleba arsebobdes pirvandel 
da aRdgenil mdgomareobas Soris, rTulia. erT-erTi mosazrebiT, sakmarisia aRdge-
nil mdgomareobasa da hipoTetur mdgomareobas Soris ar arsebobdes „arsebiTi sxva-
oba“.60 amasTan, germaniis federaluri sasamarTlo praqtikiT, imisaTvis, rom amgvari 
arsebiTi sxvaoba ar arsebobdes, aucilebelia ziani aRdges „msgavsi da Tanabari Ri-
rebulebis” mqone nivTiT“.61 

„nivTis erTgvarovnebis“ dasadgenad saWiroa aRdgenili nivTis Tvisebebis obi-
eqturi Sefaseba. Sefasebis umTavresi kriteriumia samoqalaqo brunvaSi damkvidre-
buli Sexeduleba ama Tu im nivTis TvisebebTan dakavSirebiT. iseTi umniSvnelo gan-
sxvaveba, romelic nivTis Rirebulebas ar amcirebs da mis gamoyenebas xels ar uSlis, 
ar warmoadgens arsebiT gansxvavebas da, Sesabamisad, naturiT restituciis damabrko-
lebel garemoebas.62  

                                                            
58  Lange H. Schiemann, G. Schadensersatz, Handbuch des Schildrechts in Einzeldarstellungen, Bd.1, 3. Auf-

lage,Verl. Tübingen : Mohr Siebeck, 2003, 215. 
59  BGH NJW-RR 2003, 1042, 1043; G Schiemann, in: J von Staudinger, Kommentar zum Bürgerlichen Ge-

setzbuch (2005) Vor § 249 no 43 ff.RdNr. 182; Hagen in: Lange/Hagen (Fn. 1142) 59, 62; ausf. U. Pic-
ker (Fn. 1142)159. 

60  Lange, H., Schiemann G., Schadensersatz, Handbuch des Schildrechts in Einzeldarstellungen, Bd.1, 3. Auf-
lage,Verl. Tübingen : Mohr Siebeck, 2003, 215.  

61  BGHZ 92, 85, 89 - NJW 1984, 2282.  
62  Schubert M. Beck'scher Online-Kommentar BGB (Hrsg. Bamberger/Roth) 21. Auflage, Verl. C.H. Beck 

München, 2011, Abs. 316. 
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nivTi aris `Tanabari Rirebulebis~, rodesac sagani subieqturad, Tavisi Tvise-
bebiT, dazianebuli nivTis TanabarmniSvnelovania. garda amisa, es kriteriumi gulis-
xmobs dazaralebuli piris materialuri interesis gaTvaliswinebas, agreTve natu-
riT restituciiT aRsadgeni aramaterialuri komponentis mxedvelobaSi miRebas, rac 
xelSeuxeblobis interesis dacvas emsaxureba.63  

im SemTxvevaSi, Tu zemoT aRniSnuli „nivTis erTgvarovnebis da Tanabari Rirebu-
lebis“ kriteriumebi ar aris dakmayofilebuli, naturiT restitucia gamoricxulia 
da kreditoris moTxovnis ufleba zianis anazRaurebis Taobaze unda ganxorcieldes 
251-e muxlis pirveli nawilis safuZvelze.64 ra Tqma unda, aRniSnuli kriteriumebis 
daukmayofileblobis SemTxvevaSi, Tavad kreditori kargavs movalisgan naturiT 
restituciis gziT zianis anazRaurebis interess da mas SeuZlia uari Tqvas msgavs 
Sesrulebaze. Tumca, aseT dros, mxareTa SeTanxmebiT, SesaZloa mainc ganxorcieldes 
zianis anazRaureba naturiT restituciis gziT, Tu movalis mier axali nivTis miwo-
debas kreditori CaTvlis zianis anazRaurebad 249-e muxlis pirobebis Sesabamisad.  

 
6.1.4. aRdgena piris janmrTelobisTvis zianis miyenebis SemTxvevaSi 

 
fizikuri an sulieri tkivili, gansxvavebiT ganukurnebeli daavadebisa da Rirsebisa 

da pativis Selaxvisagan, imgvari sikeTis xelyofaa, romlis gamoxatva da gazomva TanxiT 
SeuZlebelia. aseT SemTxvevaSi saubroben aramaterialuri sikeTis xelyofaze, romlis 
drosac dazaralebul pirs SeuZlia zianis mimyeneblisagan, fuladi kompensaciis nac-
vlad, moiTxovos pirvandeli mdgomareobis aRdgena gsk-is 249-e muxlis mixedviT.65 

piris dazianeba, 249-e muxlis me-2 nawilis miznidan gamomdinare, gulisxmobs ada-
mianis sxeulis dazianebas.66 anazRaurebas eqvemdebareba sxeulis imgvari dazianeba, 
romelic, eqimis daskvnis Tanaxmad, saWiroebs ambulatoriul mkurnalobas, agreTve 
nebismieri saxis mkurnalobas, romelic saWiroa piris gamojanmrTelebisaTvis. amaSi 
igulisxmeba sareabilitacio RonisZiebebi, xangrZlivad moxmarebadi damxmare saSua-
lebebis (magaliTad, invalidis etlis) SeZena, dazaralebuli piris sacxovrebeli sax-
lis mowyoba etlis mosaxmarad saWiro aRWurvilobiT, dazaralebulis transporti-
reba samedicino punqtamde da sxv. garda amisa, anazRaurebas eqvemdebareba iseT saWi-
roebebTan dakavSirebuli damatebiTi xarjebi, rogoric aris dazaralebuli piris 
monaxuleba misi ojaxis wevrebis mier da a.S.67 

pirisaTvis zianis miyenebis SemTxvevaSi movale pasuxismgebelia ara mxolod sxe-
ulis ama Tu im organos dazianebisTvis, aramed iseTi uaryofiTi SedegebisTvisac, 

                                                            
63  Schubert M. Beck'scher Online-Kommentar BGB (Hrsg. Bamberger/Roth) 21. Auflage, Verl. C.H. Beck 

München, 2011, Abs. 312. 
64  BGH NJW-RR 2003, 1042, 1043 miTiTebulia: Schubert M., Beck'scher Online-Kommentar BGB (Hrsg. 

Bamberger/Roth)21. Auflage, Verl. C.H. Beck München, 2011, Abs. 318. 
65  BGH NJW 53, 1386, RG 94, 3, 148, 122 miTiTebulia: Schellhammer K., Schuldrecht nach Anspruchs-

grundlagen, sant BGB Allgemeiner Teil, 7. Auflage, Verl. C.F Müller, Heidelber, 2008, 636, Abs. 1269. 
66  Schiemann G. in: J von Staudinger, Kommentar zum Bürgerlichen Gesetzbuch, 2005, 217. 
67  Prütting H,. Wegen G., Weinreich G., BGB Kommentar, 1. Auflage, Verl. Luchterhand, 2006, Abs. 40. 
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rogoricaa fsiqologiuri da sulieri travmebi. amasTan, ar aris aucilebeli, rom es 
travmebi mizezobriv kavSirSi iyos sxeulis romelime organos dazianebasTan, sakma-
risia ganisazRvros didi albaToba imisa, rom zianis gamomwvevi qmedebis ararsebobis 
SemTxvevaSi sulieri da fsiqologiuri travma ar dadgeboda.68 

pirisaTvis zianis miyenebis SemTxvevaSi dazaralebuls ar SeuZlia movalis mier 
249-e muxlis me-2 nawilis mixedviT anazRaurebuli fuladi Tanxa gankargos Tavisi 
Sexedulebisamebr — mas ekisreba Tanxis miznobrivi gamoyenebis valdebuleba. asa-
nazRaurebeli Tanxis odenoba ki ganisazRvreba aucilebeli xarjebis daangariSebiT, 
eqimis mier daniSnuli mkurnalobis xarjebis gaTvaliswinebiT. swored amitom, zus-
tad unda ganisazRvros piris mkurnalobisaTvis obieqturad saWiro Tanxis odenoba. 
zianis mimyenebeli ar aris valdebuli gaswios iseTi xarji, romlis saWiroebac rea-
lurad ar arsebobs. magaliTad, Tu dazaralebuli piris mkurnalobisTvis ar aris au-
cilebeli misi moTavseba stacionarSi da amasTan, mas hyavs iseTi adamiani, romelic 
saxlSi masze izrunebs, zianis mimyenebeli ar aris valdebuli, aanazRauros arc sta-
cionaruli mkurnaloba da arc damxmare piris xarjebi.69  

rogorc zemoaRniSnulidan Cans, sxeulis dazianebis SemTxvevaSi mxolod is rea-
luri xarji anazRaurdeba, romelic saWiroa an romelic dazaralebulma ukve gaswia 
mkurnalobisaTvis. aqedan gamomdinare, 249-e muxlis me-2 nawilis safuZvelze, zianis 
anazRaurebis moTxovnis aucilebeli winapirobaa janmrTelobis aRdgenis realuri 
SesaZleblobis arseboba (iseve rogorc dazianebuli nivTis SemTxvevaSi, misi aRdge-
nis SesaZleblobis arseboba). winaaRmdeg SemTxvevaSi, dazaralebuls moTxovnis uf-
leba warmoeSoba gsk-is 251-e an 252-e muxlebis safuZvelze, romlebic iTvaliswinebs 
zianis anazRaurebas fuladi kompensaciis saxiT.  

 
7. usafuZvlo gamdidreba  

 
rogorc araerTxel aRiniSna, zianis anazRaurebis sxva saSualebebisgan gansxva-

vebiT, 249-e muxli miznad isaxavs aRdges is pirveladi mdgomareoba, romelic zianis 
anazRaurebis mavaldebulebeli garemoebis warmoSobamde arsebobda. Sesabamisad, mo-
valis mier gaRebuli yovelgvari fuladi anazRaureba mimarTulia swored pirveladi 
mdgomareobis aRdgenisken da ara zianis fuladi kompensaciisken, rogorc es 251-e 
muxlis SemTxvevaSia gaTvaliswinebuli. Tumca, 249-e muxlis SemTxvevaSi, xSirad 
problemuria kreditoris mier zianis aRdgenisaTvis miRebuli kompensaciis miznob-
rivad gamoyenebis aucileblobis sakiTxi. pasuxi unda gaeces kiTxvas, valdebulia Tu 
ara kreditori, miRebuli anazRaureba faqtobrivad gamoiyenos da daxarjos nivTis 
aRdgenisTvis an mkurnalobisTvis. aRniSnuli faqti miT ufro yuradsaRebi da gasaT-
valiswinebelia, rom igi SesaZloa kreditoris usafuZvlo gamdidrebis safuZveli 
gaxdes. gabatonebuli azris mixedviT, am TvalsazrisiT, erTmaneTisagan unda gaimij-
nos piris janmrTelobisaTvis zianis miyeneba da nivTis dazianeba.   

                                                            
68  Erman W,. BGB Handkommentar, B. I, 12. Auflage, Köln, Verl.Otto Schmidt, 2008, 824-925, Abs. 38, 39, 40, 43. 
69  Sead. Zeuner JZ 86, 640, Grunsky JuS 87, 441, miTiTebulia: Prütting H., Wegen G., Weinreich G., BGB 

Kommentar, 1. Auflage, Verl. Luchterhand, 2006, Abs. 24. 
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7.1 piris janmrTelobisaTvis zianis miyeneba  
 

sxeulis dazianebis SemTxvevaSi dazaralebuls ar aqvs ufleba, Tavisi Sexedule-
bisamebr gamoiyenos miRebuli anazRaureba, agreTve moiTxovos im xarjebis anazRau-
reba, romlis faqtobrivi saWiroeba jer ar damdgara. magaliTad, germaniis federa-
lurma sasamarTlom dazaralebuls, romelic operaciis Sedegad darCenili Sramebis 
mosaSoreblad iTxovda plastikuri operaciisaTvis saWiro Tanxis anazRaurebas, ua-
ri uTxra im motiviT, rom Sedegis winaswari ganWvreta SeuZlebeli iyo, ris gamoc 
operaciis Catareba am etapze ar iyo mizanSewonili.  

sxeulis dazianebis an janmrTelobisaTvis sxvagvari vnebis miyenebis SemTxvevaSi 
dazaralebuli valdebulia, miRebuli kompensacia gamoiyenos mkurnalobisTvis an 
gamojanmrTelebisTvis saWiro sxva RonisZiebisaTvis. 253-e muxlis mixedviT, dazara-
lebuls ekrZaleba aramaterialuri zianisTvis anazRaureba miiRos fuladi gamorCenis 
mizniT. Tu dazaralebuls eqneboda ufleba, moeTxova mkurnalobis fiqtiuri xarje-
bis anazRaureba, 253-e muxli dakargavda Tavis azrs. igive exeba 249-e muxlis me-2 na-
wilsac, romelic janmrTelobisaTvis zianis miyenebisas naturiT restituciis wess 
adgens. swored amitom, pirisaTvis fizikuri zianis miyenebis SemTxvevaSi, unda mox-
des ara fiqtiuri, aramed konkretuli zianisa da mis dasafarad saWiro xarjebis da-
angariSeba.   

 
7.2. nivTis dazianeba  

 
sruliad gansxvavebulad wydeba miRebuli anazRaurebis gamoyenebis sakiTxi niv-

Tis dazianebis SemTxvevaSi. aq dazaralebuls aqvs arCevanis Tavisufleba. sasamar-
Tlo praqtikis mixedviT, dazaralebuls SeuZlia Tavisuflad gadawyvitos miRebuli 
anazRaurebis gamoyenebis sakiTxi, anu gansazRvros, realurad moaxmars Tu ara igi 
Tanxas nivTis aRdgenas.70 magaliTad, avtomobilis dazianebis SemTxvevaSi, kreditors 
SeuZlia miRebuli anazRaurebiT SeakeTos avtomobili, an datovos igi dazianebul 
mdgomareobaSi. movales orive SemTxvevaSi ekisreba mis mier gamowveuli zianis anazR-
aurebis valdebuleba. avtomobilis naavariev mdgomareobaSi datovebis SemTxvevaSi 
asanazRaurebeli Tanxa ganisazRvreba nivTis SekeTebis xarjebis hipoTeturi gaanga-
riSebiT. sasamarTlo amgvar midgomas asabuTebs im argumentze dayrdnobiT, rom miye-
nebuli zianis Sedegad kreditoris qoneba yvela SemTxvevaSi mcirdeba.  

mecnierebi xSirad akritikeben sasamarTlos amgvar midgomas da miiCneven, rom 
msgavsi SesaZleblobis arseboba qmnis usafuZvlo gamdidrebis safrTxes.71 dazarale-
buls SeuZlia pretenzia wamoayenos iseTi xarjis anazRaurebaze, romelic realurad 
mas ar gauRia.72 swored amitom, Tu naturiT restituciisTvis ganmsazRvrelia daza-

                                                            
70  BGHZ 61, 56 (58), 66, 239, (241, 76, 216, (221), 81, 385 (391) miTiTebulia: Looscherders D., 

Schuldrecht, Allgemeiner Teil, 6. Auflage, München, Verl. Carl Heymanns, 2008, 305. 
71  Anw Komm-Magnus §249 Abs. 17 miTiTebulia: Looscherders D., Schuldrecht, Allgemeiner Teil, 6. 

Auflage, München, Verl. Carl Heymanns, 2008, 305. 
72  Looscherders D., Schuldrecht, Allgemeiner Teil, 6. Auflage, München, Verl. Carl Heymanns, 2008, 305. 
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ralebulis interesi, aRadginos pirvandeli mdgomareoba, imTaviTve unda gamoiricx-
os misi SesaZlebloba, Tavisi Sexedulebisamebr gamoiyenos miRebuli anazRaureba. 
dazaralebuls unda daevalos Tanxis miznobrivi daxarjva, rogorc es sxeulis dazi-
anebis SemTxvevaSi moiTxoveba. winaaRmdeg SemTxvevaSi, msgavsi urTierToba unda da-
regulirdes ara 249-e muxliT, aramed 251-e muxliT, romelic awesrigebs zianis fu-
lad kompensacias. aRniSnul gamijvnas aqvs arsebiTi mniSvneloba asanazRaurebeli 
Tanxis odenobis gamoTvlisaTvis. 249-e muxlis me-2 nawiliT gaTvaliswinebuli xar-
jebis odenoba SesaZloa sruliad gansxvavdebodes da umetes SemTxvevaSi meti iyos 
251-e muxlis me-2 nawiliT gaTvaliswinebul zianis anazRaurebasTan SedarebiT.73  

 
8. naturiT restitucia saqarTvelos samoqalaqo kodeqsis                                    

408-e muxlis mixedviT 
 

rogorc naSromis dasawyisSi aRiniSna, gsk-is 249-e muxlidan da ssk-is 408-e mux-
lidan, romlebic naturiT restituciis princips gansazRvraven, am institutis regu-
lirebis erTnairi midgoma SegviZlia amovikiTxoT. orive SemTxvevaSi kanonmdeblis 
mTavari mizania, maqsimalurad Seamciros kreditoris ziani da aRudginos mas is sa-
marTlebrivi mdgomareoba, rac zianis warmoSobamde arsebobda. Sesabamisi debulebe-
bi gsk-is 249-e da ssk-is 408-e muxlis pirvelive nawilebiT aris ganmtkicebuli. orive 
norma calsaxad adgens, rom pirma, romelic valdebulia aanazRauros ziani, unda 
aRadginos is mdgomareoba, romelic iarsebebda, rom ar damdgariyo anazRaurebis ma-
valdebulebeli garemoeba. Sesabamisad, ssk 408-e muxlis pirveli nawilis ganmartebi-
sas, martivad SegviZlia vixelmZRvaneloT germaniis sasamarTlo praqtikiTa da iuri-
diuli dogmatikiT, romelic sakmaod mdidaria.  

germaneli kanonmdeblisagan gansxvavebiT, qarTvelma kanonmdebelma zianis zogi-
erT kategoriasTan dakavSirebuli naturiT restituciis Sinaarsi da forma uSua-
lod 408-e muxliT ganmarta da igi am muxlis danarCen sam nawilSi ganavrco. Sesabami-
sad, gsk-is 249-e muxlis me-2 nawili da ssk-is 408-e muxlis me-2, me-3 da me-4 nawilebi 
gansxvavebuli formiT aregulirebs naturiT restituciis calkeul saxeebs. Tumca, 
normebis saerTo Sinaarsobrivi msgavsebis gaTvaliswinebiT, SegviZlia ssk-is zemoaR-
niSnuli normebis ganmartebis drosac vixelmZRvaneloT germanuli gamocdilebiT.  

408-e muxlis meore nawilis mixedviT, pirs janmrTelobis dazianebis Sedegad war-
Tmeuli an Semcirebuli Sromis unaris asanazRaureblad unda mieces yovelTviuri sar-
Co. vinaidan aRniSnuli muxlis mizania zianis miyenebamde arsebuli mdgomareobis aR-
dgena, sarCos odenoba unda dadgindes imis mixedviT, Tu ra mdgomareobaSi iqneboda 
kreditori zianis ardadgomis SemTxvevaSi. amasTan, zogadi wesis Tanaxmad, sarCos ode-
nobis gansazRvrisas mxedvelobaSi miiReba ara mxolod dazaralebulis mier sruli an 
nawilobrivi Sromisuunarobis Sedegad dakarguli Semosavali, aramed dazaralebulis 
kmayofaze myofi ojaxis arasrulwlovani da qmeduunaro pirebis interesebic. 

                                                            
73  Prütting H., Wegen G., Weinreich G., BGB Kommentar, 1. Auflage, Verl. Luchterhand, 2006, 342. 
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sarCos moTxovnasTan erTad, janmrTelobis dazianebis SemTxvevaSi, ssk-is 408-e 
muxlis me-3 nawilis mixedviT, dazaralebuls ufleba aqvs movalisagan winaswar mo-
iTxovos mkurnalobis xarjebi. amasTan, msgavsi xarjis winaswari moTxovnis uflebi-
saTvis aucilebelia arsebobdes samedicino daskvna mkurnalobis mizanSewonilobis 
Taobaze. Tu germaniis sasamarTlo praqtikas gaviziarebT, msgavsi xarjebis anazRau-
rebisaTvis aseve aucilebelia, mkurnalobis Sedegi nawilobriv mainc iyos ganWvreta-
di. aRniSnuli daTqmis mizania, movales ar daekisros iseTi gaumarTlebeli xarjebi, 
romlebic dazaralebuli piris mkurnalobas realurad ar uzrunvelyofs. 408-e mux-
lis miznidan gamomdinare, dazaralebulis mkurnalobaSi igulisxmeba ara mxolod 
stacionaruli an medikamentebiT mkurnaloba, aramed yvela saxis gamajansaRebeli 
RonisZieba, maT Soris specialuri samkurnalo adgilebis stumroba, varjiSi specia-
luri zedamxedvelobis qveS, masaJi da sxva saxis RonisZiebebi, romlebic uzrunvel-
yofs dazaralebulis janmrTelobis aRdgenas da mis pirvandel mdgomareobaSi dab-
runebas. imisaTvis rom kreditors moTxovnis ufleba warmoeSvas ssk 408-e muxlis sa-
fuZvelze, aucilebelia arsebobdes pirvandeli mdgomareobis aRdgenis realuri Se-
saZlebloba. aRniSnuli mdgomareobis aRdgenis SeuZleblobis SemTxvevaSi, dazara-
lebuls ufleba aqvs zianis anazRaurebisTvis ssk-is 409-e muxlis safuZvelze moiTx-
ovos fuladi anazRaureba, anu kompensacia zianis sanacvlod. 

rogorc aRiniSna, ssk-is 408-e muxli gansakuTrebul yuradRebas amaxvilebs sxeu-
lis dazianebiT an janmrTelobisTvis vnebis miyenebis Sedegad gamowveul zianze da 
cdilobs aseTi zianis warmoSobis SemTxvevaSi mxareTa uflebebi da movaleobebi Se-
darebiT detalurad daareguliros. 408-e muxlis me-4 nawilis Tanaxmad, dazarale-
buls ufleba aqvs mniSvnelovani safuZvlis arsebobis SemTxvevaSi, amave muxlis meo-
re nawiliT gaTvaliswinebuli sarCos nacvlad, moiTxovos kompensacia. safuZvlis 
`mniSvnelovani~ buneba, upirveles yovlisa, damokidebulia dazaralebulis interes-
ze da miyenebuli zianis xasiaTze.74 mniSvnelovan safuZvlad SegviZlia ganvixiloT, 
magaliTad, dazaralebuli piris survili, Tavisi janmrTelobis mdgomareobidan ga-
momdinare, Seiqmnas ukeTesi sacxovrebeli pirobebi, magaliTad, SeiZinos invalidis 
etli, uzrunvelyos avtomobili unarSezRuduli pirisTvis gankuTvnili aRWurvi-
lobiT, aseve Tavisi fizikuri mdgomareobis gaTvaliswinebiT, sxvagvarad moawyos sa-
muSao garemo da sxv. aRniSnuli zomebis miReba saWiroebs erTjeradi soliduri xar-
jis gawevas, rac kompensaciis moTxovnis safuZveli SeiZleba gaxdes.  

miuxedavad imisa, rom kanonmdebeli cdilobs sxeulis dazianebiT an janmrTelo-
bisTvis vnebis miyenebis Sedegad gamowveul zians, sxva saxis zianisagan gansxvavebiT, 
meti yuradReba dauTmos da misi restituciis safuZvlebi konkretuli normebiT gan-
sazRvros, samoqalaqo brunvis mravalferovnebidan gamomdinare, safuZvelTa es Ca-
monaTvali mainc ver iqneba sruli da amomwuravi. swored amitom, iseTi SemTxvevebi, 
romlebic 408-e muxlis me-2, me-3 da me-4 nawilebis regulirebis miRma rCeba, unda da-
regulirdes zogadi wesiT, romelic 408-e muxlis pirveli nawiliTaa gansazRvruli 
da warmoadgens gsk-s 249-e muxlis analogs. 

                                                            
74  saredaqcio kolegia, Wanturia l., zoiZe b., niniZe T., Sengelia r., xecuriani j., saqar-

Tvelos samoqalaqo kodeqsis komentari, wigni mesame, valdebulebiTi samarTali, 
zogadi nawili, Tbilisi, 2001, 454. 
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daskvna 
 

kvlevis safuZvelze, SegviZlia gamovkveToT Semdegi ZiriTadi daskvnebi:  
naturiT restitucia zianis anazRaurebis yvelaze optimaluri saSualebaa ger-

manul da qarTul samarTalSi. igi SeiZleba gamoyenebul iqnes rogorc qonebrivi, ise 
araqonebrivi zianis asanazRaureblad. naturiT restitucia Tavisi SinaarsiTa da 
miznebiT gansxvavdeba zianis anazRaurebis sxva saSualebebisagan. naturiT restitu-
ciis SemTxvevaSi kreditoris mTavari mizania pirvandeli mdgomareobis aRdgena da 
ara fuladi kompensaciis miReba. 

amasTan, miznis miRwevis gamartivebisaTvis SesaZloa gamoyenebul iqnes restitu-
ciis sxvadasxva gzebi: dazianebuli nivTis Secvla axliT, misi aRdgena SekeTebis 
gziT, sxeulis dazianebis SemTxvevaSi dazaralebulis mkurnaloba da sxv. amasTan, am 
ukanaskneli SemTxvevisTvis germaneli kanonmdebeli ar adgens aRdgenis konkretuli 
gzebis CamonaTvals da igi zogadi daTqmiT Semoifargleba. gansxvavebul midgomas av-
lens qarTveli kanonmdebeli, romelic, uflebaTa saerTo ierarqiaSi sicocxlis da 
janmrTelobis gansakuTrebuli adgilis gamo,75 maTi maqsimaluri dacvisa da uzrun-
velyofis mizniT, cdilobs pirvandeli mdgomareobis aRdgenis saSualebebis amomwu-
ravi CamonaTvali SemogvTavazos. Tumca, vfiqrob, mxareTaTvis gaurkvevlobis Tavi-
dan asacileblad, msgavsad germaniis kanonmdeblobisa, mizanSewonilia, saqarTvelo-
Si Camoyalibdes zogadi daTqma araqonebrivi zianis SemTxvevaSi naturiT restituci-
is gamoyenebis Taobaze, rac yovel konkretul SemTxvevaSi mxareebs miscems SesaZleb-
lobas, aRniSnuli daTqmidan da sakuTari interesebidan gamomdinare, Tavad gadawyvi-
ton, Tu ra xerxs da saSualebas gamoiyeneben pirvandeli mdgomareobis aRsadgenad. 

naturiT restituciis principi deliqturi samarTlisaTvis damaxasiaTebeli aR-
dgeniTi funqciis ganxorcielebis erT-erTi mniSvnelovani meqanizmia. aRniSnuli 
principi, Tavisi miznidan gamomdinare, gamoricxavs fulad kompensacias, rogorc da-
zaralebuli piris dakmayofilebis saSualebas. naturiT restituciis SemTxvevaSi ne-
bismieri saxis kompensacia, Tundac fuladi, yovelTvis mimarTulia pirvandeli 
mdgomareobis aRdgenisken da ara ubralod kreditoris dakmayofilebisken.  

                                                            
75  saredaqcio kolegia, Wanturia l. zoiZe b. niniZe T. Sengelia r. xecuriani j. saqar-

Tvelos samoqalaqo kodeqsis komentari, wigni mesame, valdebulebiTi samarTali, 
zogadi nawili, Tbilisi, 2001, 454. 
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qonebrivi zianis momtani cnobebis gaxmaureba 

 
1. Sesavali 

 

zianis momtani cnobebis gaxmaurebis Sedegebi mowesrigebulia ssk-is 993-e mux-
liT, romlis Tanaxmad, „piri, romelic ganzrax an gaufrTxileblad avrcelebs an ax-
maurebs sxva pirisaTvis qonebrivi zianis momtan faqtebs, valdebulia aanazRauros 
aqedan warmoSobili ziani, Tu es faqtebi aSkarad arasworia“. ssk-is 993-e muxlis me-2 
nawili gansazRvravs zianis anazRaurebis gamomricxvel garemoebebs. am muxlTan mi-
marTebiT sainteresoa ssk-is me-18 muxli, romlis mixedviTac daculia piris saxeli, 
pativi, Rirseba, saqmiani reputacia da piradi cxovreba. sainteresoa, ra gansxvavebu-
li winapirobebi arsebobs da ra samarTlebrivi Sedegi dgeba aRniSnuli ori muxlis 
gamoyenebisas. ra gansxvavebaa am ori muxliT dacul sikeTes Soris? amisaTvis auci-
leblia dadgindes ssk-is me-18 da 993-e muxlebis pasuxismgeblobis safuZvlebi. 

 imis dasadgenad, Tu sad gadis zRvari ssk-is me-18 muxliT gaTvaliswinebuli pi-
rovnuli uflebebis qveS daculi sikeTis xelyofasa da zianis momtani cnobebis gax-
maurebas Soris, gamoyenebuli iqneba SedarebiTsamarTlebrivi meTodi. naSromSi gan-
xilulia saerTo samarTlis da kontinenturi evropis samarTlebrivi sistemebiT aR-
niSnuli sakiTxis mowesrigebis modelebi, romlebic Sedarebulia saqarTvelos kanon-
mdeblobis Sesabamis aspeqtebTan. 

 ssk-is 993-e muxli pasuxismgeblobas awesebs qonebrivi zianis momtani faqtebis 
gaxmaurebisas, amitom gansakuTrebiT sainteresoa, ra gansxvavebaa saqmiani reputaci-
is Selaxvasa da qonebrivi zianis momtani faqtebis gaxmaurebas Soris, ramdenad avsebs 
erTmaneTs ssk-is me-18 da 993-e muxlebi? aucilebelia zustad ganimartos, Tu ra iT-
vleba saqmiani reputaciis Selaxvad da ra — qonebrivi zianis momtan informaciad. wi-
naaRmdeg SemTxvevaSi ssk-is 993-e muxlis moqmedeba azrs kargavs. 

 sainteresoa, ra igulisxmeba saxelis uflebaSi da ssk-is me-18 muxli moicavs Tu 
ara zianis momtani faqtebis gaxmaurebisTvis pasuxismgeblobas. 

 aucilebelia dadgindes gamoxatvis Tavisufleba, dasaSvebi kritikis farglebi 
da ganisazRvros, ra informaciis gavrceleba iTvleba daSvebulad kanonmdeblobis 
mixedviT. 

 mniSnvelovania dadgindes SesaZlebelia Tu ara zianis momtani cnobebis gavrce-
lebis Sedegad damdgari zianis anazRaurebis moTxovna piris gardacvalebis Semdeg. 

 zianis momtani cnobebis gaxmaurebis pasuxismgeblobis gansazRvrisas aucilebelia 
ganxiluli iyos saqarTvelos kanoni „sityvisa da gamoxatvis Tavisuflebis Sesaxeb“, ro-

                                                            
∗ Tsu-is iuridiuli fakultetis doqtoranti.  
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melic awesrigebs ciliswamebisas xelyofili uflebis dacvis safuZvlebs. sainteresoa, 
aRniSnuli kanoniT gansazRvrul ciliswamebasa da ssk-iT dadgenil zianis momtani cno-
bebis gaxmaurebas Soris gansxvaveba, moicavs Tu ara ssk-is 993-e muxli ciliswamebas. 

 naSromSi ganxiluli iqneba pasuxismgeblobis safuZvlebi qonebrivi zianis mom-
tani cnobebis gaxmaurebisas sxvadasxva qveynis kanonmdeblobis da sasamarTlo praq-
tikis gaTvaliswinebiT. 

  
2. qonebrivi zianis momtani cnobebis gaxmaureba, rogorc                                     

pasuxismgeblobis safuZveli 
 

zianis momtani cnobebis gaxmaurebis samarTlebriv Sedegebs awesebs ssk-is 993-e 
muxli, romelic gansazRvravs pasuxismgeblobis safuZvlebs. amasTanave ssk-is me-18 
muxli icavs zogad pirovnul uflebebs xelyofisagan, rac iTvaliswinebs bralis ga-
reSe pasuxismgeblobas. 

 amrigad, piris Sesaxeb araswori informaciis gaxmaurebis SemTxvevaSi xelyofi-
li uflebis dacvisaTvis arsebobs ssk-is 993-e muxli, ssk-is me-18 muxli da aseve ssk-
is 992-e muxli, romelic awesrigebs zogadad deliqtur valdebulebebs. samarTleb-
rivi safuZveli TiToeul SemTxvevaSi sxvadasxvaa, kanonmdebelma ssk-is 993-e muxliT 
winapirobad gansazRvra qonebrivi zianis momtani faqtebis gaxmaureba, ssk-is me-18 
muxliT ki daculia saqmiani reputacia, saxeli, Rirseba, pativi da pasuxismgeblobis 
dawesebisTvis TiToeul SemTxvevaSi unda arsebobdes aRniSnuli uflebis Semlaxavi 
informacia. Tuki qonebrivi zianis momtani faqtis dadastureba SeuZlebeli iqneba, 
aseT dros xelyofili ufleba SesaZlebelia daculi iyos ssk-is me-18 muxlis an ssk-
is 992-e muxlis mixedviT.  

 amasTanave, arsebobs „sityvisa da Tavisuflebis Sesaxeb“ saqarTvelos kanoni, 
romlis me-13 muxli awesebs pasuxismgeblobas arsebiTad mcdari faqtebis gancxadebi-
saTvis, romlebic zians ayenebs uSualod mosarCeles. 

 
2.2. qonebrivi zianis momtani cnobebis gaxmaureba saerTo samarTlis 

qveynebis mixedviT 
 

qonebrivi zianis momtani cnobebis gaxmaureba, rogorc deliqtis saxe, saerTo sa-
marTlis qveynebSi warmoiSva XVI saukunis miwuruls.1 pirveli saqme, romlis ganxilva 
aRniSnuli deliqtis farglebSi moxda, exeboda miwis nakveTis gayidvisas gamoTqmul 
cilismwameblur frazebs.2  

                                                            
1  ProsserW.L., Injurious Falsehood: The Basis of Liability, Columbia Law Review, Columbia Law Review 

Assosiation, #3, New-York, 1959, 425. 
2  saqme panimani rabankis winaaRmdeg (Pennyman v.Rabanks) exeboda miwis nakveTis nasyi-

dobas. mopasuxem gamoTqva nakveTis mimarT cilismwamebluri frazebi, romelic 
sakmarisi gaxda pasuxismgeblobis dawesebisaTvis. Reports of Cases, The Law Journal Re-
ports for the Year 1837, Edited by Montagu Chambers. 
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 zianis momtani cnobebis gaxmaureba ganixileboda sxvadasxva saxelwodebis de-
liqtis cnebaSi. mas uwodebdnen „uflebis damcirebas“3, `usamarTlo Sejibrs“4 „ufle-
bis ciliswamebas“.5 Semdeg masSi moeqca mcdari informaciis gaxmaureba ara sakuTre-
basa da uflebaze, aramed xarisxze,6 rogorc ganmasxvavebel niSanze da ewoda „saqmia-
nobaze ciliswameba”.7 pasuxismgeblobis dadgomisaTvis mosarCeles unda daemtkice-
bina,8 rom informacia iyo cru da mxarem ganicada ziani.9 

 droTa ganmavlobaSi, saqmeTa Sinaarsis mixedviT, cxadi gaxda, rom „zianis momta-
ni sicrue“ sxva samarTlebriv safuZvlebs saWiroebda. deliqtis es saxe ar aris ci-
liswamebis10 erT-erTi saxe, aramed calke pasuxismgeblobis formaa qonebrivi zianis 
momtani cnobebis gaxmaurebisaTvis.11 mTavari principi, romelic saqmeTa ganxilvis 
Sedegad Camoyalibda, ekonomikuri zianis arsebobaa, romelic ar exeba arc pirovnebis 
reputacias da arc calke sakuTrebas.12 

 pirvelad uflebisa da xarisxis ciliswameba erTi deliqtiT gaaerTiana jon sal-
mondma13 da uwoda „zianis momtani sicrue“.14 

 „zianis momtani sicruis“ ganmarteba saerTo samarTlis qveynebis iuridiul li-
teraturaSi Semdegi saxisaa: piri, romelic sxva piris interesebis sazianod avrce-
lebs cnobebs, pasuxs agebs damdgari ekonomikuri zianisTvis, Tuki saxezea informa-
ciis gaxmaurebiT ekonomikuri zianis miyenebis ganzraxva, an piri moqmedebs daudev-
robiT da ar amowmebs informaciis siswores.15 

 zianis momtani informaciis gaxmaurebisas pasuxismgeblobis dawesebisTvis Sem-
degi winapirobebia aucilebeli: pirvel rigSi, es aris `boroti sicrue”,16 „zianis mom-
tani sicruisas“ pasuxismgeblobis dawesebisaTvis `boroti sicruis” arseboba imde-
nad mniSvnelovani iyo, rom aRniSnuli deliqti cnobili iyo „boroti sicruis“17 saxe-
liT.18 sainteresoa, ra igulisxmeba „borot sicrueSi“. 

                                                            
3  Disparagement of Title. 
4  Unfair Competition. 
5  Slander of Title. 
6  Hayden P.T., A Goodly Apple Rotten at the Heart, Commercial Disparagement in Comparative Advertising 

as Common-Law Tortious Unfair Competition, Iowa Law Review, Iowa, 1990, 5. 
7  Trade Libel. 
8  iqve, 427. 
9  Pecuniary Loss. 
10  Defamation. 
11  Hayden P.T., A Goodly Apple Rotten at the Heart, Commercial Disparagement in Comparative Advertising 

as Common-Law Tortious Unfair Competition, Iowa Law Review, Iowa, 1990, 8. 
12  iqve, 426. 
13  Sir John Salmond – umaRlesi sasamarTlos mosamarTle axal zelandiaSi (High Court of 

New Zealand). 
14  Prosser W.L., Injurious falsehood: The basis of Liability, Columbia Law Review, Columbia Law Review 

Assosiation, New-York, #3, 1959, 425. 
15  Wadloww Ch., The Law of Passing-off, Unfair Competition by Misrepresentation, London, 2011, 19. 
16  Malice. 
17  Malicios Falsehood. 
18  Wadloww. Ch. The Law of Passing-off, Unfair Competition by Misrepresentation, London, 2011, 21. 
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 „boroti sicrue“ gulisxmobs meore mxarisaTvis zianis miyenebis survils,19 mag-
ram Semdgom Camoyalibda midgoma, romlis mixedviTac „borot sicrueSi“ igulisxmeba 
ganzraxva da motivi. 

 pasuxismgeblobis dawesebisaTvis Semdegi aucilebeli winapirobaa cru informa-
cia.20 mniSvnelovania is faqti, rom mosarCelem Tavad unda amtkicos mopasuxis brali, 
swored amitom aRniSnuli deliqti ar warmoadgens mkacri pasuxismgeblobis for-
mas.21 aRniSnul deliqtSi saxeze unda iyos specialuri ziani, romelic exeba mosarCe-
lis saqmianobas, rac ganasxvavebs mas reputaciis Selaxvisa da sxva deliqtebisagan.22 

 sxva deliqtebisagan zianis momtani yvelaze mniSvnelovani da mTavari ganmasxva-
vebeli faqtoria sicruis  specialuri ziani23 d ekonomikuri ziani. 

  
2.3. zianis momtani informaciis gaxmaurebisas pasuxismgeblobis                       

safuZvlebi germanuli samarTlis mixedviT 
 

germanuli deliqturi samarTali Sedgeba sami ZiriTadi aspeqtisagan: specifikurad 
regulirebuli deliqtisagan, wesebis Semcveli pasuxismgeblobisa da mkacri pasuxis-
mgeblobebis SemTxvevebisgan, romlebic gaTvaliswinebulia sxvadasxva aqtebiT.24 

 germaniis samoqalaqo kodeqsis 823-e paragrafiT dadgenilia pasuxismgebloba piris 
mimarT, romelic ganzrax an gaufrTxileblad ayenebs zians sicocxles, sxeuls, jan-
mrTelobas, Tavisuflebas, sakuTrebas an sxva uflebas. igi valdebulia aanazRauros 
warmoSobili ziani.25 

 germaniis samoqalaqo kodeqsi iTvaliswinebs pasuxismgeblobas specifikuri deliq-
turi situaciebisaTvis. es situaciebia: safrTxis Seqmna sxvisi reputaciisTvis; pasuxis-
mgebloba cxovelis mier miyenebuli zianisaTvis; pasuxismgebloba Senobis CamoqceviT 
gamowveuli zianisaTvis da sxv.26 

 ekonomikuri interesebis dacva germaniis samoqalaqo kodeqsis 824-e parafrafiT 
xorcieldeba: `piri, romelic amtkicebs an aqveynebs sicrues27 im mizniT, rom safrTxe 

                                                            
19  Prosser.W.L. Injurious falsehood: The basis of Liability, Columbia Law Review, Columbia Law Review 

Assosiation, #3, New-York, 1959, 429. 
20  Wade. J.W. Second Restatemen of Torts completed, American Bar Assosiation Journal, Editor Allen B.R, 

Chicago, 1979, 367. 
21  One who publishes a false statement harmful to the interests of another is subject to liability for pecuniary 

loss resulting to the other if: (a) he intends for publication of the statement to result in harm to interests of 
the other having a pecuniary value, or either recognizes or should recognize that it is likely to do so, and (b) 
he knows that the statement is false or acts in reckless disregard of its truth or falsity.  
   Langvardt, A.W, Free Speech Versus Economic Harm: Accommodating Defamation, Commercial Speech, 
and Unfair Competition Considerations in the Law of Injurious Falsehood, Temple Law review, 
Philadelphia, 1989, 916. 

22  iqve, 20. 
23  Kluwer.W. Torts, Aspen Publishers, Law and Business, 2007, 327. 
24  Opoku. K. Delictual Liability in German Law, Cambridge university press, New-York, 1972, 232. 
25  BGB section 823. 
26  Opoku. W. Delictual Liability in German Law, Cambridge university press. New-York, 1972, 234. 
27  Contrary to the Truth. 
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Seuqmnas sxvis reputacias, an ziani miayenos mis Semosavals nebismieri xerxiT, unda 
aunazRauros mas aqedan warmoSobili ziani. Tuki informaciis gamavrcelebelma pirma 
ar icis da arc SeiZleba icodes informaciis sicrue, maSin is ar aris pasuxismgebeli 
zianis anazRaurebaze~.28 

 sxva piris reputaciisaTvis safrTxis Seqmnis gamo ganzrax miyenebuli zianisaT-
vis pasuxismgebloba SeiZleba dadges germaniis samoqalaqo kodeqsis 823-e paragrafis 
mixedviTac. aseve pasuxismgebloba SesaZlebelia dadges sisxlis samarTlis wesiT, Tu 
darRveulia sisxlis samarTlis kodeqsis 186-e da 187-e paragrafebi, romlebic iTva-
liswineben pasuxismgeblobas ciliswamebisaTvis. aseve mcdari informaciis gaxmaure-
ba SeiZleba CaiTvalos rogorc moralis sawinaaRmdego qmedeba da pasuxismgebloba 
dadges germaniis samoqalaqo kodeqsis 826-e paragrafis mixedviTac.29 

 germaniis samoqalaqo kodeqsis 824-e paragrafis mixedviT, saziano informaciis 
gaxmaureba ar aris sakmarisi samarTlebrivi safuZveli pasuxismgeblobis dadgomi-
saTvis. aucilebelia warmoTqmuli mosazreba exebodes konkretulad mosarCelis 
profesiul da biznessaqmianobas.30 

 germaniis federalurma sasamarTlom ganixila SemTxveva, rodesac sagazeTo sta-
tia exeboda eleqtronuli orRanis uaryofiT mxareebs. mosarCele — firma, romelic 
amzadebda eleqtronul orRans — amtkicebda, rom statiaSi gamoqveynebul masalaSi 
warmodgenili iyo mis winaaRmdeg mimarTuli qonebrivi zianis momtani faqtebi. sta-
tiis mizani ar iyo konkretulad mosarCelis saqmianobisaTvis zianis miyeneba, ufro 
metic, mopasuxem ar icoda mosarCeles arsebobis Sesaxeb, arc gazeTis mkiTxvelebs 
SeeZloT daekavSirebinaT mosarCele statiasTan. sasamarTlom daadgina, rom kavSiri 
statiis mizansa da mosarCeles Soris ar arsebobda da, Sesabamisad, arc zianis anazRa-
urebis valdebuleba daakisra mopasuxes.31 

 aRniSnuli midgoma gasaTvaliswinebelia saqarTveloSic. aucilebelia, rom gav-
rcelebuli informacia exebodes uSualod mosarCeles. mcdari informaciis gamav-
rceleblis mizani unda iyos mosarCelisaTvis zianis miyeneba. 

 germaniis samoqalaqo kodeqsis 824-e paragrafi krZalavs mxolod iseTi informa-
ciis gaxmaurebas, romelic warmodgenebiT aris Secvlili da emyareba mxolod vara-
uds, 32 magram es ar niSnavs, rom akrZalulia sakuTari azris da Sexedulebis gamoTqma. 

 
3. gansxvaveba zianis momtani cnobebis gaxmaurebasa da                                         

adamianis pativisa da Rirsebis Selaxvas Soris  
 

adamianis Rirseba adamianisagan ganuyofeli pirovnuli uflebaa, romelsac icavs 
saqarTvelos konstitucia. `adamians misi Rirsebidan gamomdinare uflebebi, saqarTve-

                                                            
28  Opok., W. Delictual Liability in German Law, Cambridge university press, New-York,1972, 234. 
29  iqve, 236. 
30  iqve, 236. 
31  iqve, 234. 
32  iqve, 237. 
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los konstituciis me-17 muxlis Tanaxmad, miniWebuli aqvs saxelmwifos mimarT. saxel-
mwifo valdebulia pativi sces adamianis Rirsebas, anu pativi sces adamians~.33 `xolo pa-
tivis dacva gulisxmobs adamianis uflebas, usamarTlod ar iqnes warmodgenili sazo-
gadoebaSi uaryofiT WrilSi~.34 adamianis pativi da Rirseba daculia ssk-is me-18 mux-
liTac, Sesabamisad ssk-is me-18 muxli warmoadgens pativisa da Rirsebis dacvis samo-
qalaqosamarTlebriv safuZvels.35 pativisa da Rirsebis xelyofis erT-erTi mniSvne-
lovani elementia cru informacia da usamarTloba. usamarTloba niSnavs, rom piris 
Sesaxeb gavrcelebuli informacia ar Seesabameba simarTles.36 

 `sityvis da gamoxatvis Tavisuflebis Sesaxeb~ saqarTvelos kanonis me-13 muxli 
iTvaliswinebs samoqalaqosamarTlebriv pasuxismgeblobas ciliswamebisaTvis. kanoni 
erTmaneTisgan ganasxvavebs kerZo da sajaro piris ciliswamebas. brali ar aris kerZo 
piris ciliswamebisaTvis pasuxismgeblobis dawesebis winapiroba, xolo sajaro piris 
ciliswamebisaTvis pirs ekisreba pasuxismgebloba, Tu `gancxadebuli faqtis mcdaro-
ba mopasuxisaTvis winaswar iyo cnobili, an mopasuxem gamoiCina aSkara da uxeSi dau-
devroba, ramac gamoiwvia arsebiTad mcdari faqtis Semcveli gancxadeba~. 

 sainteresoa gaimijnos `sityvis da gamoxatvis Tavisuflebis Sesaxeb~ saqarTve-
los kanonis ciliswamebis muxliT daculi sikeTe da ssk-is me-18 muxliT daculi pa-
tivi da Rirseba. orive SemTxvevaSi piris uflebaa daculi, rom ar iyos sazogadoebis 
winaSe warmoCenili misi nebis sawinaaRmdegod. piris pativi da Rirseba ufro farTo 
cnebebia. piris Rirsebidan gamomdinareobs yvela sxva danarCeni ufleba, radgan Rir-
seba, rogorc zemoT aRiniSna, niSnavs iyo adamiani,37 xolo ciliswameba saqarTveloSi 
2004 wlamde sisxlissamarTlebrivi wesiT iyo dasjadi da `sityvis da gamoxatvis Tavi-
suflebis Sesaxeb~ saqarTvelos kanonis miRebis Sedegad moxda misi dekriminaliza-
cia, amitom ar aris dadgenili zRvari samoqalaqosamarTlebrivi regulirebis far-
glebSi kerZo piris reputaciis SelaxvisTvis gamosayenebelia ssk-is me-18 muxli Tu 
kanonis me-13 muxli. aRniSnuli saWiroebs sasamarTloebis mxridan ganmartebas da maT 
Soris mkveTri gamijvnis dawesebas. 

 zianis momtani cnobebis gaxmaurebasa da pativisa da Rirsebis Selaxvas Soris 
mTavari ganmasxvavebeli niSania gavrcelebuli informaciis xasiaTi, radgan zianis 
momtani cnobebis gaxmaurebisas informacia unda Seicavdes qonebrivi zianis momtan 
faqtebs da miznad isaxavdes qonebrivi zianis miyenebas, xolo pativisa da Rirsebis Se-
laxvis dros yovelTvis xdeba piris damcireba sazogadoebis TvalSi, magram mizani 
ekonomikuri ziani ar aris. 

 
                                                            
33  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, 137. 
34  iqve,  146. 
35  iqve. 
36  Langvardt. A.W. Free Speech Versus Economic Harm: Accommodating Defamation, Commercial Speech, 

and Unfair Competition Considerations in the Law of Injurious Falsehood, Temple Law Review, Philadel-
phia, 1989, 908. 

37  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, 146. 
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3.1. gansxvaveba zianis momtani cnobebis gaxmaurebasa da                                       
ciliswamebas Soris saerTo samarTlis mixedviT 

 
inglisSi moqmedebs ciliswamebis Sesaxeb aqti,38 romelic gansazRvravs, rom ci-

liswameba kanoniT akrZaluli, mcdari da damamcirebeli informaciis gaxmaurebaa, ro-

gorc zepiri, ise werilobiTi formiT.39 mcdari informacia aucileblad unda exebodes 

piris reputacias, rac ganasxvavebs mas zianis momtani cnobebis gaxmaurebisagan.40 

 pasuxismgeblobis dadgomisaTvis aucilebelia saxeze iyos Semdegi winapirobebi: 

kerZod, informacia unda exebodes mosarCeles, rac niSnavs, rom gareSe piri, rome-

lic moismens an waikiTxavs am informacias, dauyovnebliv daakavSirebs aRniSnul in-

formacias mosarCelesTan. informacia unda iyos saziano, e.i. informaciis gaxmaureba 

unda iwvevdes piris damcirebas misTvis nacnob sazogadoebaSi, xolo sxvebs ukargav-

des masTan urTierTobis survils.41 mxolod cilismwamebeli informaciis gaxmaureba 

ar aris sakmarisi pasuxismgeblobis dawesebisaTvis, aucilebelia, rom informacia 

iyos mcdari, radgan SesaZloa simarTlemac Seulaxos pirs reputacia, risTvisac pa-

suxismgebloba ar dadgeba.42 

 ciliswamebisaTvis pasuxismgeblobis dawesebamde unda dadgindes, gaxmaurebuli 

informacia eqceva Tu ara kanoniT dadgenil CarCoebSi,43 rac gulisxmobs Semdegs: ar-

sebobs kanoniT gaTvaliswinebuli SemTxvevebi, rodesac informaciis gaxmaureba da-

saSvebia. arsebobs absoluturi da kvalificiuri privilegia. Tuki kanoniT dadgeni-

li farglebic borotad iqna gamoyenebuli, am SemTxvevaSi pasuxismgebloba kvlav 

dadgeba informaciis gaxmaurebisaTvis da mosarCeles daekisreba mtkicebis tvirTi, 

rom mxare kanoniT dadgenil CarCoebs gascda.44 

                                                            
38  Defamation Act — ciliswamebis Sesaxeb aqtze muSaoba did britaneTSi daiwyo 1938 wels, 

magram meore msoflio omis gamo gadaido aqtis ganxilva da ganaxlda mxolod 1948 
wels. misi miReba SesaZlebeli gaxda 1952 wels. 
   Todd.,E.C. Statutes, The Defamation Act 1952, The Modern Law Review, Blackwell Publishing, 1953, 198. 

39  werilobiTi an raime fizikuri formiT gavrcelebul mcdar informacias ewodeba libel, 
xolo zepirad gavrcelebul informacias – slander. 

40  Langvardt. A.W. Comercial Falsehood, and the First Amendment: A Proposed Framework, Minnesota Law 
Review, 1993, 11. 

41  Langvardt. A.W. Free Speech Versus Economic Harm: Accommodating Defamation, Commercial Speech, 
and Unfair Competition Considerations in theLaw of Injurious Falsehood, Temple Law Review, 
Philadephia, 1989, 908. 

42  iqve, 11. 
43  iqve, 912. 
44  absolutur uflebaSi igulisxmeba mosazrebebis gamoTqma sasamarTlo procesebsa da 

saparlamento sesiebze, Tumca, iq gamoTqmuli mosazrebebi Semdgomi gamoqveynebisas 
aRar sargeblobs dacvis absoluturi uflebiT. am sakiTxTan dakavSirebiT sagazeTo 
statiis momzadebisas informaciis gaxmaureba dasaSvebia, Tuki arsebobs sajaro 
interesi. 
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 aRniSnuli ori deliqtis ZiriTad ganmasxvavebel niSans daculi sikeTe warmoad-

gens. „zianis momtani sicrue” exeba saqmiani reputaciis Selaxvas, rac iwvevs ekonomi-

kur zians, maSin roca ciliswamebis deliqtSi igulisxmeba mxolod piradi reputaci-

is Selaxva. „zianis momtani sicruisas~ aucilebelia bralis damtkiceba.45 aseve, mo-

sarCelem unda daadasturos gaxmaurebuli informaciis sicrue.46 

 orive deliqtisaTvis damaxasiaTebelia is faqti, rom informaciam, romelic 

vrceldeba garkveul wreSi, cudi warmodgena unda Seuqmnas garSemomyofebs erT Sem-

TxvevaSi piris reputaciaze, xolo meore SemTxvevaSi mosarCelis saqmian reputacia-

ze, rac gavlenas axdens ekonomikur interesebze.47 

 imisaTvis, rom ganisazRvros, Tu romeli deliqtis qveS unda dadges pasuxismgeb-

loba cru informaciis gaxmaurebis dros, aucilebelia ekonomikur interessa da pi-

ris reputacias Soris dadgenil iqnes mkveTri zRvari. arsebobs mosazreba, romlis 

mixedviTac, Tuki mcdari informaciis gaxmaurebam ziani miayena mosarCelis ekonomi-

kur saqmianobas, umjobesi iqneba sarCeli aRiZras `zianis momtani sicruis~ safuZ-

velze, xolo Tuki ziani miadgeba mosarCelis reputacias, umjobesia sarCeli aRiZras 

ciliswamebis deliqtis safuZvelze, miuxedavad imisa, rom mosarCeles miadga ekono-

mikuri zianic.48 

 yvelaze mniSnvelovani ganmasxvavebeli niSani, ris gamoc umeteswilad garTule-

bulia `zianis momtani sicruis” deliqtisaTvis pasuxismgeblobis daweseba, is faqtia, 

rom `zianis momtani sicruis” deliqtiT mosarCeles uwevs specialuri zianis damtki-

ceba.49 specialur zianSi ki igulisxmeba ekonomikuri ziani. 

 
3.2. gansxvaveba zianis momtani cnobebis gaxmaurebasa da                                       

ciliswamebas Soris germanuli samarTlis mixedviT 
 

zogadi pirovnuli uflebebi germaniaSi ZiriTadi kanoniT50 aris daculi. germani-
is samoqalaqo kodeqsis 823-e paragrafi awesebs pasuxismgeblobas sicocxlis, sxeulis, 

                                                                                                                                                                                          
   Langvardt, A.W, Free Speech Versus Economic Harm: Accommodating Defamation, Commercial Speech, 
and Unfair Competition Considerations in the Law of Injurious Falsehood, Temple Law Review, 
Philadelphia, 1989, 912. 

45  Malice 
46  Lada., S. P. Patents, Trademarks and Related Rights: National and International Protection, Harvard 

University Press, 1975, 1699. 
47  Langvard., A.W. Comercial Falsehood, and the First Amendment: A Proposed Framework, Minnesota Law 

Review, 1993, 11. 
48  iqve, 14. 
49  The European Handbook on Edvertising Law,. Edited by Lord Campbell of Alloway and Zahd Yaqub, Great 

Britain, London, 1999, 523. 
50  germaniis ZiriTadi kanoni — Grundgesetz, paragrafi 1-li da me-2. Gordley, J. Merhen, A.T, An 

Introduction to the Comparative Study of Private Law, Cambridge University Press,United Kingdom, 2006, 
255. 
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janmrTelobis, Tavisuflebis, sakuTrebis da sxva uflebebisaTvis miyenebuli zianis 
gamo.51 aRniSnuli deliqtis farglebSi reputaciis da zogadad pirovnuli uflebebis 
dacva Tavdapirvelad ar xerxdeboda, amitomac dawesebul iqna calke pasuxismgebloba 
sxva muxlebiT, rogoricaa 253-e paragrafis 1-li da me-2 nawilebi da 847-e paragrafi.52 

 1958 wlidan reputaciis Selaxvazec gavrcelda germaniis samoqalaqo kodeqsis 
moqmedebis sfero da ganimarta, rom pirovnuli uflebebi53 SesaZlebels xdis pasuxis-
mgebloba dawesdes piradi sferos SelaxvisTvis, e.i. germaniis samoqalaqo kodeqsis 
823-e paragrafis pirveli nawiliT mocemul „sxva uflebebSi“ igulisxmeba rogorc 
reputaciisaTvis miyenebuli ziani, ise sxva ZiriTadi uflebebis Selaxva.54  

pirovnuli uflebebi zogadi uflebaa, romelic niSnavs, rom daculia adamianis 
ufleba yvela moulodnel situaciaSi. imisaTvis, rom dawesdes pasuxismgebloba, 
aucilebelia, saxeze iyos ziani, ufleba ki — Selaxuli.55 

 germaniaSi qonebrivi zians56 ganasxvaveben araqonebrivi zianisgan.57 germaniis sa-
moqalaqo kodeqsis 823-e paragrafi icavs piris reputacias, rodesac araqonebrivi 
ziani dadgeba, xolo qonebrivi zianis dadgomis SemTxvevaSi saqmiani reputaciis Se-
laxvisTvis gamoiyeneba germaniis samoqalqo kodeqsis 824-e paragrafi.58  

 germaniaSi ciliswamebisaTvis dadgenilia sisxlissamarTlebrivi pasuxismgeb-
loba. germaniis sisxlis samarTlis kodeqsi ganasxvavebs Seuracxyofas, araswori in-
formaciis gavrcelebasa da ciliswamebas.59  

 germaniis samoqalaqo kodeqsis miRebis dros kanonmdeblebs surdaT, ciliswame-
bisaTvis sisxlisamarTlebrivi pasuxismgebloba damdgariyo, swored amitom ar iyo 
gaTvaliswinebuli germaniis samoqalaqo kodeqsis 823-e paragrafiT daculi uflebe-
bis CamonaTvalSi reputaciis Selaxva, magram droTa ganmavlobaSi, rogorc zemoT 
aRiniSna, miTiTebuli muxli ganimarta imgvarad, rom zogadpirovnul uflebebSi moi-
azreba piradi reputaciis Selaxvac.60 dResdReobiT, Tanamedrove moTxovnebis Sesa-
bamisad, mTels evropaSi ciliswamebis dekriminalizacia xdeba.61 

                                                            
51  germaniis samoqalaqo kodeqsi, §823. 
52  Gordle.,J. Merhen. A.T., An Introduction to the Comparative Study of Private Law,United Kingdom, 2006, 

254. 
53  Right of Personality. 
54  Spindler.G. Rieckers.O. Tort Law in Germany, The Netherlands, 2011, 68. 
55  Rogers, H.W.V, Damages for Non-pecuniary Loss in a Comparative Perspective, Austria, 2001, 121. 
56  Pecuniary Loss. 
57  Non-pecuniary. 
58  Rogers.W.V.H. Damages for Non-pecuniary Loss in a Comparative Perspective, Austria, 2001, 120. 
59  Gordley. J. Merhen. A.T. An Introduction to the Comparative Study of Private Law, United Kingdom, 2006, 

255. 
60  iqve, 254. 
61  evropis saparlamento asambleam 2005 wlis 27 aprils gaavrcela dokumenti, romelic 

exeba ciliswamebis dekriminalizaciis sakiTxs, sadac mocemulia aRniSnuli sakiTxis 
samoqalaqosamarTlebrivi wesiT regulirebis upiratesoba adamianTa uflebebis da 
Tavisufali sityvis da azris gamoxatvis uflebebis ukeT dacvis mizniT. 
http://assembly.coe.int/main.asp?Link=/documents/workingdocs/doc05/edoc10531.htm 
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 saqarTvelos kanonmdeblobiT, germaniis msgavsad, ciliswameba regulirdeboda 
sisxlissamarTlebrivi wesiT, magram 2004 wels moxda misi dekriminalizacia. Tumca, 
germaniis samoqalaqo kodeqsisagan gansxvavebiT, ssk icavs piris saqmian reputacias 
rogorc ssk-is me-18 muxliT, aseve ssk-is 993-e muxliT. xolo germaniaSi zianis momta-
ni cnobebis gaxmaureba mowesrigebulia germaniis samoqalaqo kodeqsis 824-e paragra-
fis mixedviT, romelic awesebs im piris pasuxismgeblobas, romelic mcdari informa-
ciis gaxmaurebiT zians ayenebs sxva piris Semosavals da sakuTrebas. aRniSnuli de-
liqtis winapirobaa is, rom mopasuxem unda icodes, rom informacia mcdaria da avrce-
lebdes aseT informacias braleulad. Tuki mosarCele daamtkicebs, rom gaxmaurebu-
li informacia mcdaria, magram mopasuxem daamtkica, rom mas hqonda kanonieri safuZ-
veli evarauda, rom informacia sworia, pasuxismgebloba ar dadgeba.62 

 
4. gansxvaveba zianis momtani cnobebis gaxmaurebasa da                                         

saxelis uflebas Soris 
 

saxelis uflebis dacva saqarTvelos samoqalaqo kodeqsis me-18 muxliT xdeba. 
Tumca, ssk-is me-17 muxls ewodeba „saxelis ufleba“, romelSic mocemulia mxolod 
saxelis Secvlis ufleba da masTan dakavSirebuli urTierTobebi, rac saxelis ufle-
bis dacvis samarTlebriv safuZvlebs ar qmnis. ssk-is me-18 muxli, romelSic mocemu-
lia piradi araqonebrivi uflebebi, iTvaliswinebs saxelis uflebas, romelic germa-
niis samoqalaqo kodeqsis me-12 paragrafiT daculi saxelis uflebis identuria.63  

 ssk-is me-18 muxlis mixedviT, gaTvaliswinebulia saxelis uflebis dacvis ori 
SemTxveva: roca pirs saxelis uflebas ecilebian da roca misi saxeliT unebarTvod 
sargebloben.  

 saxelis uflebis SelaxvisaTvis gaTvaliswinebulia moqmedebis Sewyvetis da moq-
medebaze uaris Tqmis moTxovnis ufleba.64 

 saqarTvelos samoqalaqo kodeqsi iTvaliswinebs bralis gareSe pasuxismgeblo-
bas saxelis uflebasTan dakavSirebiT, xolo bralis arsebobis SemTxvevaSi SesaZlebe-
lia zianis anazRaurebis moTxovna.65 ssk-is me-18 muxlis me-6 nawilis mixedviT: „Tu 
darRveva gamowveuli braleuli moqmedebiT, pirs SeuZlia moiTxovos zianis (zara-
lis) anazRaurebac, zianis anazRaureba SesaZlebelia moTxovnil iqnes im mogebis sa-
xiT, romelic warmoeqmneba xelmyofs~.  

 saxelis uflebis SelaxvisaTvis SesaZlebelia moTxovnili iyos saavtoro ufle-
bebis dacvac, Tu, ra Tqma unda, daculia kanoniT dadgenili moTxovnebi da saxeli da-
registrirebulia saTanado wesiT.66 

                                                            
62  Spindler, Rieckers, Tort Law in Germany, The Netherlands, 2011, 68. 
63  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, 142. 
64  iqve, 156. 
65  Smith. B.H. Ohly. A. Schloetter. A. Privacy, Property and Personality, Civil Law Perpectives on Commercial 

Appropriation, New-york, 2005, 109. 
66  iqve, 109. 
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 ssk-is 993-e muxliT dadgenilia zianis momtani cnobebis gaxmaurebis Sedegad zi-
anis anazRaurebis moTxovnis uflebac, magram aRniSnuli deliqti icavs mxolod qo-
nebrivi zianis momtani faqtebis gaxmaurebas, Sesabamisad, saxeze unda iyos qonebrivi 
ziani pasuxismgeblobis dadgomisaTvis, xolo saxelis uflebis Secilebisas an saxe-
liT ukanonod sargeblobisas SesaZlebelia saxelis uflebis dacva qonebrivi zianis 
miuxedavad. Sesabamisad, yovel konkretul SemTxvevaSi mkveTrad unda gaimijnos qo-
nebrivi zianis momtani cnobebis gaxmaureba da ssk-is me-18 muxliT gaTvaliswinebuli 
saxelis uflebis xelyofa.  

 aseve mTavari ganmasxvavebeli niSania brali, radgan ssk-is me-18 muxli awesebs 
bralis gareSe pasuxismgeblobas, maSin roca ssk-is 993-e muxliT pasuxismgeblobis sa-
marTlebrivi safuZveli bralia.  

 
4.1. saxelis ufleba da zianis momtani cnobebis gaxmaureba germanuli 

samarTlis mixedviT  
 

saxelis ufleba adamianisagan, misi pirovnebisgan ganuyofelia.67 germaniaSi pi-
rovnuli uflebis xelyofisaTvis samarTlebrivi Sedegebi gaTvaliswinebulia de-
liqtis saxiT, romelSic igulisxmeba germaniis ZiriTadi kanonidan gamomdinare ada-
mianis uflebebi.68 saxelis uflebas icavs germaniis samoqalaqo kodeqsis me-12 parag-
rafi,69 romlis mixedviTac ganisazRvreba pasuxismgebloba saxelis uflebis Selaxvi-
saTvis. Tu SeuZlebelia germaniis samoqalaqo kodeqsis me-12 paragrafiT urTierTo-
bis regulireba, maSin gamoiyeneba zogadi pirovnuli uflebebis darRvevisaTvis gaT-
valiswinebuli pasuxismgeblobis safuZvlebi.70  

 germaniis samoqalaqo kodeqsis mixedviT saxelis uflebis dacvasTan dakavSire-
biT ori saxis problema dgas: erTi exeba saxelis uflebamosilebis gareSe gamoyene-
bas71 da meore d saxeliT sargeblobis uflebas.72 

 saxelSi igulisxmeba rogorc pirovnebis saxeli, ise fsevdonimi, aseve iuridiu-
li piris saxeli.73 

saxelis ufleba absoluturi uflebaa. aqedan gamomdinare, saxelis uflebamosi-
lebis gareSe gamoyenebisas, an saxelis uflebis arsebobis eWvis qveS dayenebisas ar 
aris aucilebeli ziani miadges piris ekonomikur interess, rac ganasxvavebs mas zia-
nis momtani cnobebis gaxmaurebisagan.  

                                                            
67  kereseliZe d.,  kerZo samarTlis uzogadesi sistemuri cnebebi , 2009, 142. 
68  Heiderhoff. B. Zmij. G. Tort Law in Poland, German and Europe, Munich,2009, 36. 
69  iqve, 36. 
70  iqve, 36. 
71  Protection Against misrepresentation. 
72  The Right to Anonymity. 
73  Smith. B.H. Ohly. A. Schloetter. A. Privacy, Property and Personality, Civil Law Perpectives on Commercial 

Appropriation, New-york, 2005, 109. 
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 saxelis uflebasTan dakavSirebiT germaniis federalurma sasamarTlom daadgi-
na, rom yvelas aqvs ufleba airCios, ra warmodgena eqmneba xalxs masze, es niSnavs, rom 
adamians aqvs ufleba, gadawyvitos, sad da rogor gamoiyeneben mis saxels.74 

 mosarCelem saxelis uflebis SelaxvisTvis SesaZlebelia moiTxovos im zianis 
anazRaureba, romelic dadga saxelis uflebis Selaxvis Sedegad, aseve SesaZlebelia 
moTxovnili iyos mogeba, romelic miiRo mopasuxem misi saxelis gamoyenebiT, miuxeda-
vad imisa, miiRebda Tu ara TviT mosarCele am mogebas. aseve, mosarCeles aqvs Sesabami-
si honoraris moTxovnis ufleba misi saxelis gamoyenebisaTvis. ra Tqma unda, imisaT-
vis, rom samive saxis zianis anazRaureba iyos moTxovnili, aucilebelia, saxeli iyos 
licenzirebuli.75 

 germaniaSi moqmedebs savaWro niSnebis aqti, romelic aregulirebs saxelis, ro-
gorc savaWro niSnis, gamoyenebasTan dakavSirebul sakiTxebs.76 Tumca, germaniis samo-
qalaqo kodeqsis me-12 paragrafi bevrad ufro farToa da igi moicavs saxelis ro-
gorc komerciul, aseve arakomerciul gamoyenebas. 
 

4.2. zianis momtani cnobebis gaxmaurebasa da                                                    
sxvisi saxeliT sargeblobas Soris gansxvaveba saerTo                                         

samarTlis mixedviT  
 

saqarTvelosa da germaniisagan gansxvavebiT, inglisSi damoukideblad Camoyali-
bebuli saxelis uflebis damcavi norma ar arsebobs.77 saxelis uflebis dacva xorci-
eldeba sxvadasxva deliqtis saSualebiT, rogoricaa sxvisi saxelis gamoyeneba,78 ci-
liswameba,79 zianis momtani cnobebis gaxmaureba.80 Tavdapirvelad aRniSnul deliq-
tebs erTi saxeliT moixseniebdnen da uwodebdnen „arakeTilsindisier konkurenci-
as”,81 Tumca dResdReobiT konkurenciis samarTali inglisSi damoukidebeli samar-
Tlis dargia da calke normebiT wesrigdeba.82 

                                                            
74  Smith. B.H. Ohly. A. Schloetter. A. Privacy, Property and Personality, Civil Law Perpectives on Commercial 

Appropriation, New-york, 2005, 110. 
75  iqve. 
76  The Trade Mark Act. 
77  bouli boulis winaaRmdeg (Du bouly vs Do bouly) saqmis ganxilvisas inglisSi lord 

Celmsfordma (Lord Chelmsford) ganmarta, rom saerTo samarTliT ar aris dadgenili 
raime specialuri norma saxelis miRebasTan dakavSirebiT. Tuki saxelis uflebis 
gamoyenebisas dadgeba ziani, Sesabamisi normis farglebSi iqneba ganxiluli, xolo Tu 
piri gadawyvets, rom ataros saxeli, romelic mis sanaTesavo kavSirs ar Seesabameba, 
aRniSnulis winaaRmdeg saerTo samarTalSi ar aris gaTvaliswinebuli araviTari 
SezRudva. 
Wadloww. Ch. The Law of Passing-off, Unfair Competition by Misrepresentation, London, 2011, 125. 

78  Passing-off. 
79  Defamation. 
80  Injurious Falsehood. 
81  Unfair Competition. 
82  Derclaye. E. The Legal Protection of Datebase, A Comparative Analysis, Cheltenham, UK, 225. 
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 TiToeuli deliqti gansxvavebulad icavs saxelis uflebas. wina TavebSi ganxi-
lulia zianis momtani cnobebis gaxmaurebasa da ciliswamebas Soris gansxvaveba. am 
TavSi ganxiluli iqneba zianis momtani cnobebis gaxmaurebasa da sxvisi saxeliT sar-
geblobas Soris arsebuli gansxvaveba Tu msgavseba. 

 sxvisi saxeliT sargeblobis momwesrigebeli wesebi gaCnda me-19 saukuneSi. Tav-
dapirvelad ganixileboda, rogorc tyuilze dafuZnebuli deliqti, Semdgom ingli-
sis lordTa palataSi83 advokatTa saqmis ganxilvisas lord diplokma84 ganmarta, rom 
sxvisi saxeliT sargeblobisaTvis pasuxismgeblobis dawesebisas saxeze unda iyos Sem-
degi winapirobebi: araswori informaciis gaxmaureba85 msgavsi xasiaTis saqmianobas-
Tan dakavSirebuli piris mier klientebs an potenciur klientebs Soris, romelic 
miznad isaxavs saxelisaTvis zianis miyenebas.86 

 aqedan gamomdinare, inglisSi sxvisi saxeliT sargeblobis deliqtiT pasuxis-
mgeblobis dawesebisTvis aucilebelia zianis mimyenebeli moRvaweobdes imave sfero-
Si, romel sferosac ganekuTvneba dazaralebuli.87 saqarTvelos kanonmdeblobiT, sa-
xelis uflebis dacva xdeba imis miuxedavad, xelmyofi da mosarCele moRvaweoben Tu 
ara erTsa da imave sferoSi. 

 inglisSi moqmedebs aseve savaWro niSnebis aqti,88 romelSic mocemulia, Tu ra 
formiT da winapirobebis dacviT aris SesaZlebeli saxelis, rogorc savaWro niSnis, 
daregistrireba. aRniSnuli aqtiT xdeba ara TviT saxelis dacva, aramed saxelis, ro-
gorc komerciuli sagnis dacva.89 

 savaWro niSnebis aqtis moqmedeba ar zRudavs sxvisi saxeliT sargeblobis deliq-
tis moqmedebas, radgan am ukanaskneli safuZvliT sarCelis aRZvra SeuZlia mxares mi-
uxedavad imisa, daregistrirebulia Tu ara misi ufleba.90  

 sxvisi saxeliT sargeblobasa da zianis momtani cnobebis gavrcelebas Soris ar-
sebobs msgavseba, orive deliqtis SemTxvevaSi mosarCelis winaaRmdeg gaxmaurebulia 

                                                            
83  House of Lord. 
84  Lord Dipolock. 
85  Misrepresentation 
86  Wadloww Ch, The Law of Passing-off, Unfair Competition by Misrepresentation, London, 2011, 12. 
87  McCulloch v. Lewis A May LTD — mosarCelea cnobili radiowamyvani, romelic iyenebda 

fsevdonims “Uncle Mac”. inglisSi didi popularobiT sargeblobda misi gadacema. 
mopasuxe ki puris mwarmoebeli kompaniaa, romelmac gamouSva axali produqcia da 
uwoda mas „Uncle Mac”. mosarCelem moiTxova zianis anazRaureba, radgan misi saxeliT 
moxda sargebloba da mis reputacias miadga ziani. sasamarTlos ganmartebiT, radgan 
mosarCele da mopasuxe erTsa da imave sferoSi ar saqmianobdnen, Sesabamisad, 
mosarCele ver moiTxovda zianis anazRaurebas sxvisi saxeliT sargeblobis deliqtis 
farglebSi, radgan aRniSnuli deliqtis winapirobebi ar iyo dakmayofilebuli. 
Beverley-Smith. H. The Commercial Appropriation of Personality, Cambridge Studies in Intellectual 
Property Rights,Cambridge, 2004, 73. 

88  Trade Mark Act 1994. 
89  Very. R. W. Towards a European Unfair Competition Law, A Clash Between Legal Families,Untrecht, The 

Netherladns, 2005, 244. 
90  iqve, 244. 
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informacia, romelic zianis momtani da amasTan mcdaria. Tumca, daculi sfero Ti-
Toeuli deliqtisaTvis sxvadasxvaa.91  

 miuxedavad imisa, rom saqarTvelos kanonmdeblobiT dawesebuli saxelis ufle-
bis xelyofis winapirobebi gansxvavdeba inglisSi saxelis uflebis dacvisaTvis dad-
genili samarTlebrivi safuZvlebisagan, zianis momtani cnobebis gaxmaurebasa da sa-
xelis uflebas Soris ganmasxvavebeli niSnebi saqarTvelos kanonmdeblobis da ingli-
sis kanonmdeblobis mixedviT msgavsia. orive sakanonmdeblo bazis safuZvelze mTava-
ri ganmasxvavebeli niSani zianis momtani cnobebis gaxmaurebasa da saxelis uflebas 
Soris cru informaciis Sinaarsia. rogorc saqarTveloSi, aseve inglisSi zianis mom-
tani cnobebis gaxmaurebisas aucilebelia, cru informacia exebodes piris sakuTre-
bas, saqmian reputacias. inglisSi zianis momtani faqtebis gaxmaurebisas saxeze auci-
leblad unda iyos `boroti sicrue”, xolo saqarTveloSi — brali, romelic, faqtob-
rivad, „boroti sicruis“ cnebis identuria. 

 inglisSi gansxvavebuli xandazmulobis vadebia gaTvaliswinebuli sxvisi saxe-
liT sargeblobis da „zianis momtani sicruis“ dros. „zianis momtani sicruisas“ xel-
yofili uflebis dacvis xandazmulobis vada erTi welia, maSin roca sxvisi saxeliT 
sargeblobisTvis dawesebulia 6 weli.92 xandazmulobis vadebi saqarTveloSi inglisi-
sagan gansxvavebulad wesrigdeba da ssk-is 128-e muxli gansazRvravs, rom piradi ara-
qonebrivi uflebebis dacvaze xandazmulobis vadebi ar vrceldeba. 

  
5. gansxvaveba zianis momtani cnobebis gaxmaurebasa da saqmiani                           

reputaciis Selaxvas Soris  
 

aucilebelia, ganimartos, ra igulisxmeba ssk-is me-18 muxliT daculi saqmiani 
reputaciis cnebaSi, saqarTvelos uzenaesma sasamarTlom 2001 wlis 18 ivlisis 
#3k/376—01 gadawyvetilebiT ganmarta, rom „saqmiani reputaciis qveS igulisxmeba sa-
zogadoebis mier piris profesiuli Tu sxva saqmiani Tvisebebis Sefaseba. profesia 
aris xeloba, saqmianoba, specialoba, romelsac garkveuli momzadeba sWirdeba da 
romliTac adamiani Tavs irCens, xolo saqmiani Tvisebebi, romelTac saqmiani reputa-
cia gulisxmobs, gaaCniaT maT, vinc monawileobs ekonomikur saqmianobaSi. aqedan ga-
momdinare, saqmiani reputaciis Selaxva, rasac ssk-is me-18 muxli iTvaliswinebs, mi-
marTuli unda iyos piris mier ganxorcielebuli saqmiani operaciebisken. aseTi xel-
yofiT pirs SeiZleba miadges materialuri zianic, e.i. xelidan gauSvas mogeba, dakar-
gos klienti da sxv. aRniSnulidan gamomdinare, rogorc saxelmwifo politikuri, ase-
ve sajaro samsaxuris Tanamdebobis pirze ar unda gavrceldes saqmiani reputaciis is 
gageba, rasac ssk-is me-18 muxli ganamtkicebs. am pirebis samsaxurebriv saqmianobas-
Tan dakavSirebiT SesaZlebelia adgili hqondes difamacias (pativis da Rirsebis Se-
laxvas), magram ara saqmiani reputaciis Selaxvas~.93  

                                                            
91  Carty. H. An Analyses of the Economic Torts, Second Edition, New-York, 2010, 220. 
92  Wadloww. Ch. The Law of Passing-off, Unfair Competition by Misrepresentation, London, 2011, 455. 
93  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, 142. 
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 sasamarTlom aRniSnuli gadawyvetilebiT erTmaneTisagan gamijna saqmiani repu-
tacia da pativisa da Rirsebis Selaxva, magram saintereso iqneba sasamarTlos ganmar-
teba ssk-is me-18 muxliT daculi saqmiani reputaciasa da ssk-is 993-e muxliT daculi 
zianis momtani cnobebis gaxmaurebisgan dacul uflebas Soris gamijvnaze.  

 rogorc zemoT iqna ganxiluli, germaniis samoqalaqo kodeqsis 824-e paragrafi, 
romlis analogia ssk-is 993-e muxli, Tavis TavSi moiazrebs saqmiani reputaciis Selaxvas, 
xolo germaniis samoqalaqo kodeqsis 823-e paragrafiT calke regulirdeba piradi repu-
tacia (pativi da Rirseba), ciliswamebisas ki sisxlissamarTlebrivi pasuxismgebloba 
dgeba. magram saqmiani reputacia daculia mxolod erTi, 824-e, paragrafiT. aseve inglis-
Si erTmaneTisagan gansxvavdeba ciliswameba da ”zianis momtani sicrue”. 

 cxadi xdeba, rom ssk-is 993-e muxliT da ssk-is me-18 muxliT daculi saqmiani re-
putacia erTi da igivea, maSin sainteresoa, ramdenad emTxveva erTmaneTs pasuxismgeb-
lobis safuZvlebi. 

 zianis momtani cnobebis gaxmaurebisagan gansxvavebiT, ssk-is me-18 muxlis mixed-
viT saqmiani reputaciis SelaxvisTvis samarTlebrivi moTxovnis safuZveli ar aris 
brali, Tumca ssk iqve uTiTebs, rom informaciis braleulad gavrcelebis SemTxveva-
Si, SesaZlebelia zianis anazRaurebis moTxovna, xolo bralis gareSe mcdari informa-
ciis gavrcelebisaTvis dazaralebul mxares ufleba aqvs, moiTxovos mcdari infor-
maciis Semdgomi gavrcelebisgan Tavis Sekaveba da sapasuxo cnobebis gamoqveyneba.94  

 amrigad, ssk-is 993-e muxli da ssk-is me-18 muxli icavs piris saqmian reputacias, 
magram ssk-is me-18 muxliT SesaZlebelia zianis anazRaurebis moTxovna bralis gare-
Sec, ssk-is 993-e muxliT gaTvaliswinebuli pasuxismgeblobis dadgomis winapiroba ki 
bralia, rac imas niSnavs, rom mosarCeles yovelTvis urCevnia, ar ekisrebodes mopasu-
xis bralis mtkicebis tvirTi, rac gamoiwvevs ssk-is 993-e muxlis ignorirebas.  

 yovelive zemoaRniSnuli kiTxvis niSnis qveS ayenebs ssk-is 993-e muxlis arsebo-
bis saWiroebas, radgan igive ufleba ufro maRali standartiT daculia ssk-is me-18 
muxliT. 

 
6. gamoxatvis Tavisufleba da dasaSvebi kritikis farglebi 

 
saqarTvelos konstituciiT daculia adamianis Tavisufleba, azris Tavisufle-

ba, informaciis gavrcelebis Tavisufleba, rac upirispirdeba dacul uflebaTa sfe-
ros. am TavSi saubari iqneba zianis momtani cnobebis gaxmaurebisas gamoxatvis Tavi-
suflebis, rogorc pasuxismgeblobis dawesebis, winapirobaze, aseve dasaSvebi kriti-
kis farglebze. 

ssk-is 993-e muxlis me-2 nawili gansazRvravs, rom zianis anazRaurebis valdebu-
leba ar warmoiSoba iseTi informaciis gaxmaurebisas, romelic kanonieri interesis 
dacvas emsaxureba. aqedan gamomdinare, dawesebulia zRvari, Tumca, aRniSnul normas 
sWirdeba ganmarteba.  

                                                            
94  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, 150. 
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saerTo samarTlis qveynebSi kanoniT dadgenilia calkeuli SemTxvevebi, roca in-
formaciis gaxmaurebisTvis ar dgeba pasuxismgebloba. ganmartebulia, rom sasamar-
Tlo procesisa da sagamoZiebo procedurebis ganmavlobaSi gaxmaurebuli informa-
ciisaTvis ar dgeba pasuxismgebloba.95 

 saqarTveloSi arsebobs uzenaesi sasamarTlos gadawyvetileba, romelSic gan-
martebulia, rom politikuri moRvaweebis da sajaro pirebis kritikis farglebi uf-
ro farToa, vidre Cveulebrivi kerZo pirebis, Tumca aq aucilebelia dadgindes, vin 
iTvleba politikur moRvawed da icavs Tu ara mopasuxes kanoni.96 

 „sityvis da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanoni adgens abso-
lutur da kvalificiur privilegiis farglebs. aRniSnuli kanonis me-3 muxlis me-2 
punqtis „a“ qvepunqtis Tanaxmad, azri sargeblobs absoluturi TavisuflebiT. kano-
nis Tanaxmad, azrad iTvleba: „SefasebiTi msjeloba, Tvalsazrisi, komentari, agreTve 
nebismieri saxiT iseTi Sexedulebis gamoxatva, romelic asaxavs romelime pirovnebis, 
movlenis an sagnis mimarT damokidebulebas da ar Seicavs dadasturebad an uaryofad 
faqts~. 

 „sityvis da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis me-15 muxli 
awesebs kvalificiur privilegias ciliswamebisas da gansazRvravs rom: „pirs eniWeba 
kvalificiuri privilegia arsebiTad mcdari faqtis Semcveli gancxadebisaTvis, Tu:  

a) man miiRo gonivruli zomebi faqtis sisworis gadasamowmeblad, magram ver SeZ-
lo Secdomis Tavidan acileba da gaatara qmediTi RonisZiebebi ciliswamebiT dazia-
nebuli piris reputaciis aRsadgenad;  

b) igi miznad isaxavda sazogadoebis kanonieri interesebis dacvas da daculi si-
keTe aRemateba miyenebul zians;  

g) man gancxadeba gaakeTa mosarCelis TanxmobiT;  
d) misi gancxadeba warmoadgenda mosarCelis mier mis winaaRmdeg gakeTebul gan-

cxadebaze Tanazomier pasuxs;  
e) misi gancxadeba warmoadgenda samarTlian da zust reportaJs im movlenasTan 

dakavSirebiT, romliskenac mimarTulia sazogadoebrivi yuradReba~. 
saqarTvelos kanonmdeblobiT ar aris dadgenili, sagamoZiebo moqmedebebis da 

sasamarTlo ganxilvebis dros gaxmaurebuli informacia sargeblobs Tu ara kvali-
ficiuri privilegiiT, rac aucileblad unda ganisazRvros da amasTanave dadgindes, 
SesaZlebelia Tu ara msgavs SemTxvevebSi gamoTqmuli mosazrebebis gamo zianis anazR-
aurebis moTxovna. 

 „sityvis da gamoxatvis Tavisuflebis“ Sesaxeb kanoniT dadgenili absoluturi 
da kvalificiuri privilegiis farglebi avtomaturad ver gavrceldeba zianis momta-
ni cnobebis gaxmaurebis SemTxvevaSi, radgan kanonis me-13 muxli gansazRvravs, rom 
ciliswamebisas ziani uSualod mosarCeles unda miadges, xolo ssk-is 993-e muxliT 
dadgenili gaxmaurebuli informacia qonebrivi zianis momtania da saqmian reputaci-
as exeba. cxadi xdeba, rom ciliswamebasa da zianis momtani cnobebis gaxmaurebas So-

                                                            
95  Wadloww Ch., The Law of Passing-off, Unfair Competition by Misrepresentation, London, 2011, 457. 
96  kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 2009, 155. 
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ris arsebobs arsebiTi gansxvaveba, sxvadasxva sikeTea daculi TiToeuli muxliT. mag-
ram sasamarTlos SeuZlia gamoiyenos ciliswamebis SemTxvevaSi dadgenili privilegi-
is normebi ganmartebis gziT zianis momtani cnobebis gaxmaurebis SemTxvevaSic.  

 
7. uflebis dacva gardacvalebis Semdeg 

 
ssk-is me-19 muxliT gansazRvrulia, rom saxelis da piradi Rirsebis uflebis 

dacva xdeba piris gardacvalebis Semdeg. SesaZlebelia Tu ara zianis momtani cnobe-
bis gaxmaurebis Sedegad damdgari zianisaTvis piris gardacvalebis Semdeg moxdes 
moTxovnis dayeneba?  

 ssk-is me-19 muxli adgens, rom xelyofili uflebis dacva SeuZlia pirs, rome-
lic, Tumca, TviTon ar aris uflebis matarebeli, magram saamisod aqvs dacvis Rirsi 
interesi. qonebrivi zianis anazRaureba piris gardacvalebis Semdeg dauSvebelia, Se-
sabamisad zianis momtani cnobebis gaxmaurebisaTvis SeuZlebelia moTxovnili iyos 
zianis anazRaureba piris gardacvalebis Semdeg, radgan aRniSnuli deliqtis mTavari 
samarTlebrivi safuZveli swored qonebrivi ziani da misi anazRaurebaa.  

 saerTo samarTlis qveynebSi dauSvebelia ciliswamebis dros piris gardacvale-
bis Semdeg moTxovnil iqnes zianis anazRaureba.97 

 „sityvis da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanonis me-6 muxlis 
me-4 punqtis mixedviT, dauSvebelia gardacvlili piris piradi araqonebrivi uflebe-
bis dacva. aRniSnuli norma metad bundovania da winaaRmdegobaSi modis ssk-is me-19 
muxlTan, romelic adgens, rom Rirsebis dacva SesaZlebelia gardacvalebis Semde-
gac. aucilebelia dadgindes, ra uflebis dacva xdeba ciliswamebiT, radgan Tuki ar 
iqneba gamijnuli kanonis me-13 muxliT daculi uflebebi ssk-is me-18 muxliT daculi 
uflebebisagan, rTuli iqneba kanonis gamoyenebis sferos gansazRvra. 

 aqve sainteresoa dadgindes xandazmulobis vadebi. ssk-is 128-e muxliT gansazR-
vrulia, rom pirad araqonebriv uflebebze xandazmulobis vada ar vrceldeba, magram 
zianis momtani cnobebis gaxmaureba aRniSnul nawilSi ar igulisxmeba. mis mimarT moq-
medebs ssk-is 128-e muxliT dadgenili zogadi xandazmulebis vada. „sityvisa da gamo-
xatvis Tavisuflebis Sesaxeb“ kanoniT dadgenilia, rom ciliswamebis Sesaxeb sarCeli 
unda aRZras pirma sasamarTloSi 100 dRis ganmavlobaSi mas Semdeg, rac naxa an unda 
enaxa mis winaaRmdeg gavrcelebuli informacia. 

 
8. daskvna 

 
zianis momtani cnobebis gaxmaurebis normis gamoyenebis srulyofisaTvis auci-

lebelia dadgindes zogadi pirovnuli uflebebis dacvisaTvis dadgenil samarTleb-
riv safuZvlebsa da zianis momtani cnobebis gaxmaurebis samarTlebriv safuZvlebs 
Soris ganmasxvavebeli niSnebi. sasamarTlo praqtikis safuZvelze unda ganimartos da 

                                                            
97  Wadloww. Ch. The Law of Passing-off, Unfair Competition by Misrepresentation, London, 2011, 455. 
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mkveTrad gaimijnos saqmiani reputaciis, saxelis uflebis da ciliswamebis samar-
Tlebrivi safuZvlebi. 

 aucilebelia dadgenil iqnes qonebrivi zianis momtani faqtebis erTiani ganmar-
teba, anu erTmaneTisgan unda gaimijnos piris da saqmianobis reputacia, radgan orive 
SemTxvevaSi ziani adgeba reputacias, magram erT SemTxvevaSi pirovnul reputacias, 
xolo meore SemTxvevaSi saqmianobas. Tumca, xSirad xdeba pirovnebis gaigiveba saqmia-
nobasTan da sworad aseT SemTxvevebSi mTavari ganmasxvavebeli niSnebi unda iyos ga-
mokveTili. 

mopasuxis gansazRvrisTvis aucilebelia gaTvaliswinebul iqnes masmediasTan da-
kavSirebuli sakiTxebi. „sityvis da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos 
kanonis me-6 muxlis me-2 punqtis mixedviT, mediaSi Jurnalistis mier gamoqveynebul 
ciliswamebasTan dakavSirebuli sasamarTlo davisas mopasuxea mediis mesakuTre. am 
muxlTan mimarTebiT gasaTvaliswinebelia, rom azris gamoxatva absoluturi privi-
legiiT sargeblobs da yovel konkretul SemTxvevaSi unda Sefasdes, moxda Tu ara ka-
noniT gansazRvruli CarCos dacva, Tu, miuxedavad privilegiisa, mainc darRveulia 
sxvaTa uflebebi. aseve aucileblad unda aRiniSnos, rom Jurnalisti, romelic mxo-
lod teqnikurad uzrunvelyofs gancxadebis gavrcelebas, arasaTanado mopasuxed 
iTvleba. 

 „sityvis da gamoxatvis Tavisuflebis Sesaxeb“ saqarTvelos kanoni msgavsia saer-
To samarTlis qveynebSi ciliswamebis deliqtis sakanonmdeblo mowesrigebisa da pirs 
aniWebs kvalificiur privilegias mcdari faqtebis gavrcelebisas. SesaZlebelia aR-
niSnuli gamoyenebuli iyos zianis momtani cnobebis gaxmaurebisas deliqtis winapi-
robebis gaTvaliswinebiT. 

 aucilebelia ganisazRvros dasaSvebi kritikis farglebi, dadgindes, Tu ra igu-
lisxmeba sazogadoebriv interesebSi, kanoniT unda iqnes gawerili informaciis da-
saSvebobis farglebi. TiToeul SemTxvevaSi sasamarTlom unda Seafasos daculi in-
formaciis da daculi sikeTis mniSvneloba dadgenili CarCoebis farglebSi. 

 mTavaria, aucileblad ganisazRvros ssk-is me-18 muxlisa da ssk-is 993-e muxlis 
urTierTmimarTeba, radgan rogorc zemoT iqna aRniSnuli, SedarebiTsamarTlebrivi 
meTodis gamoyenebiT SeuZlebeli gaxda maT Soris gansxavavebis dadgena. arc germani-
is da arc inglisis sakanonmdeblo baza ar icnobs saqmiani reputaciis sxvadasxva we-
siT regulirebas. erTmaneTisagan gansxvavdeba mxolod pativi da Rirsebis dacvis 
ufleba, romelsac defamacia ewodeba. gansxvavdeba saxelis dacvis ufleba da sxva 
uflebebi, magram saqmiani reputaciis Selaxvis Sedegad warmoSobili zianis moTxov-
nis wesi ganisazRvreba calke deliqtiT. 

amJamindeli kanonmdeblobis mixedviT, Tuki xelyofa akmayofilebs ssk-is me-18 
muxliT gaTvaliswinebul winapirobebs, umjobesia sarCeli aRiZras aRniSnuli samar-
Tlebrivi safuZvliT, radgan ssk-is 993-e muxliT gaTvaliswinebuli samarTlebrivi 
safuZvlebi metad rTuli dasamtkicebelia.  

 



akaki qiria* 

salome qeraSvili** 

 
 
 

MERGERS & ACQUISITIONS — sawarmoTa SeZena da Serwyma 

 
(samarTlebrivi safuZvlebi) 

 
 1. Sesavali 
  

ekonomikuri globalizaciisa da teqnologiuri progresis pirobebSi1 sawarmoTa 
Sida da saerTaSoriso transaqciebs mzardi ekonomikuri mniSvneloba eniWeba. es ga-
mowveulia imiT, rom intensiuri konkurenciis segmentebSi, sadac sawarmos Rirebu-
lebis swrafi zrda urTulesi amocanaa, TiToeuli kompaniis mmarTveli rgoli stra-
tegiuli miznis — mogebis maqsimirebis — miRwevas warmoebis mravalferovani portfe-
lis Sedgenis gziT cdilobs, rac gulisxmobs warmoebis diversificirebasa da, imav-
droulad, sxva sawarmoebTan sinergiuli efeqtebis Seqmnas. amasTan, sawarmoTa dauf-
lebis motivacia ganpirobebulia likviduri strategiuli investorebis mxridan Ta-
visufali kapitalis momgebian saqmeSi dabandebis da am gziT swrafi renditis miRebis 
surviliT.  

 sawarmos Rirebulebis zrda menejmentisTvis saxelmZRvanelo principi da 
rTuli gamowvevaa,2 xolo kapitaldambandeblisaTvis centraluri ekonomikuri miza-
ni. rogorc wesi, am miznis miRweva ori generaluri gziT xdeba: 1. warmoebis endogenu-
ri ganviTarebis gziT: rodesac sawarmo sakuTari ZalebiT aviTarebs produqts da 
afarToebs bazris xarisxobriv da geografiul areals, rac did Zalisxmevas moiTx-
ovs da, amasTan, droSi gawelili procesia da 2. imave an msgavs segmentSi warmodgeni-
li sawarmos dauflebis, Sesyidvis an masTan strategiuli aliansis Seqmnis gziT, rac 
nakleb droSi gaweul met risksa da Sesabamisad, renditis swrafi zrdis SesaZleblo-
bas niSnavs.3 am meore gzis terminologiur agregatad SegviZlia praqtikaSi damkvid-

rebuli inglisurenovani samarTlebriv-ekonomikuri cneba Mergers & Acquisitions (Sem-

dgomSi — M & A) gamoviyenoT.   

                                                            
* biznessamarTlis magistri (iena), fridrix Sileris saxelobis ienis universitetis 

doqtoranti. 
** samarTlis magistri (iena), Tsu-is iuridiuli fakultetis samagistro programis stu-

denti. 
1  axali ekonomikuri tendenciebis Sesaxeb ix. Grant R. M., Strategisches Management, Mün-

chen, 2006, 639-665. 
2   Busse W., Was ist und was bedeutet Shareholder Value aus betriebswirtschaftlicher Sicht? ZGR 1997, 271-

290. 
3  Sead. Picot G., Handbuch Mergers & Acquisitions, Stuttgart, 2000, 10.   
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 statiis mizania, gaaSuqos M & A-is, anu sawarmoTa SeZenis, Serwymisa da sawarmoTa 
Soris kooperaciis formebis samarTlebrivi CarCoebi. sawarmoTa transaqciebis kom-
pleqsur problematikaSi orientirebisaTvis aucilebelia zogadi iuridiuli safuZ-

vlebis ganmarteba. M & A ar aris samarTlis kodificirebuli homogenuri sfero. Sesaba-
misad, ar arsebobs erTiani samarTlebrivi standarti da misi fragmentuli regulireba 
mimobneulia nacionalur da saerTaSoriso biznessamarTalsa da saerTaSoriso brunvaSi 
damkvidrebul CveulebiT samarTalSi. statiis formatSi SeuZlebelia sawarmoTa tran-
saqciis yvela formis ganxilva. amitom SevexebiT mis ZiriTad formebs: sawarmoTa Sesyid-

vas da kapitalis bazarze sawarmoTa dauflebas. aseve SevexebiT M & A-is tipur, saerTa-
Soriso praqtikaSi damkvidrebul procedurul standartebs. 

 
2. ZiriTadi cnebebis ganmarteba 

 
2.1. sawarmo 

 
aq gamoyenebuli sawarmos cneba sawarmos iuridiuli da ekonomikuri definiciis 

sinTezia. Tu iuristebisTvis sawarmo organizaciul-samarTlebrivi erTeulia, rome-
lic funqciur da institucionalur erTobas qmnis da organizaciuli samarTlis 
CarCoebSi jdeba,4 ekonomistebi sawarmos ekonomikuri mTlianobis nawilad ganixila-
ven, romelsac mewarme mogebis miRebis mizniT, sakuTari xarjiTa da garkveuli same-
warmeo riskis fasad uZRveba.  

zemoTqmulidan gamomdinare, sawarmo SeiZleba ganimartos rogorc organizaci-
ul-samarTlebriv CarCoSi moqceuli nivTebis, uflebebis, gamocdilebis, samewarmeo 
qmedebebisa da urTierTobebis erToblioba.5 

 

2.2 Mergers & Acquisition 
 

Mergers & Acquisition biznesis enaSi damkvidrebuli saerTaSoriso terminia da misi 

qarTuli Sesatyvisi iqneboda sawarmoTa Serwyma, anu maTi gaerTianeba (Merger) da sa-

warmoTa SeZena, anu maTi daufleba (Acquisitions) sxvadasxva kerZosamarTlebrivi in-
strumentis gamoyenebiT. am statiaSi gamoyenebuli definicia gulisxmobs sawarmoTa  
transaqciebis processa da formebs, kerZod:  

• sawarmoTa yidva-gayidva; 

• sawarmoTa Serwyma da gayofa; 

• sawarmoTa organizaciuli formis Secvla da sxva saxis reorganizacia; 

• sawarmoTa saxelSekrulebo aliansebi da kooperaciebi; 

• sawarmoTa daufleba aqciaTa safondo birJaze; 

                                                            
4  BGHZ 74, 359, 364. 
5  Sead.  Picot G., Handbuch Mergers & Acquisitions, Stuttgart 2000, 15. 
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• sawarmoTa transaqciebis, anu zemoCamoTvlili procesebis dafinansebis gzebi 
da formebi.6  

 

2.3. Asset Deal & Share Deal 
 
sawarmos SeZena kerZosamarTlebrivi aqtia da nasyidobis xelSekrulebis saSua-

lebiT xorcieldeba. unda gavmijnoT sawarmos nasyidobis ori forma: 1. sawarmos niv-

Tobrivi daufleba (asset deal) da 2. sawarmos uflebrivi daufleba (share deal).7 pirvel 
SemTxvevaSi dainteresebuli mxare samizne sawarmosgan mTlian sabalanso qonebas 
iZens, xolo meore SemTxvevaSi nasyidobis xelSekrulebis sagani samizne sawarmos wi-
li — anu fasiani qaRaldia, romelic sawarmoSi monawileobis uflebaa.  

  

2.4. Due Diligence 
 

anglosaqsur samarTlebriv sistemebSi, kerZod, SeerTebuli Statebis kapitalis 

bazris samarTlebriv wiaRSi warmoqmnili Due Diligence-is cneba (SemdgomSi — DD)  gamo-
xatavs samizne sawarmos Semowmebas samarTlebriv da ekonomikur brunvaSi damkvidre-
buli gansakuTrebuli gulisxmierebis principiT.8 Semowmeba gulisxmobs sawarmos sa-
marTlebrivi, ekonomikuri da teqnikuri maxasiaTeblebis sistemur analizs.9   

 

2.5. Takeover 
 

Takeover kompaniis aqciaTa sakontrolo paketis dauflebaa fasiani qaRaldebis 
safondo birJaze, sadac aqciebiT vaWrobas sajaro da organizebuli xasiaTi aqvs.10 
Ria kapitalis bazarze kompaniis dauflebis winapiroba, ra Tqma unda, samizne sawar-

mos aqciebis safondo birJaze ganTavsebaa (initial public offering/going public).  
 

3. istoriuli saTaveebi da aqtualuri statistika 
 

Tanamedrove tipis sakorporacio samarTlis ganviTareba me-19 saukunis meore na-
xevarSi daiwyo. am fenomensa da amave periodSi wamowyebul ekonomikuri koncentraciis 
procesebs Soris arsebobs pirdapiri kavSiri — saaqcio da kapitalis bazris samarTlis 
instituciurma daxvewam mewarme jgufebs misca SesaZlebloba, kapitalis bazris meSve-

                                                            
6  Sead.  Picot G., Handbuch Mergers & Acquisitions, Stuttgart 2000, 15 f. 
7  Beck R./Klar M., Asset Deal vs. Share Deal – Eine Gesamtbetrachtung unter expliziter Berücksichtigung des 

Risikoaspekts, DB 2007, 2819.  
8  Hemeling P., Gesellschaftsrechtliche Fragen der Due Diligence beim Unternehmenskauf, ZHR 169 (2005), 

274. 
9  Beisel D./Klumpp H.-H., Der Unternehmenskauf, 2009, II Rn. 1 f. 
10  Sead. Grunewald B./Schlitt M., Einführung in das Kapitalmarktrecht, München 2007, § 17 339; Wymeersch 

E., Übernahmeangebote und Pflichtangebote, ZGR 2002, 520, 521.  
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obiT dauflebodnen wilobrivi monawileobis paketebs an gaesxvisebinaT isini.11 am me-
TodiT SesaZlebeli gaxda sawarmoTa didi aliansebis Seqmna, romlebsac xelewifebo-
daT pretenziuli teqnologiuri proeqtebis ganxorcieleba da bazrebis kontroli.12  

sawarmoTa Soris sinergiuli aliansebis pirveli tipi amerikuli trastis (Trust) 
samarTlebriv instituts ukavSirdeba. am formiT moxda rokfeleris Standard Oil Trust-
is dafuZneba 1882 wels. xsenebuli trasti  ramdenime navTobkompaniis gaerTianeba 
iyo: am kompaniebis aqcionerebma aqciaTa paketebi samarTavad gadasces trastis 
bords, ris sanacvlodac trastis serTifikatebi miiRes. SemdgomSi am models sxva 

amerikulma kompaniebmac mibaZes. Tumca, es ar yofila M & A-is erTaderTi meTodi.13 
amerikulma sasamarTloebma, SeamCnies ra disonansi trastis formiT sawarmoTa gaer-

Tianebebsa da tradiciul ultra-vires-moZRvrebas Soris (romelic anglosaqsur sakor-
poracio samarTalSi damkvidrebuli principia da menejmentis moqmedebis Tavisuf-
lebas boWavs wesdebaSi dafiqsirebuli sawarmos mizniT), xeli Seuwyves paradigmis 
Secvlas. amerikulma kanonmdeblobam Tavis Tavze aiRo praqtikaSi moTxovnadi sawar-
moTa strategiuli aliansebis daregulireba: kerZod, man SeimuSava kompaniaTa hol-
dingis sakanonmdeblo regulireba.14 

evropul samarTlebriv kulturebSi sawarmoTa aliansebis formebis mimarT gan-
sxvavebuli midgoma Camoyalibda. inglisSi gansakuTrebiT ganviTarda sawarmoTa kapi-

talis bazarze dauflebis praqtika, razec 1968 wels miRebuli City Code on Takeovers 
and Mergers miuTiTebs.15 germaniaSi es meTodi 2000 wlamde didi popularobiT ar sar-
geblobda. germaniaSi, inglisisgan gansxvavebiT, koniunqturuli iyo sawarmoTa Ser-

wmis (Merger) instituti, rasac 1937 wlis saaqcio kanonic iTvaliswinebda. Serwymis me-
TodiT germaniaSi ganxorcielebul did transaqciebs Soris aRsaniSnavia gasuli sau-

kunis 90-ian wlebSi ganxorcielebuli merjeri Hypobank-sa Vereinsbank-s Soris, ris Se-

degadac  HypoVereinsbank miviReT, xolo Veba-s da Viag-is Serwymam germaniis erT-erTi 

udidesi energokompania, E.ON, Camoayaliba.16  
gansxvavebebi regulirebis nacionalur stilebs Soris, marTalia, arTulebda sa-

warmoTa transnacionaluri aliansebis Seqmnas, magram, amave dros, axdenda Semovli-
Ti gzebiT miRweuli kreatiuli gadawyvetebis stimulirebas. ase iqmneboda kompania-
Ta simulirebuli sinTezi. sxvadasxva qveynis kompaniebi saxelSekrulebo sawyisebze 
erTiandeboda ise, rom maTi samarTlebrivi identoba da damoukidebloba ar ikarge-
                                                            
11  Reichert J., Die neue Vielfalt. Grenzüberschreitende Unternehmenszusammenführungen in der Praxis: 

Motive und Modelle 1998 – 2008, in: Festschrift für Uwe Hüffer zum 70. Geburtstag, 2010, 805. 
12  Horn N., Aktienrechtliche Unternehmensorganisationen in der Hochindustrialisierung (1860-1920). Deu-

tschland, England, Frankreich und die USA im Vergleich, in: Recht und Entwicklung der Großunternehmen 
im 19. und frühen 20. Jahrhundert, 171. 

13  Lamoreaux N. R., The great merger movement in American business 1895-1904, 1985. 
14  Horn N., Aktienrechtliche Unternehmensorganisationen in der Hochindustrialisierung (1860-1920). 

Deutschland, England, Frankreich und die USA im Vergleich, in: Recht und Entwicklung der Großunter-
nehmen im 19. und frühen 20. Jahrhundert, 172. 

15  Komo D., Grenzüberschreitende Zusammenschlüsse britischer und deutscher Unternehmen, 2008, 29-32. 
16  Reichert R., Die neue Vielfalt. Grenzüberschreitende Unternehmenszusammenführungen in der Praxis: 

Motive und Modelle 1998 – 2008, in: Festschrift für Uwe Hüffer zum 70. Geburtstag, 2010,  806. 
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boda. Tumca dakavSirebuli sawarmoebi koordinirebulad imarTeboda. aRniSnuli mo-

delis TvalsaCino magaliTia me-20 saukunis dasawyisSi Seqmnili holandiuri Royal 
Dutch Petroleum Company-s aliansi britanul Shell Transport and Trading Company-sTan. mar-
Talia, kompaniebi korporatiuli marTvis erTian modelze ver SeTanxmdnen, magram ga-

mosavali e.w. „kombinirebuli jgufis struqturaSi“ ipoves.17 Royal Dutch/Shell-jgufis 
„qorwineba“ am formiT TiTqmis as weliwads gagrZelda (1907-2005).  

me-20 saukunis 90-iani wlebSi dawyebulma evropuli samarTlis unificirebis gaZ-
lierebam SesaZlebeli gaxada kompaniaTa SeZenisa da Serwymis erTiani standartebis Ca-
moyalibeba. Sesabamisi samarTlebrivi instrumentebi daixvewa sami mimarTulebiT: 1. mi-
Rebul iqna evropuli direqtiva sawarmoTa dauflebis Sesaxeb,18 2. Seiqmna evropuli 
direqtivebi saaqcio sazogadoebaTa Serwymis19 da sxvadasxva wevr saxelmwifoSi dafuZ-
nebuli kapitaluri sazogadoebebis Serwymis20 Sesaxeb, 3. Camoyalibda saerTo-evropu-

li organizaciul-samarTlebrivi forma — evropis saaqcio sazogadoeba (Societas Europa-
ea).21 Sesabamisad, samarTlebriv-teqnikuri TvalsazrisiT gaadvilda kompaniaTa tran-
snacionaluri kooperaciis realizeba, rac gamowveulia am movlenis mimarT me-20 sau-
kunis 80-iani wlebidan ekonomikur praqtikaSi gaCenili kolosaluri moTxovnilebiT. 
qvemoT moyvanli grafikuli gamosaxuleba22 asaxavs sawarmoTa saerTaSoriso alianse-
bis ganviTarebis dinamikasa da saerTo Rirebulebas 1985 wlidan 2010 wlamde.  

 

 

                                                            
17  Komo D., Grenzüberschreitende Zusammenschlüsse britischer und deutscher Unternehmen, 2008, 6. 
18  Richtlinie 2004/25/EG des Europäischen Parlaments und des Rates vom 21. April 2004 betreffend Über-

nahmeangebote.  
19  Richtlinie 2011/35/EU des Europäischen Parlaments und des Rates vom 5. April 2011 über die Verschmel-

zung von Aktiengesellschaften. 
20  Richtlinie 2005/56/EG des Europäischen Parlaments und des Rates vom 26. Oktober 2005 über die Versch-

melzung von Kapitalgesellschaften aus verschiedenen Mitgliedstaaten.  
21  Verordnung (EG) Nr. 2157/2001 des Rates vom 8. Oktober 2001 über das Status der Europäischen Ge-

sellschaft (SE). 
22  http://www.imaa-institute.org/statistics-mergers-acquisitions.html#TopMergersAcquisitions_Worldwide 
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4. sawarmos Sesyidvis formebi — Asset Deal vs. Share Deal 
 
transaqciaSi monawile mxareebi unda SeTaxmdnen transaqciis formaze. aq unda 

ganvasxvaoT transaqciis ori forma: Asset Deal da Share Deal. Asset Deal samizne sawarmos 

nivTobriv SeZenas gulisxmobs, xolo Share Deal niSnavs samizne sawarmos wilobriv, anu 
uflebriv dauflebas.23 funqciuri TvalsazrisiT, orive forma erTsa da imave mizans 

— samizne kompaniis (Target) Sesyidvas emsaxureba, magram radikalurad gansxvavebulia 
maTi ekonomikuri, samarTlebrivi da fiskaluri Sedegebi.24  

transaqciis am or formas Soris pirveli ganmasxvavebeli niSani xelSekrulebis mxa-

reTa identobas ukavSirdeba. Tu sawarmos nivTobrivi SeZenisas (Asset Deal) Tavad samizne 
sawarmo gamodis nasyidobis xelSekrulebis mxared (gamyidvelad), samizne sawarmos uf-

lebrivi SeZenis (Share Deal) dros gamyidvelis rolSi samizne sawarmos mewile gvevlineba, 
Tu, ra Tqma unda, Tavad samizne sawarmo ar asxvisebs sakuTar aqciebs.25 Sesabamisad, gan-
sxvavebulia am dualisturi formis saboloo struqtura SemZenis perspeqtividanac: sa-
warmos nivTobrivi SeZenis Sedegad samizne sawarmos sakuTrebaSi arsebuli qoneba gada-
dis SemZeni kompaniis sakuTrebaSi, ise, rom Tavad samizne kompania iuridiul identobas 
ar kargavs, xolo misi aqciebis SeZenam SesaZloa misi likvidacia gamoiwvios, Tu SemZeni 
kompania wilis strategiul umravlesobas SeiZens da damatebiTi sakorporaciosamar-
Tlebrivi instrumentis — kompaniaTa Serwymis — gamoyenebiT SeZenili kompaniis likvida-

cias moaxdens. Share Deal-is SemTxvevaSi samizne kompaniis qonebrivi struqtura misi wi-
lis gasxvisebiT ucvleli rCeba da is kvlavindeburad qonebis mesakuTre da damoukide-
beli iuridiuli erTeulia identobis Secvlis gareSe. cvlilebas ganicdis mxolod sa-
mizne sawarmos mewileTa personaluri Semadgenloba.  

    
                             

                                            

 

 

 

  

   

                                                                                                                              

                                                                                                                                                        
 
 

 

                                                            
23  Knott H., Unternehmenskauf nach der Schuldrechtsreform, NZG 2002, 249; Schröcker S., Unternehmen-

skauf und Anteilskauf nach der Schuldrechtsreform, ZGR 2002, 63, 65. 
24  Beck R./Klar M., Asset Deal vs. Share Deal – Eine Gesamtbetrachtung unter expliziter Berücksichtigung des 

Risikoaspekts, Der Betrieb 2007, 2819. 
25  Beck R./Klar M., Der Betrieb 2007, 2819. 
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samarTlebrivi TvalsazrisiT orive SemTxvevaSi saqme gvaqvs nasyidobis xelSekru-
lebasTan saqarTvelos samoqalaqo kodeqsis (sk) 477-e muxlis pirveli da meore punqtis 
Sesabamisad. Tumca aucilebelia transaqciis formebis gamijvna materialuri Tval-
sazrisiT. kanoni (sk, muxli 477), marTalia, nivTisa da uflebis Sesyidvas formalurad 
aTanabrebs, maT gansxvavebaze implicituradac ki ar mianiSnebs, magram nivTebisa da uf-
lebis nasyidobas Soris diferencirebas sawarmos SeZenis praqtikaSi didi mniSvneloba 
eniWeba. sawarmos nivTobrivad Sesyidvisas qonebis gadacema singularuli sukcesiis 

(Singularsukzession)26 gziT xorcieldeba: qonebaSi Semavali TiToeuli nivTi myidvels sa-
kuTrebaSi gancalkevebiT gadaecema. sawarmos wilobrivi SeZena ki universaluri suk-

cesiis meTodiT xdeba, anu sawarmos wili homogenuri qonebrivi sikeTea. Tu Asset Deal-is 
SemTxvevaSi, myidvelis interesebidan gamomdinare, samizne sawarmos qonebaSi Semavali 

TiToeuli nivTis sabazro Rirebuleba gancalkevebiT fasdeba, Share Deal-is dros wilis 
Rirebulebis dasadgenad msgavsi operaciis Catareba saWiro ar aris.  

am mimarTulebiT kautelaruli praqtikis27 da samosamarTlo samarTalwarmoebis 

simwiris pirobebSi, M & A-is sferoSi momuSave qarTveli iuristebis ZiriTadi sadis-
kusio Tema sawarmos nasyidobis xelSekrulebis Seusruleblobis, arajerovani Ses-
rulebis Tu sxva saxis saxelSekrulebosamarTlebrivi darRvevebis Sedegebis efeq-
turi likvidaciis meqanizmebis Zieba unda gaxdes, radgan, transaqciebis moculobi-
dan da kompleqsurobidan gamomdinare, ormxrivi restitucia warmoudgenlad rTu-
lia. amitom gonivrulad Sedgenil individualur saxelSekrulebo daTqmebs, indivi-
dualur garantiebsa da transaqciis Sesrulebamde samizne sawarmos detalur Semow-
mebas alternativa ar moeZebneba.  

  
5. Mergers & Acquisition-is standartuli procesi 

 
M & A-is Tanamedrove proceduruli standartebi Camoyalibda da ganviTarda Se-

erTebul StatebSi. mas ar axasiaTebs garkveuli dogmaturi CarCoebi da ar warmoad-

gens samarTlis da ekonomikis Teoriis produqts. M & A-is praqtika iseve mravalfe-
rovania, rogorc Tavad samizne da myidveli kompaniebis preferenciebi, interesebi da 

motivebi. Tumca M & A, rogorc yvela sxva dagegmili procesi, garkveul meTodur 

logikas eqvemdebareba. aqedan gamomdinare, unda aRiniSnos M & A-is procesis sami Zi-
riTadi faza: 1. dagegmareba, 2. ganxorcieleba, 3. implementacia da integracia.28 qve-

moT moyvanili cxrili29 asaxavs M & A-is xsenebul sam procedurul safexurs:  

                                                            
26  Schröcker S., ZGR 2005, 63, 65; Beck R./Klar M., Der Betrieb 2007, 2819. 
27  kautelarul praqtikSi (laT. cautela iurisprudentia) vgulisxmobT iuristTa praqti-

kul saqmianobas, romelic miznad isaxavs praqtikaSi eventualuri samarTlebrivi 
problemis winaswar ganWvretas da prevenciulad mis Tavidan acilebas. am gage-
biT, sanotaro da saadvokato saqmianoba, gansakuTrebiT xelSekrulebis pirobebis 
konfiguracia, kautelaruli praqtikaa. ix. Hartmann K.-D., Einflüsse und Aufgaben der Kau-
telarjurisprudenz im Recht der Personengesellschaften, DNotZ 1989, 63.  

28  Picot G., Unternehmenskauf und Restruktuierung, 2005, Teil I (Vertragsrecht), Rn. 11 ff. 
29  Sead. Picot G., Handbuch Mergers & Acquisitions, 2000, 21. 
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5.1. transaqciis momzadeba 

 
kompaniis SeZenis winapirobaa msurvelis mxridan am nabijis saWiroebis gacnobie-

reba da transaqciis samarTlebrivi da ekonomikuri momzadeba. amisaTvis aucilebe-
lia am segmentSi momuSave mrCevlebis,30 sainvesticio bankebis,31 auditorebis da saga-
dasaxado agentebis daxmareba.  

transaqciis optimireba dagegmarebis fazaSi moicavs analizs, Tu ramdenad gan-

xorcielebadia transaqcia (Feasibility Study). Catarebuli analizis pozitiurad dasru-

lebis SemTxvevaSi (Fairness Opinion) dainteresebuli kompaniis uflebamosili organoe-
bi iReben gadawyvetilebas transaqciis dawyebis Sesaxeb.32 aqve unda gadawydes tran-
saqciis struqturis sakiTxi — unda gakeTdes arCevani samizne kompaniis wilobriv an 
qonebriv SeZenas Soris.  

samizne kompaniis perspeqtividan SesaZlebelia e.w. Dual Track-procesis realize-
ba, anu kompania SeiZleba gasxvisdes uSualod investorze da/an kompaniis aqciebi gan-

Tavsdes aqciaTa safondo birJaze (Initial Public Offering).33  

                                                            
30  Ek R./von Hoyenberg P., Unternehmenskauf  und –verkauf, 2007,  9 ff.  
31  Citygroup, Credit Suisse, DB Consult, Deutsche Bank, Dresdner Kleinwort, Close Brothers, Equinet, 

Goldman Sachs, Günther & Partner, HSBC, JP Morgan, Merrill Lynch, M & A International, Metzler, 
Morgan Stanley,  Rothschild, UBS…   

32  Gran A., Abläufe bei Mergers & Acquisitions, NJW 2008, 1409. 
33  iqve. 

  

transaqciis procesi: 
1. etapi: Mergers & Acquisition-is dagegmareba 

transaqciis aucileblobis Secnoba myidveli kompaniis mier; sa-
mizne kompaniis SerCeva; transaqciis strategiuli dagegmva — ekonomi-

kuri da samarTlebrivi teqnikis optimireba 
 

2. etapi:  Mergers & Acquisition- is  ganxorcieleba 
molaparakebebis dawyeba — informaciis gasaidumloeba 

molaparakebaTa protokoli 
winaswari SeTanxmeba — Letter of Intent 

winaswari xelSekruleba 
samizne sawarmos auditoruli Semowmeba 

samizne sawarmos Sefaseba 
ZiriTadi nasyidobis xelSekrulebis momzadeba 

xelSekrulebis dadeba 
transaqciis daxurva 

 

3. etapi: implementacia da postmerjeruli integracia 
transaqciis saboloos struqtura 
modifikacia samewarmeo reestrSi 

daskvniTi Semowmeba 
integracia 

 



 
 

 
samarTlis Jurnali #1, 2012 

 

 169

arCevani SesaZlebelia gasxvisebis indvidualur da auqcionerul procedurebs 
Soris.34 gamyidvelis mxridan auqcionis proceduris arCeva, SesaZloa, misTvis ufro 
momgebianic iyos myidvelze auqcionis fsiqologiuri zegavlenidan gamomdinare, 
radgan SesaZlebelia, rom transaqciis ganxorcielebis fazaSi, konkurentuli Semo-
Tavazebebis Sedegad, samizne kompaniis fasma dinamikuri mateba ganicados. Tumca, me-
ore mxriv, auqcionis dagegmva warmoSobs biurokratiul danaxarjebs da iwvevs tran-
saqciis droSi gawelvas.35  

 
5.2. winaswari SeTanxmeba 

      (Letter of Intent/Memorandum of Understanding) 
 

5.2.1. cneba 
 

dainteresebuli kompaniebis mxridan transaqciis mosamzadeblad Catarebul sa-
muSaos mosdevs mxareTa Soris saxelSekrulebo molaparakebebis etapi. am fazaSi Ti-
Toeuli mxare cdilobs, miaRwios misTvis sasurvel saxelSekrulebo kondicias, anu 
ZiriTad xelSekrulebaSi aisaxos dasaxuli mizani da moxdes riskebis prevenciuli ne-
itralizeba.36  

M & A-is praqtikaSi, transaqciis kompleqsurobis da riskianobis gamo, savalde-
bulo Cveulebad iqca ganzraxulobaTa memorandumis, SeiZleba iTqvas, winaswari Se-

Tanxmebis (Letter of Intent/Memorandum of Understanding)37 gaformeba. winaswari SeTanxmeba 
xazs usvams mxareebis pirvel daaxloebas molaparakebis procesSi da miznad isaxavs 
rogorc saxelSekrulebo molaparakebebis procesis pozitiur Sedegamde miyvanis 
daCqarebasa da mxareebs Soris ndobis gamyarebas,38 aseve, transaqciis Cavardnis Sem-
TxvevaSi riskebis minimumamde dayvanas. 

Letter of Intent (LoI)-is instituti angloamerikuli samarTlebrivi sivrcis produq-
tia da, struqturuli mravalferovnebis gamo, erTian samarTlebriv definicias ar 
eqvemdebareba.39 formaluri da materialuri TvalsazrisiT, winaswari SeTanxmeba 
aris mxareebis mier gamoTqmuli survili da ganzraxva, rom momavalSi apireben kompa-
niis nasyidobis xelSekrulebis dadebas.40  

gamovlenili nebis simravlis mixedviT, SesaZlebelia winaswari SeTanxmebis dife-
rencireba calmxriv da ormxriv SeTanxmebad.41 calmxrivi SeTanxmeba erTi mxaris, ro-
gorc wesi, myidveli kompaniis mier gamovlenili nebaa samizne kompaniis dauflebis 

                                                            
34  Knott H. J., Mielke W., Unternehmenskauf, 2006, 97 f. 
35  Gran A., Abläufe bei Mergers & Acquisitions, NJW 2008, 1410. 
36  Sead. Junker A.,Kamanabrou S., Vertragsgestaltung, München 2007, 4 ff.  
37  Rödder T., Hötzel O., Mueller-Thuns T., Unternehmenskauf, Unternehmensverkauf, 2003, § 3 Rn. 13; 

Holzapfel H.-J.,Pöllath R., Unternehmenskauf in Recht und Praxis, 2003, Rn. 7. 
38  Hölters W., Semler F.-J., Handbuch des Unternehmens- und Beteiligungskauf, 2002, VI, Rn. 20. 
39  Bergmann H., in: Picot, Handbuch Mergers & Acquisitions, 2000, 93; Blaurock U., Der Letter of Intent, 

ZHR 1983, 334. 
40  Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, I Rn. 67. 
41  Holzapfel H.-J., Pöllath R., Unternehmenskauf in Recht und Praxis, 2003, Rn. 7a. 
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Sesaxeb. msgavsi calmxrivi `SeTanxmebebi” praqtikisTvis atipuria — is am tipis doku-
mentisTvis damaxasiaTebel miznobriv efeqts ver mogvcems da mxolod simboluri xa-
siaTiT Semoifargleba. ormxrivi winaswari SeTanxmeba ki mxareTa Tanmxvedri nebis ga-
movlenaa. mas, pirobiTad, SegviZlia `namdvili winaswari SeTanxmeba” vuwodoT.  

Sinaarsobrivi TvalsazrisiT LoI SegviZlia davyoT or ZiriTad jgufad — `rbil” 
da `myar” winaswar SeTanxmebad.42 maT Soris demarkaciis xazi gadis daTqmebis materia-
lur-samarTlebriv xarisxSi: Tu `rbili” winaswari SeTanxmeba mxolod keTili survi-
lebis gacvlaa da ZiriTadi xelSekrulebis xelmoweris eventualur SesaZleblobas 
iTvaliswinebs, `myari” wisaswari SeTanxmeba moicavs konkretuli daTqmebis simrav-
les, romelic mxareebs samoqmedo imperativebs uwesebs.        

 
5.2.2. winaswari SeTanxmebis samarTlebrivi buneba 

 
winaswar SeTanxmebas, Cveulebisamebr, samarTlebrivad mboWavi xasiaTi ar gaaC-

nia.43 aq is unda gavmijnoT winare xelSekrulebisgan. winare xelSekruleba warmoSobs 
saxelSekrulebo valdebulebiT urTierTobas sk-is 319-e da momdevno muxlebis Sesa-
bamisad. aq valdebulebis sagania ara ZiriTad xelSekrulebaSi SesaTanxmebeli arsebi-
Ti pirobebi, aramed mxareebi winare xelSekrulebiT iReben momavalSi ZiriTadi xel-
Sekrulebis dadebis valdebulebas. mokled, winare xelSekruleba warmoSobs ZiriTa-
di xelSekrulebis dadebis valdebulebas. 

winare xelSekrulebisgan gansxvavebiT, sawarmoTa nasyidobis saerTaSoriso 

praqtikaSi damkvidrebuli LoI-is instituti ar aris mboWavi xasiaTis saxelSekrule-
bosamarTlebrivi dokumenti. marTalia, is valdebulebiTi urTierTobis warmoSoba-
ze miuTiTebs, magram es ar exeba sk-is 317-e muxlis pirveli punqtis pirveli winadadebiT 

gaTvaliswinebul saxelSekrulebo urTierTobebs, aramed LoI-is xelmowera miuTiTebs 
mxareTa mimarT rigi arasaxelSekrulebo valdebulebebis warmoSobaze, romlebic, sk-is 
317-e muxlis me-2 punqtidan gamomdinare, SeiZleba warmoiSvan xelSekrulebis momzade-

bis fazaSi (maT Soris culpa in contrahendo). aq igulisxmeba, pirvel rigSi, sk-is 316-e muxlis 
me-2 punqtiT gaTvaliswinebuli qonebisa da uflebebisadmi gansakuTrebuli gulisxmie-
rebis valdebuleba, sk-is 317-e muxlis me-3 punqtSi aRniSnuli uSedego xarjebis 
anazRaurebis valdebuleba da 318-e muxlSi gaTvaliswinebuli informaciis gacemis val-
debuleba. Tumca  CamoTvlili valdebulebiTsamarTlebrivi urTierTobebis warmoSoba 

damokidebuli ar aris mxareebis mier LoI-is xelmoweraze: xelSekrulebis momzadebis 

fazaSi warmoqmnili valdebulebiTi urTierTobebi ZalaSi Sedis ipso iure mxareTa mier 
saxelSekrulebo molaparakebebis dawyebis momentidan. 

maSin ra aris LoI? – LoI hibriduli bunebis samarTlebrivi instrumentia. mxolod 
imis gamo, rom is momavalSi mxareTa ganzraxvebis deklarirebas warmoadgens, ver da-

vaskvniT, LoI mboWav saxelSekrulebo daTqmebs arasodes Seicavs.44 winaswar SeTanxme-
baSi savsebiT dasaSvebia samarTlebrivad mavaldebulebeli calkeuli daTqmebis Ca-

                                                            
42  Pöllath R., Steuerliches Vertrags- und Formularbuch, 2003, B.21.03, Rn. 5 f. 
43  Gran A., Abläufe bei Mergers & Acquisitions, NJW 2008, 1409, 1410. 
44  Kösters F. , NZG 1999, 623. 
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deba. maTi identificireba ki SesaZlebelia relevanturi daTqmis ganmartebis gziT 
sk-is 337-e da momdevno muxlebis analogiiT.45  

  
 5.2.3. winaswari SeTanxmebis Sinaarsi 

 
SeTanxmeba, pirvel rigSi, Seicavs myidvelis ganzraxvas, SeiZinos konkretuli sa-

mizne kompania nivTobrivi an uflebrivi dauflebis gziT. samizne sawarmo ki gamoxa-
tavs survils, rom awarmoos Sesabamisi molaparakebebi dainteresebul mxaresTan46. am 

fundamenturi elementis garda, LoI axdens transaqciis proceduris dakonkretebas. 
am kuTxiT sasurvelia SeTanxmdes satransfero fanjara, anu daiTqvas vada, romlis 
farglebSic molaparakebebis procesi dasruldeba da ZiriTadi xelSekruleba daide-
ba47. detalurad unda gaiweros samizne kompaniis mier myidvelisTvis misawodebeli 
informaciis moculoba da xarisxi. aseve mniSvnelovania samarTlebrivad mboWavi pi-
robis daTqma informaciis gasaidumloebis Sesaxeb — mxareebma unda aiRon valdebu-
leba, rom gacemul saidumlo informacias momavalSi ar gaaxmaureben da ar gamoiyene-
ben meore mxaris sazianod. informaciis gasaidumloebis SeTanxmebas mxareebi, ro-
gorc wesi, calke deben, magram misi integrireba winaswar SeTanxmebaSic SeiZleba48.  

garda amisa, winaswari SeTanxmebis farglebSi SesaZlebelia detalurad mowes-
rigdes keTilsindisier konkurenciasTan dakavSirebuli sakiTxebi, arCeul iqnes ga-
mosayenebeli samarTali, sasamarTlo gansjadoba an SeTanxmdes kerZo arbitraJi. ase-
ve sasurvelia daiTqvas samizne sawarmos Semowmebisa da fasis dadgenis proceduris 

(due diligence) pirobebi49. 

rogorc vxedavT, LoI-s Sinaarsobrivi struqtura SesaZloa ise iyos formulire-
buli, rom dokumentis did nawils samarTlebrivad mboWavi daTqmebi Seadgendes. Tum-

ca LoI, rogorc wesi, ar warmoSobs ZiriTadi xelSekrulebis dadebis valdebulebas.    
 

5.2.4. Break-up Fee-daTqma winaswar SeTanxmebaSi   
 
kompaniebs Soris molaparakebebi sakmaod xSirad sruldeba warumateblad. es ga-

sakviri arc aris transaqciis mxareTa gansxvavebuli interesebidan da arsebuli ris-
kebidan gamomdinare. kompleqsuri transaqcia saboloo SeTanxmebis misaRwevad mxare-
ebisagan bevri barieris gadalaxvas moiTxovs. `verSeTanxmeba” ki Zviri jdeba50. amitom 

                                                            
45  Sead. OLG Köln, OLG Report Köln 1994, 61.  
46  Pöllath R., Steuerliches Vertrags- und Formularbuch, 2001, B.21.03., 1115. 
47  Bergjan R., Die Haftung aus culpa in contrahendo beim Letter of Intent nach neuem Schuldrecht, ZIP 2004, 395 ff.  
48  Hölters W./Semler F.-J., Handbuch des Unternehmens- und Beteiligungskauf, 2002, I, Rn. 126. 
49  Werner R., Haftungsrisiken bei Unternehmensakquisitionen: die Pflicht des Vorstands zur Due Diligence, ZIP 2000, 

989; Fleischer H., Körber T., Due Diligence und Gewährleistung beim Unternehmenskauf, BB 2001, 841. 
50  magaliTad: Barclays-Bank-ma moiTxova ABN-Amro Bank-sgan 200 milioni evros anazRau-

reba CaSlili transaqciis gamo. praqtikaSi ufro didi sakompensacio Tanxebic 
gvxvdeba: Werner Lambert-s (1,8 miliardi aSS-is dolari), Hewlett-Packard-s (675 milioni 
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mxareebi winaswar SeTanxmebaSive deben transaqciis CaSliT miyenebuli zianis kompen-
sirebis daTqmas. 

transaqciis mosamzadebel etapze dainteresebuli kompania, gansakuTrebiT samiz-
ne kompania, unda acnobierebdes, rom molaparakebebis fazaSi transaqciis warmatebiT 
dasasruleblad mravalricxovani zomebis gatarebaa saWiro, rac mniSvnelovan xarjeb-
Tanaa dakavSirebuli.51 aqedan gamomdinare, kompaniis nasyidobis Cavardnis dros war-

moqmnili zianis anazRaurebis daTqmas (break-up fee) winaswar SeTanxmebaSi, Cveulebisa-
mebr, samizne kompania moiTxovs. Tumca garkveuli xarjebis gaReba (mag., sawarmos Se-
mowmebisTvis) myidvel kompaniasac uwevs. amgvarad, logikuria, rom praqtikaSi tran-
saqciis mosamzadebeli etapis warumateblad dasrulebis SemTxvevisTvis orive mxare 

aTanxmebs kompensaciis moculobasa da gadaxdis pirobebs.52 erTi sityviT, break-up fee53 
ar aris nasyidobis xelSekrulebidan gamomdinare garantiis forma, aramed is warmoad-
gens sawarmoTa transaqciis procesSi specialur daTqmas im SemTxvevisTvis, rodesac 
erT-erTi mxare molaparakebebs wyvets, an transaqcia sxva mizezebis gamo CaiSleba.   

kompensaciis gadaxdis winapirobad SeiZleba daiTqvas romelime mxaris mier tran-
saqciis braleulad CaSla, an romelime xelis SemSleli garemoebis dadgoma, romelic 
mxareTa nebisgan damoukideblad moxda (mag., ZiriTadi xelSekruleba ver daido daT-

qmul vadebSi). SesaZlebelia, rom mxareebma xelSekrulebiT gansazRvron break-up fee-s 

sxva winapirobebic (Trigger Events). sasurvelia, rom es winapirobebi zustad ganisazR-
vros, raTa gamartivdes kompensaciis moTxovnis procedura da Semokldes eventualu-
ri davis vadebi.  

Break-up fee-daTqma or ZiriTad mizans emsaxureba: 1. is icavs mxareTa qonebriv in-
teresebs da maqsimalurad amcirebs materialuri riskis faqtors transaqciis mosam-
zadebel fazaSi da 2. zianisa da danaxarjis kompensaciis dapireba mxareebs transaq-
ciis warmatebiT dasrulebisken ubiZgebs: mxareebi ecdebian, Tavidan aicilon uSede-
go danaxarji ZiriTadi xelSekrulebis dadebis gziT.54  

TiToeuli mxare mzad aris, ekonomikuri principebidan gamomdinare, itvirTos 
garkveuli finansuri da drois danaxarji, radgan miaCnia, rom transaqcia aucilebe-
lia kompaniis ganviTarebisTvis. amitom TiToeuli mxare aseve mzad unda iyos, rom 
transaqciis CaSlis riskic, nawilobriv mainc, sakuTar Tavze aiRos. konkretulad ra 
riskebTan gvaqvs saqme? — kompaniaTa SeZenisa da Serwymis mosamzadebeli etapi gulis-
xmobs droisa da transaqciis Semdegi xarjebis investirebas: specialistebis (bankebi, 
iuristebi, sagadasaxado agentebi) daqiraveba, samizne sawarmos detaluri Semowmeba, 
transaqciis struqturireba, monacemTa bazis Seqmna, nasyidobis xelSekrulebis mo-
naxazis Seqmna, sabanko kreditis aReba transaqciis dasafinanseblad da misi momsaxu-
reba. xsenebulma xarjebma SeiZleba Zalian maRal niSnuls miaRwion, rac mxareebs ukan 

                                                                                                                                                                                          
aSS-is dolari), Hilton Hotels-s (560 milioni aSS-is dolari) da Unocal Corp-s (500 mi-
lioni aSS-is dolari) gacilebiT maRali kompensaciebic SeuTanxmebiaT. 

51  Hilgard M.C., Der Betrieb 2007, 559. 
52  dawvrilebiT ix. Hilgard M.C., Break-up Fees beim Unternehmenskauf, BB 2008, 286 ff.  
53  msgavsi terminebia: Brocken Deal Fee, Cancellation Fee, Termination Fee, Inducement Fee, Failed 

Cost Agreement, Deal Protection Fee, Failure Costs Agreement, Bust-up Fee, Finders´ Fee… 
54  Hilgard M.C., Break-up Fees beim Unternehmenskauf, BB 2008, 286, 287. 
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dasaxev gzas uspobs. Sesabamisad, break-up fee-daTqma efeqturi fsiqologiuri berke-
tia ZiriTadi xelSekrulebis dadebis iZulebis TvalsazrisiT.55 

 
5.3. samizne kompaniis pretransaqciuli auditi 

(Due Diligence) 
 

5.3.1. Due Diligence-is mniSnvneloba 
  

winaswar SeTanxmebas mosdevs samizne sawarmos auditis procesi, romelic tran-
saqciis momzadebis centraluri da yvelaze xangrZlivi etapia. misi realizeba mxare-
ebs finansuradac Zviri ujdebaT. Tumc ki sawarmos dauflebis transaqcia amgvari Se-
mowmebis gareSe warmoudgenelia.  

praqtikaSi transaqciaTa 30%-dan 70%-mde warumateblad sruldeba. amis sami Zi-
riTadi mizezi arsebobs: 1. transaqciis obieqtis Sesaxeb arasrulyofili informaci-
is floba, 2. sinergiis mosalodneli potencialis araswori Sefaseba myidveli kompa-
niis mier da 3. Sesyiduli kompaniis susti integracia postmerjerul fazaSi. waruma-
teblobis pirveli ori mizezi ukavSirdeba samizne kompaniis gadafasebas pretransaq-
ciul etapze. aRniSnuli riskebis minimizebis mizniT aucilebelia samizne sawarmos 
sistemuri analizis, anu due diligence (DD)-is ganxorcieleba.56  

myidvel kompanias sWirdeba amomwuravi informacia samizne obieqtis Sesaxeb, ra-
Ta Tavisi idealuri warmodgena  sinamdvilesTan SesabamisobaSi moiyvanos. sabolood, 
samizne kompaniis detaluri Semowmebis Sedegad, myidveli cdilobs fasis dadgenas, 
sinergiuli efeqtebis Sefasebasa da riskis marTvas.57  

Sesabamisad, DD oTx generalur funqcias asrulebs.58 

• samizne sawarmos sistemurma Semowmebam dainteresebul kompanias unda Seuq-
mnas srulyofili warmodgena transaqciis saganze. man unda icodes, Tu ris SeZenas 
apirebs. miRebuli informaciis safuZvelze myidvels eqmneba SesaZlebloba, rom nas-
yidobis xelSekrulebaSi SeaTanxmos garkveuli garantiebi da xelSekrulebis Sesru-
lebis pirobebi. 

• DD-is saSualebiT myidveli kompania cdilobs, daadginos samizne kompaniis 
realuri Rirebuleba.59 

• myidveli kompania cdilobs, gaTvalos transaqciis Sansebi da riskebi. 

• Semowmebis procesma unda uzrunvelyos SesaZeni obieqtis gamWvirvaloba, ra-
sac mtkicebiTi funqcia gaaCnia.60   

                                                            
55  Geyrhalter V., Zirngilb N., Strehle C., DStR 2006, 1559, 1560. 
56  Picot G., Pack H., Handbuch Mergers & Acquisitions, 2000, 221. 
57  Vogt G., Die Due-Diligence – ein zentrales Element bei der Durchführung von Mergers & Acquisitions, 

DStR 2001, 2027. 
58  Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, II Rn. 4; Picot G., Handbuch Mergers & Acqui-

sitions, 2000, 95. 
59  Kiethe K., Vorstandshaftung aufgrund fehlerhafter Due Diligence beim Unternehmenskauf, NZG 1999, 976, 

977 f; Hörmann J., in: Bierk D. (Hrsg.), Festschrift für Pöllath & Partner, 2008, 135, 142. 
60  Merkt H., Rechtliche Bedeutung der due diligence beim Unternehmenskauf, WiB 1996, 145, 147. 
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DD ar warmoadgens transaqciis samarTlebrivad savaldebulo winapirobas da im-
peratiuli sakanonmdeblo regulirebis sagans, magram praqtikam mas standartuli sa-

xe misca. transaqciis sagnobrivi logikidan gamomdinare, DD savaldebulo procedu-
raa.61 aqedan gamomdinare, is brunvaSi damkvidrebuli Cveulebaa — ara samarTlebrivi 
norma, aramed transaqciis realuri faqtori, romelic ZiriTadi xelSekrulebis in-
terpretaciisas ganmartebis erT-erTi kriteriumis funqcias asrulebs.62        

 

5.3.2. Due Diligence-is procedura 
 

samizne kompaniis auditoruli Semowmebis winapirobaa misi menejmentis mxridan 
dainteresebuli mxaris Sesabamisi informaciiT uzrunvelyofa. proceduruli Tval-
sazrisiT samizne kompaniis auditoruli Semowmeba Semdeg sam safexurs moicavs: 1. in-
formaciis Segroveba, 2. informaciis damuSaveba da 3. informaciis analizi. auditis 
droiTi da Sinaarsobrivi CarCoebi, interesTa konfliqtis Tavidan acilebis mizniT, 

detalurad unda mowesrigdes winaswari SeTanxmebis (LoI) farglebSi.  
auditiT, rogorc wesi, yvelaze metad myidveli kompaniaa dainteresebuli. amitom eq-

spertTa jgufs, romelic auditorebis, biznessamarTlis specialistebisa da sainvesti-
cio bankirebisgan Sedgeba, organizebas uwevs myidveli kompania. kompaniebi, romlebic 

M&A-s permanentulad axorcieleben,  saSualo menejmentis doneze DD-s sakuTar ganyofi-
lebas qmnian.63 winaaRmdeg SemTxvevaSi dainteresebuli kompania auditis gansaxorcieleb-
lad, horizontaluri integraciis principiT, qiraobs eqspertTa jgufs.  

qvemoT moyvanil cxrilSi64 warmodgenilia auditoruli Semowmebis safexurebi 
da maTi Semadgeneli elementebi: 

 
 
 

auditis adgilis arCeva 
auditis miznebis dadgena 
eqspertTa jgufis Sedgena 
auditis gegmis Seqmna 
Sesamowmebeli kompaniis-
Tvis 
kiTxvaris gagzavna 
winaswar mopovebuli 
informaciis analizi 

menejmentis prezentacia 
samizne sawarmos adgilze Se-
mowmeba 
kvlevebi monacemTa bazaSi 
samizne kompaniis elementebis 
kvleva 
auditis Sedegebis winaswari 
analizi 
winaswari daskvnis ganxilva sa-
mizne kompaniis menejmentTan 

Sedegebis detaluri anali-
zi 
finansuri nakadebis prog-
nozi 
Due Diligence-memorandumis 
Sedgena da koordinacia 
aRmoCenili problemebis 
gadaWris strategiis Semu-
Saveba 

 

                                                            
61  Gran A., Abläufe bei Mergers & Acquisitions, NJW 2008, 1409, 1411. 
62  Vogt G., DStR 2001,  2027, 2031. 
63  Müller-Stewens G., Schreiber K., Zur organisatorischen Anbindung des Akquisitionsprozesses im Käuferun-

ternehmen, in: Die Unternehmung 1993, 290.   
64  Rockholtz C., Due Diligence-Konzeption zum synergieorientierten Akquisitionsmanagement, 87.  

1.  auditis momzadeba                 2. auditis ganxorcieleba                  3. analizi 
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DD-is intensiur fazaSi samizne sawarmos mier Sedgenili monacemTa baza, anu mas-
Si Semavali calkeuli informacia detalurad Seiswavleba. monacemTa baza SeiZleba 
iyos virtualuri (eleqtronuli informaciis saxiT warmodgenili) an/da realuri _ 

e.w. monacemTa oTaxi (data room). orive SemTxvevaSi samizne kompania monacemTa bazas 

adgens myidvelis mier wardgenili sasurveli informaciis siis (document request lists) 
safuZvelze.65 monacemTa bazaSi mopovebuli informacia ar unda gaices mesame pirebze 
da ar unda iqnes gamoyenebuli samizne sawarmos winaaRmdeg.66 Sesabamisi daTqma, rome-
lic aseve unda moicavdes informaciis sargeblobis da teqnikuri momsaxurebis we-

sebs (data room rules),67 unda SeTanxmdes winaswar an dadgindes calke xelSekrulebiT. 

 

5.3.3. Due Diligence-is saxeebi 
 

gamosakvlevi informaciis tipis mixedviT DD SegviZlia sam ZiriTad nawilad dav-

yoT: 1. samarTlebrivi (Legal Due Diligence), 2. ekonomikuri da finansuri (Commercil & Fi-
nancial Due Diligence) da 3. teqnikuri (Technical Due Diligence).68 auditis samive saxeoba Se-
saZlebelia, Tavis mxriv, subelementebad daiyos (ix. cxrili). mocemul sistematiza-
cias ar aqvs Sinaarsobrivi datvirTva — is, ubralod, auditis dros gasaanalizebeli 
materiis ukeT identificirebasa da struqturirebaSi dagvexmareba. 

 

samarTlebrivi DD ekonomikuri/finansuri DD teqnikuri DD 

 
sakorporaciosamarTlebrivi 
valdebulebiTsamarTlebrivi 
sanivTosamarTlebrivi 
sagadasaxadosamarTlebrivi 
SromissamarTlebrivi 
inteleqtualuri sakuTrebis 
samarTlebrivi analizi 

kompaniis strategiis analizi 
sabazro viTarebis analizi 
finansebisa da gadasaxadebis ana-
lizi 
organizaciuli modelis analizi 
produqtisa da momsaxurebis ana-
lizi 
 

 
teqnologiuri 
analizi 
logistikuri           
analizi 
IT-analizi 
IP-analizi 
 

 
samarTlebrivi auditis farglebSi mowmdeba samizne kompaniis sakorporaciosa-

marTlebrivi mowyoba da kooperaciis formebi, kompaniis wesdeba, aqtualuri amona-
werebi samewarmeo reestridan, aqcionerTa struqtura da uflebebi, kompaniis orga-
nizaciuli da finansuri agebuleba, direqtoratisa da sameTvalyureo sabWos sxdo-

mebis oqmebi, aqcionerTa eventualuri konsorciumebi da a.S. (Legal/Corporate DD). po-
tenciuri myidvelebi aranaklebi yuradRebiT swavloben samizne sawarmos komerciul 

                                                            
65  Henke U., Socher O., Fachbegriffe aus M & A und Corporate Finance. Der Unternehmenskauf in der Due 

Diligence Phase, NJW 2010, 829. 
66  Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, I, Rn. 63. 
67  Henke U., Socher O., NJW 2010, 829. 
68  Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, II Rn. 6-8. 
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valdebulebebs, anu mesame pirebTan dadebul xelSekrulebebs (Legal/Commercial DD), 
uZrav qonebasTan dakavSirebul viTarebas da sanivTosamarTlebriv garigebebs (Legal-
/Real Estate DD), inteleqtualuri sakuTrebis, patentis, savaWro da sasaqonlo niSnebis 

samarTlebrivi dacvis kuTxiT arsebul viTarebas (Legal/Intellectual Property DD) da sa-

mizne kompaniis SromissamarTlebriv mdgomareobas (Legal/Organisational DD).  
ekonomikuri auditi69 gulisxmobs samizne kompaniis dauflebis ganxorcieleba-

dobis, misi Sansebisa da riskebis, kompaniis sabazro mdgomareobis, strategiisa da ga-
remo mdgomareobis analizs. finansurma auditma70 ki unda Seiswavlos samizne sawar-
mos qonebrivi, finansuri da saSemosavlo mdgomareoba, gansakuTrebiT ki kompaniis 

angariSgeba, fulis nakadebi (cash flow), Cadebuli investiciebis efeqtianoba da samo-

mavlo prognozi, aseve kompaniis sagadasaxado dokumentacia.   
teqnikuri auditis mizania samizne sawarmos teqnologiuri potencialis dadge-

na. aq igulisxmeba inteleqtualuri sakuTrebis da masSi Semavali elementebis, savaW-
ro da sasaqonlo niSnebis, inovaciebis da sawarmos nou-haus xarisxi da sabazro po-
tenciali, aseve sainformacio teqnologiebis da logistikis ganviTarebis done.  

samizne sawarmos auditis CamoTvlili, konvencionaluri saxeobebis garda, M & A-
is Tanamedrove praqtikaSi xSiria DD-is SedarebiT axalgazrda formebi: garemos dac-

vis sakiTxebTan dakavSirebuli auditi (Environmental DD)71 da kulturuli auditi (Cultu-
ral DD).72 garemosa da misi dacvis Sefasebis analizi Tu Tavdapirvelad specifikur seg-

mentebSi operirebadi sawarmoebis mier garemos dazianebis safrTxis socialuri xar-
jebis Sefasebas gulisxmobda, droTa ganmavlobaSi man ufro moculobiTi xasiaTi mii-
Ro — dRes auditis am saxeobis farglebSi fasdeba sawarmos adgilmdebareoba, Senobis 
morfologia, sainJinro maxasiaTeblebi da aRWurviloba.73 aseve mowmdeba, Tu ramdenad 
Seesabameba sawarmos praqtika garemos dacvis arsebul kanonmdeblobas.  

kulturuli DD exeba kompaniis kulturul Taviseburebebs, anu mis imijs, tradi-

ciebs, sazogadoebis mxridan mis mimarT damokidebulebas, fsiqologiur aspeqtebs da 
a.S. amgvari auditi miznad isaxavs samizne sawarmos integraciisunarianobis winaswar 
gansazRvras, gansakuTrebiT, saerTaSoriso transaqciebis SemTxvevaSi. 

DD-is es formebi amomwuravi ar aris. maTi konfiguracia damokidebulia mxareTa 

interesebze, maT SeTanxmebaze da konkretuli marTlwesrigebis Taviseburebebze. 
amitom samizne kompaniis auditis Sinaarsobrivi moculoba da formebi individualu-
ri SeTanxmebis sagania.  

 

                                                            
69  Krüger D., Due Diligence bei Kauf und Verkauf von Unternehmen, DStR 1999, 174, 175; Gran A., NJW 

2008, 1409, 1412. 
70  Knott H.-J., Mielke W., Unternehmenskauf, 2006, 13; Ek R., von Hoyenberg P., Unternehmenskauf und -

verkauf, 2007, 123 ff.  
71  Holzapfel H.-J., Pöllath R., Unternehmenskauf in Recht und Praxis, 2005, 18.  
72  Gran A., NJW 2008, 1409, 1413. 
73  Picot G., Pack H., Handbuch Mergers & Acquisitions, 2000, 247. 
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5.4. ZiriTadi xelSekrulebis dadeba, Closing da postmerjeruli                             
integracia 

 
mosamzadebeli etapis logikuri bolo mxareebis mier sawarmos nasyidobis xelSek-

rulebis xelmoweraa, iqneba es wilobrivi dauflebis Tu qonebrivi dauflebis formiT. 
nasyidobis orive formis regulatoruli safuZvelia sk-is 477-e da momdevno muxlebi. 
xelSekrulebis pirobebis SeTanxmebisas mxareebis umniSvnelovanesi amocanaa, pos-
tmerjerul fazaSi interesTa konfliqtis Tavidan acileba, rac SesaZlebelia mocu-
lobiTi sagarantio SeTanxmebiT. aseve umniSvnelovanesi aspeqtia sawarmos nivTobri-
vad da uflebrivad unaklod gadacemis daTqma (sk-is 488-e da 489-e muxlebi), rac xel-
SekrulebaSi detalurad unda mowesrigdes, miT umetes, rom transaqciis warumateb-
loba mosamzadebeli etapis dasrulebis Semdeg arc erTi kompaniis interesebSi ar Se-
dis. nasyidobis obieqtis unaklod gadacemis detaluri SeTanxmeba, mosamzadebel etap-
ze Catarebuli auditoruli Semowmebis Semdeg, mxareebs ar unda gauWirdeT. garda ami-
sa, maT sruli moculobiT unda moawesrigon xelSekrulebis pirobebis darRvevisTvis 
kerZosamarTlebriv pasuxismgeblobasTan dakavSirebuli sakiTxebi. 

xelSekrulebis xelmoweris, anu ormxrivi valdebulebis warmoSobis, Semdeg 

dRis wesrigSi dgeba transaqciis daxurvis sakiTxi (Closing).74 transaqciis daxurva gu-
lisxmobs mxareebis mier nasyidobis xelSekrulebis Serulebas — myidveli kompania 
ixdis SeTanxmebul fass, xolo samizne kompania mas gadascems nasyidobis obieqts (qo-
nebas singularuli sukcesiis gziT an wils universaluri sukcesiis meTodiT) da mas-
Tan dakavSirebul uflebebsa da valdebulebebs.75 kompleqsuri transaqciis SemTxve-
vaSi mis daxurvas sakmaod didi dro dasWirdeba. amitom sasurvelia drois es monakve-
Ti ZiriTad xelSekrulebaSi zustad SeTanxmdes. amasTan, mxareebs mxedvelobidan ar 
unda gamorCeT faqtorebi, romlebic ZiriTadi xelSekrulebis baTilobaze an mis pi-
robebze gadamwyvet zegavlenas axdenen. dasavlur praqtikaSi aseTi faqtoria tran-
saqciis sajaro samarTlebrivi kontroli sakartelo samsaxurebis mier. kompaniaTa 
nasyidobisa da Serwymis xelSekrulebis samarTlebrivi namdviloba damokidebulia am 
sajaro samarTlebrivi instituciis Tanxmobaze, rac mxareebma unda gaiTvaliswinon 
saxelSekrulebo pirobebis SeTanxmebisa da transaqciis vadis gasnazRvris dros.76   

transaqciis warmatebiT daxurvis Semdeg dgeba postmerjeruli menejmentis 
dro. kompaniaTa SeZena da Serwyma, rogorc SesavalSi aRiniSna, sawarmos Rirebulebis 
zrdisken gamiznuli standartuli strategiaa. Tumca, myidveli kompaniis perspeqti-
vidan, dasaxuli miznis miRweva transaqciis daxurviT avtomaturad ar xdeba, radgan 
mis mier gadaxdili strategiuli premiebi principulad ufro maRalia, vidre mosa-
lodneli sinergiuli efeqtebi. aqedan gamomdinare, myidveli kompaniis menejmentis-
Tvis ZiriTadi samuSao postmerjerul etapze iwyeba.77 man unda gadaWras rTuli 

                                                            
74  Knott H.-J., Mielke W., Unternehmenskauf, 2006,  16 f.  
75  Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, IX, Rn. 103 f. 
76  Beisel D., Klumpp H.-H., Der Unternehmenskauf, 2009, IX Rn. 105. 
77  Jobsky T., in: Buth/Hermanns, Restrukturierung, Sanierung, Insolvenz, 2009, § 26 Rn. 129. 
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problema: efeqtiani postmerjeruli integracia.78 sawarmos wilobrivi dauflebis 
SemTxvevaSi SemZeni kompaniis menejments aqvs arCevani sam ZiriTad strategias Soris: 
1. Seqmnas SeZenil kompaniasTan saxelSekrulebo koncerni (faqtobrivi koncerni wi-
lis SeZenis momentidan ukve arsebobs), 2. moaxdinos SeZenili Svilobili kompaniis 

Serwyma (upstream-merger) an 3. Tavad Seerwyas SeZenil Svilobil kompanias (downstream-
merger). gaTvla, Tu reorganizaciis romeli strategia moitans warmatebas, damokide-
bulia konkretul mocemulobaze.  

transaqciis daxurvis Semdeg xSirad tardeba damatebiTi, postmerjeruli DD, 
romelic miznad isaxavs, erTi mxriv, nasyidobis xelSekrulebis dadebidan transaqci-
is daxurvamde arsebul drois monakveTSi momxdari arsebiTi cvlilebebis identifi-
cirebas da, meore mxriv, samizne kompaniis Zveli menejmentis mimarT samarTlebrivi 
moTxovnebis wayenebis SesaZleblobis mosinjvas.79 aqve unda mogvardes sxvadasxva 
teqnikuri sakiTxi: safirmo saxelwodebis Secvla an SesabamisobaSi moyvana, Secvlili 
garemoebebis registracia samewarmeo reestrSi da a.S.80 

  

6. kompaniis wilobrivi daufleba (Share Deal) aqciaTa                                           

safondo birJaze (Takeover) 
 

6.1. zogadad 
  

Takeover sawarmos SeZenis erT-erTi formaa. am formiT SemZeni kompania (Bidder Com-
pany) eufleba samizne kompanias (Target  Company) regulirebul safondo birJaze misi aq-
ciebis Sesyidvis gziT. aRniSnuli sakiTxis samarTlebriv mowesrigebas didi yuradReba 
eTmoba im marTlwesrigebSi, romlebic, saqarTvelosgan gansxvavebiT, likvidur finan-

sur bazrebTan asocirdeba. Tumca ar arsebobs Takeover-is regulirebis erTgvarovani 
samarTlebrivi modeli. marTalia, regulatoruli midgomebi da maTi stilebi sxvadas-
xva saxelmwifoSi gansxvavebulia, magram arsebobs garkveuli proceduruli normebi, 
romlebsac erTi da igive funqcia gaaCniaT nebismier marTlwesrigSi. statiis am nawil-
Si ganvixilavT kapitalis regulirebul bazarze kompaniaTa dauflebis procedurul 
sakiTxebs aSS-sa da evrokavSiris unificirebuli samarTlis magaliTze. 

 
6.2. sakontrolo paketi da savaldebulo oferti 

 
Takeover-is procedura iwyeba maSin, rodesac erT-erTi aqcioneri SeiZens sawarmos 

aqciaTa sakontrolo pakets, romelic ZiriTadad gansazRvrulia xmis uflebis mqone 
aqciaTa saerTo raodenobis 30-33 %-iT. aseT SemTxvevaSi, myidveli valdebuli xdeba 

gamoaqveynos savaldebulo oferti (Mandatory Bid), romliTac igi danarCen aqcionerebs 

                                                            
78  Picot G./Koch T., Handbuch Mergers § Acquisitions, 2000, 335. 
79  Gunßer C., in: Oppenländer/Trölitzsch, GmbH-Geschäftsführung, 2011, § 36 Rn. 20. 
80  Gran A., Abläufe bei Mergers & Acquisitions, NJW 2008, 1407, 1415.   
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sajarod SesTavazebs maTi aqciebis Sesyidvas Sesabamis fasad. savaldebulo SeTavazeba 
unda gaakeTos ara marto uSualod im fizikurma an iuridiulma pirma, romelmac SeiZi-
na aqciaTa sakontrolo paketi, aramed erTmaneTTan SeTanxmebiT moqmedma investorTa 

jgufmac (Persons acting in concert), Tuki maTi aqciaTa saerTo raodenoba 30-33 %-ian 
zRvars miaRwevs. magaliTad, Tu aqciaTa nawils SeiZens mTavari kompania, xolo nawils 
Svilobili sawarmo da maT mier SeZenili aqciaTa jami aRwevs sakontrolo paketisTvis 
dadgenil zRvars, mTavari sawarmo valdebulia mimarTos samizne kompaniis danarCen aq-
cionerebs savaldebulo SeTavazebiT.81  

savaldebulo oferti unda iTvaliswinebdes samarTlian fass, romelic warmoad-
gens samizne kompaniis aqciaTa Rirebulebis yvelaze maRal odenobas, romelic maT ga-
aCndaT savaldebulo SeTavazebis publikaciamde 6-12 TviT adre. SemZeni valdebulia, 
yvela aqcioners SesTavazos aqciaTa Sesyidvis erTi da igive pirobebi. savaldebulo 
oferti, pirvel rigSi, icavs mcire aqcionerTa uflebebs da uzrunvelyofs aqcioner-
Ta Tanasworobas.82 

Takeover-is regulirebis erT-erTi centraluri moTxovnaa, samizne sawarmos aqcio-
nerebs maTTvis misaRebi gadawyvetilebis misaRebad mieceT sakmarisi dro da informa-
cia. amitom gamoqveynebuli oferti unda Seicavdes detalur sainformacio prospeqts.      

aqcionerTa mier ofertis miRebis vada ZiriTadad meryeobs misi gamoqveynebidan 
2-dan 10 kviramde.83 aSS-is kapitalis bazris samarTlis mixedviT, SeTavazebis periodi 

unda gagrZeldes minimum 20 dRe. Section 13 (d) Williams Act (a.S.S.) exeba oferentis pub-
likaciis valdebulebas: Tu SemZeni flobs sawarmos aqciaTa gansazRvrul procents, 
igi valdebulia gamoaqveynos informacia ofertis Sesaxeb, romelic moicavs: mis 
identifikacias, aqciaTa SeZenis finansur wyaros, SeZenis mizans, informacias samizne 
kompaniis likvidaciisa da misi saqmianobis sxva mniSvnelovani cvlilebebis Sesaxeb, 
agreTve cnobas  oferentis mflobelobaSi arsebul sawarmos wilis moculobis Sesa-

xeb. Section 14 Williams Act awesebs gansazRvrul procedurul moTxovnebs. kerZod, aqci-
onerebs, romlebic TavianT aqciebs yidian, SeuZliaT moxsnan isini tenderidan ofer-
tis gamoqveynebidan 7 dRis ganmavlobaSi.84  

Takeover-is samarTlebrivi regulirebis Semdegi centraluri elementia SemZeni 
kompaniis da misi menejmentis valdebulebebis gansazRvra. am mimarTebiT kapitalis 
bazris samarTalma unda Camoayalibos mkafio standartebi. kerZod, unda dadgindes, 
Tu ra moculobis Tavisufleba unda mieces oferents ofertis Sinaarsis gansazRvris-
Tvis, xolo samizne kompaniis menejments — arasasurveli SeTavazebis acilebisTvis.85 

amerikuli samarTlis mixedviT, oferenti korporacia uflebasmosilia Tavad gan-
sazRvros, Tu ra raodenobis aqciebze ganavrcos savaldebulo SeTavazeba. oferenti-

                                                            
81  Grundmann S./Möslein F., European Company Law, 2007, 601; Directive 2004/25/EC, Art.5. 
82  Wooldridge F., The Recent Directive on Takeover-Bids, European Business Law Review 2004, 151. 
83  Directive 2004/25/EC art. 6,7; Edwards V., The Directive on Takeover-Bids- Not Worth the Paper It’s 

Written On?, European Company and Financial Law Review 4/2004, 433-434. 
84  Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L. 

Rev. (205) 2009, 213-214. 
85  Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L. 

Rev. (205) 2009, 223. 
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saTvis aqciaTa miyidva unda ganxorcieldes proporciulobis principis gaTvaliswine-

biT (pro rata basis). evrokavSiris samarTlis mixedviT ki, myidveli valdebulia, savalde-
bulo SeTavazeba gaakeTos yvela darCenili aqciis Sesyidvis mizniT. rac mTavaria, ofe-
rentma unda gadaixados yvela (erTi klasis) aqciisTvis erTi da igive fasi.86 

 

6.2. Hostile Takeover 
 

Takeover-is dros Zalze mniSvnelovania menejmentis roli da pozicia. Takeover ar-
sebiT gavlenas axdens mis interesebze. samizne sawarmos menejmentisTvis kompaniis 

aqciaTa sakontrolo paketis gasxviseba arasasurveli movlenaa (Hostile Takeover), rad-
ganac axali dominanti aqcioneri menejmentis Zalauflebas da poziciebs safrTxes 
uqmnis. xSirad saxezea aqcionerTa da menejmentis interesebis dapirispireba, cnobi-

li rogorc principle-agent conflict.  
idealur-tipur SemTxvevaSi menejmenti warmoadgens mindobili qonebis mmar-

Tvels, xolo aqcioneri kompaniis mesakuTrea. aqedan gamomdinare, direqtoratma, we-
siT, xeli ar unda SeuSalos aqcionerebs TavianTi uflebebis ganxorcielebaSi. arasa-
surveli dauflebis dros samizne korporaciis direqtoratma unda SeinarCunos ne-
itraliteti da sxvadasxva manipulaciis gziT ar CaSalos kapitalis bazarze mimdina-
re garigeba, Tu aqcionerTa saerTo krebis dadgenileba gansxvavebul regulirebas 
ar iTvaliswinebs. amasTan, menejments ufleba aqvs, gaataros is RonisZiebebi, rac sa-
Wiroa sawarmos nomraluri, yoveldRiuri saqmianobisTis, raTa ar Seilaxos kompaniis 
interesebi.87 evrokavSiris me-13 sakorporacio direqtivis mixedviT, samizne kompani-

is direqtorats aqvs konkurenti SemTavazeblis, e.w. ,,White Knight”-is moZebnis ufleba, 
rac, Tavis mxriv, pozitiurad aisaxeba samizne kompaniis aqciebis fasze.88  

gansxvavebulia hostile takeover-is regulireba aSS-Si, sadac aqceptanti kompaniis me-
nejmenti uflebamosilia gaataros dacviTi RonisZiebebi arasasurveli ofertis wina-
aRmdeg.89 evropuli kanonmdeblobisgan gansxvavebiT, amerikuli precendentuli samar-
Tali samizne kompaniis menejments moqmedebis met Tavisuflebas aniWebs. delaveris 
uzenaesi sasamarTlos praqtikis mixedviT, arsebobs direqtoratis moqmedebebis da-
saSvebobis Semowmebis orsafexurovani sistema: 1. direqtorats unda gaaCndes dasabu-

Tebuli eWvi, rom Takeover warmoadgens mniSvelovan safrTxes sawarmos efeqturi saqmi-

anobisa da politikisaTvis da 2. Takeover-gan Tavdacvis menejmentis mier SerCeuli saSu-
aleba unda iyos safrTxis adekvaturi. menejmentma unda imoqmedos keTilsindisiere-
bis principis da situaciis safuZvliani gamoZiebis farglebSi. aseT SemTxvevaSi direq-

                                                            
86  Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L. 

Rev. (205) 2009, 213. 
87  Denzel S., Die Neutralitätspflicht im europäischen Übernahmerecht: ein Vergleich mit dem US-ameri-

kanischen System der Modified Business Judgement Rule, Band 76, Hamburg 2005, 206-211. 
88  Heinrich M., Der wieße Ritter als Maßnahme zur Abwehr eines feindlichen Übernahmeangebots, 2008, 30-32. 
89  Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L. 

Rev. (205) 2009, 206. 
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torats ar esaWiroeba aqcionerTa saerTo krebisgan Sesabamisi uflebamosilebis miRe-
ba. ofertis winaaRmdeg zomebis miRebis dros, fuladi anazRaurebis garda, menejments 
SeuZlia gaiTvaliswinos sxva faqtorebic: magaliTad, aqcionerebisTvis miwodebuli 
informaciis moculoba, ofertis pirobebi, ofertis gakeTebis dro da a.S.90 

sainteresoa Takeover-isgan Tavdacvis sawinaaRmdego samarTlebrivi meqanizmi, e.w. 

Breakthrough  Rule, romelic SesaZen sawarmos xels uSlis Takeover-is winaaRmdeg xelov-

nuri barierebis SeqmnaSi.91 Breakthrough Rule-is mixedviT, SezRudvebi, romlebic exeba 
aqciaTa gasxvisebas da gaTvaliswinebulia sawarmos wesdebiT an aqcionerTa Soris 
dadebuli xelSekrulebebiT, baTilia oferentis mimarT ofertis miRebisaTvis gaT-
valiswinebuli vadis ganmavlobaSi. xolo sawarmos wesdebiT an aqcionerTa garigebiT 
gaTvaliswinebuli SezRudvebi, romlebic exeba aqcioneris xmis micemis uflebas,  

kargaven Zalas saerTo krebaze, romelmac unda gadawyvitos Takeover-isgan Tavdacvis 
sakiTxi. amasTan, aqciebi, romlebic uzrunvelyofen erTze meti xmis uflebas, mis 
mflobels mxolod erTi xmis uflebas aniWeben.  

Breakthrough rule aregulirebs agreTve aqciaTa Sesyidvis Semdeg Casatarebel aqci-
onerTa pirvel saerTo krebas. Tu oferentis sakuTrebaSi aRmoCndeba aqciaTa 75% an 
meti, SezRudvebi, romlebic exeba aqcionerTa xmis uflebas an aqciaTa gasxvisebas, 
kargavs iuridiul Zalas pirveli saerTo krebis dros. es exeba aseve aqcionerTa iseT 
gansakuTrebul uflebebs, rogoricaa sameTvalyureo sabWos an direqtoratis Semad-

genlobis gansazRvra. Takeover-is Semdeg gasamarTi aqcionerTa pirveli saerTo krebis 
farglebSi TiToeuli aqcia mxolod erTi xmis uflebis matarebelia.  

Breakthrough rule emsaxureba Bidder-is interesebs da mas ukeTes pirobebs uqmnis sawar-
moze kontrolis mosapoveblad da kompaniis wesdebis Sesacvlelad.92 unda aRiniSnos, 

rom evrokavSiris me-13 sakorporacio direqtiviT gansazRvrul Breakthrough Rule-s ar ga-
aCnia savaldebulo iuridiuli Zala da TiToeuli saxelmwifo avtonomiurad wyvets sa-
kuTar samarTalSi am danawesis transformaciis sakiTxs. Sesabamisad, TiTqmis arc erTi 
evrokavSiris saxelmwifo ar aiZulebs nacionalur kompaniebs, daemorCilon am wess. Tum-

ca, amave dros, wevri saxelmwifoebi kompaniebs aniWebs Breakthrough Rule-is gamoyenebis 
dispoziciur uflebamosilebas.93 

  

6.3. squeeze-out da sell-out 
 

Takeover-is procesis kidev erTi mniSvnelovani aspeqtia e.w. squeeze-out/sell-out. sell-out 
mcire aqcionerTa moTxovnis safuZvelze Bidder-is mier aqciaTa savaldebulo Sesyidvaa, 

xolo squeeze-out – Bidder-is moTxovnis safuZvelze mcire aqcionerTa mier aqciaTa saval-
debulo gasxviseba.  

                                                            
90  Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L. 

Rev. (205) 2009, 215-216. 
91  Directive 2004/25/EC, Art.11; Maul S., Muffat-Jeandet D., Simon O., Takeover bids in Europe, 2008,  41 

Rn. 204, 43 Rn 208. 
92  Wooldridge F., The Recent Directive on Takeover-Bids, European Business Law Review 2004, p.153-155. 
93  Directive 2004/25/EC, Art.12. 
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evrokavSiris wevr saxelmwifoebSi am uflebaTa warmoSobisaTvis  aqciaTa flobis 
sxvadasxva zRvaria dawesebuli. is meryeobs erTi klasis aqciaTa 90%-sa 95%-s Soris. aq-
ciaTa savaldebulo Sesyidva SeiZleba maSin, rodesac oferenti savaldebulo SeTavaze-

bis gziT SeiZens aqciaTa 90-95%-s. Sell-out emsaxureba mcire aqcionerebis interesebs da 

SesaZleblobas aZlevs maT,  gayidon TavianTi aqciebi mas Semdeg, rac samizne kompania Bid-
der-is kontrolis qveS moeqceva.  Squeeze-out-is institutiT ki daculia oferentis intere-
sebi. misi mizania, SemZen kompanias gauadvilos samizne kompaniis efeqturi kontroli. 
orive SemTxvevaSi aqciis Rirebuleba ganisazRvreba savaldebulo SeTavazebaSi gaTva-
liswinebuli fasiT. aseve unda aRiniSnos, rom aqciaTa savaldebulo Sesyidvisa Tu gas-
xvisebis ganxorcieleba unda moxdes mxolod gansazRvrul  droSi, aqciaTa miyidvis Se-
saxeb aqcionerTa mier gadawyvetilebis miRebis Semdeg. evrokavSiris me-13 sakorpora-
cio direqtivis mixedviT, aRniSnuli vada moicavs 3 Tves.94  

 
6.4. koncernireba Tu Serwyma? 

 
Takeover (sakontrolo wilis SeZena) da Merger (Serwyma), marTalia, erTi SexedviT, 

funqciuri TvalsazrisiT, erT mizans emsaxurebian, magram isini gansxvavdebian maT 

mimarT wayenebuli samarTlebrivi moTxovnebis TvalsazrisiT. Merger-is SemTxvevaSi 

saWiroa orive kompaniis aqcionerTa krebis gadawyvetileba, xolo Takeover-is SemTxve-
vaSi aucilebeli ar aris SemTavazebeli sawarmos aqcionerTa krebis gadawyvetileba. 
SesaZeni sawarmos aqcionerebi ki individualurad wyveten, surT Tu ara sakuTari wi-
lis gasxviseba. Cveulebisamebr, aqciaTa Sesyidvis SeTavazebis SemTxvevaSi, saerTo 
krebas iwvevs menejmenti an 5-10%-is mflobeli aqcionerebi, raTa gadawydes kompani-

is mier Tavdacvis meqanizmis gamoyenebis an gamouyeneblobis sakiTxi. Takeover-is erT-
erT upiratesobaa is faqti, rom transaqciis gansaxorcieleblad saWiro ar aris ori-
ve kompaniis direqtoratis neba, sakmarisia mxolod SemZeni kompaniis menejmentis 
survili.  

Takeover-is  maxasiaTebeli niSania isic, rom aqciaTa Sesyidvis dros proceduru-
li moTxovnebi ar iTvaliswinebs sasamarTlo an sanotaro Semowmebas. ar arsebobs spe-

cialuri normebi, romlebic aregulireben Takeover-is process oferent kompaniaSi da 
icaven mis interesebs.95 

zemoaRniSnuli ori instrumenti gansxvavdeba aseve samarTlebrivi Sedegebis mi-

xedviT. Merger-is SemTxvevaSi viRebT samarTlebrivad erTian, unitarul sawarmos 

martivi menejmentis struqturiT, Takeover-is SemTxvevaSi ki — sawarmoTa jgufs (kon-
cerns), sadac problemuria ori an meti direqtoratis TanamSromloba. Tavs iCens ag-
reTve mcire aqcionerTa interesebis dacvis problemac, romelic am jgufSi rolebis 
xisti gadanawilebis Sedegia. swored am problemebis mogvarebas uwyobs xels kapita-

                                                            
94  Edwards V., The Directive on Takeover-Bids- Not Worth the Paper It’s Written On?, in: European 

Company and Financial Law Review 4/2004 p. 438; Directive 2004/25/EC Art. 15,16. 
95  Grundmann S., Möslein F., European Company Law, 2007, 597. 
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lis bazris samarTali. is xels uSlis interesTa jgufebis Camoyalibebas. Sesabamisad, 

SesaZeni kompaniis aqcionerebi aRWurvili arian sell-out-is uflebiT, rac yovelTvis ar 

aris damaxasiaTebeli Merger-is konstruqciisTvis.96 

Takeover-is instituti ekonomikuri TvalsazrisiTac xelsayrelia oTxi mimarTu-
lebiT: 1. ekonomikuri resursebi im pirTa xelSi xvdeba, romlebic misi ukeTesi gamo-

yenebis saSualebas iZlevian; 2.  Takeover xels uwyobs or sawarmos Soris sinergiis Seq-

mnas; 3. igi uzrunvelyofs araefeqturi menejmentis Secvlas da 4. Takeover-s SeuZlia 
gamoasworos fasiani qaRaldebis birJis mier aqciaTa araswori Sefaseba. Tu safondo 
birJaze kompaniis aqciebi arasworadaa Sefasebuli, windaxedul oferents SeuZlia 
dazogos kompaniis aqciaTa namdvil fassa da maT sabazro Rirebulebas Soris arsebu-
li gansxvaveba.97 

 
7. daskvniTi perspeqtiva 

   
kompaniaTa SeZenisa da Serwymis saerTaSoriso praqtikaSi damkvidrebuli regula-

toruli CarCoebi iseve heterogenulia, rogorc sawarmoTa transaqciebis formebi, 
miznebi da motivebi. Tumca arsebobs garkveuli meToduri kanonzomiereba, romelic 

xels uwyobs M & A-is unificirebuli saerTaSoriso praqtikis damkvidrebas. am statia-
Si ganxiluli zogadi iuridiuli da proceduruli CarCoebic am Teziss adasturebs.  

aqedan gamomdinare, marTebuli iqneboda sawarmoTa transaqciis qarTuli praqti-
kis saerTo standartebTan miaxloeba, risTvisac aucilebelia moculobiTi sakanon-
mdeblo paketis inicireba an kautelaruli praqtikis mier avtonomiuri gzebiT garkve-
uli standartebis dadgena — samarTlebriv brunvaSi kompaniaTa transaqciebis maregu-

lirebeli erTgvari CveulebiTi samarTlis damkvidreba. qarTul bazarze M & A-is 
praqtikis ganviTarebis aqtualuri done ekonomikuri brunvis monawileebs biznesis 

ganviTarebis bevr kreatiul instruments umalavs. M & A  kapitalis cirkulirebis 
mravalferovani da aucilebeli instrumentia, rac mxedvelobidan ar unda gamogvrCes.            

   
 
 
 

 

 
 

                                                            
96  Grundmann S., Möslein F., European Company Law, 2007, 590-592. 
97  Magnuson W., Takeover Regulation in the United States and Europe: an Institutional Approach, Pace Int’L. 

Rev. (205) 2009, 208-209. 



sergi jorbenaZe* 

 
 
 

sajaro informaciis gacema saqarTveloSi 

 
1. Sesavali 

 
informaciis Tavisufleba saqarTvelos konstituciiT aRiarebuli uflebaa. igi 

demokratiul saxelmwifoSi samarTliani saxelmwifosa da samoqalaqo sazogadoebis 
Camoyalibebiskenaa mimarTuli.  

informaciis Tavisufleba sajaro dawesebulebebidan informaciis xelmisawvdo-
mobas gulisxmobs, romelic saxelmwifos mier mosaxleobasTan angariSvaldebulebi-
sa da misi saqmianobis gamWvirvalobis garanti unda gaxdes. amiT SesaZlebeli gaxdeba 
samoqalaqo sazogadoebas Seeqmnas imis gancda, rom arCevnebSi maT mier micemuli xma 
xelisufalT fuWad ar gamouyenebia. demokratiuli sistemis srulyofilad funqci-
onirebisTvis „sasicocxlod aucilebelia, sazogadoebas xeli miuwvdebodes saxeli-
suflebo dawesebulebebSi dacul informaciaze“.1 aRniSnuli qmedeba SeiZleba movi-
azroT rogorc xelisuflebis SeboWvis erT-erTi Tanamedrove saSualeba.2 Tu saxe-
lisuflebo organoebi kanonebis saxiT ar iqnebian SeboWili, maSin saxelwodeba — de-
mokratiuli respublika — mxolod qaRaldze iqneba dawerili da qveyanaSi absolutu-
ri monarqiisTvis damaxasiaTebeli mdgomareoba Camoyalibdeba.3  

saqarTvelos konstituciiT miniWebuli uflebis darRveva pirovnebis Rirsebis 
SelaxvasTanaa dakavSirebuli.4 adamianis Rirseba da pirovnuli Tavisufleba mis Zi-
riTad uflebebSi, maT adekvatur dacvasa da srulad ganxorcielebaSi gamoixateba,5 
sxva mxriv SeuZlebeli iqneba TiToeuli piris uflebis avtonomiis dacva.  

adamianis uflebis dacva demokratiuli saxelmwifos uzenaesi principia. qveynis 
kanonmdebloba swored am princips unda ergebodes, rac saxelmwifo stabilurobis ga-
ranti iqneba. XXI saukuneSi demokratiuli saxelmwifos stabilurobis erT-erTi umniS-

                                                            
*  Tsu-is iuridiuli fakultetis doqtoranti. bremenis universitetis magistri LL.M. 

Magister Studium 
1  adeiSvili z., izoria l., vardiaSvili q., kalandaZe n., kopaleiSvili m., sxirtlaZe n., 

turava p., qitoSvili d., zogadi administraciuli samarTlis saxelmZRvanelo, Tb., 
2005, 265. 

2  xubua g., samarTlis Teoria, Tb., 2004, 97. 
3  iqve. 
4  aRniSnuli mosazreba SeiZleba gamyarebul iqnes ucxo qveynis sasamarTlo praqtikiT, 

magaliTad, aviRoT germaniis sakonstitucio sasamarTlo, romlis gadawyvetilebaSic 
informaciis Tavisuflebaze saubrisas paraleli sityvisa da azris gamoxatvis Ta-
visuflebasTanaa gavlebuli, xolo orive maTganis darRveva adamianis Rirsebis Se-
laxvis winapirobadaa miCneuli — ix. BVerfG, Beschluss vom 4. 11. 2009 - 1 BvR 2150/08.  
<http://lexetius.com/2009,3327> (32-ე აბზაცი)). 

5  saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris 1/3/407 gadawyve-
tileba. <http://constcourt.ge/index.php?lang_id=GEO&sec_id=22&id=429&action=show>.  
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vnelovanesi piroba swored kerZo da sajaro interesebs Soris prioritetebis sworad 
da samarTlianad gansazRvraa, romlis safuZvelzec moxdeba erTmaneTisgan kerZo pi-
rebisa da saxelmwifo organoebis interesebis gamijvna da erTiani, dabalansebuli sis-
temis Seqmna.6 demokratiuli saxelmwifos damaxasiaTebeli niSani swored adamianis uf-
lebebisa da Tavisuflebebis dacvaa, romlis drosac xelisuflebis moqmedebani ar un-
da emsaxurebodes mxolod erTi,  konkretuli sakiTxis progresis daCqarebas.7 

xelisufleba da samarTali erTmaneTTan mWirdo kavSirSia,8 rac qveyanaSi moqmedi 
Sesabamisi kanonmdeblobiT dasturdeba. xelisufleba awesebs adamianis uflebebis far-
To speqtrs, romlis farglebSic moqmedeba kanonis darRveva ar aris. adamianis ZiriTadi 
ufleba, upirveles yovlisa, fizikuri piris saxelmwifosgan damcavi uflebaa.9 erT-er-
Ti aseTi ufleba swored informaciaze xelmisawvdomobis sakiTxs exeba. samoqalaqo sa-
zogadoebas unda gaaCndes ufleba, Tavisuflad SeZlos nebismieri informaciis gamoye-
neba Tavisi survilis Sesabamisad. Tavis mxriv, informaciis gamoyeneba ar niSnavs sxva 
pirTa uflebebis Semlaxveli monacemebis gavrcelebas. saxelmwifos mier adamianis uf-
lebis dacva ara mxolod qmedebaSi, aramed umoqmedobaSic SeiZleba gamoixatos, rodesac 
igi pirs xels ar SeuSlis informaciis miRebaSi Tu azris gamoxatvaSi.10 aRniSnuli qmede-
ba demokratiuli saxelmwifosTvisaa damaxasiaTebeli, romlis arsebobis drosac in-
formaciis miReba sayovelTaod aRiarebuli wyaroebidan konstituciiTa garantirebu-
li, xolo adamianis gonebisTvis `informaciuli filtris~ dayeneba dauSvebelia.11 piri 
daculia informaciis gavrcelebisa da mopovebis SesaZleblobiT. 

 
2. sajaro informaciis saxeebi 

 
sajaro informacia calke samarTlebriv institutad saqarTvelos zogad admi-

nistraciul kodeqsSia (SemdgomSi — szak) mowesrigebuli, romlis safuZvelzec saja-
ro informaciis gamoTxovis SesaZlebloba wesrigdeba. sajaro informaciis gamoTxo-
va demokratiul saxelmwifoSi sazogadoebisTvis miniWebuli nebadarTuli uflebaa. 
sajaro informaciis gamoTxovis uflebis matarebeli subieqti SeiZleba iyos „yvela“, 
rac, Tavis mxriv, rogorc fizikur, ise iuridiul pirs moiazrebs.12 sajaro informa-
ciis miRebis moTxovna vrceldeba nebismier sajaro dawesebulebaze,13 romlis ga-

                                                            
6  saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis #1/2/384 gadawyveti-

leba. <http://constcourt.ge/index.php?lang_id=GEO&sec_id=22&id=448&action=show>. 
7   saqarTvelos uzenaesi sasamarTlos 2010 wlis 9 Tebervlis #bs-1250-1194(k-09) ganCineba. 
8    xubua g., samarTlis Teoria, Tb., 2004, 95. 
9  kublaSvili k., demetraSvili a., kvaWaZe m., losaberiZe d., ruxaZe z., xmalaZe v., jib-

RaSvili z., konstituciuri samarTali, saxelmZRvanelo, Tb., 2005, 102. 
10  saqarTvelos sakonstitucio sasamarTlos 2006 wlis 14 ivlisis #2/3/364 gadawyveti-

leba. <http://constcourt.ge/index.php?lang_id=GEO&sec_id=22&id=452&action=show>. 
11  saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris #22-389 gadawyve-

tileba. <http://constcourt.ge/index.php?lang_id=GEO&sec_id=22&id=430&action=show>. 
12  wkeplaZe n., turava p., zogadi administraciuli samarTlis saxelmZRvanelo, Tb., 2010, 153. 
13  adeiSvili z., izoria l., vardiaSvili q., kalandaZe n., kopaleiSvili m., sxirtlaZe n., 

turava p., qitoSvili d., zogadi administraciuli samarTlis saxelmZRvanelo, Tb., 
2005, 266. 
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moTxovisas ar aris aucilebeli, pirma miuTiTos misi miRebis motivsa da mizanze,  rac 
migvaniSnebs im faqtze, rom pirs sajaro informacia SesaZlebelia sxvaTa samarTleb-
rivi interesebis realizaciisTvis sWirdebodes.14  

sajaro informaciaze saubrisas, upirveles yovlisa, unda movaxdinoT maTi di-
ferencireba ramdenime saxed, ris Sedegadac SesaZlebeli gaxdeba msjeloba sakiTxze, 
Tu romeli saxis informaciis gacemaa nebadarTuli saqarTvelos kanonmdeblobiT. 

saqarTvelos sakonstitucio sasamarTlos praqtikas Tu moviSveliebT, SevniS-
navT, rom sajaro informaciis oTxi saxe gamoiyofa:15  

 a) informacia, romelic Tavad informaciis miRebis msurvels Seexeba;  
 b) oficialur wyaroebSi daculi informacia, romelic misi miRebis msurvels 

ar Seexeba, magram maTi miReba kanoniT dadgenili wesiTaa SesaZlebeli;  
 g) informacia, romelic saxelmwifo, komerciul an profesiul saidumloebas 

Seicavs;  
 d) oficialur CanawerebSi arsebuli monacemebi, romlebic iseT kerZo sakiTx-

ebs Seexeba, rogoricaa janmrTeloba, finansebi da sxva sakiTxebi. 
zemoT moyvanili oTxi kategoriidan mxolod `g~ kategoriaSi arsebuli informa-

cia ar aris xelmisawvdomi mesame pirebisTvis, sxva SemTxvevaSi, igi nawilobriv SeiZ-
leba gasajarovdes. magaliTad, saxelmwifo saidumloebis Semcveli informacia — am 
SemTxvevaSi, konkretul monacemebs saxelmwifo saidumloebis grifi imitom aqvs mini-
Webuli, rom ar moxdes maTi gasajaroeba. saqarTvelos kanonmdebloba saxelmwifo sa-
idumloebis faqtis dadgenisas informaciis gacemas krZalavs.16 analogiuri situa-
ciaa komerciuli an profesiuli saidumloebis Semcvel informaciazec, romlis ga-
cemisas moxdeba fizikuri Tu iuridiuli piris uflebis darRveva.17 sajaro dawesebu-
lebaSi daculi yvela sxva saxis informacia sajaro informaciaa.18   

`a~ da `d~ kategoriaSi moyvanil magaliTebSi piris personalur monacemebzea sau-
bari. pirvel SemTxvevaSi piris mier Tavis Tavze arsebuli monacemebis gacnoba saqar-
                                                            
14  xubua g., kublaSvili k., izoria l., korkelia k., saqarTvelos konstituciis komenta-

rebi, adamianis ZiriTadi uflebani da Tavisuflebani, Tb., 2005, 355. 
15  ix. saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtombris #2/3/406,408 ga-

dawyvetileba. <http://constcourt.ge/index.php?lang_id=GEO&sec_id=22&id=522&action=show>. 
16   saqarTvelos uzenaesi sasamarTlos 2004 wlis 10 martis #bs-430-548-k-03 ganCineba — 

saqarTvelos uzenaesi sasamarTlos mier TiToeuli gadawyvetileba Tu ganCineba mo-
Ziebul iqna saqarTvelos uzenaesi sasamarTlos oficialur eleqtronul wyaroSi. 
<http://prg.supremecourt.ge/> aqedan gamomdinare, naSromSi arsebul saqarTvelos uzenaesi 
sasamarTlos danarCen saqmeebze ar iqneba Sesabamisi miTiTeba gakeTebuli. 

17  saqarTvelos saerTo sasamarTloebis praqtikisa da Sesabamisi samarTlebrivi norme-
bis safuZvelze gaCnda termini — sagadasaxado saidumloeba, romelic, Tavis mxriv, sa-
qarTvelos sagadasaxado kodeqsis 39-e muxlSia mowesrigebuli; sagadasaxado saidum-
loebis sakiTxze axali sagadasaxado kodeqsis miRebis Semdeg ar yofila sasamarTlo 
praqtika (yovel SemTxvevaSi, mesame pirisTvis misi moZieba SeuZlebelia), magram 2010 
wlamde moqmed sagadasaxado kodeqsiT ganmtkicebul sagadasaxado saidumloebaze 
(122-e muxli) ixileT saqarTvelos uzenaesi sasamarTlos 2006 wlis 08 maisis #bs-70-
67(k-06) gadawyvetileba da saqarTvelos uzenaesi sasamarTlos 2007 wlis 16 ianvris 
#bs-623-590(k-06) ganCineba. 

18    Tbilisis saapelacio sasamarTlos 2010 wlis 11 maisis #3b/685-10 ganCineba.  
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Tvelos kanonmdeblobiT nebadarTulia. aRniSnuli pirdapir kavSirSia saqarTvelos 
konstituciis me-20 muxlis pirvel punqtTan, romlis mixedviTac, adamianis piradi 
cxovreba xelSeuvalia.19 miuxedavad amisa, `d~ kategoriaSi moyvanili sakiTxi sajaro 
informaciad mxolod zog SemTxvevebSi iTvleba. magaliTad, saqarTvelos uzenaesi sa-
samarTlo piradi saidumloebis Semcvel informaciad saqarTvelos prezidentis im 
gankargulebebs miiCnevs, romelic piris Sewyalebis (amnistiis) sakiTxebs Seexeba.20ana-
logiuri xasiaTis daTqmas akeTebs Tbilisis saqalaqo sasamarTlo, romelic saqarTve-
los prezidentis brZanebulebebis im nawils, romelic pirisTvis saqarTvelos moqala-
qeobis miniWebis sakiTxs exeba, sazogadoebrivi interesebidan gamomdinare, persona-
lur monacemebad miiCnevs;21 aRniSnul mosazrebas iziarebs baTumis saqalaqo sasamar-
Tlo, romelic piris personalur monacemebad22 sasamarTlo gadawyvetilebebSi misi sa-
xelisa da gvaris arsebobas miiCnevs.23 Sesabamisad, sasamarTlo saubrobs Semdegze, rom 
mesame pirebis mier konkretuli moTxovnis dayenebis SemTxvevaSi,24 sasamarTlo gadawy-
vetilebaSi ar unda iyos piris identificirebis saSualebebi aRniSnuli.25  

nebismieri fizikuri piris Sesaxeb arsebuli informaciisgan  gansxvavebiT, Tanam-
debobis pirebze daculi monacemebi (rac maT samsaxurebriv saqmianobas ukavSirdeba) 
xelmisawvdomi unda iyos yvelasTvis. aRniSnuli mowesrigebulia szak-is 44-e muxlis 
pirvel nawilSi. kanonis Sesabamisad, marTalia, Tanamdebobis pirebis Sesaxeb infor-
macia Ria unda iyos, magram xSir SemTxvevaSi sasamarTlo praqtika am sakiTxs gansxva-
vebulad uyurebs.26 mas Tanamdebobis pirebis Sesaxeb informacia calke dasamuSave-
bul dokumentaciad miaCnia da Tu igi ukve Seqmnili saxiT ar aris warmodgenili, sa-
jaro dawesebuleba fizikurad ver moaxerxebs mis gacemas.  

                                                            
19  aRniSnul sakiTxs exeba saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekem-

bris #1/3/407 gadawyvetileba, romelic saqarTvelos konstituciis me-20 muxlis pir-
vel punqtsa da masTan saqarTvelos kanondmeblobis Sesabamisobaze saubrobs. <http:// 
constcourt.ge/index.php?lang_id=GEO&sec_id=22&id=429&action=show>. 

20  saqarTvelos uzenaesi sasamarTlos 2010 wlis 05 ivlisis #bs-1278-1240(k-08) ganCineba. 
21  ix. Tbilisis saqalaqo sasamarTlos 2012 wlis 20 ianvris #3/8420-11 gadawyvetileba 

(xelmisawvdomia mxolod sasamarTlo arqivSi). 
22   piris identificirebis SesaZleblobis mqone monacemebad. 
23  baTumis saqalaqo sasamarTlos 2011 wlis 09 martis #3-646/10 gadawyvetileba (xelmi-

sawvdomia mxolod sasamarTlo arqivSi). 
24  TavisTavad ar igulisxmeba sasamarTlo procesSi monawile mxaris mier moTxovnili 

sajaro informacia. Sead. adeiSvili z., frosti a., ramiSvili l., wkeplaZe n., qitoSvili 
d., tuRuSi l., woworia n., gewaZe g., kopaleiSvili m., informaciis Tavisufleba, gza-
mkvlevi (mesame gamocema), Tb., 2005, 63-64. 

25  sasamarTlo saubrobs mxolod da mxolod fizikuri piris saxelTa daStrixvaze. ma-
galiTad, administraciul davebSi sajaro dawesebulebaTa saxelis daStrixvis Tao-
baze wamoyenebuli sarCelebi umetes SemTxvevaSi mosarCelis sasargeblod sruldeba. 
ixileT, magaliTad, quTaisis saqalaqo sasamarTlos 2010 wlis 31 ianvris #3/476-2010 
gadawyvetileba (xelmisawvdomia mxolod sasamarTlo arqivSi) — aRniSnuli absolu-
turad logikuria, vinaidan administraciuli organo moqmedebs saqarTvelos saxeliT 
da misi dasaxelebis damalva safuZvelsaa moklebuli.  

26  ix. magaliTad, Tbilisis saqalaqo sasamarTlos 2011 wlis 31 oqtombris #3/3646-11 ga-
dawyvetileba (xelmisawvdomia mxolod sasamarTlo arqivSi). 
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analogiur sakiTxs exeba `b~ kategoriaSi gawerili SemTxveva, romlis mixedviTac, 
sajaro informaciaa — oficialur wyaroebSi daculi informacia, romelic misi miRe-
bis msurvels ar Seexeba, magram misi miReba kanoniT dadgenili wesiTaa SesaZlebeli. 
nebismieri gacemuli sajaro informacia, romelic sajaro informaciis momTxovns ar 
Seexeba, swored am WrilSi unda iqnes ganxiluli.27  

administraciuli organoebis gamWvirvalobis done gamoTxovili sajaro infor-
maciis Sesabamisad SeiZleba dadgindes. am SemTxvevaSi mniSvnelovan rols asrulebs 
samoqalaqo sazogadoeba, romelic informaciis mopovebis upirvelesi wyaro unda 
iyos. Tu gadavxedavT saqarTveloSi arsebul praqtikas, SevamCnevT, rom mosaxleobis 
aqtiuroba namdvilad araa maRali.28  

  
3. sajaro informaciis gacema 

 
saxelmwifo dawesebulebebSi daculi informacia Riaa yvelasTvis da nebismier da-

interesebul mxares aqvs ufleba gaecnos mas.29 informaciis gacnoba informaciuli 
TviTgamorkvevisa da piris Tavisufali ganviTarebis SesaZleblobas iZleva.30 miuxeda-
vad amisa, sainteresoa sakiTxis sxva kuTxiT warmoCena, Tu ramdenadaa SesaZlebeli, Ti-
Toeulma pirma saqarTvelos kanonmdeblobis absoluturi dacviT moipovos nebismier 
sakiTxze (romelic saidumloebis Semcvel monacemebs ar Seicavs) sajaro informacia? 

am kiTxvaze pasuxis gasacemad aucileblad unda moviSvelioT sasamarTlo Tu ad-
ministraciul organoebSi damkvidrebuli praqtika, romlis mixedviTac, sajaro in-
formaciis gacemis oTxi ZiriTadi aspeqti gamoiyofa: a) srulyofilad gacemuli sa-
jaro informacia; b) arasrulyofilad gacemuli sajaro informacia; g) samar-
Tlebrivi safuZvlis armqone uari sajaro informaciis gacemaze; d) umoqmedoba, 
romelic SesaZlebelia terminiT — ignorireba movixsenioT. ganvixiloT TiToeu-
li maTgani: 
  

                                                            
27  TavisTavad, SesaZlebelia, pirma sajaro informacia gamoiTxovos Tavis pirovnebaze, 

magram am SemTxvevaSi zemoT naxsenebi `b~ kategoriis SemTxveva praqtikaSi yvelaze xSi-
rad Cans. magaliTad, aviRoT, konkretuli saministros biujetis Sesaxeb informacia, 
an nebismieri sajaro dawesebulebis saqmianobis Taobaze moTxovnili sajaro 
informacia, sajaro informaciis momTxovni gancxadebas ayenebs im informaciaze, 
romelic oficialur wyaroebSi daculia, mas ar Seexeba uSualod, magram misi gacema 
saqarTvelos kanonmdeblobis safuZvelze dasaSvebia. 

28   ix. magaliTad, a(a)ip — informaciis Tavisuflebis ganviTarebis institutis mier ssip — 
saqarTvelos statistikis erovnuli samsaxuridan (saqstatidan) gamoTxovili sajaro 
informacia, romlis mixedviTac, 2011 wlis pirvel kvartalSi statistikis Taobaze arc 
erTi moTxovna ar Sesula aRniSnul sajaro dawesebulebaSi — ix. <http://www.open-
data.ge/#!cat/text_info/id/1211/lang/ka>. aqedan gamomdinare, saqarTvelos mosaxleobam ufro 
aqtiurad unda daiwyos sajaro informaciis gamoTxova administraciuli organoebisgan, 
rac SemdgomSi, qveyanaSi arsebuli demokratiulobis upirvelesi sazomi gaxdeba.  

29  saqarTvelos sakonstitucio sasamarTlos 2006 wlis 14 ivlisis #2/3/364 gadawyveti-
leba. <http://constcourt.ge/index.php?lang_id=GEO&sec_id=22&id=452&action=show>. 

30   ix. igive gadawyvetileba. 
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3.1 srulyofilad gacemuli sajaro informacia 
 

srulyofilad gacemuli sajaro informacia — saqarTvelos kanonmdeblobis sa-
fuZvelze sajaro dawesebulebis mier kanonis normaTa dacviT, absoluturad yvela 
sakiTxze gacemuli amomwuravi pasuxi. pasuxi amomwuravad gacemulad mxolod maSin 
CaiTvleba, Tu igi akmayofilebs sajaro informaciis momTxovnis survils. erTi 
mxriv, SesaZlebelia aRniSnuli SemTxveva subieqturi kuTxiT iqnes ganxiluli,31 mag-
ram amomwuravad gacemuli sajaro informacia mxolod maSin iarsebebs, Tu igi misi 
momTxovnis yvela detals daakmayofilebs. 

saqarTveloSi sasamarTlo praqtika srulyofilad gacemul sajaro informacias 
garkveul kategoriad hyofs da aseTad administraciuli organos im pasuxs miiCnevs, 
romliTac, moTxovnili monacemebis daumuSaveblobis gamo, sajaro dawesebulebas ar 
SeuZlia gasces sajaro informacia.32  

srulyofilad gacemul sajaro informaciad unda iqnes miCneuli sajaro dawese-
bulebis uari amgvari qmedebis ganxorcielebaze, Tu igi saidumloebis Semcvel mona-
cemebs Seicavs. imis gaTvaliswinebiT, rom  informaciis Tavisufleba ar aris absolu-
turi ufleba da misi SezRudva dasaSvebia,33 dasabuTebuli uaric mis gacemaze srul-
yofilad miwodebul pasuxad unda CaiTvalos. am mxriv umniSvnelovanesi ganmarteba 
gaaakeTa saqarTvelos uzenaesma sasamarTlom saqmeze, romelSic mosarCele auqcion-
Si monawile pirTa Sesaxeb informacias iTxovda. sajaro dawesebulebam mas ar miawoda 
igi im TvalsazrisiT, rom moTxovnili informacia konfidencialuri xasiaTis iyo. 34 
sasamarTlos ganmartebiT, sazogadoebrivi interesi rig SemTxvevaSi SeiZleba kon-
kretuli piris interess aRematebodes da igi gansazRvruli movlenis dadgomisken 
iyos mimarTuli.35 aqedan gamomdinare, SegviZlia davaskvnaT, rom pirs garkveul Sem-

                                                            
31  magaliTad, pirma moiTxova sajaro informacia konkretul sajaro dawesebulebaSi 

momuSave piris xelfasis Sesaxeb. Tu is adamiani, viszec sajaro informacia iqna 
moTxovnili, Tanamdebobis piri araa, maSin SesaZlebelia am monacemebis personalur 
monacemebad miCneva da Sesabamisad, piradi saidumloebis gaTvaliswinebiT sajaro 
informaciis momTxovnze misi gaucemloba. rac Seexeba Tanamdebobis pirebs, maTi 
xelfasi, premia, danamati da a.S. isedac sajaroa, radgan szak-is 44-e muxli uSualod 
uTiTebs amaze. amasTan, Tanamdebobis pirebi avseben Sesabamis deklaracias, romelic 
nebismieri pirisaTvis xelmisawvdomia. subieqturi TvalsazrisiT, SesaZlebelia sa-
jaro informaciis momTxovns miaCndes, rom aRniSnuli informacia ar warmoadgens 
personalur monacemebs. swored amisTvisaa szak-Si gawerili administraciuli saCiv-
ris wardgenis SesaZlebloba, xolo Semdgom, saqarTvelos konstituciis 42-e muxlis 
safuZvelze, sasamarTloSi sarCelis Setana.   

32  ix. magaliTad, Tbilisis saqalaqo sasamarTlos 2011 wlis 18 noembris #3/3935-11 ga-
dawyvetileba (xelmisawvdomia mxolod sasamarTlo arqivSi). 

33  wkeplaZe n., turava p., administraciuli samarTlis damxmare saxelmZRvanelo, saqar-
Tvelos gaeros asociaciis publikacia, Tb., 2005, 117-118. 

34  saqarTvelos uzenaesi sasamarTlos 2009 wlis 17 Tebervlis #bs-1435-1393(k-08) gada-
wyvetileba. 

35   ix. igive sasamarTlo gadawyvetileba. 
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TxvevebSi SeiZleba SeezRudos saqarTvelos konstituciis 41-e muxliT miniWebuli 
ufleba, Tu saxeze iqneba sazogadoebrivi interesi. 

 
3.2 arasrulyofilad gacemuli sajaro informacia 

 
arasrulyofilad gacemuli sajaro informacia — saqarTvelos kanonmdeblobis 

safuZvelze, sajaro dawesebulebis mier kanonis darRveviT miwodebuli pasuxi, rome-

lic amomwuravad ar pasuxobs dasmul SekiTxvebs. magaliTad, rodesac sajaro dawese-

buleba sajaro informaciis momTxovns, sajaro informaciis gacemis nacvlad, Sesaba-

mis vebgverdze uTiTebs.36 szak-is 37-e muxlis pirveli nawilis Sesabamisad, nebismier 

pirs aqvs SesaZlebloba, airCios sajaro informaciis miRebis forma. Sesabamisad, Tu 
pirs informaciis materialuri saxiT miReba surs, sajaro dawesebuleba valdebulia, 

dokumentis saxiT gasces igi. miuxedavad aRniSnulisa, sasamarTlo praqtika miiCnevs, 

rom vebgverdze ganTavsebuli sajaro informacia SeiZleba ukve gacemul saxed CaiT-

valos, rac sajaro dawesebulebis mier ganxorcielebuli qmedebis damakmayofilebe-
li saxea.37 amasTan, praqtika icnobs SemTxvevebs,38 rodesac sajaro dawesebulebaSi, 

arsebuli monacemebis daumuSaveblobis gamo, sajaro informaciis momTxovns uari 

eTqva informaciis miwodebaze, xolo sasamarTlom aRniSnuli kanoniT gawerili qce-

vis wesis dacvad CaTvala.39 am SemTxvevaSi saxezea saqarTvelos kanonmdeblobis sawi-
naaRmdego daTqma, vinaidan sajaro reestris warmoebis valdebuleba da Sesabamisad, 

monacemebis Seyvanis movaleoba swored sajaro dawesebulebas gaaCnia da isic Sesaba-

misad unda axorcielebdes amgvar uflebamosilebas, radgan Semdeg daubrkoleblad 

iqnes gacemuli sajaro informacia mis momTxovnze.40 sajaro informaciis damuSaveba 
xelisuflebis garesamyarosTan kavSiris uzrunvelyofis erT-erTi mniSvnelovani sa-

xea.41 aRniSnuli ki moqalaqeTaTvis kanonis safuZvelze miniWebuli uflebamosilebaa, 

rac maT samarTalsubieqturobas mudmivs xdis.42  

                                                            
36  iTvleba, rom sajaro dawesebulebas daculi aqvs TavisTan es informacia, magram imis 

gaTvaliswinebiT, rom vebgverdze misi gacnoba mas muSaobas uiolebs, igi sajaro 
informaciis momTxovns swored amgvari saxiT amisamarTebs. 

37  ix. Tbilisis saqalaqo sasamarTlos 2011 wlis 31 oqtombris #3/3646-11 gadawyvetile-
ba; aseve, Tbilisis saqalaqo sasamarTlos 2011 wlis 18 noembris #3/3935-11 gadawyve-
tileba (orive SemTxvevaSi xelmisawvdomia mxolod sasamarTlo arqivSi). 

38  saubaria ramdenime sasamarTlo gadawyvetilebaze, romelic sajaro informaciis 
gacemis sakiTxs exeba.  

39  ix. magaliTad, goris raionuli sasamarTlos 2008 wlis 05 ivnisis #3-112 gadawyveti-
leba (xelmisawvdomia mxolod sasamarTlo arqivSi) — sasamarTlom aRniSnul sakiTxze 
saqmis warmoeba Sewyvita davis sagnis ararsebobis gamo. 

40  Tbilisis saapelacio sasamarTlos 2008 wlis 12 Tebervlis #3b-1697-07 gadawyveti-
leba (xelmisawvdomia mxolod sasamarTlo arqivSi). 

41  cacanaSvili m., informaciuli samarTali, Tb., 2004, 65. 
42  ix. iqve, gv. 71. 
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arasrulyofilad gacemul sajaro informaciad unda CaiTvalos aseve SemTxveva, 

rodesac administraciuli organo moTxovnili sajaro informaciis nawils gascems.43 

amiT igi sajaro informaciis momTxovnis survilsa da nebas ugulebelyofs da ar-

Rvevs Sesabamis kanons. 

 
3.3 samarTlebrivi safuZvlis armqone uari sajaro informaciis                        

gacemaze 
 

samarTlebrivi safuZvlis armqone uari sajaro informaciis gacemaze — saqar-

Tvelos kanonmdeblobis safuZvelze, sajaro dawesebulebis mier kanonis darRveviT 

miwodebuli pasuxi, romliTac igi sruliad dausabuTebel mizezs asaxelebs informa-
ciis gacemaze Tavis Sekavebis kuTxiT. aRniSnul sakiTxze saqarTveloSi sasamarTlo 

praqtika Semdegnairia: sajaro dawesebuleba mxares moTxovnil informacias mTavari 

sxdomis dawyebamde awvdis, rac Semdgom mosarCelis mier uaris Tqmis safuZvels war-

moadgens.44 administraciuli organoebis amgvari qmedeba, erTi mxriv misasalmebelia, 
radganac isini nakisr valdebulebebs ar arRveven, magram, meore mxriv, mosarCele sa-

survel informacias mogvianebiT iRebs. 

dRes moqmedi kanonmdeblobiT aRiarebulia administraciuli saCivris adminis-

traciul organoSi erTjeradad ganxilvis valdebuleba, razec saqarTvelos admi-
nistraciuli saproceso kodeqsis (SemdgomSi — sask) me-2 V muxli miuTiTebs. imis gaT-

valiswinebiT, rom qarTuli kanonmdeblobiT, materialuri da procesualuri admi-

nistraciuli samarTlis regulireba bolomde Camoyalibebuli araa (xSirad xdeba 

konkretuli sakiTxis ganxilvisas orive samarTlebrivi institutis urTierTkveTa), 
szak Seicavs ramdenime damaxasiaTebel normas, romlis TvalsaCino magaliTic admi-

nistraciuli saCivris samarTlebrivi institutia.45 igi umeteswilad mosarCelis in-

teresebis gaiolebas gamoiwvevs, rac misi moTxovnebis dakmayofilebaSic SeiZleba ga-

moixatos. meore mxriv, administraciuli saCivris Setana sasamarTlosadmi mimarTvis 

uflebis uzrunvelyofis winapirobaa, romlis safuZvelzec sasamarTloSi saqmeebis 
ricxvi xelovnurad aRar gaizrdeba.46  

samarTlebrivi safuZvlis armqone uarad iTvleba SemTxveva, rodesac adminis-

traciuli organo ar uTiTebs konkretul kanons an Sesabamisad miniWebuli grifis 

                                                            
43  ix. magaliTad, a(a)ip — informaciis Tavisuflebis ganviTarebis institutis praqtika, 

rodesac mis mier moTxovnil sajaro informaciaze administraciulma organom nawi-
lobriv gasca pasuxi. <http://www.opendata.ge/#!lang/ka/cat/news/topic/168> 

44   ix. magaliTad, quTaisis saqalaqo sasamarTlos 2011 wlis #3/357-11 ganCineba; aseve ix. 
Tbilisis saqalaqo sasamarTlos 2011 wlis 20 seqtembris #3/4319-11 ganCineba (orive 
SemTxvevaSi xelmisawvdomia mxolod sasamarTlo arqivSi). 

45  xarSilaZe i., administraciuli saCivari, rogorc sarCelis wardgenis winapiroba, 
`samarTlis Jurnali~, 1, 2011, 182.  

46   iqve. 183. 
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nomers da amis miuxedavad uars ambobs sajaro informaciis gacemaze,47 an rodesac sa-

jaro dawesebuleba informaciis gacemaze Tavis Sekavebas misi saqmianobis ganxorcie-

lebisas, mouclelobiT xsnis.48  

samarTlebrivi safuZvlis armqone uari sajaro informaciis gacemaze aucileb-
lad werilobiTi saxiT unda iqnes gacemuli mis momTxovnze. sxva SemTxvevaSi sajaro 
dawesebulebis mxridan saxeze iqneba umoqmedoba. 

 
3.4 umoqmedoba/ignorireba 

 
umoqmedoba/ignorireba49 — sajaro dawesebulebis mier saqarTvelos kanonmdeb-

lobis absoluturi darRveva. qmedebisgan Tavis Sekaveba sajaro dawesebulebis mier 
sajaro informaciis gacemaze uaris Tqmis analogiuria, magram am SemTxvevaSi sasa-
marTloSi sarCelis Setanisas samarTlebrivi safuZveli gansxvavebuli xasiaTisaa.50 
mosarCelem unda daamtkicos, rom administraciuli organos uari moqmedebis gan-
xorcielebaze mas pirdapir da uSualo zians ayenebs.51  

saqarTvelos kanonmdeblobis safuZvelze miniWebuli uflebamosilebiT, sajaro 
dawesebulebas valdebuleba akisria, sajaro informaciis gacemaze uaris Tqmis Sem-
                                                            
47   ix. quTaisis saqalaqo sasamarTlos 2011 wlis #3/357-11 ganCineba (xelmisawvdomia 

mxolod sasamarTlo arqivSi). 
48  magaliTad, rodesac ssip — gamocdebis erovnuli centri sajaro informacias mxolod 

imitom ar gascems, rom informaciis moTxovnis periodSi erovnuli gamocdebi mim-
dinareobs. ix. a(a)ip — informaciis Tavisuflebis ganviTarebis institutis praqtika. 
<http://www.opendata.ge/userfiles/files/gemocdebiserovnulicentri0001.pdf>.  

49  termini ignorireba saqarTvelos kanondmeblobiT ar aris mowesrigebuli da mas, 
Sesabamisad, ar icnobs qarTuli sasamarTlo praqtikac, Tumca winamdebare naSromis 
mizani swored isaa, rom moxdes sajaro informaciis gacemis sistematizacia da igi 
dayofil iqnes  oTx kategoriad. ignorireba ki SemTxvevaa, rodesac sajaro dawesebu-
lebas saerTod ar aqvs survili, daicvas saqarTvelos kanonmdeblobiT dakisrebuli 
valdebulebani da sajaro informaciis momTxovns arc gadmocemul administraciul-
samarTlebriv aqts, arc pasuxs sajaro informaciis gacemis Taobaze da arc sainfor-
macio saxis dokuments ar awvdis. 

50  Tu sajaro dawesebulebam sajaro informaciis gacemaze samarTlebriv safuZvlad 
dausabuTebel uarze miuTiTa, sasarCelo moTxovnaSi mosarCeles SeeZleba moiTxovos 
administraciul-samarTlebrivi aqtis baTilad cnobisa da qmedebis ganxorcielebis 
davaldebuleba sajaro informaciis saxiT (saqarTvelos administraciuli saproceso 
kodeqsis (SemdgomSi — sask) 22-e da 24-e muxlebi). ignorirebis dros, vinaidan saxeze ar 
aris gamocemuli administraciulsamarTlebrivi aqti, mosarCeles mxolod sask-is 24-
e muxliT SeeZleba garkveuli qmedebis ganxorcielebis moTxovna Seitanos konkre-
tuli administraciuli organos winaaRmdeg. sask-is 24-e muxlis gamoyenebaSi, Tavis 
mxriv, moiazreba sadavo administraciulsamarTlebrivi aqtis baTilad cnobac. Sesa-
bamisad, samarTlebriv safuZvlad sask-is 22-e muxlis gamoyeneba aRaraa aucilebeli. 
avtoris msjelobidan aucileblad unda iqnes imgvari daskvna gamotanili, rom sask-is 
22-e da 24-e muxlebis erTdroulad samarTlebriv safuZvlad wardgena ar iqneba 
samarTlebrivi safuZvlis armqone da igi ar gamoiwvevs sasamarTloSi administraci-
ul saqmeze Setanili sarCelis dauSveblad cnobas. 

51  xarSilaZe i., kopaleiSvili m., loria v., wkeplaZe n., da sxv. saqarTvelos adminis-
traciuli saproceso kodeqsis komentari, Tb., 2004, 182. 
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TxvevaSi pirs aRniSnuli dauyovnebliv acnobos da ganumartos Sesabamisi uflebamo-
silebani. ignorirebisas ki administraciuli organos mier aRniSnuli qmedeba saer-
Tod ar xorcieldeba, rac, saboloo jamSi, sajaro informaciis momTxovnis uflebe-
bis darRvevas iwvevs.  

informaciis Tavisufleba Tavisi arsiT gamoxatvis TavisuflebasTanaa mWidro 
kavSirSi.52 Tu pirma informaciis miReba ver SeZlo, igi ver gamoxatavs sakuTar azrs 

qveyanaSi mimdinare movlenebis Sesaxeb, xolo azris gamoxatvisgan piris SezRudva de-

mokratiuli saxelmwifos Camoyalibebis process mniSvnelovnad Seaferxebs.53  

sajaro informaciis gamoTxovis erT-erTi mniSvnelovani sakiTxi szak-is 37-e 
muxlis pirvel nawilSi arsebuli daTqmaa, romlis mixedviTac is, vinc gancxadebas 

ayenebs informaciis miRebis Taobaze, Tavad irCevs informaciis miRebis formas.54 Ta-

vis mxriv, samarTlian saxelmwifoSi moTxovnili sajaro informacia aucileblad un-

da iqnes sajaro dawesebulebebis mier gacemuli, Tu igi ar Seicavs saidumlo monace-

mebs.55 Tu sajaro dawesebulebebi kanoniT nakisr valdebulebebs ar Seasruleben, da-

irRveva sajaro informaciis momTxovnis ufleba.  

 
3.5 ziani 

 
saqarTvelos kanonmdebloba iTvaliswinebs sajaro informaciis gaucemlobiT 

miyenebuli qonebrivi da araqonebrivi zianis anazRaurebis SesaZleblobas, romelic 

szak-is 47-e muxlSia mowesrigebuli da romlis meore nawilis mixedviTac, mtkicebis 
tvirTi Sesabamis sajaro dawesebulebas an/da sajaro moxeles ekisreba. Tavis mxriv, 

zianis sakiTxi mxolod maSin SeiZleba gonivrul farglebSi moeqces, Tu dadgindeba, 

rom pirs sajaro informacia samarTlis normebis darRveviT da sajaro dawesebule-

bis mier ganxorcielebuli aramarTlzomieri qmedebiT ar mieca.56  

zianis anazRaurebis Taobaze gancxadebis dayenebisas pirma uSualod unda warad-
ginos is faqtebi, Tu raze afuZnebs Tavis moTxovnas. aRniSnuls miuTiTebs sasamar-

Tlo praqtikac, romlis mixedviTac, amgvari SemTxvevisas pirma moTxovnis safuZveli 

                                                            
52  magaliTad, germaniis iurisprudenciaSi arsebul Teoriasa da praqtikaSi aseve gamoT-

qmulia mosazreba, rom informaciis Tavisuflebis, rogorc adamianis uflebis dacva 
SeuZlebelia, Tu ar iqna gamoxatvis Tavisufleba daculi. ix. Gorning G.-H., Aeusserun-
gsfreiheit und Informationsfreiheit als Menschenrechte, Ducker & Humboldt GmbH. Berlin, 1988, 159.   

53  ix. aseve, zemoaRniSnul sakiTxze germanul samarTalSi gamoTqmuli mosazreba — Ber-
liner Informationsfreiheitsgesetz, Budnesinformationsfreiheitsgesetz, Berliner Informationsgesetzbuch, Ber-
lin, 2011, 7.    

54  Kulesza E., Das Recht der Buerger auf Information ueber die Taetigkeit der oeffentlichen Stellen. <http:// 
www.brandenburg.de/media/2628/Kulesza051117.pdf>, 6-7.   

55  Sead. <http://www.mehr-demokratie.de/informationsfreiheit.html>    
56  Tbilisis saqalaqo sasamarTlos 2011 wlis 18 noembris #3/3935-11 gadawyvetileba (sa-

samarTlo gadawyvetileba xelmisawvdomia sasamarTlo arqivSi).  
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unda waradginos.57 Tu piris ver asabuTebs zianis miyenebis faqts, sajaro dawesebu-

lebis mier sajaro informaciis gacemas adgilic rom ar hqondes, administraciul 

organos zianis anazRaurebis valdebuleba ar warmoeSoba.58 

administraciuli organos mier informaciis gacemaze uaris Tqmis an umoqmedo-
bis SemTxvevaSi, Tu pirs miadgeba ziani, zianis anazRaurebis sakiTxi szak-is Sesabami-

si normebis safuZvelze unda mowesrigdes. garda zemoT naxseneb 47-e muxlisa, amave 

kodeqsis XIV Tavi swored administraciuli organos pasuxismgeblobis sakiTxze saub-

robs. szak-is 207-e muxlis safuZvelze, `Tu kodeqsiT sxva ram ar aris dadgenili, ad-
ministraciuli organos mier miyenebuli zianis anazRaurebisas gamoiyeneba saqarTve-

los samoqalaqo kodeqsiT dadgenili wesi~.59 es mosazreba ise ar unda iqnes gagebuli, 

TiTqos sajaro dawesebulebis mier saqarTvelos kanonmdeblobis darRvevisas saqme 

samoqalaqo samarTliT gaTvaliswinebuli normebiT unda mowesrigdes. magaliTad, 
szak-is 208-e I muxlis Tanaxmad, saxelmwifo struqturis an misi mosamsaxuris mier 

samsaxurebrivi uflebamosilebis ganxorcielebisas miyenebuli zianisTvis pasuxis-

mgebelia uSualod saxelmwifo. sasamarTlo valdebulia, upirveles yovlisa, szak-i-

sa da sask-is Sesabamisi normebi gamoiyenos da mxolod Semdgom mimarTos ssk-iT regu-
lirebul samarTlebriv aqtebs.60  

 
4. daskvna 

 
saqarTvelos konstituciis 41-e muxli, rogorc informaciis Tavisuflebis mom-

wesrigebeli norma, erTi mxriv, saxelmwifos, xolo meore mxriv, sazogadoebis inte-
resebs icavs,61 rac saxelmwifo da personaluri/komerciuli monacemebis gasaidum-
loebiT SeiZleba gamoixatos. 

swored aRniSnulis Sedegia is, rom sajaro informacia oTx ZiriTad saxed iyofa: 
informacia, romelic Tavad informaciis miRebis msurvels Seexeba; oficialur wya-
roebSi daculi informacia, romelic misi miRebis msurvels ar Seexeba, magram maTi 
miReba kanoniT dadgenili wesiTaa SesaZlebeli; informacia, romelic saxelmwifo, 
komerciul an profesiul saidumloebas Seicavs; oficialur CanawerebSi arsebuli 

                                                            
57  ix. baTumis saqalaqo sasamarTlos 2005 wlis 2 noembris #3-707 gadawyvetileba (sasa-

marTlo praqtikis analizi, informaciis Tavisufleba, nawili mesame, saqarTvelos 
axalgazrda iuristTa asociacia, Tb. 2008, 50). 

58  ix. quTaisis saapelacio sasamarTlos 2007 wlis 27 dekembris #3b-1244-07 gadawyve-
tileba (sasamarTlo praqtikis analizi, informaciis Tavisufleba, nawili mesame, 
saqarTvelos axalgazrda iurisTa asociacia, Tb. 2008, 51). 

59  ix. sasamarTlo praqtika — magaliTad, saqarTvelos uzenaesi sasamarTlos 2003 wlis 
29 maisis #3g-ad-75-k-03 gadawyvetileba. 

60  aRniSnul sakiTxTan dakavSirebiT ixileT saqarTvelos saerTo sasamarTloebis praq-
tika — magaliTad: saqarTvelos uzenaesi sasamarTlos 2006 wlis 18 aprilis #as-1147-
1394-05 gadawyvetileba. 

61  saqarTvelos sakonstitucio sasamarTlo 2004 wlis 28 ivnisis #1/3/209,276 gadawyve-
tileba. <http://constcourt.ge/index.php?lang_id=GEO&sec_id=22&id=121&action=show > 
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monacemebi, romlebic iseT kerZo sakiTxebs Seexeba, rogoricaa janmrTeloba, finan-
sebi da sxva sakiTxebi. TiToeuli maTgani mesame pirebisTvis zog SemTxvevaSi ar SeiZ-
leba sajaro gaxdes, vinaidan informaciis miRebis ufleba ar aris adamianis absolu-
turi ufleba.62 miuxedavad qveynis uzenaesi kanoniT miniWebuli uflebamosilebisa, 
xSir SemTxvevaSi adamianis ufleba SeiZleba SeizRudos saxelmwifos mier.63 uflebis 
SezRudva unda moxdes sajaro interesebis dasacavad, romlis drosac saxelmwifom 
ar unda daarRvios Tanazomierebis principi.64 

rac Seexeba sajaro informaciis gacemas, naSromSi moyvanili TiToeuli es kate-
goria Camoyalibebulia saqarTveloSi arsebuli praqtikis Seswavlis Sedegad, rom-
lis safuZvelzec igi SeiZleba oTx jgufad daiyos: srulyofilad gacemuli sajaro 
informacia, arasrulyofilad gacemuli sajaro informacia, samarTlebrivi safuZ-
vlis armqone uari sajaro informaciis gacemaze da ignorireba. aRniSnuli dayofa ar 
aris diferencirebis saboloo saxe da igi SeiZleba gavrcobil iqnes praqtikis65 gan-
viTarebasTan erTad. 

  

 
 

 

                                                            
62   saqarTvelos sakonstitucio sasamarTlos 2006 wlis 14 ivlisis #2/3/364 gadawyveti-

leba. <http://constcourt.ge/index.php?lang_id=GEO&sec_id=22&id=452&action=show>. 
63  aRniSnuli mosazreba ar exeba yvela saxis uflebas. magaliTad, saqarTvelos konsti-

tuciis  me-15 muxliT, sicocxle adamianis xelSeuvali uflebaa da mas kanoni icavs. es 
daTqma pirisTvis sicocxlis xelyofisgan dacvis garantia da misi SezRudva dauSve-
belia.  

64  Sead. magaliTad, saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris 
#1/1/477 gadawyvetileba. <http://constcourt.ge/index.php?lang_id=GEO&sec_id=22&id=677& action= 
show> 

65   rogorc sasamarTlo, ise administraciul organoebSi damkvidrebuli praqtika. 



Temur cqitiSvili* 

 
 
 

mcdeloba SedegiT kvalificirebul safrTxis deliqtebSi 

 
(SedarebiT-samarTlebrivi analizi) 

 
1. Sesavali 

 
Tanamedrove sisxlis samarTlis mecnierebaSi erT-erTi sakamaTo problemaa 

mcdeloba SedegiT kvalificirebul deliqtebSi. danaSaulis mcdeloba ganzraxi moq-
medebaa, kerZod, mcdeloba gulisxmobs iseT moqmedebas, romelic uSualodaa mimar-
Tuli danaSaulebrivi Sedegisken. aRniSnulidan gamomdinare, SeuZlebelia gauf-
rTxileblobiTi danaSaulis mcdeloba, vinaidan gaufrTxileblobis dros ar SeiZle-
ba qmedeba Sedegisken uSualod iyos mimarTuli. ufro metic, sityvebi „uSualod mi-
marTuli“ pirdapir ganzraxvas gulisxmobs da gamoricxavs eventualuri ganzraxviT 
danaSaulis mcdelobis ganxorcielebis SesaZleblobas.1 SeuZlebelia qmedeba uSua-
lod mimarTuli iyos im Sedegisken, romlis dadgomac damnaSaves ar surs. sityvebi „u-
Sualod mimarTuli“ gamoxatavs damnaSavis moqmedebis Sinagan mxares, mis miswrafebas 
danaSaulebrivi Sedegis gamowvevisken. sxvagvarad rom vTqvaT, danaSaulis mcdeloba 
mizniT determinebuli moqmedebaa. swored damnaSavis mizani gvexmareba damTavrebu-
li danaSaulis (mag. janmrTelobis ganzrax mZime dazianeba, adamianis sicocxlisTvis 
safrTxis Seqmna) gamijvnaSi danaSaulis (mag. ganzrax mkvlelobis) mcdelobisagan. 
Tuki danaSaulis mcdeloba mxolod pirdapiri ganzraxviT xorcieldeba, ramdenad 
SesaZlebelia Tanamdevi SedegiT kvalificirebuli danaSaulis mcdeloba? Tanamdevi 

                                                            
*  Tsu-is iuridiuli fakultetis doqtoranti, asistent-profesori. 
1   ix. gamyreliZe o., saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, me-2 gamocema, 

Tb., 2008, 162; wereTeli T., sisxlis samarTlis problemebi, I tomi, Tb., 2007, 488; mWed-
liSvili-hedrixi q., sisxlis samarTali, zogadi nawili, danaSaulis gamovlinebis cal-
keuli formebi, Tb., 2011, 71; mamulaSvili g, wignSi: lekveiSvili m., Todua n., mamula-
Svili g., sisxlis samarTlis kerZo nawili, wigni I, meoTxe gamocema, Tb., 2011,  128-129; 
Todua n., safrTxis Semqmneli danaSaulebi saqarTvelos sisxlis samarTlis kodeqsis 
mixedviT, Jurn. `marTlmsajuleba da kanoni~, 2007, 2/3, 155; dvaliZe i., wignSi: sisxlis 
samarTlis zogadi nawili, saxelmZRvanelo, avtorTa jgufi, Tb., 2007,  169; surgulaZe 
l., wignSi: sisxlis samarTlis sasamarTlo praqtikis komentari, danaSauli adamianis 
winaaRmdeg, Tb., 2002, 52. eventualuri ganzraxviT danaSaulis mcdelobas gamoricxavs 
aseve zogierTi germaneli mecnieric. ix. Pupp I., Der halbherzige Rücktritt, NStZ, 1984, 491; 
Streng F., Rücktritt und dolus eventualis, JZ, 1990, 219; Lampe E., Genügt für den Entschluß des Täter in 
§43 StGB sein bedingter Vorsatz?, NJW, 1958, 333; Kölz-Ott M., Eventualvorsatz und Versuch, Zürich, 
1974, 39, 98.sawinaaRmdego mosazrebaze ix. turava m., sisxlis samarTali, zogadi nawili, 
danaSaulis moZRvreba, Tb., 2011, 298; Heinrich B., Strafrecht, Allgemeiner Teil I, 2. Auflage, 
Stuttgart, 2010, 275, Rn. 658; Jescheck H-H/Weigend T, Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 
1996, 515; Roxin C., Strafrecht, Allgemeiner Teil, Band II, München, 2003,  353,§29, Rn. 71.  
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SedegiT kvalificirebuli danaSauli ganzraxva-gaufrTxileblobis kombinaciaa. 
kerZod, ZiriTadi Semadgenloba ganzraxaa ganxorcielebuli, xolo makvalificirebe-
li Sedegi ar aris ganzraxviT moculi. dasmuli sakiTxi winamdebare werilSi Sedare-
biT-samarTlebrivi kuTxiT, safrTxis deliqtebTan mimarTebiT iqneba ganxiluli.  

 
2. safrTxis Semqmneli deliqtebis zogadi daxasiaTeba 

 
2.1. abstraqtuli safrTxis deliqtebi 

 
sisxlis samarTlis mecnierebaSi erTmaneTisagan ganasxvaveben xelyofis da saf-

rTxis deliqtebs. xelyofis deliqtebi iseT deliqtebs ewodeba, romlis Semadgenlo-
bis aucilebeli niSani samarTlebrivi sikeTis xelyofaa. magaliTad, mkvleloba, jan-
mrTelobis dazianeba da a. S. xelyofis deliqti ufro viwro cnebaa, vidre e. w. mate-
rialuri anu Sedegiani deliqti. konkretuli safrTxis deliqti miekuTvneba Sedegian 
deliqtTa ricxvs, magram igi ar SeiZleba mivakuTvnoT xelyofis deliqts, ramdena-
dac xelyofis deliqtis Semadgenlobis niSania ara samarTlebrivi sikeTisTvis saf-
rTxis Seqmna, aramed samarTlebrivi sikeTis xelyofa.2 safrTxis deliqtebi gulis-
xmobs samarTlebrivi sikeTisTvis mxolod safrTxis Seqmnas. safrTxis Semqmneli de-
liqtebis sam ZiriTad saxes3 gamoyofen: 1. abstraqtuli; 2. konkretuli da 3. abstraq-
tul-konkretuli safrTxis deliqtebi.  

abstraqtuli safrTxis deliqtebSi kanonmdebeli dasjadad acxadebs sakuTriv 
moqmedebas, romelic xasiaTdeba saSiSi TvisebebiT. danaSaulis Semadgenloba mTav-
rdeba sakanonmdeblo SemadgenlobaSi aRwerili qmedebis ganxorcielebiT da ar mo-
iTxovs Semdgomi Sedegis dadgomas xelyofis an konkretuli safrTxis saxiT.  

                                                            
2   iuridiul literaturaSi gamoTqmulia sawinaaRmdego mosazrebac, romlis Tanax-

madac, `termini `xelyofa~ ar niSnavs samarTliT daculi ama Tu im obieqtis mxolod 
realurad dazianebas, aramed gulisxmobs iseT moqmedebasac, romelic qmnis aseTi 
dazianebis safrTxes~. ix. wereTeli T., sazogadoebrivi saSiSroeba da marTlwinaaR-
mdegoba sisxlis samarTalSi, Tb., 2006, 11. 

3  qarTul iuridiul literaturaSi tradiciulad safrTxis Semqmnel deliqtebs or na-
wilad yofen — abstraqtuli da konkretuli safrTxis deliqtebi. ix. gamyreliZe o., 
saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, me-2 gamocema, Tb., 2008, 77; gam-
yreliZe o., sisxlis samarTlis problemebi, I tomi, Tb., 2011, 18; wereTeli T., sazo-
gadoebrivi saSiSroeba da marTlwinaaRmdegoba sisxlis samarTalSi, Tb., 2006, 164; mi-
sive, sisxlis samarTlis problemebi, IV tomi, Tb., 2010, 176; ugrexeliZe m., brali safr-
Txis deliqtebSi, Tb., 1982, 3; Todua n., safrTxis Semqmneli danaSaulebi saqarTvelos 
sisxlis samarTlis kodeqsis mixedviT, Jurn. `marTlmsajuleba da kanoni~, 2007, 2/3, 
153; mamulaSvili g, wignSi: lekveiSvili m., Todua n., mamulaSvili g., sisxlis sa-
marTlis kerZo nawili, wigni I, meoTxe gamocema, Tb., 2011, 126. safrTxis deliqtebis 
tradiciul orsaxovan dayofaze germanul sisxlis samarTalSi ix. Zieschang F., Die Ge-
fährdungsdelikte, Berlin, 1998, 15-22. safrTxis Semqmneli deliqtebis samsaxovani dayofa 
qarTul sisxlis samarTalSi pirvelad m. turavam SemogvTavaza. ix. turava m., sisxlis 
samarTali, zogadi nawilis mimoxilva, merve gamocema, Tb., 2010, 76-77. 
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abstraqtuli safrTxis deliqtebi moicavs iseT moqmedebebs, romelTa SemTxvevaSi 
arc realuri xelyofa da arc daculi samarTlebrivi sikeTisaTvis konkretuli saf-
rTxe ar unda arsebobdes.4 abstraqtuli safrTxis deliqtebi  iseT deliqtebs ewodeba, 
romlebSic saSiSi situacia qmedebis Semadgenlobis niSans ki ar warmoadgens, aramed mxo-
lod motivia, safuZvelia sisxlis samarTlis normis arsebobisa.5 o. gamyreliZe gansxva-
vebulad asabuTebs safrTxis deliqtebis arsebobis safuZvels sisxlis samarTalsa da 
administraciul samarTalSi: „samarTlebrivi sikeTis dazianeba an misTvis aseTi dazia-
nebis safrTxis Seqmna samarTlebrivi aqtis gamocemis rogorc motivs, ise damnaSavis 
dasjis safuZvels warmoadgens. administraciul deliqtebSi ki, piriqiT, samarTlebrivi 
sikeTis dazianebis safrTxe mxolod normis gamocemis sakanonmdeblo motivia da ara 
dasjis safuZveli“.6 o. gamyreliZis SexedulebiT, safrTxe adminisrtraciul samarTal-
Si normis Seqmnis sakanonmdeblo motivia, xolo dasjadobis safuZvlad aq kanonmdeblis 
nebisadmi SiSveli daumorCilebloba gamodis.7 

 abstraqtuli safrTxis Semqmneli deliqtebis dros kanonmdebelma gansazRvru-
li qmedeba imdenad saSiSad miiCnia, rom uari Tqva konkretuli safrTxis Seqmnis auci-
leblobaze.8 abstraqtuli safrTxis deliqtebs kanonmdebeli maSin mimarTavs, roca 
saqme exeba gansakuTrebuli mniSvnelobis samarTlebrivi sikeTis dacvas. rac ufro 
mniSvnelovania samarTlebrivi sikeTe, miT ufro gamarTlebulia konkretuli saf-
rTxis nacvlad abstraqtuli safrTxis akrZalva.9 abstraqtuli safrTxis deliqtebs 
aseve miiCneven zeindividualuri samarTlebrivi sikeTis dacvis sakanonmdeblo meqa-
nizmadac.10  

abstraqtuli safrTxis danaSaulebSi safrTxe prezumirebulia TviT kanonmdeb-
lis mier. aseTi Semadgenlobis Seqmnis dros, kanonmdebeli aRiarebs, rom sisxlis sa-
marTlis kanonis dispoziciaSi aRweril qmedebas zogadad, cxovrebiseuli gamocdi-
lebis Sesabamisad, SeuZlia ziani miayenos samarTliT dacul gansazRvrul interess.11 
amitom, sasamarTlos kompetenciaSi ar Sedis xelyofis konkretuli obieqtisaTvis 
konkretuli safrTxis Seqmnis dadgena da arc misi uaryofa. sasamarTlosTvis aseTi 
uflebis micema iqneboda kanonis revizia da daupirispirdeboda kanonmdeblis nebas 
qmedebis dasjaze, romlis tipurad saSiSi xasiaTi TviTon daadgina. am mosazrebiT ab-
straqtuli safrTxis danaSauli miekuTvneba e.w. formalur danaSaulebs.12   

p. krameri abstraqtul safrTxes ganixilavs rogorc konkretuli safrTxis wina 
safexurs, romelsac Sualeduri adgili ukavia konkretul safrTxesa da xelyofas 

                                                            
4   Wohlers  W., Deliktstypen des Präventionsstrafrechts-zur Dogmatik „moderner Gefährdungsdelikte“, Berlin, 

2000, 283. 
5    iqve, 281-282; Brehm  W., Zur Dogmatik des abstrakten Gefährdungsdelikts, Tübingen, 1973, 9; Heinrich 

B., Der Erfolgsort beim abstrakten Gefährdungsdelikt, GA 1999, 74. 
6     gamyreliZe o., sisxlis samarTlis problemebi, I tomi, Tb., 2011, 15-16. 
7   iqve, 22.  
8    Heinrich  B.,  Strafrecht, Allgemeiner Teil I, 2 Auflage, Stuttgart,  2010,  59. 
9    Wohlers W., Deliktstypen des Präventionsstrafrechts-zur Dogmatik „moderner Gefährdungsdelikte“, Berlin, 

2000, 283. 
10    iqve, 285, sqolio 20. 
11   Brehm W., Zur Dogmatik des abstrakten Gefährdungsdelikts, Tübingen, 1973, 9. 
12   Церетели Т.,   Деликты создания опасности, «Советское государство и право», 1970, №8, 56. 
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Soris. krameris SexedulebiT, `xelyofa gulisxmobs dazianebas, konkretuli saf-
rTxe — xelyofis albaTobas da abstraqtuli safrTxe —konkretuli safrTxis alba-
Tobas~.13 

saqarTvlos sisxlis samarTlis kanonmdeblobiT gaTvaliswinebulia pasuxis-
mgebloba abstraqtuli safrTxis Semqmneli iseTi deliqtebisTvis, rogoricaa ukano-
no aborti (133-e mux.)14, dauxmarebloba (129-e mux.), gansacdelSi mitoveba (128-e mux.), 
avadmyofis gansacdelSi mitoveba (130-e mux.). 

gansacdelSi mitovebas konkretuli safrTxis Semqmnel deliqtad miiCneven g. ma-
mulaSvili da n. Todua15, rac ar SeiZleba marTebulad CaiTvalos, ramdenadac gansac-
delSi mitovebis dros, marTalia, adamiani konkretul safrTxeSi — gansacdelSi imyo-
feba, magram xSirad es safrTxe mesame piris mier aris Seqmnili da amdenad mosamar-
Tles ar uwevs imis dadgena, arsebobs Tu ara mizezobrivi kavSiri umoqmedobas — gan-
sacdelSi mitovebasa da dazaralebulis safrTxeSi yofnas Soris. mizezi, Tu ris ga-
moc ekisreba gansacdelSi mitovebisTvis adamians pasuxismgebloba, ara konkretuli 
safrTxis Seqmnaa, aramed ukve Seqmnili safrTxis ganeitralebisgan Tavis Sekaveba. 
umoqmedoba konkretul safrTxes maSin qmnis, Tu Sesabamisi qmedebis ganxorcielebi-
sas es safrTxe ar Seiqmneboda.16 gansacdelSi mitovebis dros ki umoqmedoba konkre-
tul safrTxes ki ar qmnis, aramed aseTi safrTxe ukve arsebobs miuxedavad imisa, daex-
mareba Tu ara damnaSave gansacdelSi myofs. gansacdelSi mitovebis dros adamianis 
gansacdelSi yofna warmoSobs am danaSaulis amsruleblis moqmedebis valdebulebas 
da gansacdelSi yofna gansacdelSi myofisTvis daxmarebis aRmoCenis valdebulebis 
Sesrulebis process win uswrebs. umoqmedoba — gansacdelSi mitoveba ar SeiZleba 
ganxilul iqnes im konkretuli safrTxis (gansacdelSi yofnis) gamomwvev mizezad, 
romelic umoqmedobamde ukve arsebobda. SesaZloa gansacdelSi adamiani damnaSavis 
(gansacdelSi mimtoveblis) winare moqmedebiTac (mag. avtosagzao SemTxveva)17 aRmoC-
ndes, magram es winare moqmedeba damoukidebel deliqtad ganixileba.18  

                                                            
13   Cramer P., Der Vollrauschtatbestand als abstraktes Gefährdungsdelikt, Tübingen, 1962, 68-69. 
14    ukanono abortis dasjadobaze vrclad ix. cqitiSvili T., ukanono aborti — ganzrax 

mkvleloba Tu safrTxis Semqmneli deliqti? samarTlisa da politikuri azrovnebis 
istoriis narkvevebi, wigni I, redaqtori goCa feraZe, giorgi nadareiSvilis xsovni-
sadmi miZRvnili krebuli, Tb., 2010, 515-559. 

15  mamulaSvili g., wignSi: lekveiSvili m., Todua n., mamulaSvili g., sisxlis samarTlis 
kerZo nawili, I wigni, meoTxe gamocema, Tb., 2011, 126; Todua n., safrTxis Semqmneli da-
naSaulebi saqarTvelos sisxlis samarTlis kodeqsis mixedviT, Jurn. „marTlmsajule-
ba da kanoni“, 2007, 2-3, 154. 

16     ix. Горелик И.И., Квалификация Преступлений, опасных для Жизни и Здоровья, Минск,1973, 19. 
17  avtosagzao SemTxvevis Semdeg gansacdelSi mitovebisTvis pasuxismgeblobaze germa-

nul sisxlis samarTlis kodeqsSi specialuri norma arsebobs (germanuli ssk-is 142-e 
paragrafi).  

18  saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarTlis saqmeebze, 
2003, 9, gv. 1168-1169. quTaisis saqalaqo sasamarTlos 2003 wlis 2 maisis ganaCeniT, g. ki-
kaCeiSvili damnaSaved iqna cnobili ssk-is 276-e muxlis me-4 nawiliTa (satransporto 
danaSauli) da 128-e muxliT (gansacdelSi mitoveba). analogiuri kvalifikacia ix. sa-
qarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarTlis saqmeebze, 
sisxlis samarTlis kerZo nawili, 2005, 1, gv. 82-85.  
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gansacdelSi mitovebas abstraqtuli safrTxis deliqtad miiCneven m. ugrexeliZe 
da g. tyeSeliaZec.19 m. ugrexeliZe da g. tyeSeliaZe gansacdelSi mitovebas, iseve ro-
gorc sxva abstraqtuli safrTxis Semqmnel deliqtebs, SedeggareSe anu e. w. forma-
lur deliqtebs miakuTvneben.20 gansacdelSi mitovebas `formalur~ danaSaulad miiC-
neven rusi avtorebic.21  

gansacdelSi mitovebas konkretuli safrTxis Semqmnel deliqtad miiCnevda                   
m. turavac,22 magram mogvianebiT Seicvala pozicia da bolo dros gamocemul naSromSi 
aRniSnul deliqts ar ganixilavs konkretul safrTxis deliqtad.23 

abstraqtul safrTxis Semqmneli deliqtia aseve saqarTvelos ssk-is 129-e mux-
liT gaTvaliswinebuli danaSauli — dauxmareblobac.24 dauxmarebloba isjeba germa-

niis sisxlis samarTlis kodeqsis 323-e c paragrafis mixedviTac, romelsac zogierTi 
avtori konkretuli safrTxis Semqmnel deliqtad miiCnevs.25 dauxmarebloba iseve un-
da iqnes miCneuli abstraqtuli safrTxis deliqtad, rogorc gansacdelSi mitoveba, 
vinaidan gansacdelSi mitoveba da dauxmarebloba rogorc obieqturi, ise subieqtu-
ri SemadgenlobiT TiTqmis analogiuria. maT Soris gansxvaveba isaa, Tu vin aris 
amsrulebeli. gansacdelSi mitoveba movaleobis deliqtia, misi amsrulebeli aris 
specialuri subieqti, romelsac garantis funqcia gaaCnia. gansacdelSi mitovebasa 
da dauxmareblobas Soris gansxvaveba isic aris, rom Tu gansacdelSi mitovebis dros 
dazaralebuli gansacdelSi xSirad damnaSavis winare moqmedebiT aRmoCndeba, dauxma-
reblobis SemTxvevaSi ki daxmarebis valdebuleba umeteswilad damnaSavisgan damou-
kidebeli mizeziT warmoiSoba. orive deliqti wminda umoqmedobis deliqtia da dam-
Tavrebulad iTvleba savaldebulo moqmedebis Sesrulebisagan Tavis Sekavebis momen-
tSi, anu maTi dasrulebisTvis ar aris saWiro konkretuli Sedegis dadgoma, xolo is 
konkretuli safrTxe, romelic dazaralebulis gansacdelSi yofnas gulisxmobs, un-
da arsebobdes manam, sanam gansacdelSi mitovebis an kidev dauxmareblobis amsrule-
bels moqmedebis valdebuleba warmoeSoba.  

abstraqtuli safrTxis deliqtis magaliTad germanul iuridiul literaturaSi 
xSirad asaxeleben iseT danaSauls, rogoricaa cecxlis wakideba (germanuli sisxlis 

                                                            
19  ugrexeliZe m., brali safrTxis deliqtebSi, Tb., 1982, 4-5; tyeSeliaZe g., wignSi: sisxlis 

samarTlis zogadi nawili, saxelmZRvanelo, red. g. naWyebia, i. dvaliZe, Tb., 2007, 121. 
20  dasax. naSromebi, iqve; tyeSeliaZe g., wignSi: sisxlis samarTlis sasamarTlo praqtikis 

komentari, danaSauli adamianis winaaRmdeg, Tb., 2002, 206. 
21   Уголовное право, Общая и Особенная части, 2-е издание, Под общей редакцией   Журавлева М.П.  и 

Никулина С.И., М., 2008, 361; Комментарий к уголовному кодексу Российской Федерации, Под ред. 
Радченко В.И., Михлина А.С., Санкт-Петербург, 2008,  220. 

22   turava m., sisxlis samarTali, zogadi nawilis mimoxilva, meSvide gamocema, Tb., 2008, 86. 
23     turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 94. 
24  wereTeli T., sazogadoebrivi saSiSroeba da marTlwinaaRmdegoba sisxlis samarTalSi, 

Tb. 2006, 165; misive, sisxlis samarTlis problemebi, IV tomi, Tb., 2010, 177. sawinaaR-
mdego mosazrebaze ix. naWyebia g., sisxlis samarTali, zogadi nawili, saxelmZRvanelo, 
Tb., 2011, 239.  

25   Satzger H., Schmitt  B., Widmaier  G., (Hrsg),  Strafgesetzbuch, Kommentar, 1. Auflage, 2009, 2127; Fischer 
T., Strafgesetzbuch und Nebengesetze, 57. Auflage, München, 2010, 2255, §323 c Rn. 1.  dauxmareblo-
bas abstraqtul safrTxis deliqtad miiCnevs b. hainrixi. ix. Heinrich B., Der Erfolgsort beim 
abstrakten Gefährdungsdelikt, GA 1999, 74. 
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samarTlis kodeqsis 306 a paragrafis I punqti).26 am SemTxvevaSi dasjadobis safuZvels 
warmoadgens is, rom sacxovrebeli binisaTvis cecxlis wakideba, cxovrebiseuli gamoc-
dilebiT sxva adamianTa sicocxlisa da janmrTelobisaTvis mniSvnelovan safrTxes 
qmnis. magram, cecxlis wakideba mxolod im SemTxvevaSi iqneba abstraqtuli safrTxis 
deliqti, rodesac damnaSave darwmunebulia, rom saxlSi, romelsac cecxls ukidebs, 
aravin imyofeba,27 xolo maSin, rodesac damnaSave ar aris amaSi darwmunebuli da mar-
Tlac aRmoCndeba saxlSi cecxlis wakidebis dros adamiani, Cven gveqneba ara abstraq-
tuli, aramed konkretuli safrTxis deliqti.  

sisxlis samarTlis mecnierebaSi abstraqtuli safrTxis deliqtebis legitimaci-
as sakamaTodac miiCneven da gamoTqvamen Sexedulebas, rom aRniSnuli tipis deliqte-
bi arabraleulobis prezumfciis principTan winaaRmdegobaSi modis, ramdenadac ab-
straqtuli safrTxis deliqti iseTi qmedebaa, romelic calkeul SemTxvevaSi ar qmnis 
safrTxes samarTliT daculi sikeTisaTvis.28  

marTalia, abstraqtuli safrTxis Semqmneli deliqti ar afuZnebs konkretul, 
realur safrTxes samarTliT daculi sikeTisTvis, magram aRniSnuli deliqtis das-
jadoba kiTxvis niSnis qveS ar SeiZleba dadges. teqnikuri revoluciis pirobebSi sul 
ufro izrdeba abstraqtuli safrTxis Semqmnel deliqtTa dasjadobis aucilebloba. 
maSin, roca teqnikuri mecnierebis ganviTarebis paralelurad matulobs iseT moqme-
debaTa wre, romelsac farTo masStabis zianis gamowveva SeuZlia, kanonmdebeli ama 
Tu im qmedebas, misi saSiSroebis masStabis gaTvaliswinebiT, dasjadad acxadebs zia-
nis gamowvevis an kidev konkretuli safrTxis Seqmnis gareSec.  
 

2.2. konkretuli safrTxis deliqtebi 
 

konkretuli safrTxis Semqmnel deliqtTa SemadgenlobebSi kanonmdebeli ar kma-
yofildeba mxolod moqmedebis aRweriT da moiTxovs, rom pirovnebis qceviT Seqmnili 
iyos saSiSroebis mdgomareoba samarTliT daculi ama Tu im obieqtebisaTvis. amgva-
rad, konkretuli safrTxis deliqtebSi saSiSi mdgomareobis dadgoma, rogorc gare-
samyaroSi gansazRvruli cvlileba, Setanilia Semadgenlobis aucilebel niSnebs So-
ris.29 

                                                            
26    Frister H.,  Strafrecht, Allgemeiner Teil, 4. Auflage, 2009, 32. 
27     iqve. 
28  iqve, gv. 33. braleulobis konstituciursamarTlebriv principTan abstraqtuli safr-

Txis deliqtebis Seusabamobaze ix. aseve. Graul E., Abstrakte Gefährdungsdelikte und Präsum-
tionen im Strafrecht, Berlin, 1991, 232; Volz M., Unrecht und Schuld abstrakter Gefährdungsdelikte, Göttin-
gen, 1968, 133. sawinaaRmdego mosazreba ix. Ahn, Won-Ha, Zur Dogmatik abstrakter Gefährdungs-
delikte, München, 1995, 111. dasaxelebuli naSromis avtori abstraqtuli safrTxis 
Semqmneli deliqtis dasjadobas gamarTlebulad miiCnevs  samarTlebrivi sikeTisa da 
sajaro interesebis dacvis miznidan gamomdinare, miuxedavad imisa, rom SesaZloa xSir 
SemTxvevaSi SeuZlebeli iyos safrTxis Seqmnis zustad dadgena. ix. Ahn, Won-Ha, dasax. 
naSr. gv. 110-111.  

29   Церетели  Т.,  Деликты создания опасности, «Советское  государство  и право», 1970, №8 ,56 
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konkretuli safrTxis deliqtebi moiTxovs, konkretul  SemTxvevaSi Seiqmnas re-
aluri safrTxe Sesabamisi qmedebis SemadgenlobiT daculi obieqtisTvis.30 cnobili 
germaneli mecnieri k. roqsini konkretuli safrTxis deliqtebis daxasiaTebisas xazs 
usvams safrTxis realurobas da imas, rom mxedvelobaSi unda iqnes miRebuli konkre-
tuli SemTxveva, rac imas niSnavs, rom qmedeba zogadad ki ar unda iyos saSiSi, aramed 
igi aseve saSiSi unda iyos konkretul viTarebaSi.  

aRniSnuli tipis deliqtebi moicavs iseT moqmedebebs, romlebic dacul samar-
Tlebriv sikeTes uSualo safrTxes uqmnian, Tumca sabolood xelyofa ar mohyveba.31 
konkretuli safrTxis deliqtis Semadgenlobis dros kanonmdebeli irCevs formuli-

rebas: `[...] da amis gamo  sicocxles an janmrTelobas da a. S. [...] safrTxe Seeqmna”. kon-
kretuli safrTxe mxolod maSin arsebobs, roca Sedegis dadgoma mxolod SemTxvevi-
Tobazea damokidebuli.32 konkretuli safrTxis deliqtebSi SemTxveviToba mniSvne-
lovan rols asrulebs.33 

damoukidebeli praqtikuli mniSvneloba konkretuli safrTxis deliqtebs eniWe-
ba yvela im SemTxvevaSi, rodesac, konkretuli safrTxis situaciis miuxedavad, xel-
yofa ar ganxorcieldeba. yovelive aRniSnulis Semdeg Cndeba kiTxva: Tu safrTxis 
cneba damokidebulia xelyofis SemTxveviT ganuxorcieleblobaze, ra damatebiTi Se-
degi unda hqondes, an SeiZleba hqondes xelyofis akrZalvis gverdiT safrTxis ak-
rZalvas?34 ramdenadac konkretuli safrTxis deliqtebis dros Sedegis ardadgoma 
SemTxveviTobazea damokidebuli, ar SeiZleba konkretuli safrTxis deliqtebis das-
jadobis aucilebloba kiTxvis niSnis qveS daisvas, vinaidan danaSaulebrivi Sedegis 
ardadgoma aseve SemTxveviTobazea damokidebuli mcdelobis drosac, magram es ar 
auqmebs mcdelobis dasjadobis aucileblobas. kanonmdebeli konkretuli safrTxisa 
da danaSaulis mcdelobis dasjadobiT xazs usvams dasacavi obieqtis mniSvnelobas, 
rac kidev ufro gamokveTilia abstraqtuli safrTxis deliqtebis dros. abstraqtu-
li safrTxis deliqtebis dros qmedeba isjeba maSinac ki, roca konkretuli safrTxe 
ar arsebobs da saqme gvaqvs mxolod saSiSi Tvisebebis mqone qmedebasTan.  

konkretuli safrTxis deliqtebis dros saqme Seexeba gansakuTrebuli saxis Se-
degs — xelyofis obieqtis safrTxeSi Cayenebas.35 samarTlebrivi sikeTis obieqtis ar-

sebobisTvis safrTxis Seqmna ("Existenzkrise"), Sesabamisad, daculi interesebis arsebo-
bis eWvqveS dayeneba SeiZleba ganxilul iqnes xelyofis gverdiT damoukideblad 
mdgar dasjis Rirs `Sedegad~.36  

                                                            
30   Roxin  C.,  Strafrecht, Allgemeiner Teil, Band I, München, 2006, 423. 
31  Wohlers  W., Deliktstypen des Präventionsstrafrechts-zur Dogmatik „moderner Gefährdungsdelikte“, Berlin, 

2000, 283. 
32   Heinrich  B.,  Strafrecht, Allgemeiner Teil I, 2 Auflage, Stuttgart, 2010, 59. 
33   Kratzsch D., Prinzipien der Konkretisiierung von abstrakten Gefährdungsdelikten-BGHSt 38, 309, Jus, 

1994, S. 379. 
34   Wohlers  W., Deliktstypen des Präventionsstrafrechts-zur Dogmatik „moderner Gefährdungsdelikte“, Berlin, 

2000, 286. 
35  ugrexeliZe m.,  brali safrTxis deliqtebSi, Tb., 1982, 5.  
36   Wohlers  W., Deliktstypen des Präventionsstrafrechts-zur Dogmatik „moderner Gefährdungsdelikte“, Berlin,  

2000, 285. 
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konkretuli safrTxis deliqtebis ganxorcielebisas unda dadgindes mizezobri-
vi kavSiri qmedebasa da konkretul safrTxes Soris. konkretuli safrTxis deliqtebi 
miekuTvneba Sedegian, e. w. `materialur~ danaSaulTa ricxvs,37 rac imas niSnavs, rom 
xelyofis deliqtebisgan deliqtebis dasaxelebuli tipi arsebiTad Seracxvis krite-

riumebiT ki ar gansxvavdeba, aramed imiT, rom xelyofis Sedegis (Verletzungserfolg) ad-

gils qmedebis SemadgenlobiT gaTvaliswinebuli safrTxis Seqmnis Sedegi (Gefährdun-
gserfolg) ikavebs.38  

konkretuli safrTxis cneba ar gamoiyeneba zogadad, aramed konkretul SemTxve-
vasTan dakavSirebiT. yvela SemTxvevaSi marTlmsajuleba adgens konkretuli saf-
rTxis or sayovelTaod aRiarebul pirobas: pirvel rigSi, qmedebis obieqtis arsebo-
bas da safrTxis zemoqmedebis sferoSi moqcevas, da meore, inkriminirebulma qmedebam 
unda Seqmnas qmedebis obieqtis xelyofasTan axlos mdgari safrTxe.39 moviyvanoT 
konkretuli safrTxis Seqmnis magaliTi: mZRoli moZraobis dros gadaaWarbebs kano-
niT gansazRvrul moZraobis siCqares da daarRvevs usafrTxoebis wesebs, an kidev ga-
daaswrebs avtobanze moZrav manqanas da Seqmnis saavario mdgomareobas, magram danaSa-
ulebrivi Sedegi Tavidan iqneba acilebuli meore mZRolis ostatobiT.  

moviyvanoT konkretuli safrTxis ararsebobis Semdegi magaliTi: cicabo mTis 
ferdobze, mosaxvevSi mZRolma a-m qarafSutulad gadaaWarba siCqaris daSvebul niS-
nuls da gadauswro b-s. Tuki sapirispiro mxares vinme aRmoCndeboda, a ver SeZlebda 
gzis daTmobas da avariis Tavidan acilebas. magram, sawinaaRmdego mxares 10 kilomet-
ris siSoreze aravin ar aRmoCnda.40 miuxedavad mZRolis ukiduresad windauxedavi 
moqmedebisa, konkretuli safrTxe mainc ar arsebobs.41 msgavs SemTxvevaSi, rogorc o. 
gamyreliZe aRniSnavs, konkretuli safrTxe ar warmoiSoba ara imis gamo, rom aseTi 
moqmedeba (gadaWarbebuli siCqariT moZraoba) uvargisia konkretuli safrTxis Seq-
mnisTvis, aramed quCis sicarielis gamo.42 warmodgenil SemTxvevaSi qmedebis obieqti 
ar aris safrTxis zemoqmedebis zonaSi moqceuli, rac konkretuli safrTxis Semqmne-
li deliqtebisTvisaa damaxasiaTebeli.  

cnobili germaneli mecnieris h. velcelis marTebuli TvalsazrisiT, konkretu-
li safrTxe mxolod gansazRvruli obieqtiskenaa mimarTuli. samarTlebrivi sikeTe 
velcels esmis sagnobrivad da ara abstraqtulad, anu safrTxis arsebobisTvis auci-
lebelia, rom samarTlebrivi sikeTe gansazRvruli SemTxvevis zemoqmedebis zonaSi 
moxvdes. abstraqtuli samarTlebrivi sikeTe — sicocxle (zogadad — T.c) ar SeiZleba 
moxvdes zemoqmedebis sferoSi. imis dadgena, moxvda Tu ara samarTlebrivi sikeTe sa-

                                                            
37  Roxin  C., Strafrecht, Allgemeiner Teil, Band I, München, 2006, 423;  Церетели Т., Деликты создания 

опасности, «Советское государство и право», 1970, №8, 57; ugrexeliZe m., brali safrTxis 
deliqtebSi, Tb., 1982, 6.  

38   Roxin  C.,  Strafrecht, Allgemeiner Teil, Band I, München, 2006, 423.  
39   iqve, 423-424.  
40   Horn  E., Konkrete Gefährdungsdelikte, Köln, 1973, 161;  Roxin C., Strafrecht, Allgemeiner Teil, Band I, 

München, 2006, 424.  
41   Roxin C.,  Strafrecht, Allgemeiner Teil, Band I, München,  2006, 424.  
42   gamyreliZe  o., sisxlis samarTlis problemebi, I tomi, Tb., 2011, 19. 
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SiSroebis zonaSi, samarTlebrivi sikeTis konkretizaciis gareSe SeuZlebelia.43 maSa-
sadame, konkretuli safrTxe eqmneba konkretuli adamianis sicocxles da ara si-
cocxles zogadad.  

buris mosazrebiT, satransporto safrTxis SeqmnaSi ("Transportgefährdung") unda vi-
gulisxmoT erTi konkretuli satransporto saSualebisTvis da ara zogadad tran-
sportisTvis safrTxis Seqmna (germanuli ssk-is 315-e paragrafi). burim erTmaneTis-
gan gamijna transporti, rogorc sagzao transporti (zogadad) da transporti, ro-
gorc calkeuli (erTeuli, konkretuli) satransporto saSualeba. buris TqmiT, uSu-
alo safrTxe SeiZleba Seeqmnas ara cnebas, aramed mxolod am cnebiT nagulisxmeb kon-
kretul obieqts.44 

germaniis federaluri sasamarTlos poziciiT, roca saqme exeba konkretuli saf-
rTxis deliqts, unda arsebobdes axlos mdebare safrTxe da sakmarisi ar aris Soreu-
li safrTxis arseboba.45 

germaniis marTlmsajulebis mier gamoTqmuli SexedulebiT, danaSaulebrivma 
qmedebam  iseTi kritikuli situacia unda gamoiwvios, rom gansazRvrul pirTa da niv-
TTa usafrTxoeba ise Zlier  iqnes xelyofili, rom samarTlebrivi sikeTe daziandeba 
Tu ara, mxolod SemTxveviTobaze iyos damokidebuli.46 

e. hornis TvalsazrisiT, konkretuli safrTxe gulisxmobs viTarebas, romlis mi-
xedviT sabunebismetyvelo mecnierebas ar SeuZlia pozitiurad imis dadgena, Tu ra-
tom ver SeZlo xelyofis gamowveva konkretulma garemoebam.47 k. roqsini marTebulad 
akritikebs hornis am debulebas da aRniSnavs, rom aseTi ganmartebiT konkretuli 
safrTxis cneba Zalian SeizRudeboda, ramdenadac (TiTqmis) yvelaferi sabunebis-
metyvelo mecnierebiT SeiZleba aixsnas, rodesac sworad da sakmarisad iZieben. garda 
amisa, sabunebismetyvelo mecnierebis mixedviT gakeTebuli Sefasebis Sedegebi yo-
velTvis ar aris mkafio.48 roqsinis poziciiT, rodesac sapirispiro mimarTulebiT 
moZrav manqanasTan dajaxeba gardauvali iyo, magram igi gamoiricxa imis gamo, rom 
grigalma, romlis winaswar ganWvreta SeuZlebeli iyo, sapirispiro mimarTulebiT 
moZravi manqana gverdiT gadawona, savsebiT gaugebaria konkretuli safrTxis arsebo-
bis uaryofa mxolod imitom, rom aseTi grigalis warmoSoba da Semdgom misi zemoqme-
deba sabunebismetyvelo mecnierebiT SeiZleba aixsnas.49  

saqarTvelos sisxlis samarTlis kodeqsi iTvaliswinebs pasuxismgeblobas iseTi 
konkretuli safrTxis Semqmneli deliqtisTvis, rogoricaa sicocxlisaTvis saSiS 
mdgomareobaSi Cayeneba (ssk-is 127-e mux.). qmedebis saqarTvelos ssk-is 127-e muxliT 

                                                            
43   Welzel  H., Das Deutsche Strafrecht, 11. Aufl.,Berlin, 1969, 137. 
44  Buri Maximilian von, Beiträge zur Theorie des Strafrechts und zum Strafgesetzbuche,1894, 375. buri 

aRniSnavs, rom „im SemTxvevaSi Tu safrTxe ar Seeqmna calkeul aseT obieqts, gfr-is 
ssk-is 315-e paragrafis gamoyeneba dauSvebelia“. iqve.  buris naSromze miTiTebisas 
visargebleT Semdegi naSromiT: Horn E., Konkrete Gefährdungsdelikte, Köln, 1973, 162.  

45   Roxin  C.,  Strafrecht, Allgemeiner Teil, Band I, München, 2006, 424. 
46   iqve,  424.  
47   Horn  E., Konkrete Gefährdungsdelikte, Köln, 1973, 160-161. 
48   Roxin  C.,  Strafrecht, Allgemeiner Teil, Band I, München, 2006, 425.  
49   iqve, 425.  
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kvalifikaciisaTvis aucilebeli pirobaa, konkretuli safrTxe Seeqmnas dazaralebu-
lis sicocxles. Sesabamisad, ssk-is me-8 muxlis Tanaxmad, unda dadgindes mizezobrivi 
kavSiri qmedebasa da Seqmnil konkretul safrTxes Soris. aRniSnulidan gamomdinare, 
ar SeiZleba marTebulad CaiTvalos g. naWyebias mosazreba, romelic saqarTvelos ssk-
is 127-e muxliT gaTvaliswinebul deliqts abstraqtuli safrTxis Semqmnel deliqtad 
miiCnevs.50 g. naWyebiasagan gansxvavebiT, g. tyeSeliaZe marTebulad miakuTvnebs aRniS-
nul deliqts konkretuli safrTxis deliqtebs, Tumca igi am danaSauls imavdroulad 
SedeggareSe anu e. w. formalur danaSauls uwodebs,51 rac ar SeiZleba gaziarebul iq-
nes. iq, sadac konkretul safrTxeze, maSasadame, mizezobrivi kavSiris dadgenazea sau-
bari, saqme exeba Sedegian anu e.w. materialur danaSauls.52 Sedegis dadgomis konkretu-
li safrTxec danaSaulis Sedegia sityvis garkveuli mniSvnelobiT.53  

 
2.3. abstraqtul-konkretuli safrTxis deliqtebi 

 
konkretuli da abstraqtuli safrTxis deliqtebis garda, literaturaSi gamo-

yofen abstraqtul-konkretul safrTxis deliqtebs.54 abstraqtul-konkretuli saf-

rTxis deliqtebs literaturaSi sxvagvarad potenciur safrTxis deliqtebsac (poten-
tielle GefÄhrdungsdelikte) uwodeben.55 abstraqtul-konkretuli safrTxis deliqtebSi mo-
samarTle adgens, konkretul SemTxvevaSi safrTxes SeeZlo Tu ara gamoewvia mZime Se-
degi. magaliTad, saqarTvelos ssk-is 288-e muxlis pirveli nawili moiTxovs imis dad-
genas, garemosaTvis saSiSi nivTierebisadmi mopyrobis wesis darRvevas SeeZlo Tu ara 
adamianis janmrTelobis an garemos arsebiTi dazianeba, an sxva mZime Sedegi gamoew-
via.56 igive SeiZleba iTqvas saqarTvelos ssk-is 222-e, 233-e, 241-e, 242-e, 245-e muxle-
biT gaTvaliswinebul Semadgenlobebze, sadac saubaria zianis gamowvevis SesaZleb-
lobaze.57  

                                                            
50   naWyebia g., sisxlis samarTali, zogadi nawili, saxelmZRvanelo, Tb., 2011, 238-239. 
51   tyeSeliaZe g., wignSi: sisxlis samarTlis sasamarTlo praqtikis komentari, danaSauli 

adamianis winaaRmdeg, Tb., 2002, 204. o. gamyreliZe danaSaulebs yofs or jgufad: 
Sedegian da safrTxis Semqmnel deliqtebad. e. i. o. gamyreliZec safrTxis Semqmnel de-
liqtebs SedeggareSe deliqtebs miakuTvnebs. ix. gamyreliZe o., saqarTvelos sisxlis 
samarTlis kodeqsis ganmarteba, me-2 gamocema, Tb., 2008, 77. 

52    Anastasopoulou I, Deliktstypen zum Schutz kollektiver Rechtsgüter, München, 2005, 46-48; Jescheck H-H., 
Weigend  T., Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1996, 263-264; Horn  E., Konkrete Ge-
fährdungsdelikte, Köln, 1973, 11; Graul E., Abstrakte Gefährdungsdelikte und Präsumtionen im Strafrecht, 
Berlin, 1991,  24.  

53   wereTeli T., sisxlis samarTlis problemebi, II tomi, Tb., 2007, 419. 
54  abstraqtul-konkretuli safrTxis deliqtebs erT-erTma pirvelma germanelma mec-

nierma h. Sroderma miuZRvna naSromi. ix. Schröder H., Abstrakt-konkrete Gefährdungsdelikte?, JZ 
1967, S. 522-525.  

55   Zieschang  F., Die Gefährdungsdelikte, Berlin, 1998, 162-163;  Wessels/Beulke, Strafrecht, Allgemeiner 
Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 8-9, Rn. 30. 

56  turava m.,  sisxlis samarTali, zogadi nawilis mimoxilva, merve gamocema, Tb., 2010, 77. 
57   aRniSnuli tipis deliqtebs konkretuli safrTxis Semqmnel deliqtebs miakuTvneben 

n. Todua da g. mamulaSvili. ix. Todua n., safrTxis Semqmneli danaSaulebi saqar-



 
 

 
T. cqitiSvili,  mcdeloba SedegiT kvalificirebul safrTxis deliqtebSi 

 

 206 

abstraqtul-konkretuli safrTxis deliqtis Semadgenlobis niSania mavne Sede-

gis gamowvevis unari ("Eignung")58. Tumca, konkretuli safrTxis Seqmna ar warmoadgens 
abstraqtul-konkretuli safrTxis deliqtebis Semadgenlobis niSans.59 

Tu e. w. abstraqtul-konkretuli safrTxis deliqtebis dros mosamarTles uwevs 
imis dadgena, damnaSavis qmedebas SeeZlo Tu ara adamianis janmrTelobis dazianeba an 
sxva mZime Sedegi gamoewvia, riT gansxvavdeba deliqtis es tipi konkretuli safrTxis 
deliqtisgan, ra aris is gansxvaveba, romlis gamoc safrTxis deliqtTa es mesame saxe 
safrTxis Semqmneli danarCeni ori deliqtisgan unda gamovyoT? mosamarTlis mier 
imis dadgena, SeeZlo Tu ara damnaSavis moqmedebas samarTlebrivi sikeTis xelyofa 
gamoewvia, xom ar niSnavs konkretuli safrTxis arsebobis dadgenas? konkretuli 
safrTxec xom xelyofis SesaZleblobas gulisxmobs? dasmul SekiTxvaze SeiZleba 
Semdegi pasuxi gaeces: gansaxilveli tipis deliqtebSi saubaria Sedegis dadgomis Se-
saZleblobaze, rac jer kidev ar atarebs Sedegis saxiT damdgari konkretuli saf-
rTxis saxes. xolo, konkretuli safrTxis deliqtebSi konkretuli safrTxe ukve dam-
dgari Sedegis xasiaTs atarebs, romlis mizezobrivi kavSiri Sesabamis qmedebasTan Se-
iZleba dadgindes.  

safrTxis deliqtebis orsaxovani dayofaa mocemuli  ieSek/vaigendis cnobil sa-
xelmZRvaneloSi da abstraqtuli safrTxis deliqtebadaa daxasiaTebuli is deliqte-
bic, romelTa Semadgenlobis niSania qmedebis generaluri saSiSroeba, gansazRvruli 

Sedegis gamowvevis unaris, potenciis ("Eignung") saxiT (e.w. potenciuri safrTxis de-
liqtebi), romlis dadgenac mosamarTles ekisreba.60 mosamarTle am SemTxvevaSi ad-
gens gansazRvruli Sedegis gamowvevis SesaZleblobas, magram Sedegis gamowvevis es 
safrTxe ar aris konkretuli, aramed generalizebuli. amitomac Sesabamis safrTxis 
deliqtTa SemadgenlobebSi figurirebs sityva `SeeZlo gamoewvia~. sityva `SeeZlo ga-
moewvia~ miuTiTebs imaze, rom samarTliT daculi obieqti ar imyofeba konkretuli 
safrTxis zemoqmedebis qveS, rac konkretuli safrTxis Semqmneli deliqtebisTvis 
aris aucilebeli. 

                                                                                                                                                                                          
Tvelos sisxlis samarTlis kodeqsis mixedviT, Jurn. „marTlmsajuleba da kanoni“, 
2007, 2-3,  156; Todua n., saqarTvelos sisxlis samarTlis kanonmdeblobis srulyofis 
zogierTi sakiTxi, sisxlis samarTlis Tanamedrove problemebi, T. wereTlis da-
badebis me-100 wlis iubilisadmi miZRvnili krebuli, Tb., 2006, 98-99; mamulaSvili g., 
wignSi: lekveiSvili m, Todua n, mamulaSvili g, sisxlis samarTlis kerZo nawili, wigni 
I, meoTxe gamocema, Tb., 2011, 622. 

58   Schröder H., Abstrakt-konkrete Gefährdungsdelikte?, JZ 1967, S. 525. abstraqtul-konkretuli 
safrTxis deliqtebs literaturaSi potenciur deliqtebsac (Eignungsdelikte) uwodeben. 
ix. Hoyer A., Die Eignungsdelikte, Berlin, 1987, 16; Graul E., Abstrakte Gefährdungsdelikte und 
Präsumtionen im Strafrecht, Berlin, 1991, 116; Wolter  J., Objektive und personale Zurechnung von Ver-
halten, Gefahr und Verletzung in einem funkzionalen Straftatsystem, Berlin, 1981, 253.   

59   Heinrich  B., Strafrecht, Allgemeiner Teil I, 2. Auflage, Stuttgard, 2010, 59. Rn. 165;  Wessels/Beulke, 
Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 8-9. Rn. 30. 

60   Jescheck H-H., Weigend  T., Lehrbuch des Strafrechts, Allgemeiner Teil, Berlin, 1996, 264. e. w. po-
tenciuri anu abstraqtul-konkretuli safrTxis deliqtebs abstraqtuli safrTxis 
deliqtebis nairsaxeobad ganixilavs e. graulic. ix. Graul  E., Abstrakte Gefährdungsdelikte 
und Präsumtionen im Strafrecht, Berlin, 1991, 116. 
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abstraqtul-konkretuli safrTxis deliqtebis saxelwodeba iqidan gamomdina-
reobs, rom mas gaaCnia rogorc konkretuli, ise klasikuri abstraqtuli safrTxis 
deliqtisTvis damaxasiaTebeli niSnebi. kerZod, mosamarTles ar moeTxoveba konkre-
tuli safrTxis dadgena, iseve rogorc klasikuri abstraqtuli safrTxis deliqtebi-
sas, magram mosamarTlem, klasikuri abstraqtuli safrTxis deliqtebisgan gansxvave-
biT, unda daadginos marTalia ara konkretuli safrTxe, aramed is, rom konkretul 
qmedebas SeeZlo gamoewvia garkveuli Sedegis dadgoma. Tumca es `SesaZlebloba~ ar 
aris konkretuli safrTxis Tanafardi. igi miuTiTebs mxolod abstraqtuli 
safrTxis SedarebiT maRal xarisxze. 

 
3. SedegiT kvalificirebuli safrTxis Semqmneli  

deliqtebis zogadi mimoxilva 
 

sisxlis samarTlis literaturaSi, garda safrTxis Semqmneli deliqtebis Ziri-
Tadi Semadgenlobisa, SeiZleba gamoiyos SedegiT kvalificirebuli Semadgenloba-
nic. SedegiT kvalificirebulia safrTxis deliqtebis is Semadgenloba, romelSic Se-
degi gvevlineba ara rogorc ZiriTadi Semadgenlobis, aramed rogorc kvalificiuri 
Semadgenlobis niSani.  

SedegiT kvalificirebuli deliqtebis sam jgufs ganasxvaveben: pirvel jgufs mi-
ekuTvneba is deliqtebi, romlis ZiriTadi Semadgenloba da makvalificirebeli Sede-
gic gaufrTxileblobiTaa ganxorcielebuli (saqarTvelos ssk-is 242-e mux. me-2 nawi-
li), meores — is deliqtebi, romlis ZiriTadi Semadgenlobac da makvalificirebeli 
Sedegic ganzraxaa ganxorcielebuli (ssk-is 131-e mux. me-4 nawili), xolo mesames mie-
kuTvneba is deliqtebi, romlis ZiriTadi Semadgenloba ganzrax, xolo makvalifici-
rebeli Sedegi gaufrTxileblobiTaa ganxorcielebuli (ssk-is 130-e mux. me-2 nawili, 
ssk-is 133-e mux. me-3 nawili).61  

sisxlis samarTlis literaturaSi SedegiT kvalificirebul deliqtebs ganasxva-
veben formaluri da materialuri gagebiT. formaluri gagebiT, SedegiT kvalifici-
rebul deliqtebs miekuTvneba is deliqtebic, romelTa ZiriTadi Semadgenlobac gan-
zraxia da makvalificirebeli Sedegic ganzraxviTaa moculi, an rogorc qmedebis, ise 
Sedegisadmi arsebobs gaufrTxileblobiTi damokidebuleba, xolo SedegiT kvalifi-
cirebul deliqtebSi, materialuri gagebiT, igulisxmeba ganzraxi ZiriTadi deliq-
tisa da gaufrTxileblobiT gamowveuli makvalificirebeli Sedegis kombinacia.62  

SedegiT kvalificirebul aranamdvil safrTxis deliqtTa Semadgenlobas mie-
kuTvneba saqarTvelos sisxlis samarTlis kodeqsis 131-e muxlis me-4 nawiliT gaTva-
liswinebuli Semadgenloba (ori an meti piris mimarT Sidsis ganzrax Seyra), xolo Sede-
giT kvalificirebul namdvil safrTxis deliqtTa Semadgenlobas warmoadgens 130-e 

                                                            
61   Gössel K., Dogmatische Überlegungen zur Teilnahme am erfolgsqualifizierten Delikt nach § 18 StGB, FS 

für Richard Lange zum 70. Geburtstag, Berlin, 1976,  222-223, 238-239. 
62    Hirsch  H., Zur Problematik des erfolgsqualifizierten Delikts, GA 1972, S. 65. 
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muxlis me-2 nawiliT (avadmyofis gansacdelSi mitoveba, rasac avadmyofis janmrTe-
lobis mZime dazianeba an sicocxlis mospoba mohyva), 133-e muxlis me-2 da me-3 nawiliT 
gaTvaliswinebuli Semadgenlobani (ukanono aborti, ramac sicocxlis mospoba gamo-
iwvia).  

sainteresoa SedegiT kvalificirebul safrTxis deliqtTa ganxilva da maTi ga-
mijvna sxva monaTesave deliqtebisgan. magaliTad, ra gansxvavebaa gaufrTxileblo-
biT sicocxlis mospobasa da safrTxis SeqmniT gamowveul sicocxlis mospobas Soris. 
aseve, aranakleb mniSvnelovania imis garkveva, aris Tu ara SesaZlebeli mcdeloba Se-
degiT kvalificirebul deliqtebSi zogadad da maT Soris SedegiT kvalificirebul 
safrTxis Semqmnel deliqtebSi. 

sanam pasuxi gaecemodes kiTxvas, Tu sad gadis zRvari gaufrTxileblobiT si-
cocxlis mospobasa da safrTxis SeqmniT gamowveul sicocxlis mospobas Soris, das-
muli problemis sailustraciod SegviZlia moviSvelioT Semdegi magaliTi: a-s surs 
b-s SeSineba. manqanidan a gaxsnis cecxls b-s SeSinebis mizniT da tyvia moxvdeba b-s. b-s 
araTu Seeqmneba safrTxe, aramed gardaicvleba kidec miyenebuli Wrilobis Sedegad.63 
a acnobierebda sakuTari qmedebiT b-sTvis safrTxis Seqmnas, magram ar surda b-s si-
cocxlis mospoba. rogor unda davakvalificiroT qmedeba?  

sainteresoa moyvanili kazusis ganxilva germanuli kanonmdeblobis mixedviT, vi-
naidan germaniis sisxlis samarTlis kodeqsis 221-e paragrafis me-3 nawili dasjadad 
acxadebs safrTxis Seqmnas, ramac msxverplis sicocxlis mospoba gamoiwvia. xolo ama-
ve kodeqsis 222-e paragrafiT isjeba gaufrTxileblobiT sicocxlis mospoba.  

germaneli mecnieri r. rengiri aRniSnavs, rom Tu b ar gadarCeboda, veRar mivi-
RebdiT safrTxis Seqmnis ZiriTad Semadgenlobas (germanuli ssk-is 221-e paragrafi, 
pirveli nawili). misi mosazrebiT, imisaTvis, rom miviRoT SedegiT kvalificirebuli 
safrTxis deliqtis Semadgenloba, aucilebelia, Sedegi (sicocxlis mospoba) gamom-
dinareobdes safrTxis Semqmneli ZiriTadi Semadgenlobis ganxorcielebidan.64 rengi-
ris msjeloba imaze miuTiTebs, rom igi iTvaliswinebs drois intervals,65 rac imas 
niSnavs, rom SedegiT kvalificirebuli safrTxis Semqmneli deliqti, misi azriT, Se-
iZleba miviRoT im SemTxvevaSi, Tu ganxorcieldeba jer safrTxis Semqmneli moqmede-
ba da mas Semdgom mohyveba konkretuli Sedegi sicocxlis mospobis Tu janmrTelobis 
dazianebis saxiT. Tuki ganxorcielebul moqmedebas imTaviTve mohyveba mavne Sedegi, 
bunebrivia, saqme ar gveqneba arc  safrTxis Semqmnel ZiriTad da arc kvalificire-
bul SemadgenlobasTan, rameTu iq, sadac saubaria Sedegze sicocxlis mospobis an ki-
dev janmrTelobis dazianebis saxiT, SeuZlebelia gvqondes safrTxis Semqmneli de-

                                                            
63   analogiuri magaliTi ix. Rengier R, Erfolgsqualifizierte Delikte und verwandte Erscheinungsformen, 

Tübingen, 1986, 240. 
64    Rengier R, Erfolgsqualifizierte Delikte und verwandte Erscheinungsformen, Tübingen, 1986, 240. 
65  drois intervalis mniSvnelobas qmedebis safrTxis Semqmnel deliqtad kvalifika-

ciisTvis xazs usvams agreTve m. turava, Tumca ara SedegiT kvalificirebuli, aramed 
safrTxis deliqtis ZiriTadi Semadgenlobisa da danaSaulis mcdelobis urTierT-
mimarTebis gasarkvevad. ix. turava m., sisxlis samarTali, zogadi nawilis mimoxilva, 
merve gamocema, Tb., 2010, 136-137. 
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liqtis ZiriTadi Semadgenloba, ramdenadac aseTi Sedegi safrTxis Semqmneli ZiriTa-
di deliqtis Semadgenlobis miRma dgas. xolo, rac Seexeba SedegiT kvalificirebul 
safrTxis deliqts, marTalia, Sedegi am Semadgenlobis niSania, magram igi ara imTa-
viTve unda mohyves qmedebis ganxorcielebas, aramed garkveuli drois intervaliT 
safrTxis Semqmneli ZiriTadi deliqtis Sesrulebas. e. i. Sedegis dadgomas win unda 
uswrebdes safrTxis Seqmna. analogiuri pozicia gamomdinareobs r. rengiris Semdgo-
mi msjelobidanac, rodesac igi xazs usvams terminologiur sakiTxs da aRniSnavs, rom 
germaniis sisxlis samarTlis kodeqsis 221-e paragrafis me-3 nawilSi saubaria `saf-
rTxeSi myofi piris~ xelyofaze.66 aRniSnuli ki miuTiTebs imaze, rom adamianis si-
cocxlis mospobas win unda uswrebdes msxverplisTvis safrTxis Seqmna da mxolod 
mas Semdeg unda dadges Sedegi. winaaRmdeg SemTxvevaSi ver miviRebT SedegiT kvalifi-
cirebul safrTxis Semqmneli deliqtis Semadgenlobas.     

rogorc zemoT aRiniSna, saqarTvelos ssk-is 130-e muxlis me-2 nawili pasuxis-
mgeblobas iTvaliswinebs avadmyofis gansacdelSi mitovebisTvis, rasac sasikvdilo 
Sedegi mohyveba, xolo 116-e muxliT gaTvaliswinebulia pasuxismgebloba sicocxlis 
gaufrTxileblobiT mospobisTvis. orive Semadgenloba sicocxlis mospobis mimarT 
gaufrTxileblobas gulisxmobs, magram gansxvaveba maT Soris isaa, rom 130-e muxlis 
me-2 nawiliT gaTvaliswinebuli Semadgenloba winmswrebi moqmedebis saxiT avadmyo-
fis gansacdelSi mitovebas gulisxmobs. rac Seexeba 116-e muxliT gaTvaliswinebul 
Semadgenlobas, am SemTxvevaSi sicocxlis mospoba sxvadasxva moqmedebiT SeiZleba iq-
nes gamowveuli. 130-e muxlis me-2 nawilis mixedviT adamianis sicocxlis mospobas win 
dazaralebulis  gansacdelSi mitoveba unda uswrebdes. 130-e muxlis me-2 nawiliT 
gaTvaliswinebul SemadgenlobaSi sicocxlis mospoba gansacdelSi mitovebis makva-
lificirebeli garemoebaa. 116-e muxliT gaTvaliswinebul SemadgenlobaSi ki dazara-
lebulis sicocxlis mospoba ZiriTadi Semadgenlobis damafuZnebeli garemoebaa da Se-
degis gamomwvevi qmedeba gaufrTxileblobiTaa ganxorcielebuli. 130-e muxlis me-2 na-
wiliT gaTvaliswinebul SemTxvevaSi ki qmedeba (gansacdelSi mitoveba) ganzraxaa gan-
xorcielebuli da gaufrTxileblobiTi damokidebuleba mxolod Sedegis — adamianis 
sicocxlis mospobis — mimarT arsebobs. yvela ZiriTad SemadgenlobaSi damnaSaves 
ganzraxi an gaufrTxileblobiTi damokidebuleba aqvs Sedegis mimarT. ZiriTad Se-
madgenlobebSi SeuZlebelia, rom damnaSave ganzrax moqmedebdes da Sedegis mimarT ga-
ufrTxileblobiTi damokidebuleba gaaCndes. ganzraxvisa da gaufrTxileblobis aseTi 
kombinacia mxolod Tanamdevi SedegiT kvalificirebul SemadgenlobebSia SesaZlebe-
li,67 vinaidan calke aRebuli qmedeba makvalificirebeli Sedegis gareSec dasjadia da 
ZiriTad Semadgenlobas warmoadgens. magaliTad, saqarTvelos ssk-is 133-e muxlis me-3 
nawiliT isjeba ukanono aborti, rasac sicocxlis mospoba mohyva, romelic mZime (Ta-
namdevi) SedegiT kvalificirebuli Semadgenlobaa. am SemTxvevaSi Sedegis mimarT ar-
                                                            
66    Rengier R., Erfolgsqualifizierte Delikte und verwandte Erscheinungsformen, Tübingen, 1986, 241. 
67  ugrexeliZe m., brali safrTxis deliqtebSi, Tb., 1982, 42; gamyreliZe o., sisxlissamar-

Tlebrivi umarTlobis problema da Tanamonawileobis dasjadobis safuZveli, Tb., 
1989, 106-107; babilaSvili j., satransporto danaSaulis problemebi da sasamarTlo 
praqtika, Tb., 2004, 151-152.  
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sebobs gaufrTxileblobiTi damokidebuleba, xolo qmedeba — ukanono aborti gan-
zraxi qmedebaa da igi dasjadia 133-e muxlis pirveli nawilis mixedviT maSinac, roca 
qmedebas araviTari Sedegi ar mohyveba. igive SeiZleba iTqvas ssk-is 130-e muxliT gaT-
valiswinebul Semadgenlobazec. cnobili qarTveli mecnieris, T. wereTlis marTebu-
li poziciiT, Sedegian anu e. w. materialur danaSaulebSi ar SeiZleba qmedebis subi-
eqturi Semadgenlobis calke dadgena qmedebis mimarT da calke Sedegis mimarT.68 wi-
naaRmdeg SemTxvevaSi SeuZlebeli gaxdeboda ganzraxvisa da gaufrTxileblobis ga-
mijvna. qmedeba ganzraxaa Cadenili Tu gaufrTxileblobiT, Sedegian deliqtebSi swo-
red ZiriTadi SemadgenlobiT gaTvaliswinebuli Sedegisadmi damokidebulebiT gani-
sazRvreba. saqarTvelos ssk-is me-9 muxlis Tanaxmad, qmedeba ganzraxviTaa Cadenili, 
Tu pirs gacnobierebuli hqonda Tavisi qmedebis marTlwinaaRmdegoba, iTvaliswineb-
da marTlsawinaaRmdego Sedegis dadgomis SesaZleblobas da surda es Sedegi, anda 
iTvaliswinebda aseTi Sedegis ganxorcielebis gardauvalobas (pirdapiri ganzraxva), 
an kidev ar surda es Sedegi, magram Segnebulad uSvebda an gulgrilad ekideboda mis 
dadgomas (arapirdapiri ganzraxva). rogorc aRniSnuli definiciidan irkveva, imis da-
sadgenad, danaSauli aris Tu ara ganzrax Cadenili, saTvalavSi iReben moqmedi piris 
Sedegisadmi damokidebulebas. aRniSnulidan gamomdinare, gaumarTleblad mimaCnia m. 
turavas pozicia, romelic ganzraxva-gaufrTxileblobis kombinaciaze saubrobs Zi-
riTad SemadgenlobebSic.69 gaufrTxileblobiT ZiriTad SemadgenlobaSi SeiZleba 
warmodgenili iyos Segnebuli da ara ganzraxi qmedeba. ganzraxi qmedeba Sedegian de-
liqtebSi gulisxmobs ara mxolod Segnebul qmedebas, aramed Sedegisaken qmedebis 
Segnebul warmarTvasac. erTmaneTTan ar unda gavaigivoT Segnebuli da ganzraxi qme-
deba. ganzraxi qmedeba yovelTvis gulisxmobs Segnebul qmedebas, magram Segnebuli 
qmedeba ar udris ganzrax qmedebas.70 saqarTvelos ssk-is 276-e muxlis pirveli nawi-
liT isjeba transportis moZraobis usafrTxoebis an eqspluataciis wesis darRveva 
imis mier, vinc satransporto saSualebas marTavs, Tu man janmrTelobis naklebad 
mZime dazianeba gamoiwvia. aRniSnuli danaSauli gaufrTxileblobiT danaSaulia, vi-
naidan Sedegis mimarT damnaSaves gaufrTxileblobiTi damokidebuleba unda gaaC-
ndes, qmedeba ssk-is 276-e muxlis pirveli nawiliT rom dakvalificirdes. satran-
sporto danaSauli, zogadadac, Tavisi bunebiT, gaufrTxileblobiTi deliqtia.71 miu-
xedavad imisa, rom danaSauli gaufrTxileblobiTaa Cadenili, igi moicavs Segnebul 
qmedebasac. kerZod, avtomanqanis marTva Segnebuli qmedebaa, magram ramdenadac es 
Segnebuli qmedeba Sedegisken — janmrTelobis dazianebisken — Segnebulad ar aris mi-
marTuli, qmedeba ar iTvleba ganzrax ganxorcielebulad. ufro metic, transportis 
moZraobis usafrTxoebis wesi SeiZleba dairRves Segnebuladac da Seugnebladac, mag-
ram es garemoeba ver aqcevs saqarTvelos ssk-is 276-e muxlis pirveli nawiliT gaTva-
liswinebul Semadgenlobas iseT Semadgenlobad, sadac warmodgenili iqneba rogorc 

                                                            
68    wereTeli T., sisxlis samarTlis problemebi, II tomi, Tb., 2007, 44. 
69    turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 603. 
70    naWyebia g., danaSauli bralis ori formiT, `samarTlis Jurnali~, 2009, 1, 29. 
71   babilaSvili j., satransporto danaSaulis problemebi da sasamarTlo praqtika, Tb., 

2004, 156. 
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ganzraxva, ise gaufrTxileblobac. jer kidev sabWour sisxlis samarTlis literatu-
raSi gamoiTqva mosazreba, rom moZraobis usafrTxoebis wesebis darRveva gansxvavde-
ba sxva Semadgenlobebisagan imiT, rom fsiqikuri damokidebuleba qmedebisa da Sede-
gisadmi gansxvavebulia da aRniSnul danaSauls gaaCnia rTuli subieqturi mxare, eg-
reT wodebuli bralis ormagi anu Sereuli forma.72 aRniSnuli debuleba savsebiT sa-
marTlianad iqna gakritikebuli.73 ganzraxvisa da gaufrTxileblobis kombinacia iq 
unda veZioT, sadac erTze meti Sedegi dadga.74 ganzraxva-gaufrTxileblobis kombina-
ciisas SeiZleba mxolod erTi Sedegic gvqondes, magram calke aRebuli qmedeba damo-
ukidebel, ZiriTad Semadgenlobas unda qmnides. Tu Cven ganzraxva-gaufrTxileblo-
bis kombinacias SesaZleblad CavTvliT saqarTvelos ssk-is 276-e muxlis pirveli na-
wiliT gaTvaliswinebul SemadgenlobaSi, maSin ganzraxva-gaufrTxileblobis kombi-
naciiT ganxorcielebulad unda vcnoT TviTimedovnebisa da daudevrobis yvela is 
SemTxveva, rodesac moqmedeba Segnebuladaa Cadenili, xolo Sedegi aracnobierad. es 
ki gaufrTxileblobis sakanonmdeblo gansazRvrebas ewinaaRmdegeba.75 

moZraobis usafrTxoebis wesebis darRvevis msgavsad unda gadawydes saqme maSi-
nac, roca tyeSi cecxlis danTebis Semdeg usafrTxoebis wesebis darRvevas tyeSi xan-
Zris gaCena mohyveba. cecxlis danTeba, marTalia, Segnebuli qmedebaa, magram igi ar 
SeiZleba CaiTvalos ganzrax qmedebad, ramdenadac cecxlis danTeba moxda ara tyeSi 
xanZris gaCenis, aramed gaTbobis mizniT. tyeSi cecxlis danTeba im SemTxvevaSi CaiT-
vleboda ganzrax qmedebad, Tu moqmedi piris mizani mimarTuli iqneboda mavne Sedegis 
(xanZris gaCena da tyis masivis gadawva) gamowvevisken, an im SemTxvevaSi, Tu mxolod 
qmedeba (tyeSi cecxlis danTeba) iqneboda dasjadi qmedeba da qmedebis sisxlissamar-
Tlebrivi dasjadoba ar daukavSirdeboda konkretuli Sedegis dadgomas. Tuki Sede-
gian deliqtebSi Sedegisadmi damokidebulebiT ganisazRvreba, qmedeba ganzraxaa Ca-
denili Tu gaufrTxileblobiT, uSedego SemadgenlobebSi qmedebis subieqturi Se-
madgenlobis gansazRvrisas saTvalavSi iReben mxolod imas, hqonda Tu ara damnaSaves 
Segnebuli, rom axorcielebda saSiS da akrZalul qmedebas. 

 

                                                            
72   tyeSeliaZe g., pasuxismgebloba danaSaulTa erTobliobisaTvis, Tb., 1965, 21; cucqi-

riZe g., sisxlis samarTlis pasuxismgebloba moZraobis usafrTxoebisa da trans-
portis eqspluataciis wesebis darRvevisaTvis, Tb., 1971, 135-136. 

73  gamyreliZe o., pasuxismgebloba danaSaulTa erTobliobisaTvis, `sabWoTa samarTali~, 
1966, 6, 85-86; ugrexeliZe m., Sereuli anu ormagi brali sisxlis samarTalSi, `macne~, 
filosofiis, fsiqologiis, ekonomikisa da samarTlis seria, 1971, 1, 160-161; ug-
rexeliZe m., bralis Sereuli anu ormagi formis Sesaxeb, `sabWoTa samarTali~, 1980, 1, 
33-34; ugrexeliZe m., brali safrTxis deliqtebSi, Tb., 1982, 42; kobiaSvili u., ormagi 
anu Sereuli bralis sakiTxisaTvis, `sabWoTa samarTali~, 1969, 3, 14-15; babilaSvili j., 
satransporto danaSaulis problemebi da sasamarTlo praqtika, Tb., 2004, 152. 

74  gamyreliZe o., pasuxismgebloba danaSaulTa erTobliobisaTvis, `sabWoTa samarTali~, 
1966, 6, 86.  

75  ugrexeliZe m., Sereuli anu ormagi brali sisxlis samarTalSi, `macne~, filosofiis, 
fsiqologiis, ekonomikisa da samarTlis seria, 1971, 1, 160-161; gamyreliZe o., pasuxis-
mgebloba danaSaulTa erTobliobisaTvis, `sabWoTa samarTali~, 1966, 6, 85-86. 
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4. SedegiT kvalificirebuli safrTxis 
deliqtebis mcdeloba 

 
sainteresoa, SesaZlebelia Tu ara SedegiT kvalificirebuli danaSaulis, ker-

Zod ki SedegiT kvalificirebuli safrTxis Semqmneli deliqtis mcdeloba? rogorc 
viciT, mcdeloba SesaZlebelia ganzraxi moqmedebiT, SedegiT kvalificirebuli de-
liqtis drosac saxezea ganzraxi moqmedeba, Tumca SedegiT kvalificirebuli Semad-
genlobaTa bevr SemTxvevaSi aRniSnuli ganzraxviT ar aris moculi qmedebiT gamowve-
uli Sedegi.    

germanul sisxlis samarTlis mecnierebaSi erTmaneTisagan ganasxvaveben e. w. Se-

degiT kvalificirebul mcdelobas (der erfolgsqualifizierte Versuch) da SedegiT kvalifici-

rebuli Semadgenlobis mcdelobas (der Versuch einer Erfolgsqualifikation).76  

SedegiT kvalificirebuli Semadgenlobis mcdeloba (der Versuch einer Erfolgsqualifi-
kation) saxezea, rodesac ZiriTad (ganzrax ganxorcielebul an mcdelobis stadiaze 
Sewyvetil) deliqtTan erTad damnaSavis ganzraxviT iyo moculi mZime Sedegic, rome-
lic ar ganxorcielda.77 SedegiT kvalificirebul mTel rig zog SemadgenlobSi78 Se-
degis mimarT gaufrTxilebloba sakmarisia, magram es ar exeba SedegiT kvalificire-
bul yvela Semadgenlobas da zogierT SemTxvevaSi Sedegis mimarT ganzraxi damokide-
buleba unda arsebobdes. SedegiT kvalificirebuli ganzraxi (am SemTxvevaSi vgulis-
xmobT ganzraxvis arsebobas ara mxolod qmedebis, aramed Sedegis mimarTac) danaSau-
lis Semadgenlobis magaliTia  ssk-is 131-e muxlis me-4 nawilis a punqtiT gaTvaliswi-
nebuli Semadgenloba, romelic iTvaliswinebs pasuxismgeblobas Sidsis SeyrisTvis 
ori an meti piris mimarT, xolo Tu adgili aqvs erTi adamianis mimarT Sidsis Seyras, 
igi isjeba amave muxlis me-2 nawiliT.79 ssk-is rogorc me-2, ise me-4 punqtiT gaTvalis-
winebuli Semadgenloba Sedegis mimarT ganzraxvas gulisxmobs.   

                                                            
76   Roxin C., Strafrecht, Allgemeiner Teil, Band II, München, 2003, 437-439; Baumann/Weber/Mitsch, Straf-

recht, Allgemeiner Teil, Lehrbuch, 11. Auflage, Biefeld, 2003, 612, Rn. 41, 42;  Heinrich B.,  Strafrecht, 
Allgemeiner Teil I, 2. Auflage, Stuttgart, 2010, 288, Rn. 686; Wessels/Beulke, Strafrecht, Allgemeiner Teil, 
Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010,  231-232, Rn. 617. 

77  ix. Baumann/Weber/Mitsch, Strafrecht, Allgemeiner Teil, Lehrbuch, 11. Auflage, Biefeld, 2003, 612, Rn. 42; 
Heinrich B., Strafrecht, Allgemeiner Teil I, 2. Auflage, Stuttgart, 2010, 288, Rn. 688;  Wessels/Beulke, 
Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 231-232, Rn. 
617.  

78  magaliTad, saqarTvelos ssk-is 133-e muxlis me-3 nawiliT gaTvaliswinebuli Se-
madgenloba: ukanono aborti, ramac sicocxlis mospoba gamoiwvia. 

79  saqarTvelos ssk-is 131-e muxlis me-2 nawiliT gaTvaliswinebuli Semadgenloba Zi-
riTad Semadgenlobad unda CaiTvalos, miuxedavad imisa, rom ZiriTadi Semadgenloba, 
umetesad, Sesabamisi muxlis pirveli nawiliTaa gaTvaliswinebuli, ramdenadac 131-e 
muxliT isjeba Sidsis Seyra da amave muxlis me-2 nawiliT swored Sidsis SeyrisTvisaa 
sasjeli gaTvaliswinebuli, maSin roca pirveli nawiliT isjeba Sidsis Seyris safr-
Txis Seqmna. e. i. 131-e muxlis 1-li da me-2 nawilebiT gaTvaliswinebuli Semadgenlo-
bani or damoukidebel ZiriTad Semadgenlobas warmoadgens, xolo me-3 da me-4 nawiliT 
gaTvaliswinebuli Semadgenlobani kvalificirebul Semadgenlobebs. 
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germanul sisxlis samarTlis literaturaSi SedegiT kvalificirebuli Semad-
genlobis mcdelobis or SemTxvevas gamohyofen:  

1. rodesac ganxorcielebulia ganzraxi ZiriTadi Semadgenloba da ar dadga is 
Sedegi, romelic makvalificirebel Semadgenlobas hqmnis da riskenac mimarTuli iyo 
damnaSavis ganzraxva. magaliTad, damnaSaves undoda, rom SidsiT dainficirebuliyo 
ori an meti adamiani, Tumca misma qmedebam gamoiwvia mxolod erTi adamianis dainfici-
reba, xolo sxvebi dainficirebas gadaurCnen. saqarTvelos ssk-is 131-e muxlis me-2 na-
wiliT gaTvaliswinebulia pasuxismgebloba adamianis SidsiT dainficirebisTvis. xo-
lo me-4 nawilis a punqtiT isjeba ori an meti adamianis SidsiT dainficireba80. rogor 
unda dakvalificirdes qmedeba, rodesac saxezea ZiriTadi Semadgenloba — erTi ada-
mianis SidsiT ganzrax dainficireba, xolo makvalificirebeli Semadgenloba ar aris 
ganxorcielebuli? qmedeba unda dakvalificirdes  ssk-is 131-e muxlis me-2 nawiliT 
da me-4 nawilis mcdelobiT, Tu mxolod 131-e muxlis me-4 nawilis mcdelobisTvis? 
albaT ufro marTebuli iqneba, Tu qmedebas davakvalificirebT mxolod ssk-is 131-e 
muxlis me-4 nawiliT gaTvaliswinebuli Semadgenlobis mcdelobiT, vinaidan damnaSa-
vis ganzraxviT moculi iyo ori an meti adamianis SidsiT dainficireba.81 Tu qmedebas 
davakvalificirebT danaSaulTa erTobliobiT, kerZod, 131-e muxlis me-2 nawiliT da 
amave muxlis me-4 nawilis mcdelobiT, moxdeba sasjelis xelovnuri gamkacreba da, 
rac mTavaria, saqme gveqneba araswor kvalifikaciasTan. iuridiul literaturaSi ga-
moTqmulia sawinaaRmdego mosazrebac. magaliTad, m. lekveiSvili miiCnevs, rom,  roca 
aranamdvili SedegiT kvalificirebuli Semadgenlobis ganxorcielebis (mag., ori an 
meti adamianis ganzrax mkvlelobis) mcdelobas mohyveba mxolod erTi adamianis sik-
vdili, qmedeba unda dakvalificirdes danaSaulTa erTobliobiT, kerZod, ganzrax 
mkvleloba (ssk-is 108-e mux.) da ori an meti adamianis mkvlelobis mcdeloba.82 

2. SedegiT kvalificirebuli danaSaulis mcdelobad miiCneven aseve im SemTxve-
vas, rodesac makvalificirebeli Sedegisken mimarTul damnaSavis ganzrax moqmedebas 
ar mohyveba araTu makvalificirebeli, aramed is Sedegic, romelic ZiriTadi Semad-
genlobis aucilebeli niSania. magaliTad, zemoT moyvanili magaliTis mixedviT, ori 
an meti adamianis SidsiT dainficirebisken mimarTul qmedebas ar mohyveba arc erTis 
dainficireba. am SemTxvevaSic qmedeba saqarTvelos ssk-is 131-e muxlis me-4 nawiliT 
gaTvaliswinebuli Semadgenlobis mcdelobisTvis unda daisajos, magram zemoT moy-
vanili SedegiT kvalificirebuli Semadgenlobis mcdelobis SemTxvevisgan gansxvave-
biT, mosamarTlem am ukanasknel SemTxvevaSi damnaSaves kodeqsiT gaTvaliswinebuli 

                                                            
80  ssk-is 131-e muxlis me-4 nawiliT gaTvaliswinebuli Semadgenloba Sedegis mimarT gu-

lisxmobs rogorc ganzrax, ise gaufrTxileblobiT damokidebulebas, Tumca Cven am 
SemTxvevaSi Sedegisadmi ganzraxi damokidebuleba gvainteresebs.  

81   sakiTxi analogiurad wydeba sasamarTlo praqtikaSic. sakiTxis aseTi gadawyveta 
pasuxismgeblobis damamZimebel garemoebebSi Cadenili mkvlelobis (mkvleloba ori an 
meti pirisa) magaliTze ix. saqarTvelos uzenaesi sasamarTlos gadawyvetilebani 
sisxlis samarTlis saqmeebze, 2004, 2, gv. 217-219; 2004, 4, gv. 870-873; 2004, 5, gv. 1070-
1073. 

82  lekveiSvili m., wignSi: lekveiSvili m., Todua n., mamulaSvili g., sisxlis samarTlis 
kerZo nawili, wigni I, meoTxe gamocema, Tb., 2011, 43-44. 
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sanqciis farglebSi ufro msubuqi sasjeli unda dauniSnos, vinaidan saxeze ar aris 
araTu makvalificirebeli, aramed ZiriTadi Sedegic.   

SedegiT kvalificirebuli Semadgenlobis mcdelobis am meore SemTxvevis dasja-
dobas zogierTi germaneli mecnieri ZiriTadi Semadgenlobis mcdelobis dasjadobis 
SesaZleblobas ukavSirebs,83 rac ar unda iyos sakiTxisadmi marTebuli midgoma, vinai-
dan, Tu Cven qmedebas ganvixilavT rogorc SedegiT kvalificirebuli Semadgenlobis 
mcdelobas da ara rogorc ZiriTadi Semadgenlobis mcdelobas, qmedebis dasjadobis 
ganmsazRvreli faqtori ar unda iyos is momenti, aris Tu ara ZiriTadi Semadgenlo-
bis mcdeloba dasjadi, ramdenadac, SedegiT kvalificirebuli Semadgenloba socia-
luri saSiSroebis xarisxiT yovelTvis aRemateba ZiriTadi SemadgenlobiT gaTvalis-
winebuli qmedebis saSiSroebas da, rogorc wesi, SedegiT kvalificirebuli Semadgen-
lobis ganxorcielebisTvis ufro mkacri sasjelicaa gaTvaliswinebuli. maSasadame, 
SedegiT kvalificirebuli Semadgenlobis mcdelobis dasjadobis sakiTxi ZiriTadi 
Semadgenlobis mcdelobis dasjadobisgan damoukideblad unda gadawydes. 

zemoT moyvanil magaliTSi makvalificirebeli Semadgenlobis mcdeloba imitom 
aris SesaZlebeli maSinac, roca ZiriTadi Sedegic ar aris srulad ganxorcielebuli, 
rom makvalificirebeli Sedegic damnaSavis ganzraxviTaa moculi da aseve ZiriTad da 
makvalificirebel Semadgenlobas Soris gansxvaveba msxverplis raodenobaSia. kvali-
ficiuri Semadgenlobis mcdeloba SeuZlebeli iqneboda ZiriTadi Semadgenlobis 
srulad ganxorcielebis gareSe, Tuki makvalificirebeli Sedegis mimarT kanonmdebe-
li gaufrTxileblobiT dakmayofildeboda (mag., SedegiT kvalificirebul namdvil 
deliqtebSi). 

 
5. `SedegiT kvalificirebuli mcdeloba~ 

safrTxis Semqmnel deliqtebSi 
 

germanul iuridiul literaturaSi, SedegiT kvalificirebuli Semadgenlobis 

mcdelobisagan gansxvavebiT, `SedegiT kvalificirebul mcdelobas~ (der erfolgsqualifizi-
erte Versuch) ganmartaven rogorc iseT SemTxvevas, rodesac ZiriTadi Semadgenlobis 
ganxorcielebis mcdelobas gaufrTxileblobiT mohyveba mZime Sedegi, romlis gaTva-
liswinebac damnaSaves SeeZlo.84 SedegiT kvalificirebuli Semadgenlobis mcdeloba 
da e.w. SedegiT kvalificirebul mcdelobas erTmaneTisagan ganasxvaveben rogorc 
makvalificirebeli Sedegisadmi damokidebulebiT (subieqturi niSani: ganzraxva da 
gaufrTxilebloba), ise imiTac, rom SedegiT kvalificirebuli Semadgenlobis mcde-
lobisas ar aris damdgari makvalificirebeli Sedegi, xolo `SedegiT kvalificirebu-
li mcdelobis~ dros, piriqiT, ZiriTadi Semadgenloba ar aris srulad ganxorciele-

                                                            
83   Wessels/Beulke, Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 

232, Rn. 617. 
84   Baumann/Weber/Mitsch, Strafrecht, Allgemeiner Teil, Lehrbuch, 11. Auflage, Biefeld, 2003, 612, Rn. 41; 

Heinrich B.,  Strafrecht, Allgemeiner Teil I, 2 Auflage, Stuttgart, 2010, 290, Rn. 692; Wessels/Beulke, 
Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 232, Rn. 617. 
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buli, magram makvalificirebeli Sedegi saxezea.  magaliTad, ukanono abortis mcde-
loba, rasac Sedegad orsuli qalis sikvdili mohyva. 

imis gasarkvevad, aris Tu ara `SedegiT kvalificirebuli mcdeloba~ safrTxis 
deliqtebSi SesaZlebeli, aucilebelia pasuxi gaeces kiTxvas: aris Tu ara zogadad 
SesaZlebeli mcdeloba Tanamdevi SedegiT kvalificirebul SemadgenlobebSi da Tu 
es SesaZlebelia, ramdenad SeiZleba igi safrTxis deliqtebze gavrceldes. dasmuli 
sakiTxis gadasaWrelad saWiroa imis dadgena, Tu ramdenad aris araTu SedegiT kvali-
ficirebuli, aramed safrTxis ZiriTadi deliqtebis mcdeloba SesaZlebeli, vinaidan 
SedegiT kvalificirebuli mcdelobis dasjadobis aucilebel pirobad is mecnierebi, 
romlebic e.w. `SedegiT kvalificirebuli mcdelobis~ dasjadobas uWeren mxars,  Zi-
riTadi Semadgenlobis mcdelobis dasjadobas miiCneven.   

germanul iuridiul literaturaSi aRniSnaven, rom `SedegiT kvalificirebuli 
mcdelobisTvis~ pasuxismgebloba unda gamoiricxos, Tu ZiriTadi Semadgenlobis 
mcdelobisTvisac ar aris dawesebuli pasuxismgebloba, vinaidan, winaaRmdeg SemTxve-
vaSi, makvalificirebeli Sedegi SeiZenda ara pasuxismgeblobis damamZimebeli, aramed 
dasjadobis damafuZnebeli garemoebis mniSvnelobas, rac sakanonmdeblo definiciis 
sawinaaRmdego iqneboda.85  

 germanuli sisxlis samarTlis kodeqsis mixedviT (§ 12), qarTuli sisxlis samar-
Tlis kodeqsisgan gansxvavebiT, mcdelobis dasjadobaze arsebobs diferencirebuli 
midgoma. germanuli sisxlis samarTlis kodeqsi erTmaneTisagan ganasxvavebs sisxlis-

samarTaldarRvevis or saxes: danaSauls (Verbrechen) da gadacdomas (Vergehen). danaSau-
lad miiCneva is marTlsawinaaRmdego qmedeba, romlisTvisac gaTvaliswinebulia sul 
mcire Tavisuflebis aRkveTa minimum erTi wliT. xolo gadacdomaa is marTlsawinaaR-
mdego qmedeba, romelic isjeba Tavisuflebis aRkveTiT erT welze naklebi vadiT an 
jarimiT. yovelTvis dasjadia danaSaulis mcdeloba, xolo gadacdomis mcdelobis 
dasjadobaze sagangebod unda iyos miTiTebuli Sesabamis muxlSi. Tu germanuli sis-
xlis samarTlis kodeqsis konkretul muxlSi ar aris aRniSnuli saTanado gadacdomis 
mcdelobis dasjadobaze, es imas niSnavs, rom dasjadia am gadacdomis srulad ganxor-
cieleba da ara mcdeloba. magaliTad, germaniis ssk-is 221-e muxlis pirveli nawiliT 
isjeba sicocxlisTvis saSiS mdgomareobaSi sxva adamianis Cayeneba (gadacdoma), xolo 
amave muxlis me-3 nawiliT dasjadia igive qmedeba, Tu mas Sedegad mohyva msxverplis 
sikvdili. germaniis ssk-is 221-e muxlis me-3 nawiliT gaTvaliswinebuli Semadgenloba 
SedegiT kvalificirebul Semadgenlobas warmoadgens, magram aRniSnul Semadgenlo-
basTan mimarTebiT `SedegiT kvalificirebuli mcdelobis~ dasjadobis SesaZleblo-
bas gamoricxaven, vinaidan dasjadi ar aris 221-e muxliT gaTvaliswinebuli ZiriTadi 
Semadgenlobis mcdeloba.86 k. roqsini msgavs SemTxvevebSi qmedebis im muxliT kvali-
fikacias uWers mxars, romelSic gaufrTxileblobiTi danaSaulis damoukidebeli Se-

                                                            
85    Kühl K., Der Versuch des Erfolgsqualifizierten Delikts, FS für Karl Heinz Gössel  zum 70. Geburtstag, 

Heidelberg, 2002,  205;  Roxin  C., Strafrecht, Allgemeiner Teil, Band II, München, 2003,  439.  
86   Jähnke B., Leipziger Kommentar, 11. Auflage, 2005, S. 28-29; Roxin  C., Strafrecht, Allgemeiner Teil, 

Band II, München, 2003, 439;  Rengier  R., Erfolgsqualifizierte Delikte und verwandte Erscheinungsformen, 
Tübingen, 1986, 245. 



 
 

 
T. cqitiSvili,  mcdeloba SedegiT kvalificirebul safrTxis deliqtebSi 

 

 216 

madgenlobaa gaTvaliswinebuli. magaliTad, germanuli ssk-is 222-e paragrafi, rome-
lic pasuxismgeblobas awesebs sicocxlis gaufrTxileblobiT mospobisTvis.87 

rogorc cnobilia, saqarTvelos sisxlis samarTlis kanonmdeblobiT isjeba ara 
mxolod damTavrebuli danaSauli, aramed danaSaulis momzadeba da mcdelobac. mag-
ram, sainteresoa, aris ki SesaZlebeli safrTxis deliqtebis mcdeloba? safrTxis Sem-
qmneli deliqtebi xom mcdelobis msgavs stadiazea damTavrebuli da, aqedan gamomdi-
nare, ramdenad aris am deliqtebis momzadebasa da mcdelobaze saubari safuZvliani? 

kiTxvaze, aris Tu ara safrTxis deliqtebis momzadeba da mcdeloba SesaZlebeli, 
T. wereTeli pasuxobs, rom safrTxis deliqtebis mcdeloba SesaZlebelia, magram igi 
imdenad mcire saSiSroebas Seicavs, rom misi dasjadoba gaumarTlebeli iqneboda. mi-
si azriT, safrTxis deliqtebis mcdelobis dasjadoba imitom aris gaumarTlebeli, 
rom winaaRmdeg SemTxvevaSi damnaSaves waerTmeoda danaSaulze nebayoflobiT xelis 
aRebis SesaZlebloba.88  

T. wereTlis mosazreba safrTxis deliqtebis mcdelobis dasjadobaze uaris 
TqmasTan dakavSirebiT ar SeiZleba gaziarebul iqnes, vinaidan, zogadad, danaSaulze 
xelis aReba daumTavrebeli danaSaulis stadiaze xorcieldeba da am motiviT maSin 
uari unda gveTqva daumTavrebeli danaSaulis dasjadobazec.  

safrTxis deliqtebis da maT Soris im safrTxis deliqtebis mcdelobac SeiZleba, 
romlebic abstraqtuli safrTxis deliqtebs, Sesabamisad, e. w. formalur anu Sedeg-
gareSe danaSaulebs miekuTvnebian. SesaZlebelia iseTi safrTxis Semqmneli deliqtis 
mcdeloba, rogoricaa ukanono aborti (ssk-is 133-e mux.). germanuli sisxlis samar-
Tlis kodeqsiT gaTvaliswinebul mTel rig SemadgenlobebSi89 pirdapiraa miTiTebu-
li zogierTi safrTxis deliqtis (rogorc gadacdomis) mcdelobis dasjadobaze.90 
mTavari is ki ar aris, qmedeba abstraqtuli safrTxis deliqtia Tu konkretuli, ara-
med mTavaria dasjadi qmedebis buneba da qmedebis Semadgenlobis sakanonmdeblo aR-
weriloba.  

safrTxis Semqmnel deliqtTa mcdeloba maSin aris SesaZlebeli, roca damnaSaves 
ara mxolod qmedebis ganxorcieleba, aramed sxvisTvis safrTxis Seqmnac surs.91 saf-
rTxis Semqmneli deliqtebis mcdeloba gulisxmobs samarTliT daculi sikeTisTvis 
safrTxis Seqmnis ganzraxvas. e. hornis azriT, safrTxis Seqmnis ganzraxva inteleqtu-
aluri TvalsazrisiT  gulisxmobs samarTlebrivi sikeTis xelyofis safrTxis Seqmnis 
SesaZleblobis warmodgenas, rac imavdroulad niSnavs xelyofis ganxorcielebis Se-
saZleblobis warmodgenas. damnaSavis mier imis warmodgena, rom xelyofa SesaZlebe-
lia, sakmarisi inteleqtualuri pirobaa rogorc safrTxis SeqmnisTvis, ise eventua-

                                                            
87     Roxin  C., Strafrecht, Allgemeiner Teil, Band II, München, 2003, 439.  
88  wereTeli T., sazogadoebrivi saSiSroeba da marTlwinaaRmdegoba sisxlis samarTalSi, 

Tb., 2006, 219-220; misive, sisxlis samarTlis problemebi, IV tomi, Tb., 2010, 231. 
89    311-e (2), 312-e (2), 315-e (2), 316-e b (2), 317-e (2), 324-e (2), 325-e (1), 326-e (4) paragrafebi.   
90   Arzt/ Weber/ Heinrich/ Hilgendorf, Strafrecht, Besonderer Teil, Lehrbuch, 2. Auflage, § 35. Rn. 118; ix. 

aseve: Zaczyk R., Das Unrecht der versuchten Tat, Berlin, 1989, 322-325;  Fischer  T., Strafgesetzbuch und 
Nebengesetze, 57. Auflage, München, 2010, 2175, 2176, 2186, 2234, 2277, 2285, 2298.  

91    Arzt/ Weber/ Heinrich/ Hilgendorf, Strafrecht, Besonderer Teil, Lehrbuch, 2. Auflage, § 35. Rn. 119. 
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luri ganzraxviT xelyofisTvis.92 marTalia, samarTlebrivi sikeTisTvis safrTxis 
Seqmnis da misi xelyofis ganzraxvis inteleqtualuri mxare SeiZleba emTxveodes er-
TmaneTs, magram ganzraxva (pirdapiri) gulisxmobs nebelobiT elementsac da saf-
rTxis Seqmnis da samarTlebrivi sikeTis xelyofis ganzraxva nebelobiT sferoSi 
(survili) gansxvavdeba erTmaneTisagan. safrTxis Seqmnis survili ar gulisxmobs sa-
marTlebrivi sikeTis xelyofis survils. winaaRmdeg SemTxvevaSi SeuZlebeli gaxde-
boda safrTxis Seqmnis da danaSaulis mcdelobis gamijvna.93 aRniSnul safrTxes Sei-
cavs aseve eventualuri ganzraxviT mcdelobis SesaZleblad miCneva. magaliTad, sa-
qarTvelos ssk-is 109-e muxlis pirveli nawilis g punqtiT isjeba ganzrax mkvleloba 
iseTi saSualebiT, romelic ganzrax uqmnis safrTxes sxvaTa sicocxles da janmrTe-
lobas. Tu adamiani ganaxorcielebda ganzrax mkvlelobis mcdelobas iseTi saSuale-
biT, romelic ganzrax uqmnis safrTxes sxva adamianis sicocxles, gveqneboda meore 
adamianis mkvlelobis mcdelobac eventualuri ganzraxviT mcdelobis SesaZleblad 
miCnevis SemTxvevaSi. rodesac borotmoqmedi ganaxorcielebs a-s mkvlelobis mcde-
lobas iseTi saSualebiT, romelic ganzrax uqmnis safrTxes sxvaTa sicocxles, mas yo-
velTvis aqvs warmodgenili sxva adamianTa sicocxlis xelyofis SesaZlebloba, mag-
ram ramdenadac ar gaaCnia sxvaTa sicocxlis mospobis survili, qmedeba kvalificir-
deba rogorc erTi da ara rogorc ori an meti adamianis mkvlelobis mcdeloba.  

marTalia, mcdeloba SesaZlebelia safrTxis deliqtebSi, magram es ar niSnavs 
imas, rom SesaZlebelia yvela safrTxis deliqtis mcdeloba. magaliTad, mcdeloba Se-
uZlebelia iseT safrTxis deliqtSi, rogoricaa gansacdelSi mitoveba (ssk-is 128-e 
muxli), dauxmarebloba (ssk-is 129-e mux.) da avadmyofis gansacdelSi mitoveba (ssk-is 
130-e mux.).94 sanam adamiani ar aRmoCndeba gansacdelSi, araviTari stadia danaSaulis 
ganxorcielebis dawyebisa Tu ganviTarebisa ar SeiZleba arsebobdes, xolo mas Semdeg, 
rac adamiani aRmoCndeba gansacdelSi da, Sesabamisad, warmoiSoba gansacdelSi myofi 
adamianisaTvis daxmarebis aRmoCenis valdebuleba, Tu ar Sesrulda es valdebuleba, 
danaSauli damTavrebulad iTvleba.95 es SeiZleba iTqvas yvela im deliqtze, romleb-
sac wminda umoqmedobis deliqtebs uwodeben da romelTa Semadgenlobis niSans Sede-
gi ar warmoadgens.96 T. wereTeli gamoricxavs wminda umoqmedobis deliqtebis mcde-

                                                            
92     Horn E., Konkrete Gefährdungsdelikte, Köln, 1973,  204-205. 
93  samarTlebrivi sikeTis xelyofis mcdelobisa da samarTlebrivi sikeTisTvis safr-

Txis Seqmnis gamijvna SeuZlebelia e. w. warmosaxvis anu Semecnebis Teoriis mixedviT. 
aRniSnul Teoriaze ix. turava m., sisxlis samarTali, zogadi nawili, danaSaulis 
moZRvreba, Tb., 2011, 293. 

94  gamyreliZe o., wignSi: sisxlis samarTlis sasamarTlo praqtikis komentari, danaSauli 
adamianis winaaRmdeg, Tb., 2002, 213; mWedliSvili-hedrixi q., sisxlis samarTali, zo-
gadi nawili, danaSaulis gamovlinebis calkeuli formebi, Tb., 2011, 61-62.  

95  Roxin  C., Strafrecht, Allgemeiner Teil, Band II, München, 2003, 429; wereTeli T., sisxlis samar-
Tlis problemebi, I tomi, Tb., 2007, 497. 

96  klaus roqsinis poziciiT, wminda umoqmedobis deliqtebSi SeiZleba gamoiyos iseTi 
Semadgenlobanic, romlebSic mcdelobis ganxorcieleba SesaZlebelia, Tumca, igi 
aseve aRniSnavs, rom wminda umoqmedobis deliqtebSi mcdeloba umeteswilad SeuZle-
belia. ix.  Roxin C., Strafrecht, Allgemeiner Teil, Band II, München, 2003, 428-429. roqsinis msje-
loba ar aris am SemTxvevaSi argumentirebuli, vinaidan mas wminda umoqmedobis 
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lobis SesaZleblobas, maSin roca momzadebas aseT deliqtebSi SesaZleblad miiC-
nevs.97 wminda umoqmedobis deliqtebSi mxolod uvargisi mcdelobaa SesaZlebeli.98 ma-
galiTad, a-s hgonia, rom sacurao baliSze wevs misi Svili da fiqrobs, rom is SeiZleba 
daixrCos, Tumca igi arafers akeTebs Svilis gadasarCenad. mogvianebiT gairkva, rom a 
Secda da sacurao baliSze ar imyofeboda misi Svili. aseT dros saqme gvaqvs gansac-
delSi  mitovebis uvargis mcdelobasTan, vinaidan sacurao baliSze aRmoCnda ara a, 
aramed saTamaSo Tojina.  

mas Semdeg, rac gavarkvieT safrTxis deliqtebSi mcdelobis    SesaZleblobis sa-
kiTxi, SegviZlia ganvixiloT safrTxis deliqtebSi `SedegiT kvalificirebuli mcde-
lobis~ sakiTxi, anu is SemTxveva, rodesac safrTxis deliqtis ZiriTadi Semadgenlo-
bis mcdelobas gaufrTxileblobiT mZime Sedegi mohyveba. magram, vidre uSualod 
safrTxis deliqtebSi e. w. SedegiT kvalificirebuli mcdelobis sakiTxs ganvixilav-
deT, mizanSewonilia, mokleT SevexoT e. w. SedegiT kvalificirebuli mcdelobis sa-
kiTxs zogadad.   

germaniis sisxlis samarTlis kodeqsis me-11 paragrafis me-2 nawilis Tanaxmad, 
ganzrax moqmedebs is, vinc ssk-iT gaTvaliswinebul qmedebis Semadgenlobas ganaxor-
cielebs, romelic  qmedebasTan dakavSirebiT ganzraxvas gulisxmobs, xolo, Sedegis 
mimarT gaufrTxileblobac sakmarisia. maSasadame, aRniSnuli normis Tanaxmad, ro-
gorc germaneli mecnierebi aRniSnaven, SedegiT kvalificirebuli deliqtic, miuxe-
davad Sedegis mimarT gaufrTxileblobiTi damokidebulebisa, ganzraxi danaSaulia 
da, Sesabamisad, `SedegiT kvalificirebuli mcdelobac~ SesaZlebelia.99 

germanuli sisxlis samarTlis kodeqsis me-11 paragrafis analogiur normas Sei-
cavs saqarTvelos sisxlis samarTlis kodeqsic, romlis me-11 muxlis100 pirveli nawi-
lis mixedviT, `Tu sisxlis samarTlis kanoni iTvaliswinebs sasjelis gadidebas im Ta-
namdevi Sedegis dadgomis gamo, romelsac ar moicavda damnaSavis ganzraxva, maSin ase-
Ti gadideba SesaZlebelia mxolod im SemTxvevaSi, rodesac pirma es Sedegi gaufrTxi-

                                                                                                                                                                                          
magaliTad mohyavs ukanono ganaCenis gamotanis SemTxveva (§ 339). ukanono ganaCenis 
gamotana ar SeiZleba wminda umoqmedobis deliqtebs mivakuTvnoT. piriqiT, igi 
moqmedebiT Casadeni deliqtia. is, rom mosamarTle kanonis moTxovnas ar emorCileba, 
sruliad ar miuTiTebs umoqmedobaze. am logikiT, yvela danaSauli unda CaiTvalos 
umoqmedobis deliqtad, ramdenadac danaSaulis Cadenas yovelTvis win uswrebs 
akrZalva, samarTlebrivi moTxovna, rasac ar iTvaliswinebs damnaSave da ar asrulebs 
mas. 

97   wereTeli T., sisxlis samarTlis problemebi, I tomi, Tb., 2007, 497. 
98  Welzel H., Das Deutsche Strafrecht, 11. Auflage, Berlin, 1969, 206;  Jescheck H-H., Weigend  T., Lehrbuch 

des Strafrechts, Allgemeiner Teill, Berlin, 1996, 637; Roxin C., Strafrecht, Allgemeiner Teil, Band II, 
München, 2003, 429, Rn. 293; Maurach R., Gössel K., Zipf H., Strafrecht, Allgemeiner Teil, Band 2, 
Heidelberg, 1989, 33, Rn. 99.  uvargisi mcdelobac isjeba, Tumca, mcdelobisgan gansxvave-
biT, uvargisi mcdelobis dros mosamarTlem ufro msubuqi sasjeli unda gamoiyenos. 
ix. gamyreliZe o., saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, Tb., 2008, 169; 
turava m.,  sisxlis samarTali, zogadi nawilis mimoxilva, merve gamocema, Tb., 2010, 255. 

99   Baumann/Weber/Mitsch, Strafrecht, Allgemeiner Teil, Lehrbuch, 11. Auflage, Biefeld, 2003, 126, Rn. 72, 73. 
100  aRniSnuli norma pirvelad saqarTvelos 1960 wlis sisxlis samarTlis kodeqsSi iqna 

Semotanili. ix. gamyreliZe o., saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, 
me-2 gamocema, Tb., 2008, 124.  
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leblobiT ganaxorciela. aseTi danaSauli ganzrax danaSaulad CaiTvleba”.  rogor 
unda gavigoT sityvebi `aseTi danaSauli ganzrax danaSaulad CaiTvleba~? `aseT dana-
SaulSi~ igulisxmeba mTlianad SedegiT kvalificirebuli Semadgenloba Tu mxolod 
ZiriTadi Semadgenloba? g. naWyebias TvalsazrisiT, `bralis ori formis101 dros Ca-
denili qmedeba dakvalificirdeba ara rogorc ganzraxi da gaufrTxilebeli danaSa-
uli, aramed igi sabolood ganekuTvneba ganzraxi danaSaulis kategorias, xolo ga-
ufrTxileblobiT gamowveuli ufro mZime Sedegi sasjelis daniSvnis dros miiReba 
mxedvelobaSi~.102 g. naWyebia, rogorc moyvanili debulebidan irkveva, SedegiT kvali-
ficirebul Semadgenlobas ganzrax deliqtad miiCnevs. magram, ibadeba kiTxva: rogor 
SeiZleba ganzrax ganxorcielebulad CaiTvalos danaSauli, roca damdgari Sedegis 
mimarT damnaSaves gaaCnia ara ganzraxi, aramed gaufrTxileblobiTi damokidebule-
ba? rogor SeiZleba ganzraxi deliqti miviRoT, Tuki ganzraxviT ar aris moculi qme-
debiT gamowveuli Sedegi? roca SedegiT kvalificirebuli materialuri deliqtia 
(ganzraxva-gaufrTxileblobis kombinacia) ganxorcielebuli, damnaSaves ganzraxi 
damokidebuleba gaaCnia mxolod im Sedegisadmi, romelic ZiriTad Semadgenlobas 
afuZnebs. Sesabamisad, ganzrax danaSaulad unda CaiTvalos ara (gaufrTxileblobiT 
gamowveuli) SedegiT kvalificirebuli deliqti, aramed ZiriTadi Semadgenloba. ma-
galiTad, saqarTvelos ssk-is 117-e muxlis pirveli nawili iTvaliswinebs pasuxis-
mgeblobas janmrTelobis ganzrax mZime dazianebisTvis, xolo amave muxlis me-2 nawi-
li — imave qmedebisTvis, Tu mas Sedegad sicocxlis gaufrTxileblobiT mospoba moh-
yva. moyvanil SemTxvevaSi ganzrax danaSaulad CaiTvleba ssk-is 117-e muxlis pirveli 
nawiliT da ara me-2 nawiliT gaTvaliswinebuli Semadgenloba.103 saqarTvelos ssk-is 
108-e (ganzrax mkvleloba) da 117-e muxlis me-2 nawiliT gaTvaliswinebul Semadgen-
lobebs Soris gansxvaveba swored sicocxlis mospobisadmi subieqtur damokidebule-
baSia. ramdenadac 117-e muxlis me-2 nawiliT gaTvaliswinebul SemadgenlobaSi qmede-
biT gamowveuli Sedegisadmi damnaSaves ara ganzraxi, aramed gaufrTxileblobiTi da-
mokidebuleba gaaCnia, aRniSnuli normiT gaTvaliswinebuli SedegiT kvalificirebu-

                                                            
101  ganzraxva-gaufrTxileblobis kombinaciiT ganxorcielebul SedegiT kvalificire-

bul Semadgenlobas `rTuli, Sereuli bralis~ an kidev „bralis ori formiT“ gan-
xorcielebuli danaSaulis gamoxatulebad miiCnevdnen (ix. ugrexeliZe m., Sereuli anu 
ormagi brali sisxlis samarTalSi, `macne~, filosofiis, fsiqologiis, ekonomi-kisa da 
samarTlis seria, 1971, 1, 59-174; ugrexeliZe m., brali safrTxis deliqtebSi, Tb., 1982, 
41.). aRniSnul debulebas dResac hyavs momxreebi qarTul sisxlis samarTalSi (ix. 
naWyebia g., sisxlis samarTali, saxelmZRvanelo, zogadi nawili, Tb., 2011, 423; tye-
SeliaZe g., wignSi: sisxlis samarTlis zogadi nawili, saxelmZRvanelo, avtorTa jgu-
fi, Tb., 2007, 140-141; dvaliZe i., wignSi: sisxlis samarTlis zogadi nawili, saxel-
mZRvanelo, avtorTa jgufi, Tb., 2007, 173). „ormagi bralis”  debuleba ar Seesabameba 
bralis Tanamedrove, normativistul gansazRvrebas. 

102  naWyebia g., sisxlis samarTali, saxelmZRvanelo, zogadi nawili, Tb., 2011, 426. ganzrax-
va-gaufrTxileblobis kombinaciiT ganxorcielebul danaSauls ganzrax danaSaulad 
miiCneven g. tyeSeliaZe da  n. Toduac. ix. tyeSeliaZe g., sisxlis samarTlis zogadi na-
wili, saxelmZRvanelo, Tb., 2007, 140-141; Todua n., wignSi: lekveiSvili m., Todua n., ma-
mulaSvili g., sisxlis samarTlis kerZo nawili, Tb., 2011, 87. 

103   sawinaaRmdego mosazrebaze ix. Todua n., wignSi: lekveiSvili m., Todua n., mamulaSvili 
g., sisxlis samarTlis kerZo nawili, Tb., 2011, 87.  
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li deliqtic gaufrTxileblobiT deliqtad unda miviCnioT. danaSauli ganzraxaa Ca-
denili Tu gaufrTxileblobiT Sedegian anu e. w materialur deliqtebTan mimarTe-
biT, swored Sedegisadmi damokidebulebiT dgindeba. 

saqarTvelos ssk-is me-11 muxlSi asaxuli sakanonmdeblo debulebis miuxedavad, 
q. mWedliSvili da i. dvaliZe marTebulad uaryofen namdvili SedegiT kvalificire-
buli deliqtis mcdelobis ideas.104 ssk-is me-11 muxlis Semotanas jer kidev 1960 wlis 
sisxlis samarTlis kodeqsSi T. wereTlis damsaxurebad miiCnevs m. turava,105 romlis 
TvalsazrisiTac, me-11 muxliT gaTvaliswinebuli debulebis SemoReba miznad isaxav-
da imas, rom SesaZlebeli yofiliyo SedegiT kvalificirebuli danaSaulis mcdelo-
ba.106 Tumca, T. wereTeli mZime SedegiT kvalificirebul  deliqtebSi mcdelobis Se-
saZleblobas gamoricxavda, ris safuZvladac igi miiCnevda makvalificirebeli Sede-
gis mimarT damnaSavis gaufrTxileblobiT damokidebulebas.107 

saqarTvelos ssk-is 133-e muxliT pasuxismgeblobaa gaTvaliswinebuli iseTi ab-
straqtuli safrTxis deliqtisTvis, rogoricaa ukanono aborti. amave muxlis me-3 
nawiliT ki isjeba igive qmedeba, Tu mas Sedegad sicocxlis mospoba mohyva. marTalia, 
ukanono aborti ganzraxi qmedebaa, magram am SemTxvevaSi mZime Sedegis — qalis sikvdi-
lis mimarT gaufrTxilebloba unda dadgindes.108 rogor unda dakvalificirdes qme-
deba, Tu ukanono abortis mcdelobas, magaliTad, muclis moSlis ganzraxviT qalis-
Tvis nemsis gakeTebas orsuli qalis sikvdili mohyveba? ramdenadac ssk-is 133-e mux-
lis me-3 nawiliT gaTvaliswinebuli Semadgenloba Sedegis mimarT gaufrTxileblo-
bas gulisxmobs da  Sedegi ar aris damnaSavis ganzraxviT moculi, mcdelobis debule-
bas ssk-is 133-e muxlis me-3 nawiliT gaTvaliswinebuli Semadgenlobis mimarT ver ga-
vavrcelebT, miuxedavad imisa, rom Sedegis gamowvevas safuZvlad ganzraxi moqmedeba 
udevs da qmedeba unda dakvalificirdes danaSaulTa erTobliobiT, kerZod, ssk-is 
me-19 muxliT da 133-e muxlis pirveli nawiliT (ukanono abortis mcdeloba) da 116-e 
muxliT (gaufrTxileblobiT sicocxlis mospoba).  qmedebis kvalifikacia ara ssk-is 
133-e muxlis me-3 nawiliT, aramed danaSaulTa erTobliobiT, gamarTlebulia aseve 
imitomac, rom 133-e muxlis me-3 nawiliT gaTvaliswinebuli Sedegi mohyva ara ukanono 
abortis ganxorcielebas, aramed mis mcdelobas. 

SedegiT kvalificirebuli Semadgenlobis mcdelobaze germanul sisxlis samar-
Tlis mecnierebaSi Camoyalibda sami ZiriTadi Teoria: Sedegis saSiSroebis, qmedebis 
saSiSroebis da gamijvnis Teoriebi, romlebic gansxvavebulad aregulireben sakiTxs. 

                                                            
104  mWedliSvili-hedrixi q., sisxlis samarTali, zogadi nawili, danaSaulis gamovlinebis 

calkeuli formebi, Tb., 2011, 84; dvaliZe i., wignSi: sisxlis samarTlis zogadi nawili, 
saxelmZRvanelo, avtorTa jgufi, Tb., 2007, 173. sawinaaRmdego mosazreba qarTul 
sisxlis samarTlis mecnierebaSi ix. turava m., sisxlis samarTali, zogadi nawili, 
danaSaulis moZRvreba, Tb., 2011, 605-606. 

105    turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 599. 
106  iqve,  606, sqolio 3. 
107   wereTeli T., sisxlis samarTlis problemebi, I tomi, Tb., 2007, 502. 
108  gamyreliZe o., saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, me-2 gamocema, Tb., 

2008, 125. 
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Sedegis saSiSroebis anu letalurobis Teoriis (die Theorie der ErfolgsgefÄhrlichkeit) 
mixedviT, SedegiT kvalificirebuli Semadgenlobis gamoyenebis wanamZRvaria ZiriTa-
di SemadgenlobiT gaTvaliswinebuli qmedebis dasruleba.109 ZiriTadi Semadgenlobis 
ganxorcielebis mcdelobisas Sedegi ar aris ganxorcielebuli, Sesabamisad ar arse-
bobs „winmswrebi Sedegi“.110 Sedegis saSiSroebis Teoriis mixedviT ki, aucileblad un-
da ganxorcieldes ZiriTadi SemadgenlobiT gaTvaliswinebuli Sedegi, romelic sa-
SiSroebas111 afuZnebs. agreTve, SedegiT kvalificirebuli deliqti gaufrTxileblo-
biT gamowveuli SedegiT xasiaTdeba da ramdenadac aq gaufrTxileblobis elementi 
figurirebs, Sedegis saSiSroebis Teoriis mixedviT, mcdelobisTvis pasuxismgeblo-
bis dasabuTeba SeuZlebelia.112  

Sedegis saSiSroebis Teoria sworad wyvets sakiTxs danaSaulis mcdelobis saka-
nonmdeblo gansazRvrebis gaTvaliswinebiT. saqarTvelos ssk-is me-19 muxlis Tanax-
mad, danaSaulis mcdeloba gulisxmobs danaSaulis ganxorcielebisken uSualod mi-
marTul qmedebas. roca damnaSavis moqmedeba sxva (ZiriTadi Semadgenlobis) Sedegis 
gamowveviskenaa mimarTuli da damnaSave ver aRwevs mizans, sanacvlod ki, ZiriTadi Se-
madgenlobis ganxorcielebis mcdelobas gaufrTxileblobiT Sedegad mohyveba is Se-
degi, romelic makvalificirebeli Semadgenlobis elementia, ver vityviT, rom damna-
Savis qmedeba damdgari (makvalificirebeli) Sedegisken uSualod iyo mimarTulio, vi-
naidan damnaSaves araTu survili ar hqonia Sedegis dadgomis, aramed saerTod ar iT-
valiswinebda mas.  

germanuli sisxlis samarTlis mixedviT ki, danaSaulis mcdeloba imas gulis-
xmobs, rom damnaSave Tavisi warmodgeniT uSualod iwyebs danaSaulis ganxorciele-
bas. aq ki damnaSaves ara aqvs warmodgena mTlian danaSaulze (magaliTad Sedegis ga-
mowvevaze).  

                                                            
109   Hirsch H., Zur Problematik des erfolgsqualifizierten Delikts, GA 1972, S. 75; Altenhein K., Der Zusammen-

hang zwischen Grunddelikt und schwerer Folge bei den erfolgsqualifizierten Delikten, GA, 1996, S. 30. 
Sedegis saSiSroebis Teoriis analizi ix. Heinrich B., Strafrecht, Allgemeiner Teil I, 2.  Auflage, 
Stuttgart, 2010, 291. 

110  „winmswreb SedegSi“ igulisxmeba is Sedegi, romelic mohyveba ZiriTadi Semadgenlobis 
ganxorcielebas da win uswrebs kvalificirebuli SemadgenlobiT gaTvaliswinebul 
Sedegs. mag. saqarTvelos ssk-is 117-e muxlis me-2 nawili iTvaliswinebs sisxlissamar-
Tlebriv pasuxismgeblobas janmrTelobis ganzrax mZime dazianebisTvis, romelmac 
sicocxlis mospoba gamoiwvia. am konkretul SemTxvevaSi 117-e muxlis me-2 nawiliT 
gaTvaliswinebuli Semadgenloba SedegiT kvalificirebul Semadgenlobas warmoad-
gens, xolo sicocxlis mospoba — makvalificirebel Sedegs. sanam sicocxlis mospoba 
dadgebodes Tanamdevi Sedegis saxiT, mas win uswrebs janmrTelobis ganzrax mZime 
dazianeba, romelic unda iqnes ganxiluli „winmswreb Sedegad“, vinaidan swored 
janmrTelobis ganzrax mZime dazianebas mosdevs sicocxlis mospoba, rogorc Tanam-
devi, makvalificirebeli Sedegi. 

111  rogorc viciT, saSiSroeba danaSaulis erT-erTi dauwereli imanenturi niSania. yvela 
danaSauli gulisxmobs saSiSroebas. arc erTi danaSauli ar warmoadgens arasaSiSs da 
sazogadoebisTvis sasargeblos. danaSaulis saSiSroeba SeiZleba konkretul SemTxve-
vaSi an Tavad qmedebidan gamomdinareobdes, an kidev Sedegidan. 

112   Maurach  R., Gössel  K., Zipf  H., Strafrecht, Allgemeiner Teil, Band 2, Heidelberg, 1989, 140-141, Rn. 117.   
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Sedegis saSiSroebis Teorias akritikebs germaneli mecnieri b. hainrixi, romelic 
aRniSnavs, rom ZiriTadi Semadgenlobis mcdelobiT makvalificirebeli Sedegis ga-
mowvevisas qmedeba unda dakvalificirdes ara danaSaulTa erTobliobiT, aramed ro-
gorc makvalificirebeli Semadgenlobis mcdeloba. misi SexedulebiT, sakiTxis 
sxvagvarad gadawyveta ewinaaRmdegeba problemis sakanonmdeblo gadawyvetas, romlis 
mixedviTac SedegiT kvalificirebuli deliqti (germanuli ssk-is me-11 paragrafis 
me-2 punqtis Tanaxmad) zogadad ganzrax danaSaulad miiCneva, rac ar gamoricxavs 
mcdelobis SesaZleblobas.113 mecnieri `SedegiT kvalificirebuli mcdelobis~ ideas 
amarTlebs imiTac, rom igi damnaSavis mimarT mkacri sasjelis Sefardebis SesaZleb-
lobas iZleva.114 magaliTad, Tu ukanono abortis mcdelobas sicocxlis mospoba moh-
yva, saqarTvelos ssk-is 133-e muxlis me-3 nawilis mixedviT, SeiZleba damnaSaves See-
fardos Tavisuflebis aRkveTa samidan xuT wlamde, xolo Tu qmedebas danaSaulTa 
erTobliobis wesiT ssk-is 133-e muxlis pirveli nawilis mcdelobiT da 116-e muxliT 
(gaufrTxileblobiT sicocxlis mospoba) davakvalificirebT, damnaSaves SeiZleba 
Seefardos mxolod Tavisuflebis aRkveTa mxolod oridan oTx wlamde, vinaidan aR-
niSnuli sasjelia gaTvaliswinebuli 116-e muxlis pirveli nawiliT, xolo 133-e mux-
lis pirveli nawili saerTod ar iTvaliswinebs Tavisuflebis aRkveTas rogorc sas-
jelis zomas.  

ar SeiZleba sasjelis gamkacreba TviTmiznad vaqcioT da am motiviT struqturu-
lad gaufrTxileblobiTi danaSauli xelovnurad ganzrax danaSaulad gamovacxadoT. 
Tu konkretuli qmedebisTvis sasjelis gadidebaa saWiro, es SeiZleba gakeTdes az-
rovnebis logikuri kanonebis uaryofisa da xelovnuri konstruqciebis gareSec. 

qmedebis saSiSroebis Teoriis (die Theorie der HandlungsgefÄhrlichkeit) mixedviT, Sede-
giT kvalificirebuli Semadgenlobis  gamoyeneba  maSinac SeiZleba, roca ZiriTadi 
Semadgenlobis mcdeloba ganxorcieldeba, Tumca am mcdelobis Sedegad mZime Sedegi 
iqneba gamowveuli.115 amasTan ara aqvs mniSvneloba romel ZiriTad deliqts exeba saq-
me. amis gamarTleba imiT xdeba, rom safrTxe, romelic qmedebas tipurad axasiaTebs, 
ukve mZime SedegSi xorcieldeba, rac imaze ar aris damokidebuli, ZiriTadi deliqti 
dasruldeba Tu ara. garda amisa, kanonic mZime Sedegze zogadad miuTiTebs rogorc 
pasuxismgeblobis damamZimebel garemoebaze, romlis gareSec danaSaulis mcdelobis 
da dasrulebis gamijvna SesaZlebelia.116   

marTalia, ZiriTadi deliqtiT gaTvaliswinebuli Sedegisgan gansxvavebiT, makva-
lificirebel Sedegs ar gaaCnia danaSaulis mcdelobisa da dasrulebis urTierTga-
mijvnis funqcia, magram es ar aris sakmarisi argumenti im kiTxvaze pasuxis gasacemad, 
Tu ratom unda davuWiroT mxari qmedebis saSiSroebis Teorias, romlis warmomadgen-
lebic SesaZleblad miiCneven Tanamdevi SedegiT kvalificirebuli deliqtis mcde-

                                                            
113   Heinrich  B.,  Strafrecht, Allgemeiner Teil I, 2 Auflage, Stuttgart, 2010, 291, Rn. 695. 
114   iqve, gv.  291-292, velis nomeri 695.  
115  iqve, gv. 292, velis nomeri 696. aRniSnul debulebas qarTul sisxlis samarTalSi mxars 

uWers m. turava. ix. misi,  sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, 
Tb.,  2011, 605-606. 

116   Heinrich B. , Strafrecht, Allgemeiner Teil I, 2 Auflage, Stuttgart, 2010,  292, Rn. 696. 
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lobas, maSin roca makvalificirebeli Sedegi gamowveulia ZiriTadi Semadgenlobis 
ara srulad ganxorcielebiT, aramed mcdelobiT. magram, Tu srulad ar ganxorciel-
da ZiriTadi Semadgenloba, e. i. ar dadga ZiriTadi SemadgenlobiT gaTvaliswinebuli 
Sedegi, gaugebaria, rogor gadavdivarT makvalificirebel Semadgenlobaze? makvali-
ficirebeli Semadgenlobis baziss xom ZiriTadi Semadgenloba warmoadgens da Tu ba-
zisi srulad ar aris warmodgenili, ramdenad gamarTlebulia ZiriTadi Semadgenlo-
bis mcdelobiT momdevno safexurze — makvalificirebel Semadgenlobaze gadasvla?  

qmedebis saSiSroebis Teoriis warmomadgenlebs mTavari aqcenti gadaaqvT saSiS-
roebaze, romelic axasiaTebs qmedebas, romliTac mcdeloba xorcieldeba. saSiSroe-
ba ki qmedebas axasiaTebs ZiriTadi SemadgenlobiT gaTvaliswinebuli Sedegis dadgo-
mamdec. is, rom mZime Sedegi dadga, aRniSnuli Teoriis warmomadgenelTa Tvalsazri-
siT, swored im qmedebis saSiSroebaze miuTiTebs, romliTac ZiriTadi Semadgenlobis 
mcdeloba ganxorcielda.117 qmedebis saSiSroebis Teoriis warmomadgenlebi ar uar-
yofen imas, rom SedegiT kvalificirebul SemadgenlobaTa mcdelobis sakiTxi yovel-
Tvis erTnairad martivad ar wydeba. kerZod, unda Semowmdes obieqturi Seracxvis sa-
kiTxi da Tu Sedegi ar warmoadgens damnaSavis „qmnilebas“, Sedegis Seracxva proble-
muri iqneba. aRniSnuli Teoriis mimdevrebi SedegiT kvalificirebuli Semadgenlobis 
mcdelobas SesaZleblad miiCneven maSin, roca mZime Sedegi ganzrax ganxorcielebul 
mcdelobas mohyveba.118 

unda aRiniSnos, rom erT-erTi mTavari problema, romelsac qmedebis saSiSroebis 
Teoriis warmomadgenlebi awydebian, swored Sedegis obieqturi Seracxvis sakiTxia. 
aRniSnuli Teoriis warmomadgenlebi erTmaneTSi ureven damnaSavis qmedebiT da daza-
ralebulis piradi pasuxismgeblobiT ganxorcielebuli qmedebiT gamowveul Sedegs 
da damnaSaves pasuxismgeblobas akisreben im SedegisTvisac, romelic mohyva ara dam-
naSavis qmedebas, aramed dazaralebulis piradi pasuxismgeblobiT ganxorcielebul 
qmedebas. aseve aRsaniSnavia isic, rom marTalia, warmodgenili Teoriis mimdevrebi, 
erTi mxriv, uTiTeben ganzrax ganxorcielebuli qmedebis farglebSi mcdelobis Se-
saZleblobaze, magram meore mxriv, mZime Sedegis dadgomisas ar kmayofildebian dana-
SaulTa erTobliobis (ZiriTadi Semadgenlobis mcdeloba da gaufrTxileblobiT 
ganxorcielebuli damoukidebeli Sedegiani Semadgenloba) analogiiT da qmedebas ak-
valificireben im muxliT, romelic pasuxismgeblobas iTvaliswinebs Tanamdevi Sede-
giT kvalificirebuli danaSaulisTvis da imavdroulad uTiTeben mcdelobis mux-
lzec, rac ar SeiZleba CaiTvalos sakiTxis logikur gadawyvetad.119  

gamijvnis Teoriis (die differenzierende Theorie) warmomadgenlebi SedegiT kvalifici-
rebuli mcdelobis diferenciacias axdenen qmedebis Semadgenlobis struqturis mi-
xedviT. rodesac makvalificirebeli Sedegi ZiriTadi SemadgenlobiT gaTvaliswine-
bul qmedebidan gamomdinareobs, rCeba adgili SedegiT kvalificirebuli mcdelobis-
Tvis, ris magaliTad  mohyavT 178-e (seqsualuri qmedebis iZuleba an gaupatiureba, 

                                                            
117   Heinrich B. , Strafrecht, Allgemeiner Teil I, 2 Auflage, Stuttgart, 2010,  292, Rn. 696. 
118   iqve.  
119    iqve.   



 
 

 
T. cqitiSvili,  mcdeloba SedegiT kvalificirebul safrTxis deliqtebSi 

 

 224 

ramac dazaralebulis sikvdili gamoiwvia) da 251-e (yaCaRoba, ramac dazaralebulis 
sicocxlis mospoba gamoiwvia) paragrafebiT gaTvaliswinebuli Semadgenlobani.120 xo-
lo,  Tuki mZime Sedegi, piriqiT, ZiriTadi Semadgenlobis ganxorcielebiT gamowveu-
li Sedegidan gamomdinareobs, mcdelobis sakiTxi ixsneba dRis wesrigidan.121 amis ma-
galiTadac mohyavT germaniis ssk-is 226-e paragrafis pirveli abzaciT (janmrTelo-

bis mZime dazianeba) da 306 c paragrafiT gaTvaliswinebuli Semadgenlobani. janmrTe-
lobis mZime dazianebis dros gamijvnis Teoriis warmomadgenlebi imitom gamoricxa-
ven SedegiT kvalificirebuli Semadgenlobis (magaliTad, janmrTelobis dazianeba, 
rasac sicocxlis mospoba mohyva — germanuli ssk-is 227-e paragrafi) mcdelobas, rom 
makvalificirebeli Sedegi gamomdinareobs janmrTelobis dazianebidan, rac konkre-
tuli qmedebis (sistematuri cemis, daWris da a.S) Sedegia. roca janmrTelobis dazia-
nebas Sedegad sicocxlis mospoba mohyveba, maSin adgili aqvs naklebad mZime Sedegis 
ufro mZime SedegSi gadazrdas. aRniSnuli ar exeba gaupatiurebas, ramdenadac gaupa-
tiureba qmedebis aRmniSvneli terminia da ara Sedegis. gaupatiurebis Sedegad si-
cocxlis mospobisas imitom aris naklebad mZime Sedegis ufro mZime SedegSi gadaz-
rda SeuZlebeli, rom gaupatiureba SedeggareSe anu formaluri danaSaulia da dam-
Tavrebulia gaupatiurebis damTavrebis momentSi, anu gaupatiurebis Semadgenlobis 
niSani ar aris konkretuli Sedegi. 

germanul iuridiul literaturaSi gamoTqmuli Sexedulebis mixedviT, roca 
janmrTelobis dazianebas sicocxlis mospoba mohyveba (germanuli ssk-is 227-e parag-
rafi), rTulia imis Tqma, sasjelis gamkacreba qmedebis saSiSroebidan gamomdinare-
obs Tu Sedegis saSiSroebidan.122  

zemoaRniSnulis sapirispirod, unda iTqvas, rom SedegiT kvalificirebuli Se-
madgenlobis dros sasjelis gamkacrebas kanonmdebeli yovelTvis Sedegs ukavSirebs 
da swored amitomac uwodeben aseT Semadgenlobas SedegiT kvalificirebul Semad-
genlobas. marTalia, sisxlis samarTlis kanonmdeblobaSi gvxvdeba iseTi Semadgenlo-
banic, romlebSic sasjelis gamkacrebas motivad kanonmdebeli subieqturi niSnebis — 
motivi, mizani — gasakicxaobas da  danaSaulis ganxorcielebisas gamoyenebuli saSua-
lebis saSiSroebas udevs, magram maT ar SeiZleba ewodoT SedegiT kvalificirebuli 
Semadgenlobani, rameTu makvalificirebeli niSani zog SemTxvevaSi ara Sedegi, aramed 
subieqturi niSania (mkvleloba angarebiT, mkvleloba sxva danaSaulis Cadenis gaadvi-
lebis mizniT) an kidev iseTi obieqturi niSani, rogoricaa danaSaulis Cadenis saSua-
leba (mkvleloba iseTi saSualebiT, romelic safrTxes uqmnis sxvaTa sicocxles da 
janmrTelobas). Tuki kanonmdebelma sasjeli gaamkacra qmedebis saSiSroebidan ga-
momdinare, saqme gveqneba ara SedegiT kvalificirebul SemadgenlobasTan, aramed 

                                                            
120   Wessels J., Beulke W., Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 

2010, 232, Rn. 617; Fischer T., Strafgesetzbuch und Nebengesetze, 57. Auflage, München, 2010, 129. § 18. 
Rn. 7. 

121  Fischer T., Strafgesetzbuch und Nebengesetze, 57. Auflage, München, 2010, 129. § 18. Rn. 7;  Wessels J., 
Beulke W., Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 2010, 232-
233.  Rn. 617. 

122   iqve. 
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sxva saxis umarTlobasTan. magaliTad, yaCaRoba ufro mkacrad isjeba, vidre Zarcva 
an kidev qurdoba, magram am SemTxvevaSi marTalia saqme gvaqvs  sxvadasxva xarisxis sa-
SiSroebis Semcvel qmedebasTan, Tumca dasaxelebuli Semadgenlobani unda ganvixi-
loT ara rogorc SedegiT kvalificirebuli Semadgenloba, aramed rogorc (mar-
TlwinaaRmdegobasTan erTad) sxvadasxva saxis sisxlissamarTlebrivi umarTlobis 
momcemi Semadgenloba. Tavad termini `SedegiT kvalificirebuli Semadgenlobac~ 
imas niSnavs, rom sasjelis gamkacrebis safuZvels, makvalificirebel niSans Sedegi 
unda warmoadgendes da ara sxva niSani. im Semadgenlobebs, romlis makvalificire-
beli niSani mizani da motivia, SeiZleba vuwodoT mizniT da motiviT kvalificirebu-
li Semadgenlobani. 

iseve dauSvebeli da gaumarTlebelia mcdelobis aRiareba mZime gaufrTxileb-
lobiTi SedegiT kvalificirebuli Semadgenlobis ganxorcielebisas, rogorc gauf-
rTxileblobiT ZiriTad SemadgenlobebSi. damnaSavis ganzraxvis miRma myofi SedegiT 
kvalificirebul SemadgenlobebSi mcdelobis SesaZleblobis dasasabuTeblad im ar-
gumentis moSvelieba, rom, sisxlis samarTlis kanonmdeblobis Sesabamisad, danaSauli 
ganzrax ganxorcielebulad iTvleba maSinac, rodesac ganzrax ganxorcielebul qme-
debas gaufrTxileblobiTi Sedegi mohyveba (Tanamdevi SedegiT kvalificirebuli da-
naSauli), ar aris sakmarisi da warmoadgens problemis gadawyvetis xelovnur gzas, 
romelic ar efuZneba myar argumentebs. yvela ganzraxva-gaufrTxileblobis kombina-
cia (Tanamdevi SedegiT kvalificirebuli deliqtebi), saqarTvelos ssk-is me-11 mux-
lis 1-li da germanuli ssk-is me-11 paragrafis me-2 punqtis miuxedavad, struqturu-
lad gaufrTxileblobiT danaSauls warmoadgens.123 

roca SedegiT kvalificirebul SemadgenlobaSi Sedegis mimarT kanonmdebeli ga-
ufrTxileblobis arsebobiT kmayofildeba da damnaSavis ganzrax moqmedebas aRniS-
nuli (makvalificirebeli) Sedegi ar mohyveba, damnaSave unda daisajos ara SedegiT 
kvalificirebuli Semadgenlobis, aramed ZiriTadi Semadgenlobis mcdelobisTvis, 
vinaidan mcdeloba ganzraxvis gareSe winaaRmdegobaSi modis mcdelobis sakanonmdeb-
lo definiciasTan.124 SedegiT kvalificirebul safrTxis deliqts ver miviRebT maSi-
nac, roca safrTxis Semqmneli ZiriTadi deliqtis mcdelobas mohyveba makvalifici-
rebeli Sedegi. SedegiT kvalificirebuli safrTxis deliqtis bazisad safrTxis Sem-
qmneli ZiriTadi Semadgenlobis ara mcdelobas, aramed dasrulebul Semadgenlobas 
ganixilavs b. hardtungic da aRniSnavs, rom rodesac kanonmdebeli makvalificirebe-
li Sedegis gamomwvev qmedebaze miuTiTebs, mxedvelobaSi kanonmdebels safrTxis das-
rulebuli ZiriTadi deliqti aqvs da ara misi mcdeloba.125 

 
 

                                                            
123   analogiur Sexedulebaze ix. Maurach  R., Gössel  K., Zipf  H., Strafrecht, Allgemeiner Teil, Band 2, 

Heidelberg, 1989, 140-141, Rn. 117;  Gössel  K., Dogmatische Überlegungen zur Teilnahme am erfolgs-
qualifizierten Delikt nach § 18 StGB, FS für Richard Lange zum 70. Geburtstag, Berlin, 1976, 235. 

124   Wessels J., Beulke W., Strafrecht, Allgemeiner Teil, Die Straftat und ihre Aufbau, 40. Auflage, Heidelberg, 
2010, 232, Rn. 617. 

125   Hardtung  B., Versuch und Rücktritt bei den Teilvorsatzdelikten des § 11 Abs. 2 StGB, Köln,  2002,  80-81. 
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6. daskvna 
 

daskvnis saxiT SeiZleba aRiniSnos, rom `SedegiT kvalificirebuli mcdelobis~ 
idea winaaRmdegobaSi modis zogadad mcdelobis sakanonmdeblo gansazRvrebasTan, 
ramdenadac mcdeloba ganzraxi moqmedebaa, rac imas niSnavs, rom damnaSavis ganzrax-
viT unda iyos moculi ara mxolod qmedeba, aramed Sedegic. SedegiT kvalificirebul 
namdvil deliqtebSi (ganzraxi moqmedebisa da gaufrTxileblobiTi Sedegis kombina-
cia) ki, gansxvavebiT SedegiT kvalificirebuli aranamdvili, formaluri deliqtebi-
sagan (sadac rogorc qmedeba, ise Sedegic damnaSavis ganzraxviTaa moculi), damnaSa-
vis ganzraxva ver faravs makvalificirebel Sedegs.  

termini `SedegiT kvalificirebuli mcdeloba~ (der erfolgsqualifizierte Versuch), gan-

sxvavebiT SedegiT kvalificirebuli Semadgenlobis mcdelobisagan (der Versuch einer 
Erfolgsqualifikation),  winaaRmdegobrivia, ramdenadac mcdeloba gulisxmobs iseT moqme-
debas, romelsac Sedegi ar mohyolia. Tuki Sedegi dadga, maSin saqme gvaqvs ara mcde-
lobasTan, aramed damTavrebul danaSaulTan. xolo Tu Sedegi ar dadga, ar gveqneba 
araTu SedegiT kvalificirebuli, aramed ZiriTadi Semadgenlobac. maSin, roca Ziri-
Tadi Semadgenlobis ganxorcielebis mcdelobas mohyveba is Sedegi, romelic ssk-is 
konkretul muxlSi makvalificirebel garemoebadaa miTiTebuli, ufro marTebuli 
iqneboda qmedebis kvalifikacia danaSaulTa erTobliobiT, Tu makvalificirebeli 
Sedegis mimarT damnaSaves gaufrTxileblobiTi damokidebuleba gaaCnia, xolo maSin, 
roca damnaSavis ganzraxva ara mxolod ZiriTadi Semadgenlobis, aramed makvalifici-
rebel Sedegsac moicavs, qmedeba SeiZleba dakvalificirdes, rogorc kvalificire-
buli Semadgenlobis mcdeloba, maSinac, roca saxezea mxolod ZiriTadi Semadgenlo-
biT gaTvaliswinebuli Sedegi da ara makvalificirebeli Sedegi, da maSinac, roca arc 
erTi Sedegi ar aris damdgari. pirvel SemTxvevaSi, roca mxolod ZiriTadi Sedegia 
damdgari, mosamarTlem damnaSaves ufro mkacri sasjeli unda dauniSnos, xolo meore 
SemTxvevaSi, roca arc ZiriTadi da arc makvalificirebeli Sedegi ar aris ganxorcie-
lebuli,  ufro msubuqi sasjeli unda iqnes gamoyenebuli.  

aRniSnulidan gamomdinare, unda iTqvas, rom warmodgenil sakamaTo sakiTxs mar-
Tebulad wyvets `Sedegis saSiSroebis Teoria~, romlis warmomadgenlebic namdvili 
SedegiT kvalificirebuli SemadgenlobisTvis damnaSavis dasjis aucilebel pirobad 
ZiriTadi Semadgenlobis srulad ganxorcielebas miiCneven da gamoricxaven kvalifi-
cirebuli Semadgenlobis mcdelobas, roca makvalificirebeli Sedegis mimarT damna-
Saves gaufrTxileblobiTi damokidebuleba gaaCnia. 

   

 
 

 



baCana jiSkariani* 

 
 
 
ekonomikuri sisxlis samarTali da misi mniSvneloba Tanamedrove 

saxelmwifosaTvis germaniis magaliTze 

 
1. Sesavali 

 
ekonomikuri sisxlis samarTali erT-erTi yvelaze aqtualuri, dinamikuri da 

problematuri sferoa Tanamedrove sisxlis samarTalSi. mis gareSe dReisaTvis war-
moudgenelia efeqturi brZolis warmarTva ekonomikur sferoSi Cadenili danaSaule-
bis winaaRmdeg. sisxlis samarTlis es mimarTuleba reaqciaa saxelmwifos mxridan am 

sferoSi Cadenili kriminalis winaaRmdeg.1                             

qarTul samarTlebriv literaturaSi, samwuxarod, jerjerobiT am sakiTxTan da-
kavSirebiT wyaroebis nakleboba SeimCneva, Tumca es srulebiTac ar niSnavs, rom qar-
Tuli kanonmdebloba, gansakuTrebiT sisxlis samarTlis kodeqsi, ekonomikur sfero-
Si Cadenil deliqtebs uyuradRebod tovebs. arsebuli literaturis simwiris fonze, 
gansakuTrebiT mniSvnelovania ekonomikuri sisxlis samarTlis cnebis, safuZvlebis, 
misi warmoSobis istoriisa da sxva saxelmwifoebSi arsebuli gamocdilebis gaanali-
zeba. mocemul statiaSi orientiri aRebuli iqneba germaniaSi arsebul situaciaze 
mocemul TemasTan dakavSirebiT. aseve garkveuli yuradReba daeTmoba saerTaSoriso 
organizaciebis farglebSi mimdinare procesebsac.       

amasTanave unda aRiniSnos isic, rom ekonomikur sisxlis samarTals, rogorc sas-
wavlo disciplinas, myari adgili uWiravs evropul universitetebSi, iqneba es saval-
debulo Tu arCeviTi sagnis saxiT. Tumca, imisaTvis, rom kargad iqnes gagebuli am 
dargSi Cadenili danaSaulebis arsi, saWiroa ara mxolod sisxlis samarTlis, aramed, 
garkveulwilad, sagadasaxado, savaWro Tu sxva sferoebis flobac. amas emateba evro-
kavSiris samarTalic, romelic, Tavis mxriv, did gavlenas axdens wevri saxelmwifoe-

bis samarTlebriv sistemebze.2  

 
2. ekonomikuri sisxlis samarTlis cneba 

 
miuxedavad imisa, rom ekonomikuri sisxlis samarTlis cneba aTeuli wlebia iuri-

diul literaturaSi gamoiyeneba, misi erTiani definicia germaniaSi dReisaTvis mainc 

                                                            
*  miunxenis universitetis sisxlis samarTlis, sisxlis samarTlis procesis, saerTaSo-

riso da evropuli sisxlis samarTlisa da ekonomikuri sisxlis samarTlis kaTedris 
doqtoranti. 

1  Wittig  P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 1, Rn. 1. 
2  Tiedemann  K., Wirtschaftsstrafrecht Allgemeiner Teil, 3. Aufl., Köln, 2010, Rn. 1. 
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ar aris Camoyalibebuli.3 es gamowveulia imiT, rom sisxlis samarTlis mocemuli mi-

marTuleba viwro CarCoebSi ver jdeba da kompleqsur midgomas saWiroebs.4  
yvela mcdeloba, Camoyalibebuliyo erTiani cneba, Cavarda. magaliTad, 1949 wels 

gamocemuli kanoni ekonomikuri sisxlis samarTlis Sesaxeb ar Seicavda arc erT de-
finiciis msgavs normas. 1954 wels ki am kanonSi Sevida cvlilebebi, ramac misi garkve-
uli nawilebis amoReba gamoiwvia konstituciasTan, kerZod, gansazRvrulobis prin-
cipTan Seusabamobis gamo.5  

Tavdapirvelad, zogadad, ekonomikur sisxlis samarTalze saubrisas ZiriTadi 
aqcenti keTdeboda TviTon damnaSavis pirovnebaze, anu danaSaulis mocemuli sfero-
saTvis mikuTvnebisaTvis gadamwyveti iyo is, Tu vin Caidina esa Tu is kanonsawinaaR-
mdego qmedeba.6 mogvianebiT cxadi gaxda, rom mxolod am kriteriumiT cnebis Semo-
fargvla ar iyo sakmarisi, vinaidan ekonomikuri danaSaulebis Sefaseba xdeba sxvadas-
xva aspeqtidan da TiToeul am aspeqts Tavisi mizani aqvs, romlebsac, bunebrivia, mxo-
lod damnaSavis pirovnebaze agebuli cneba ver daakmayofilebda.7 

zemoTqmulidan gamomdinare, germanul iuridiul literaturaSi gamoiyeneba 
sul mcire oTxi midgoma ekonomikuri sisxlis samarTlis definiciis mimarT: 

 
2.1. klasikuri, kriminologiuri definicia 

 
kriminologiuri midgomisaTvis gadamwyveti momentia TviTon damnaSavis pirov-

neba. ekonomikuri danaSauloba klasikuri midgomiT gaTanabrebulia amerikeli soci-

ologis, edvin sazerlendis mier 1939 wels gamoyenebul terminTan, e.w. „White-Collar-
Crime“-Tan. misTvis ekonomikuri danaSauli iyo is danaSauli, romelic sazogadoebaSi 
pativsacemma da didi avtoritetis mqone pirma Caidina.8 swored aqedan gamomdinare-
obs es saxelwodebac, romelic qarTulad SeiZleba iTargmnos rogorc `TeTri saye-
loebis mier Cadenili danaSaulebi~. sazerlendis mizani am terminis gamoyenebisas 
iyo is, rom mas ukuegdo gavrcelebuli mosazreba, TiTqos danaSaulebis Cadena xdeba 
mxolod sazogadoebis qveda fenebSi.9  

                                                            
3  Dannecker G., krebulSi Wabnitz H. B., Janovsky T. (Hrsg.), Handbuch des Wirtschafts- und Steuerstraf-

rechts, München, 2007, Kap. 1., Rn. 5.; Richter H., Müller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschafts-
strafrecht, 5. Aufl., Köln, 2011, § 3, Rn. 22.  

4  Dannecker  G., Wabnitz H. B., Janovsky T. (Hrsg.), Handbuch des Wirtschafts- und Steuerstrafrechts, Mün-
chen, 2007, Kap. 1., Rn. 5;  mimarTebaSi Tiedemann  K., Entwicklung und Begriff des Wirtschaftsstraf-
rechts, GA 1969, 78 – mocemul SemTxvevaSi tidemani erTmaneTisagan ganasxvavebs ekonomi-
kuri sisxlis samarTlis definiciebs farTo da viwro gagebiT   

5  Richter H., krebulSi Müller-Gugenberger C., Bieneck K.  (Hrsg.), Wirtschaftsstrafrecht, 5. Aufl., Köln, 
2011, § 3, Rn. 23.  

6  Otto  H., Konzeption und Grundsätze des Wirtschaftsstrafrechts, ZStW 1984, 341. 
7  iqve. 
8  Többens  H.W., Wirtschaftsstrafrecht, München, 2006, 2. 
9  Schwind H., Kriminologie, 21. Aufl., Heidelberg u.a., 2011, § 21, Rn. 16; Dannecker  G.,  Wabnitz H. B., 

Janovsky T. (Hrsg.), Handbuch des Wirtschafts- und Steuerstrafrechts, München, 2007, Kap. 1., Rn. 6. 
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Tanamedrove pirobebSi klasikuri definicia ar pasuxobs sisxlis samarTlis 
dogmatikis moTxovnebs, radgan is aqcents akeTebs damnaSavis pirovnebaze, maSin ro-
desac moqmedi sisxlis samarTali orientirebulia TviTon danaSaulebriv qmedeba-
ze.10 garda amisa, dReisaTvis ar arsebobs damnaSavis erTiani, klasikuri tipi (`TeTri 
sayelo”). ekonomikuri danaSauli SesaZlebelia Cadenil iqnes nebismieri, saSualo an 
dabali fenis warmomadgenlis mier, romelic dasaqmebulia romelime firmaSi.11 

mogvianebiT, anglosaqsur literaturaSi fexi moikida terminebma “occupational cri-
me” da “corporate crime”. pirveli termini moicavs im danaSaulebs, romlebic Cadenilia 
iuridiuli piris nebismieri TanamSromlis mier misi saqmianobis farglebSi am orga-
nizaciis interesebis sazianod, xolo meore Seexeba im qmedebebs, romelsac Cadis Tvi-
Ton es iuridiuli piri an misi TanamSromeli am organizaciis sasargeblod.12 samewar-
meo sisxlis samarTali dReisaTvis ekonomikuri sisxlis samarTlis Semadgeneli nawi-
lia,13 aqedan gamomdinare, misi definicia ar aris sakmarisi mTliani ekonomikuri sis-
xlis samarTlis arsis gagebisaTvis. ekonomikuri danaSaulis Cadena SesaZlebelia or-
ganizaciis farglebs gareTac.14 

 
2.2. definicia sisxlis samarTlis dogmatikis farglebSi 

 
ekonomikuri sisxlis samarTlis gageba sisxlis samarTlis dogmatikis farglebSi 

dakavSirebulia umarTlobis cnebasTan. am mimarTulebis momxreTa mosazrebiT, dana-
Saulebis mxolod da mxolod ekonomikis sferosTan mibma da amiT cnebis gansazRvra 
ar aris sakmarisi, radgan es ar qmnis specifikur umarTlobas, romelic msgavs socia-
lurad saziano qmedebebs sxva darRvevebisagan ganasxvavebda.15 imisaTvis, rom xazi ga-
esvas specifikuri umarTlobis moments, saWiroa danaSaulebrivi qmedebis dakavSire-
ba zeindividualur, koleqtiur samarTlebriv sikeTeebTan, anu ekonomikur sferoSi 
Cadenili deliqtebi safrTxes uqmnis mTlian ekonomikur wesrigs da mis calkeul in-
stitutebs.16   

maSasadame, sisxlis samarTlis dogmatikis TvalsazrisiT, ekonomikuri sisxlis 
samarTlis gageba mdgomareobs imaSi, rom is koleqtiur samarTlebriv sikeTeebs 
icavs.17 Tumca, magaliTad, roqsini araindividualuri samarTlebrivi sikeTeebis dac-
vis ideas kritikulad udgeba. misi mosazrebiT, e.w. koleqtiuri samarTlebrivi sike-
Te realobaSi mainc individualuri samarTlebrivi sikeTeebis jamia. magaliTad, Tu 

                                                            
10  Wittig  P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 2, Rn. 11. 
11  Többens  H.W., Wirtschaftsstrafrecht, München, 2006, 3. 
12  Wittig P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 2, Rn. 12; Dannecker G., Wabnitz H. B., Ja-

novsky T. (Hrsg.), Handbuch des Wirtschafts- und Steuerstrafrechts, München, 2007, Kap. 1., Rn. 6. 
13  Mittelsdorf  K., Unternehmensstrafrecht im Kontext, Heidelberg, 2007, 7. 
14  Wittig  P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 2, Rn. 14. 
15  Otto  H., Konzeption und Grundsätze des Wirtschaftsstrafrechts , ZStW 1984, 342. 
16  iqve. 
17  Aschenbach  H., Zur Entwicklung des Wirtschaftsstrafrechts in Deutschland seit dem späten 19. Jahrhun-

dert, JURA 2007, 342. 



 
 

b. jiSkariani,  ekonomikuri sisxlis samarTali da misi mniSvneloba 
Tanamedrove saxelmwifosaTvis germaniis magaliTze 

 

 230 

safrTxe eqmneba ramdenime sakredito dawesebulebis qonebas, sinamdvileSi safrTxe 
eqmneba calkeuli dawesebulebis individualur samarTlebriv sikeTes.18 am mosazre-
bas ar eTanxmeba tidemani, romelic sakredito da safondo birJebis sferoSi moqmed 
germanul kanonmdeblobaze miuTiTebs, sadac aqcenti maT institucionalur buneba-
ze keTdeba da es ki individualur interesebze maRla dgas.19  

 
2.3. sisxlis samarTlis procesidan gamomdinare definicia 

 
miuxedavad germaniis farglebSi ararsebuli ekonomikuri sisxlis samarTlis Tu 

ekonomikuri danaSaulebis erTiani cnebisa, kanonmdebeli mainc iZulebuli gaxda, am 
kategoriis saqmeebis gansjadoba sasamarTloebis specialuri palatebisaTvis mie-
kuTvnebina. saqmeebis sirTulidan da specifikuri codnis aucileblobidan gamomdi-

nare, 1971 wels saerTo sasamarTloebis Sesaxeb kanonSi, kerZod §74c-Si CamonaTvalia 
im saqmeebisa, romlebzec ekonomikuri sisxlis samarTlis palatebis kompetencia 

vrceldeba.20  

Tavidanve unda aRiniSnos, rom am SemTxvevaSi saubaria mxolod da mxolod pro-
cesualur aspeqtze. zemoT aRniSnuli muxlis mizani ar yofila da arc aris legalu-
ri definiciis Camoyalibeba, Tumca, miuxedavad amisa, is dReisaTvis mniSvnelovan sa-
orientacio funqcias asrulebs. misi meSveobiT SesaZlebelia ufro efeqturad gan-

xorcieldes brZola ekonomikuri danaSaulebis winaaRmdeg.21  

saerTo sasamarTloebis Sesaxeb kanonis §74c-Si CamoTvlilia ekonomikuri xasia-

Tis Semdegi danaSaulebi: danaSaulebi, gamomdinare sxvadasxva specialuri kanonebi-
dan, magaliTad, rogoricaa kanoni patentis Sesaxeb, kanoni aqciebis Sesaxeb, kanoni 
bankebisa da safondo birJebis Sesaxeb, kanoni gakotrebis Sesaxeb da ase Semdeg. garda 
amisa, kanonmdebelma aqve Seitana is danaSaulebi, romlebic mocemulia germaniis sis-
xlis samarTlis kodeqsSi. esenia: TaRliToba, qrTamis aReba, gaflangva da sxva. moce-
muli deliqtebi mxolod maSin moeqceva specialuri palatis kompetenciaSi, Tu maT 

gadasawyvetad saWiroa ekonomikuri aspeqtebis gansakuTrebuli codna (§ 74c Nr.6). 
  rogorc vxedavT, zemoT ganxiluli arc erTi gageba ekonomikuri sisxlis samar-

Tlisa ar gamodgeba am dargis srulyofili definicirebisaTvis. verc erT maTgans 
ver mieniWeba gansakuTrebuli upiratesoba. daskvnis saxiT mxolod is SeiZleba iT-
qvas, rom TiToeuli midgoma Taviseburad sworia im aspeqtis gaTvaliswinebiT, Tu 
romeli mxridan mivudgebiT ekonomikur danaSaulebs da ekonomikur sisxlis samar-
Tals, iqneba es damnaSavis pirovnebis, samarTlebrivi sikeTis Tu procesualuri mo-
mentebi.    

                                                            
18  Roxin C., Strafrecht Allgemeiner Teil, Bd. 1, 4. Aufl., München 2006, § 2, Rn. 75 da Semdegi. 
19  Tiedemann  K., Wirtschaftsstrafrecht Allgemeiner Teil, 3. Aufl., Köln, 2010, Rn. 45. 
20  Richter  H., krebulSi Müller-Gugenberger C., Bieneck K.  (Hrsg.), Wirtschaftsstrafrecht, 5. Aufl., Köln, 

2011, § 3, Rn. 26.  
21  Schwind  H., Kriminologie, 21. Aufl., Heidelberg u.a. 2011, § 21, Rn. 18. 
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3. ekonomikuri sisxlis samarTlis warmoSobis istoria  
 

ekonomikuri sakiTxebis sisxlissamarTlebrivi meqanizmebis meSveobiT daregu-
lirebis praqtika ar aris mxolod bolo ramdenime saukunisaTvis damaxasiaTebeli. ma-
galiTad, jer kidev klasikuri romis samarTali iTvaliswinebda sasjelebs xorbalze 
spekulaciisaTvis. misi mTavari mizani iyo mosaxleobis xorbliT momaragebis uzrun-

velyofa.22 sainteresoa isic, rom sityvas yalbi (germ. "falsch”), romelic germanul ena-
Si Sua saukuneebidan mkvidrdeba, aqtualoba dResac ar daukargavs samarTlebriv ena-
Si da gamoiyeneba mTel rig danaSaulebTan mimarTebaSi.23  

rac Seexeba Semdgom periods, ekonomikurma sisxlis samarTalma ganviTarebis 
sxvadasxva etapi ganvlo. jer kidev 1871 wlis germaniis imperiis sisxlis samarTlis 
kodeqsi Seicavda TaRliTobis Semadgenlobas, Tumca manamdec CrdiloeT germanuli 
kavSiris kanonmdeblobaSi Cadebuli iyo samewarmeo saqmianobis maregulirebeli sis-
xlissamarTlebrivi Sinaarsis normebi.24 zogadad, unda aRiniSnos is, rom me-19 sauku-
neSi imZlavra liberalizmis ideam da samarTlis mTavari aqcenti individis dacvaze 
iqna gadatanili.25  

ekonomikuri sisxlis samarTlisaTvis gardamtexi momenti iyo pirveli msoflio 
omis dasawyisi. germaniaSi mTeli ekonomika gadaerTo samxedro miznebze da saWiro 
gaxda saxelmwifos mxridan ekonomikis mkacri regulireba.26 situacia iqamdec ki mivi-
da, rom 1918 wlisaTvis normebis saerTo raodenobam, romlebic ekonomikur sakiTxeb-
ze sisxlissamarTlebriv sanqciebsac Seicavdnen, daaxloebiT 40000-s miaRwia.27   

pirveli msoflio omis dasrulebis Semdeg ki aucilebeli gaxda inflaciisa da 
produqciis simwiris problemebTan gamklaveba. germanelma kanonmdebelma specialu-
ri, spekulaciis sakiTxebze momuSave sasamarTloebic ki Seqmna. aseve iyo kapitalis 
sazRvargareT gadinebis Tavidan acilebis mcdeloba sisxlissamarTlebrivi sanqcie-
bis gamkacrebis gziT.28 saerTo jamSi, vaimaris respublikaSi,29 pirveli msoflio omis 
periodTan SedarebiT, saxelmwifos ekonomikaSi Careva mainc Serbilda.30  

                                                            
22  Tiedemann  K., Wirtschaftsstrafrecht Allgemeiner Teil, 3. Aufl., Köln, 2010, Rn. 48. 
23  iqve. 
24  Aschenbach  H., Zur Entwicklung des Wirtschaftsstrafrechts in Deutschland seit dem späten 19. Jahrhun-

dert,  JURA 2007, 343. 
25  Richter,  H., krebulSi Müller-Gugenberger C., Bieneck K.  (Hrsg.), Wirtschaftsstrafrecht, 5. Aufl., Köln, 

2011, § 2, Rn. 9. 
26  Jescheck  H.H., Das deutsche Wirtschaftsstrafrecht,  JZ 1959, 457; Tiedemann  K., Entwicklung und Begriff 

des Wirtschaftsstrafrechts, GA 1969, 73;  Aschenbach  H., Zur Entwicklung des Wirtschaftsstrafrechts in 
Deutschland seit dem späten 19. Jahrhundert, JURA 2007, 343. 

27   Aschenbach H., Zur Entwicklung des Wirtschaftsstrafrechts in Deutschland seit dem späten 19. Jahrhundert, 
JURA 2007, 343.  

28  Richter,  H., krebulSi Müller-Gugenberger C., Bieneck K.  (Hrsg.), Wirtschaftsstrafrecht, 5. Aufl., Köln, 
2011, § 2, Rn. 20. 

29  ase ewodeboda germanias 1918 wlidan, sanam hitleri movidoda xelisuflebaSi da 
`mesame raixs~ gamoacxadebda. 

30  Tiedemann  K., Entwicklung und Begriff des Wirtschaftsstrafrechts, GA 1969, 74. 
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nacional-socialisturi diqtaturis periodisaTvis (1933-1945), saxelmwifo 
mmarTvelobis formidan gamomdinare, damaxasiaTebeli iyo e.w. marTvadi ekonomika.31 
diqtaturis pirobebSi iseT SemTxvevebsac hqonda adgili, rom hitleri erTpirovnu-
lad ukve miRebul sasamarTlo gadawyvetilelebs cvlida, romelTa Sesaxebac is Sem-
TxveviT an presis meSveobiT igebda. msgavsma faqtebma da arsebuli regulaciebis 
didma raodenobam xeli Seuwyo samarTlebriv arastabilurobas.32 Tu mesame raixamde 
periodSi germanul samarTalSi ekonomikuri sisxlis samarTali naklebad mniSvnelo-
van rols asrulebda, situacia radikalurad Seicvala xelisuflebaSi hitleris mos-
vliT. ekonomika samxedro miznebze gadaerTo da sisxlissamarTlebrivi meqanizmebiT 
misi regulacia gaaqtiurda. magaliTad, 1936 wlis kanoni ekonomikuri sabotaJis Sesa-
xeb sikvdiliT dasjas iTvaliswinebda germaniis im moqalaqeebis mimarT, romlebic, 
ganzrax da piradi miznebidan gamomdinare, kanonis moTxovnebis sawinaaRmdegod saku-
Tar qonebas sazRvargareT gaitandnen da amiT germaniis ekonomikas mniSvnelovan zi-
ans miayenebdnen.33 saerTo jamSi, nacional-socializmis periodSi moqmedi ekonomikis 
sferos maregulirebeli normebi samarTlebrivi saxelmwifos moTxovnebs ar pasu-
xobda da morgebuli iyo konkretul ideologiasa da fiureris pirovnebas.34  

meore msoflio omis Semdgom, ramdenimewlian gardamaval periods, 1949 wels 
mohyva ori saxelmwifos, germaniis demokratiuli da germaniis federaciuli respub-
likebis Seqmna. germaniis demokratiuli respublika germaniis gaerTianebamde sabWo-
Ta kavSiris modelis mixedviT viTardeboda da misi samarTalic Sesabamis gavlenas ga-
nicdida. rac Seexeba germaniis federaciul respublikas, is Tavisufali ekonomikis 
modelze iqna dafuZnebuli.35 sainteresoa is faqti, rom am axalCamoyalibebul saxel-
mwifoSi Tavdapirvelad kanonmdebeli cdilobda, maqsimalurad Tavi Seekavebina eko-
nomikaSi sisxlissamarTlebrivi meTodebiT Carevisagan. meoce saukunis 50-60-ian 
wlebSi gadamwyveti iyo dawyebuli ekonomikuri bumisaTvis36 maqsimaluri xelSewyo-

ba.37 jer kidev 1949 wels iqna miRebuli kanoni ekonomikuri sisxlis samarTlis Sesaxeb 
da misi mizani iyo manamde arsebuli regulaciebis Semcireba. mTavari siaxle ki is iyo, 
rom moxda danaSaulebisa da gadacdomebis erTmaneTisagan gamoyofa.38 ieSekis Sefase-
biT, es iyo erT-erTi umniSvnelovanesi reforma germaniis sakanonmdeblo istoria-
Si.39 1954 wels gamoica kanoni ekonomikuris sisxlis samarTlis gamartivebis Sesaxeb, 
romelmac wina kanonis bevri Semadgenlobis gauqmeba gamoiwvia.40  

                                                            
31  Buchmann  P., Wirtschaft und Recht im Nationalsozialismus, JuS 1991, 13. 
32  iqve, 15. 
33  iqve, 18. 
34  Wittig  P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 3, Rn. 5. 
35  Jescheck  H.H., Das deutsche Wirtschaftsstrafrecht,  JZ 1959, 458. 
36  germaniis istoriaSi am periods „ekonomikur saocrebasac“ uwodeben. 
37  Aschenbach  H., Zur Entwicklung des Wirtschaftsstrafrechts in Deutschland seit dem späten 19. Jahrhun-

dert,  JURA 2007, 344. 
38  Richter  H.,  krebulSi Müller-Gugenberger C., Bieneck K.  (Hrsg.), Wirtschaftsstrafrecht, 5. Aufl., Köln, 

2011, § 2, Rn. 26. 
39  Jescheck H.H., Das deutsche Wirtschaftsstrafrecht,  JZ 1959, 458.  
40  Wittig P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 3, Rn. 9. 
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danaSaulebsa da gadacdomebs Soris arsebuli gansxvavebis konteqstSi gansakuT-

rebiT mniSvnelovania 1952 wlis kanoni gadacdomebis Sesaxeb. misi miRebidan moyole-

buli dauSvebelia, rom sisxlissamarTlebrivi xasiaTis fuladi jarimebi administra-

ciuli organoebis mier iqnes Sefardebuli.41 germaniis sakonstitucio sasamarTlom 

daadgina, rom sisxlissamarTlebrivi xasiaTis sasjeli qmedebis socialur-eTikur 

gakicxvasTanaa dakavSirebuli,42 xolo administraciuli jarima ar iwvevs dajarime-

buli piris avtoritetis msgavsi moculobiT Selaxvas.43 administraciuli jarimebi, 

saerTo jamSi, ufro naklebad amZimebs piris mdgomareobas da garda amisa, sisxlissa-

marTlebrivi sanqciebisagan gansxvavebiT, germanuli samarTlis mixedviT maTi gamo-

yeneba SesaZlebelia iuridiuli pirebis mimarTac.44 

ekonomikuri sisxlis samarTlis sferoSi aRsaniSnavia 1976 wlis pirveli kanoni 

ekonomikur danaSaulebTan brZolis Sesaxeb,45 romelic specialuri komisiis far-

glebSi ramdenimewliani msjelobis Semdeg iqna miRebuli.46 mis safuZvelze sisxlis 

samarTlis kodeqsSi gaCnda axali Semadgenloba, kerZod §264 — TaRliToba subsidieb-

Tan mimarTebaSi.47  

1986 wels gamocemul iqna meore kanoni ekonomikur danaSaulebTan brZolis Sesa-

xeb. man aseve gamoiwvia germaniis sisxlis samarTlis kodeqsSi mTeli rigi siaxleebis 

Setana. magaliTad, sisxlis samarTlis kodeqss daemata §263a. am muxliT dasjadia TaR-
liToba, Cadenili kompiuteruli meTodebiT, iqneba es yalbi monacemebis gamoyenebis, 

monacemebis unebarTvod gamoyenebis Tu sxva gziT.48 garda amisa, kodeqss daemata sxva 

paragrafebic. §264a dasjad qmedebad acxadebs TaRliTobas, Cadenils kapitaldabande-

bis sferoSi.49 §266a iTvaliwinebs damsaqmeblis sanqcionirebas, Tu man dasaqmebulisaT-

vis gankuTvnili socialuri dazRveva ar Seitana Sesabamis dawesebulebaSi.50 § 266b exe-

ba sakredito baraTebis an Cekebis borotad gamoyenebas51 da ase Semdeg.  

kanoni organizebul danaSaulobasTan brZolis Sesaxeb miRebul iqna 1992 wels, 

romlis safuZvelzec sisxlis samarTlis kodeqsSi Sevida fulis gaTeTrebis Semad-

                                                            
41  Wittig  P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 3, Rn. 10. 
42  germaniis sakonstitucio sasamarTlos gadawyvetilebaTa krebuli BVerfGE 27,18. 
43  iqve, 33. 
44  Wittig  P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 3, Rn. 11 da Semdegi. 
45  Tiedemann K., Wirtschaftsstrafrecht Allgemeiner Teil, 3. Aufl., Köln, 2010, Rn. 53. 
46  Tiedemann K., Der Entwurf eines Ersten Gesetzes zur Bekämpfung der wirtschaftskriminalität,  ZStW 1975, 

253  da Semdegi. 
47  Aschenbach H., Zur Entwicklung des Wirtschaftsstrafrechts in Deutschland seit dem späten 19. Jahrhundert, 

JURA 2007, 346. 
48  Möhrenschlager  M., Das zweite Gesetz zur Bekämpfung der Wirtschaftskriminalität, wistra 1986, 131. 
49  dawvrilebiT ix. Weber U., Das zweite Gesetz zur Bekämpfung der Wirtschaftskriminalität, NStZ 1986, 

485 da Semdegi. 
50  iqve, 487 da Semdegi. 
51  iqve, 483 da Semdegi. 



 
 

b. jiSkariani,  ekonomikuri sisxlis samarTali da misi mniSvneloba 
Tanamedrove saxelmwifosaTvis germaniis magaliTze 

 

 234 

genloba.52 mogvianebiT, am muxlSi isev Sevida cvlilebebi, ramac misi Sinaarsi kidev 

ufro gaamkacra.53 

bolo periodSi gamocemul kanonebs Soris, romlebmac gavlena moaxdina zogadad 
ekonomikur sisxlis samarTalze, aRsaniSnavia 1997 wlis kanoni korufciasTan brZo-
lis Sesaxeb. mis safuZvelze, rogorc es ekonomikur danaSaulebTan brZolis Sesaxeb 
kanonis SemTxvevaSi moxda, sisxlis samarTlis kodeqsSi mniSvnelovani siaxleebi 
Sevida. kodeqss daemata iseTi Semadgenlobebi, rogoricaa § 298 — qrTamis aReba da 

qrTamis micema samewarmeo saqmianobis sferoSi.54 cvlilebebi Sevida aseve samoxeleo 

danaSaulebis TavSic.55  

 
4. evropuli kanonmdeblobis gavlena ekonomikur sisxlis samarTalze 

 
4.1. evrosabWo da ekonomikuri sisxlis samarTali 

 
1949 wels daarsebuli evrosabWo evropuli saxelmwifoebis yvelaze didi gaer-

Tianebaa. is aris damoukidebeli saerTaSoriso organizacia da gaaCnia Sesabamisi or-

ganoebi, iqneba es ministrTa komiteti, saparlamento asamblea Tu regionebis kongre-

si.56 evrosabWos farglebSi moqmedi umniSvnelovanesi dokumentia adamianis ufleba-

Ta evropuli konvencia. is miRebul iqna romSi 1950 wels da aTi saxelmwifos mxridan 

ratifikaciis Sedegad ZalaSi Sevida 1953 wels.57 amJamad evrosabWoSi gawevrianebis 

erT-erTi winapiroba am konvenciisadmi mierTebaa.58 aqedan gamomdinare, yvela is mux-

li, romelic zogadad gavlenas axdens wevri saxelmwifoebis, maT Soris saqarTvelos 

sisxlissamarTlebriv kanonmdeblobaze, TavisTavad gaTvaliswinebul unda iqnes eko-
nomikuri danaSaulebis mimarTac. magaliTad, aviRoT Tundac konvenciis me-5 muxli. 

is nebismieri piris mimarT adgens samarTlisa da Tavisuflebis uflebas, rac gulis-

xmobs maT dacvas TviTneburi Tavisuflebis aRkveTisagan.59 ekonomikur danaSauleb-

Tan mimarTebaSi aseve gansakuTrebuli yuradReba unda mieqces adamianis uflebaTa 

                                                            
52  Wittig P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 3, Rn. 17; Wessels/Hillenkamp, Strafrecht, 

Besonderer Teil 2, 34. Aufl., Heidelberg u.a. 2011, Rn. 890.  
53  dawvrilebiT ix. Dannecker G., krebulSi Wabnitz H. B., Janovsky T. (Hrsg.), Handbuch des Wirt-

schafts- und Steuerstrafrechts, München, 2007, Kap. 1., Rn. 97 da Semdegi. 
54  Dölling D., Die Neuregelung der Strafvorschriften gegen Korruption, ZStW 2000, 347 da Semdegi; 

Wolters G., Die Änderungen des StGB durch das Gesetz zur Bekämpfung der Korruption, JuS 1998, 1103. 
55  Dölling  D., Die Neuregelung der Strafvorschriften gegen Korruption, ZStW 2000, 335 da Semdegi; 

Wolters  G., Die Änderungen des StGB durch das Gesetz zur Bekämpfung der Korruption, JuS 1998, 1104 
da Semdegi. 

56  Safferling C., Internationales Strafrecht,  Berlin u.a. 2011, § 13,  Rn. 4. 
57  Satzger  H., Internationales und Europäisches Strafrecht, Baden-Baden, 5. Aufl., 2011, § 11, Rn. 7.  
58  Ambos  K., Internationales Strafrecht, 2. Aufl., München, 2008, § 10, Rn. 7. 
59  Meyer-Ladewig  J., EMRK,  München, 3. Aufl.,  2011, Art. 5, Rn. 1. 
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konvenciis me-6 muxls — samarTliani sasamarTlos uflebas.60 es muxli evrosabWos 

wevri saxelmwifoebisagan moiTxovs, rom nebismier pirs hqondes saSualeba, misi saqme 
ganxilul iqnes sajarod da samarTliani sasamarTlos pirobebSi Sesabamis vadebSi. 

me-6 muxls didi praqtikuli mniSvneloba aqvs da amas adasturebs statistikac. ker-

Zod, strasburgis sasamarTloSi ganxilul saqmeTa umetesoba, mag., 2009 wels, swored 

mas exeboda.61  

garda zemoT aRniSnuli muxlebisa, evrosabWos wevri saxelmwifoebisaTvis mniS-
vnelovania konvenciis sxva muxlebic, romelTa cal-calke ganxilvac Sors wagviyvan-
da. esenia: sicocxlis ufleba _ mux. 2, wamebis akrZalva — mux. 3, kanonierebis princi-
pi — mux. 7, udanaSaulobis prezumfcia — mux. 6, abz. 2 da a.S. nebismieri mocemuli mux-
lis darRvevasTan dakavSirebiT moqalaqeebs SeuZliaT mimarTon adamianis uflebaTa 
dacvis evropul sasamarTlos, romlis gadawyvetilebebic, saerTo jamSi, xels 

uwyobs evropul saxelmwifoebSi erTiani standartebis damkvidrebas.62  
evrosabWos farglebSi dadebul iqna 200-ze meti sisxlis samarTlisaTvis mniS-

vnelovani SeTanxmeba,63 maT Soris, eqstradaciis Sesaxeb SeTanxmeba. mis safuZvelze, 
garkveuli winapirobebis arsebobis SemTxvevaSi, erT wevr saxelmwifos SeuZlia meore 
wevri saxelmwifosagan moiTxovos Zebnili piris gadacema, Tu is mis teritoriaze im-

yofeba.64 es piri SesaZloa iZebnebodes (an ukve damdgaria ganaCeni) ekonomikuri xasia-
Tis danaSaulis gamoc. amave konteqstSi mniSvnelovania aseve evropuli SeTanxmeba sa-

marTlebrivi daxmarebis Sesaxeb.65  
saerTo jamSi, evrosabWosTan dakavSirebiT unda iTqvas, rom mis farglebSi miR-

weul SeTanxmebebs yovelTvis sWirdeba TiToeul wevr saxelmwifoSi ratifikacia, ra-
Ta maT realurad imoqmedon. es ki xangrZliv procedurebTan aris dakavSirebuli da 

asustebs maT efeqturobas.66  

 

                                                            
60  Müller-Gugenberger  C., krebulSi Müller-Gugenberger C., Bieneck K.  (Hrsg.), Wirtschaftsstrafrecht, 5. 

Aufl., Köln, 2011, § 5, Rn. 13. 
61  Meyer-Ladewig  J., EMRK,  München, 3. Aufl.,  2011, Art. 6, Rn. 1. 
62  Müller-Gugenberger  C., krebulSi Müller-Gugenberger C., Bieneck K.  (Hrsg.), Wirtschaftsstrafrecht, 5. 

Aufl., Köln, 2011, § 5, Rn. 15; Sead. Satzger  H., Internationales und Europäisches Strafrecht, Baden-
Baden, 5. Aufl., 2011, § 11, Rn. 19. 

63  Müller-Gugenberger  C., krebulSi Müller-Gugenberger C., Bieneck K.  (Hrsg.), Wirtschaftsstrafrecht, 5. 
Aufl., Köln, 2011, § 5, Rn. 16. 

64  Ambos K., Internationales Strafrecht, 2. Aufl., München,  §10, Rn. 73.  
65  Müller-Gugenberger   C., krebulSi Müller-Gugenberger C., Bieneck K. (Hrsg.), Wirtschaftsstrafrecht, 5. 

Aufl., Köln, 2011, § 5, Rn. 16; evrosabWos farglebSi gamocemul iqna sxva uamravi mniS-
vnelovani aqti, romelic gavlenas axdens ekonomikur sisxlis samarTalzec, magram 
maTi ganxilva Sors wagviyvanda da ar warmoadgens am statiis mizans. SegviZlia dava-
saxeloT, magaliTad, SeTanxmeba korufciis, terorizmTan brZolis, kiberdanaSa-
ulobis Sesaxeb — dawvr. ix. Dannecker  G. krebulSi  Wabnitz H. B., Janovsky T. (Hrsg.), 
Handbuch des Wirtschafts- und Steuerstrafrechts, München, 2007, Kap. 2., Rn. 27 da Semdegi. 

66  Müller-Gugenberger  C. krebulSi Müller-Gugenberger C., Bieneck K.  (Hrsg.), Wirtschaftsstrafrecht, 5. 
Aufl., Köln, 2011, § 5, Rn. 16. 



 
 

b. jiSkariani,  ekonomikuri sisxlis samarTali da misi mniSvneloba 
Tanamedrove saxelmwifosaTvis germaniis magaliTze 

 

 236 

4.2. evrokavSiri da ekonomikuri sisxlis samarTali 
 

evrosabWosagan gansxvavebiT, evrokavSiri misi struqturidan gamomdinare, bev-
rad ufro meti samarTlebrivi saSualebiTaa aRWurvili, raTa moaxdinos gavlena wev-

ri saxelmwifoebis mTlian da ara mxolod ekonomikur (sisxlis) samarTalze.67 evroga-
erTianebis idea, romelic evrokavSiris winamorbedi iyo, swored ekonomikuri urTi-
erTobebis sawyisebze iyo dafuZnebuli. evropuli integraciis sawyisad iTvleba 1951 

wels Seqmnili evropis qvanaxSirisa da foladis gaerTianeba.68  
1951 wlidan moyolebuli evropam ganviTarebis didi gza ganvlo, romelic kidev 

ufro met integraciaSi da samarTlebrivi sistemebis daaxloebaSi gamoixata.69 dRei-
saTvis evrokavSiris mTavari samoqmedo dokumentia 2009 wlis dekemberSi ZalaSi Se-
suli lisabonis xelSekruleba. is evrokonstituciis proeqtis Cavardnis Semdeg iqna 

xelmowerili.70 sisxlis samarTalTan mimarTebaSi lisabonis xelSekrulebam mniSvne-
lovani siaxleebi Semoitana. aRsaniSnavia, rom sisxlis samarTali yovelTvis wevri sa-
xelmwifoebis suverenitetis erT-erT mTavar gamoxatulebad iTvleboda da masze ev-
rokavSiris kompetencia ar vrceldeboda. evrokavSirs ar hqonda ufleba, gamoeca 

sisxlissamarTlebrivi Sinaarsis direqtivebi.71 Tumca evrokavSiris saqmianobis wesis 
Sesaxeb xelSekrulebis (romelic lisabonis xelSekrulebis Semadgeneli nawilia) 83-e 
muxlma situacia radikalurad Secvala da am organizacias mieca rig sferoebSi sis-

xlissamarTlebrivi Sinaarsis direqtivebis gamocemis ufleba.72 ekonomikuri sisxlis 
samarTlisaTvis gansakuTrebiT mniSvnelovania Semdegi sferoebi, romlebzec, evro-
kavSirs 83-e muxlis pirveli nawilidan gamomdinare, SeuZlia gavlenis moxdena: tero-
rizmi, korufcia, gadaxdis saSualebebis gayalbeba, kompiuteruli danaSauloba da 
organizebuli danaSauloba. Tumca, Tu saWiro gaxda, SesaZlebelia direqtivebis ga-
mocema sxva mimarTulebebiTac. 83-e muxlis mizania, maqsimalurad moxdes wevri sa-

xelmwifoebis kanonmdeblobis harmonizacia zemodasaxelebul sferoebSi.73 

                                                            
67  dawvrilebiT evropuli samarTlis wevri saxelmwifoebis sisxlis samarTalze 

gavlenebis Sesaxeb ix. jiSkariani b., evropuli samarTali da misi gavlena nacionalur 
sisxlis samarTalze, `samarTlis Jurnali~, 1-2/2010, 240.   

68  Pechstein  M krebulSi Streinz, R. (Hrsg.), EUV/EGV, München 2003, Art. 1 EUV, Rn. 1. 
69  evrokavSiris warmoSobis istoriasTan dakavSirebiT ix. Bieber/Epiney/Haag, Die Europäische 

Union, 9. Aufl., Baden-Baden 2011,  §1 Rn. 14 da Semdegi; aseve turava m. (red), evropuli 
sisxlis samarTali, Tb. 2010, 6 da Semdegi. 

70  Tu ratom Cavarda evropuli konstituciis proeqti, ix. Streinz/Ohler/Herrmann, der Vertrag 
von Lissabon zur Reform der EU, 3. Aufl., München 2010, 14 da Semdegi.  

71  Hecker B., Europäisches Strafrecht, 3. Aufl., Heidelberg u.a., § 8, Rn. 2. 
72  Satzger H., Internationales und Europäisches Strafrecht, 5. Aufl., Baden-Baden, 2011, § 9 Rn. 34. 
73  jiSkariani b., sisxlissamarTlebrivi harmonizaciis kompetencia evrokavSiris saqmia-

nobis wesis Sesaxeb xelSekrulebis 83-e muxlis mixedviT, Jurn. „marTlmsajuleba da 
kanoni“, 3/2011, 103; turava m. (red), evropuli sisxlis samarTali, Tb. 2010, 110 da 
Semdegi. 83-e muxlis Targmani ix. krebulSi  turava m. (red), evropuli sisxlis 
samarTali, Tb. 2010, 120. 
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garda amisa, unda aRiniSnos evrokavSiris saqmianobis wesis Sesaxeb xelSekrule-
bis 83-e muxlis me-2 nawili, romlis meSveobiTac evrokavSirs mieca saSualeba, auci-
leblobis SemTxvevaSi sisxlissamarTlebrivi Sinaarsis direqtivebi gamosces im sfe-
roebSi, romlebSic harmonizacia adre sxva meqanizmebiT ukve ganxorcielda.74 magram 
aris Tu ara 83-e muxlis safuZvelze SesaZlebeli, evrokavSirma pirdapir sisxlissa-
marTlebrivi sakanonmdeblo saqmianoba ganaxorcielos da gamosces normebi, romel-
Ta Sesruleba wevr saxelmwifoebSi iseve savaldebulo iqneboda, rogorc es Sidasa-
xelmwifoebrivi normebis SemTxvevaSi xdeba? am kiTxvas uaryofiTi pasuxi unda gae-
ces. 83-e muxli mimarTulia mxolod da mxolod harmonizaciisaken. isic saubaria mi-
nimalur standartebze. jer xdeba direqtivis gamocema evrokavSiris mier, Semdeg ki 
misi implementacia Sida kanonmdeblobaSi, raTa man realuri moqmedebis Zala SeiZi-
nos.75 lisabonis xelSekrulebis xelmoweriT wevri saxelmwifoebi jer kidev ar wasu-
lan ise Sors, rom daeSvaT Sidasaxelmwifoebriv sisxlis samarTalSi  pirdapiri Care-
vis meqanizmebi. 

miuxedavad wevri saxelmwifoebis sisxlissamarTlebriv sistemebSi Carevisagan 
maqsimalurad Tavis Sekavebisa, lisabonis xelSekrulebiT evrokavSiris samarTleb-
riv realobaSi mainc gaCnda iseTi garkveuli siaxleebi, romlebze dayrdnobiTac bri-
usels ukve SeuZlia ara marto direqtivebi, aramed sisxlissamarTlebrivi Sinaarsisa 
da pirdapiri moqmedebis Zalis mqone dadgenilebebi gamosces. es siaxle ekonomikuri 
sisxlis samarTlis sferos exeba, kerZod, evrokavSiris saqmianobis wesis Sesaxeb xel-
Sekrulebis 325-e muxls — TaRliTobebTan brZola.76 es muxli avaldebulebs wevr sa-
xelmwifoebs evrokavSiris winaaRmdeg mimarTuli TaRliTobebis winaaRmdeg gaata-
ron Sesabamisi RonisZieba efeqturi dacvis uzrunvelsayofad. am muxlis Zvel redaq-
ciaSi, evrogaerTianebis Sesaxeb xelSekrulebis 280-e muxlis me-4 nawilSi pirdapir 
ewera, rom saxelmwifoebis mier gasatarebel RonisZiebebSi ar igulisxmeboda sis-
xlis samarTali,77 magram 325-e muxlSi amaze saubari ar aris, rac imas gulisxmobs, rom 
evrokavSirs gaexsna gza, konkretulad am sferoSi sisxlissamarTlebrivi Sinaarsis 
nebismieri aqti gamosces.78 igive SeiZleba iTqvas sabaJo sferos regulirebazec. ev-
rokavSiris sabWosa da parlaments SeuZliaT, evrokavSiris saqmianobis wesis Sesaxeb 
xelSekrulebis 33 muxlidan gamomdinare, gaataron RonisZiebebi sabaJo sferoSi wevr 
saxelmwifoebs Soris urTierTobebis gasaRrmaveblad. am muxlSi arsadaa saubari ima-
ze, rom am RonisZiebebSi sisxlis samarTali ar moiazreba. adre moqmed evrogaerTia-
nebis Sesaxeb xelSekrulebaSi (mux. 133) ki amaze miTiTeba iyo gakeTebuli.79  

                                                            
74  jiSkariani b., sisxlissamarTlebrivi harmonizaciis kompetencia evrokavSiris saqmia-

nobis wesis Sesaxeb xelSekrulebis 83-e muxlis mixedviT, Jurn. „marTlmsajuleba da 
kanoni“, 3/2011, 105. 

75  Hecker B., Europäisches Strafrecht, 3. Aufl., Heidelberg u.a., 2010, § 8, Rn. 37. 
76  turava m. (red), evropuli sisxlis samarTali, Tb. 2010, 126. 
77  dawvrilebiT Zvel samarTlebriv mdgomareobasTan dakavSirebiT ix. Ambos  K., 

Internationales Strafrecht, 2. Aufl., München 2008, § 11, Rn. 8.  
78  Satzger  H., Internationales und Europäisches Strafrecht, 5. Aufl., Baden-Baden, 2011,  § 8, Rn. 24. 
79  iqve, 25. 
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rogorc vxedavT, lisabonis xelSekruleba mniSvnelovan gavlenas axdens Tana-
medrove ekonomikur sisxlis samarTalze, gansakuTrebiT es exeba pirvel rigSi wevr 
saxelmwifoebs, Tumca rodesac 27 wevr saxelmwifoSi erTiani midgoma Cndeba garkve-
uli deliqtebis mimarT, es TavisTavad gavlenas moaxdens sxva saxelmwifoebzec, maT 
Soris saqarTvelozec. saqarTvelo bolo wlebia aqtiurad cdilobs, dauaxlovdes 
evrokavSirs politikur-samarTlebrivi TvalsazrisiT. is evrokavSiris samezoblo 
politikis erT-erTi aqtiuri wevria, amitomac mas momavalSi mouwevs msgavsi siaxlee-
bis gaTvaliswineba.  

lisabonis xelSekrulebis ZalaSi Sesvlamdec evrogaerTianebis wevr saxelmwi-
foebs hqondaT saSualeba, urTierTTanamSromlobis safuZvelze gamoecaT sisxlis-
samarTlebrivi Sinaarsis CarCogadawyvetilebebi. CarCogadawyvetilebebi moqmedebis 
ZaliT SegviZlia direqtivebs SevadaroT, anu saWiro iyo maTi Sida kanonmdeblobaSi 
implementacia.80 ekonomikuri sisxlis samarTlis TvalsazrisiT, mniSvnelovania, ma-
galiTad, 2001 wlis CarCogadawyvetileba fulis gaTeTrebis Sesaxeb,81 2003 wlis Car-
Cogadawyvetileba kerZo seqtorSi mosyidvis Sesaxeb82 da ase Semdeg. am CarCogadawve-
tilebebis safuZvelze garkveuli cvlilebebi Sevida wevri saxelmwifoebis sisxlis 
samarTlis kanonmdeblobaSi.83  dReisaTvis, ukve aRar xdeba CarCogadawyvetilebebis 
gamocema. lisabonis xelSekrulebiT sxva samarTlebrivi realoba dadga, magram gamo-
cemuli aqtebi Zalas inarCunebs.  

ekonomikur sisxlis samarTalze evrokavSiris samarTlis gavlenis kidev erTi 
maCvenebelia blanketuri normebis arseboba sisxlis samarTlis kanonmdeblobaSi.84 
msgavsi normebi dasjadad acxadebs im qmedebas, romelic aRwerilia sxva normaSi, am 
SemTxvevaSi evrokavSiris dadgenilebaSi. amis kargi magaliTia germaniis sursaTisa da 
samomxmareblo sagnebis kodeqsis 58-e paragrafi. mis mixedviT sam wlamde Tavisufle-
bis aRkveTa an fuladi jarima emuqreba imas, vinc daarRvevs evrogaerTianebis mTeli 
rigi dadgenilebebis moTxovnebs. geografiuli dasaxelebebis Sesaxeb kanonis 144-e pa-
ragrafis me-2 abzacic msgavs miTiTebas Seicavs.85 daisjeba is, vinc evrokavSiris 2006 

wlis dadgenilebas Nr. 510/200686 daarRvevs da agraruli produqciis warmoSobis ge-
ografiul dasaxelebas borotad gamoiyenebs.  

 
5. ekonomikuri sisxlis samarTlis zogadi nawili 

 
ekonomikuri sisxlis samarTlis specifikidan gamomdinare, germanul iuridiul 

literaturaSi am mimarTulebis farglebSi erTmaneTisagan gamoyofen ekonomikuri 
sisxlis samarTlis zogad da kerZo nawilebs, miuxedavad imisa, rom is sisxlis samar-

                                                            
80  turava m. (red), evropuli sisxlis samarTali, Tb. 2010, 14. 
81  iqve, 433; ABl. L 182, 5.7.2001, 1. 
82  iqve, 409; ABl. L 192, 31.7.2003, 54. 
83  Wittig  P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 3, Rn. 28. 
84  iqve, 33. 
85  Sead. Safferling  C., Internationales Strafrecht, Heidelberg u.a.,  2011, § 11,  Rn. 60. 
86  ABl. L 93, 31.3.2006, 12. 



 
 

 
samarTlis Jurnali #1, 2012 

 

 239

Tlis Semadgeneli nawilia. es gamomdinareobs iqidan, rom ekonomikuri danaSaulebi 
garkveulwilad gansxvavebul midgomas saWiroebs, vidre es sxva deliqtebis SemTxve-
vaSi xdeba. 

ekonomikuri sisxlis samarTlis zogadi nawili exeba iseT sakiTxebs, rogorebi-
caa marTlwinaaRmdegobis gamomricxveli garemoebebi, Secdoma, Tanamonawileoba da 
amsrulebloba, sanqciebi da ase Semdeg. germaniis sisxlis samarTlis kodeqsis § 34 
exeba marTlwinaaRmdegobis gamomricxvel ukidures aucileblobas.87 ekonomikuri 
sisxlis samarTlisaTvis gadamwyvetia is momenti, Caidina Tu ara pirma esa Tu is eko-
nomikuri danaSauli ukiduresi aucileblobis mdgomareobaSi, raTa mas gadaerCina, 
magaliTad, samuSao adgilebi da SeenarCunebina warmoebis funqcionireba. Tumca, 
germaniis sasamarTlo praqtika interesTa Sefasebis dros umetes SemTxvevaSi upira-
tesobas iseT koleqtiur interesebs aniWebs, rogorebicaa garemos dacva, janmrTe-
loba da ase Semdeg. amitomac dauSvebelia Tundac produqciis SenarCunebis mizniT 
garemos dabinZureba. am SemTxvevaSi dazianebuli samarTlebrivi sikeTe ufro mniS-
vnelovania, vidre gadarCenili da piris pasuxismgeblobac ukiduresi aucileblobis 
gamo ver gamoiricxeba.88 

rac Seexeba sanqciebs, gansakuTrebiT sainteresoa iuridiuli pirebis pasuxis-
mgeblobis sakiTxi germanul samarTalSi. fizikur pirebze ekonomikuri xasiaTis da-
naSaulebis Cadenis SemTxvevaSi vrceldeba is sasjelebi, romlebic sisxlis samar-
Tlis kodeqsSia mocemuli, iqneba es Tavisuflebis aRkveTa, fuladi jarima, saqmiano-
bis akrZalva Tu sxva. iuridiul pirebTan mimarTebaSi ki germanuli sisxlis samarTa-
li tradiciulad ar cnobs maTi sisxlissamarTlebrivi pasuxismgeblobis sakiTxs. iu-
ridiuli pirebi moqmedeben maTi organoebis da warmomadgenlebis meSveobiT da am 
gziT iZenen qmed- da bralunarianobas, amitomac dauSvebelia maTi sisxlissamar-
Tlebrivi gziT dasja.89 sisxlissamarTlebriv sanqciaSi Cadebulia qmedebis soci-
alur-eTikuri gasakicxaoba da misi gamoyeneba gaerTianebis an misi saerTod udanaSa-
ulo wevrebis mimarT azrs kargavs.90 germanuli sisxlis samarTlis am tradiciuli 
midgomidan gamomdinare, iuridiuli pirebis pasuxismgeblobis sakiTxi wydeba admi-
nistraciuli samarTlis gziT, kerZod, administraciul samarTaldarRvevaTa Sesaxeb 
kanonis 30-e paragrafiT. es aris germanuli kanonmdeblobis centraluri norma iuri-
diuli pirebis sanqcionirebasTan dakavSirebiT.91 misi meSveobiT SesaZlebelia daja-
rimdes iuridiuli piri an masTan gaTanabrebuli pirTa gaerTianeba 1 milionamde ev-
ros odenobiT, Tu misma erT-erTma xelmZRvanelma Caidina danaSauli an gadacdoma, 
romlis Sedegadac organizaciam miiRo sargebeli an unda mieRo is. aRsaniSnavia is, 
                                                            
87  Duttge  G. krebulSi Dölling/Duttge/Rössner (Hrsg.), Gesamtes Strafrecht, 2. Aufl., Baden-Baden, 2011, 

§ 34, Rn. 1 da Semdegi. 
88  Wittig  P., Wirtschaftsstrafrecht, 2. Aufl., München 2011, § 7,  Rn. 3; Tiedemann  K., Wirtschaftsstrafrecht 

Allgemeiner Teil, 3. Aufl., Köln 2010, Rn. 193. 
89  Quante A., Sanktionsmöglichkeiten gegen juristische Personen und Personenvereinigungen, Frankfurt a.M., 

2005, 96.  
90  Jescheck/Weigend, Lehrbuch des Strafrechts, Allgemeiner Teil, 5. Aufl., Berlin, 2006, 227. 
91  Quante  A., Sanktionsmöglichkeiten gegen juristische Personen und Personenvereinigungen, Frankfurt a.M., 

2005, 26.  



 
 

b. jiSkariani,  ekonomikuri sisxlis samarTali da misi mniSvneloba 
Tanamedrove saxelmwifosaTvis germaniis magaliTze 

 

 240 

rom § 30 ar qmnis damoukidebel Semadgenlobas. is amoqmeddeba mxolod danaSaulis an  
gadacdomis Cadenis SemTxvevaSi, romlebic sxva normebSia mocemuli.92 

germanuli samarTali uSvebs aseve gansakuTrebiT mZime SemTxvevebSi iuridiuli 
pirebis likvidacias, magaliTad, Tu misi saqmianobis miznebi winaaRmdegobaSi modis 
sisxlis samarTlis kanonmdeblobasTan an konstituciur wesrigTan, magram sanqciis 
es saxe naklebad gamoiyeneba, vinaidan sakmaod rTulia misi gamoyenebisas proporciu-
lobis principis dasabuTeba. garda amisa, saqme exeba uamravi samuSao adgilis dakar-
gvas, rac SeiZleba romelime sawarmos likvidacias mohyves.93 

calkeuli normebis es mokle mimoxilva uCvenebs, Tu ratom ikvlevs germanuli 
samarTlebrivi literatura ekonomikuri sisxlis samarTlis zogad nawils damouki-
deblad. Tu mTliani sisxlis samarTlisaTvis sainteresoa normis kompleqsuri Sefa-
seba da gaanalizeba, ekonomikuri sisxlis samarTlisaTvis gadamwvetia is calkeuli 
momentebi, romlebic ekonomikis sferosTanaa kavSirSi da specifikur codnas da mid-
gomas saWiroeben. 

 
6. ekonomikuri sisxlis samarTlis kerZo nawili 

 
ekonomikuri sisxlis samarTlis kerZo nawili ar Semoifargleba mxolod im dana-

SaulebiT, romlebic sisxlis samarTlis kodeqsSia mocemuli. germanuli kanonmdeb-
loba, sisxlis samarTlis kodeqsis garda, cnobs e.w. damatebiT sisxlis samarTals, 
anu specialur kanonebs, romlebSic mocemulia specialuri danaSaulebi da isinic 
Cveulebriv dasjadobas eqvemdebarebian. Sesabamisad, ekonomikuri sisxlis samar-
Tlis kerZo nawili yvela maTgans moicavs. Tematikis mixedviT ekonomikuri sisxlis 
samarTlis kerZo nawili exeba Semdeg sferoebs: sajaro safinanso sferoSi Cadenili 
danaSaulebi, fulis gaTeTreba, sabanko da sadazRvevo sferoSi Cadenili danaSaule-
bi, produqciis falsifikacia, internetmanipulaciebi da a.S. 

kerZo nawilSi yvelaze gavrcelebuli deliqtebia TaRliToba da gaflangva,94 
magram sainteresoa aseve is deliqtebi, romlebic winaaRmdegobaSi modian sagareo 
ekonomikur urTierTobaTa Sesaxeb kanonTan. es kanoni germaniaSi 1961 wels iqna miRe-
buli da aregulirebs germanuli sawarmoebis urTierTobebs sazRvargareTTan. erTi 
mxriv, es kanoni aregulirebs savaWro politikas, meore mxriv ki exeba sagareo poli-
tikas da emsaxureba im embargoebis dacvas, rac gaeros Tu evrokavSiris farglebSi 
iqna miRebuli ama Tu im sakiTxTan dakavSirebiT. am kanonis § 35-is Tanaxmad, 5 wlamde 
Tavisuflebis aRkveTa an fuladi jarima emuqreba imas, vinc gaeros uSiSroebis sab-
Wos an evrokavSiris mier gamocemuli sanqciebis Sesrulebas SeuSlis xels. gansakuT-
rebiT es exeba e.w. ormagi daniSnulebis (produqcia, romlis gamoyenebac SesaZlebe-
lia rogorc samoqalaqo, aseve samxedro daniSnulebiT) an samxedro produqciis une-

                                                            
92  Wittig  P., Wirtschaftsstrafrecht, 2. Aufl., München, 2011, § 12 Rn. 3. 
93  Quante  A., Sanktionsmöglichkeiten gegen juristische Personen und Personenvereinigungen, Frankfurt a.M., 

2005, 100.  
94  Tiedemann K., Wirtschaftsstrafrecht Besonderer Teil, 3. Aufl., München, 2011, 1. 
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barTvo miwodebas embargodadebuli mxarisaTvis. magaliTad, es exeba iranisaTvis 
garkveuli produqciis miwodebas. maTze, evrogaerTianebis dadgenilebiT, akrZalva 
aris dadebuli. Tu produqciis miwodeba mainc moxdeba, maSin dadgeba Sesabamisi pire-
bis sisxlissamarTlebrivi pasuxismgeblobis95 sakiTxi.   

 
7. daskvna 

 
ekonomikuri sisxlis samarTlis es mokle mimoxilva germaniis magaliTze naTlad 

miuTiTebs samarTlis am sferos aqtualurobaze. ekonomikur sferosTan dakavSire-
buli danaSaulebi specifikur midgomasa da gamokvlevas saWiroebs, amitomac droa 
qarTul iuridiul literaturaSic daiwyos am mimarTulebiT muSaoba, winaaRmdeg 
SemTxvevaSi saqarTvelo evropis masStabiT mimdinare aqtiur samecniero saqmianobas 
ekonomikuri sisxlis samarTlis sferoSi mxars ver aubams da ver gascems efeqtur pa-
suxs im gamowvevebze, romlis winaSec sisxlis samarTali danaSaulebis axali forme-
bis warmoSobis gamo dgas.  

 
  

                                                            
95  Tiedemann  K., Wirtschaftsstrafrecht Besonderer Teil, 3. Aufl., München, 2011, § 3,  Rn. 75. 
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ra rols asrulebs eTikis menejmenti sajaro seqtoris                                   

saqmianobis gaumjobesabaSi? ra urTierTobaa samarTalsa da               

eTikas Soris eTikis menejmentis kuTxiT? 

 
1. Sesavali 

 
ocdameerTe saukune politikur, ekonomikur da socialur sferoebSi swrafi 

cvlilebebiT xasiaTdeba. axali SesaZleblobebis, gamowvevebisa da axali sistemebis 

talRa, TviT axali problemebic ki gavlenas axdens sajaro administrirebis ganviTa-

rebis procesze. bevri qveyana cdilobs, daamkvidros da uzrunvelyos ufro meti de-

mokratiuli Rirebulebebi da principebi. am yvelafris Sedegad sajaro administri-

rebis seqtoris struqturasa da procesSi meti pasuxismgeblobisa da gamWvirvalobis 
garantia iqmneba. sajaro seqtorSi ufro eTikuri garemos Seqmna, sajaro mosamsaxu-

reTaTvis qcevis im wesebis gansazRvriTa da dacviT, Tu ra unda akeTon da rogor un-

da moiqcnen, erTob aucilebelia. mkafiod gansazRvrul politikasa da procedurebs 

sajaro administraciis Siga da gare mxareTa Soris ukeTesi urTierTobebis SenarCu-
neba SeuZlia. sajaro mosamsaxureTa qceva da sajaro seqtoris mier sakuTari momsa-

xurebis miwodebis gza moqalaqeTa cxovrebaze mniSvnelovan gavlenas axdens. 

miuxedavad imisa, rom eTika farTo diskusiis Temaa, gansakuTrebiT bolo ramde-

nime wlis ganmavlobaSi, sajaro seqtorSi is siaxle mainc ar aris. sajaro mosamsaxu-
reTa eTikur qcevaze fokusirebasa da koncentrirebaze mTavrobebis mxridan uprece-

dento mzaobisa da uwyveti interesis gamo, 1970-iani wlebs „eTikis aTwleuli“1 ewoda. 

sajaro seqtorSi eTikuri garemos SeqmnasTan da sajaro mosamsaxureTa eTikuri qce-

vis uzrunvelyofasTan dakavSirebiT xelisuflebebis mudmivma mzaobam, sajaro admi-

nistrirebis „efeqtianobis (Efficiency), ekonomiurobisa (Economy) da efeqturobis 

                                                            
*  Tsu-isa da Spaieris administraciul mecnierebaTa universitetis saerTo samagistro 

programis —sajaro mmarTvelobis — magistri 
1  Kernaghan K., Dwivedi O.P., Ethics in the public service: comparative perspective, Brussels 1983, 1.   
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(Effectiveness) wminda trilogiaSi“2 meoTxe „E“-s — eTikis (Ethics) — damateba gamoiwvia. am 

naSromis mTavari mizania imis Cveneba, rom eTika sajaro seqtoris ganviTarebaSi ga-

damwyvet rols asrulebs, aseve, ratomaa is ase mniSvnelovani da rogor zemoqmedebs 
eTikis menejmenti sajaro seqtoris mier momsaxurebaTa gawevaze.  

imisaTvis, rom ganvsazRvroT, Tu rogor SeiZleba eTikuri qcevis regulireba da 
ratomaa eTikis menejmenti ase mniSvnelovani, pirvel rigSi, unda ganvmartoT eTikis 
arsi — ras niSnavs eTikuri qceva da ra aris is Rirebulebebi, romlebic saerToa yve-
la sajaro seqtorisTvis. xSirad eTikuri qceva korufciasa da interesTa konfliqts 
ukavSirdeba. miuxedavad imisa, rom am sakiTxebis ganxilva Zalian mniSvnelovania, ar-
sebobs sajaro mosamsaxureTa mier aRiarebuli sxva mniSvnelovani Rirebulebebi, 
romlebic eTikur garemos qmnian. isini korufciisa da interesTa konfliqtis Tavi-
dan acilebas uwyoben xels. am RirebulebaTa gansazRvra da implementacia sxvadasxva 
qveyanaSi sxvadasxvagvarad xdeba. zogierT qveyanaSi, rogoricaa amerikis SeerTebuli 
Statebi, avstralia, axali zelandia da sxvebi,3 arsebobs qcevis kodeqsi, romelic 
mniSvnelovan eTikur Rirebulebebs erT aqtSi uyris Tavs. sxva qveynebs, ungreTis, 
xorvatiis da sloveniis respublikis msgavsad,4 sajaro mosamsaxureTa eTikuri qce-
vis ZiriTadi Rirebulebebi da standartebi implementirebuli da regulirebuli 
aqvT kanoniT sajaro samsaxuris Sesaxeb, Sesabamisi struqturebis mixedviT. saqar-
Tvelom sajaro mosamsaxureTa samuSao garemoSi eTikis normebis danergvis ukanas-
kneli gza airCia. es imas niSnavs, rom saqarTvelos sajaro seqtors calke aqti — qce-
vis kodeqsi ar aqvs. saqarTvelo im normebis implementacias axdens, romlebic „saja-
ro samsaxuris Sesaxeb“ saqarTvelos kanonis Sesabamisad, kanonmdeblobiTaa dadgeni-
li. qveynebs Soris arsebuli es mravalferovani sxvaoba im uamravi kulturuli da is-
toriuli faqtoriTaa gamowveuli, romlebic eTikis menejmentisa da mTlianad eTikis 
ganviTarebaze axdens gavlenas. yvelaze mniSvnelovania socialur-ekonomikuri da 
politikuri faqtorebi, romlebic qveyanaTa prioritetebis, administrirebis kul-
turisa da tradiciebis ganviTarebaze zemoqmedebs. sajaro administrirebaSi arse-
bobs ufro menejeruli tipis sistemisken gardamavali axali talRa. es sistema axdens 
momxmarebelze orientirebuli kerZo seqtoris fuZemdebluri principebis implemen-
tacias, raTa daexmaros sajaro seqtors, momxmarebelTa da axali teqnologiebis mi-
marT ufro moqnili, operatiuli da Ria gaxdes. am naSromSi ganxilulia, Tu rogor 
zemoqmedebs es principebi sajaro seqtorSi eTikis ganviTarebaze da ra rols asru-
leben isini am procesSi. 

eTikis maregulirebeli kanonmdeblobis ganxilvamde sainteresoa visaubroT ima-
ze, Tu ra mimarTeba da kavSiria samarTalsa da eTikas Soris. xSir SemTxvevaSi eTikisa 
da samarTlis normebi erTmaneTTan mWidrodaa dakavSirebuli. samarTali areguli-
rebs im sakiTxebs, romlebsac eTika ver moicavs, da piriqiT. es imas niSnavs, rom isini 

                                                            
2  Menzel D. C., Ethics Management in Public Organizations, What, Why, and How? in: Cooper T.L. (Editor), 

Handbook of Administrative Ethics, 2nd edition, New York, 2000, 355, 356.   
3  Palidauskaite J., Codes of Conduct for Public servants in Eastern and Central European Countries, 1, 

<http://www.oecd.org/dataoecd/17/32/35521438.pdf>, [24.10.2011]. 
4  iqve. 
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erTmaneTs avseben. ramdenadac samarTali ar aregulirebs zogierT sakiTxs, romle-
bic eTikiTaa gansazRvruli, es SeiZleba miCneul iqnes erT-erT mizezad imisTvis, rom 
Seiqmnas qcevis kodeqsebi da kanonmdeblobaSi eTikur sakiTxTa momwesrigebeli damo-
ukidebeli Tavebi. samarTalsa da eTikas Soris arsebuli es mimarTeba Cveni momavali 
msjelobis nawili iqneba mocemul naSromSi. 

es narkvevi ar efuZneba empiriul monacemebs; Tumca arsebobs ramdenime mimoxil-
va, momzadebuli ekonomikuri TanamSromlobisa da ganviTarebis organizaciis (Sem-

dgomSi — OECD) mier, eTikis ganviTarebis procesSi OECD-is qveynebis codnisa da 
praqtikis Sesaxeb. am naSromSi ganviTarebuli msjeloba deskrifciuli (aRweriTi) xa-
siaTis iqneba, vinaidan eTikis menejmentis sferoSi sxvadasxva qveynebis gamocdileba-
Ta Sedarebis meTodiT vixelmZRvanelebT. am msjelobisas ganisazRvreba, ra aris eTi-
ka da rogor SeuZlia sajaro seqtors sxvadasxva instrumentisa da meqanizmis gamoye-
nebiT, iseTebisa, rogorebicaa sakoordinacio organoebi, qcevis kodeqsebi, monito-
ringi da treningprogramebi, misi efeqturi da efeqtiani regulireba. es dagvexmare-
ba davadginoT, Tu rogor zemoqmedebs eTikis menejmenti sajaro administrirebis 
ganxorcielebis gaumjobesebaze da ratomaa sajaro seqtorisTvis ase mniSvnelovani, 
sakuTar organizaciebSi ganaviTaros da daicvas eTikuri garemo. 

  
2. ra aris eTika? 

 

2.1. sajaro administrirebis „fundamenturi Rirebulebebi“5 —                               
ra aris eTika? 

 
ra aris eTika? esaa mTavari kiTxva, romelic win uswrebs msjelobis zogadad eTi-

kis menejmentis, misi rolis da imis Sesaxeb, Tu rogor zemoqmedebs is sajaro adminis-
trirebis ganxorcielebasa da sajaro momsaxurebaTa gawevaze. sajaro administrire-
bis fuZemdebluri principebisa da Rirebulebebis gansazRvris gareSe Zalian gaWir-
deba eTikis ganmarteba da mis Sesaxeb msjeloba. eTika — esaa „Rirebulebebi da am Ri-
rebulebebiT sargebloba nebismier konteqstSi“.6 es niSnavs am RirebulebaTa da mo-
ralur principTa praqtikul gamoyenebasa da funqcionirebas sajaro seqtorSi.7 mag-
ram ra aris is Rirebulebebi, romlebic sajaro mosamsaxureTa eTikurad moqmedebisa 
da qcevisTvis saTanado pirobebs qmnis? es Rirebulebebi SeiZleba iyos tradiciebi, 
Cveulebebi, moraluri standartebi, idealebi, romlebic faseulad aris miCneuli 
ara marto calkeuli pirovnebisaTvis, aramed mTeli sazogadoebisTvisac. es Rirebu-
lebebi pirovnebebs sazogadoebaSi sworad da marTebulad moqmedebasa da moqcevaSi 
uwyobs xels, pirovnebaTa marTebul moqmedebebs ki pozitiuri Sedegebi aqvs da pozi-
tiur zegavlenas axdens sazogadoebaze. es Rirebulebebi da pirovnebaTa marTebuli 

                                                            
5  OECD, Public Management Policy Brief No 7, Building Public Trust: Ethics measures in OECD countries, 

September 2000, 2, <http://www.oecd.org/dataoecd/60/43/1899427.pdf>, [24.10.2011]. 
6  Chapman R.A., Ethics in Public Service for the New Millennium, in: Chapman R.A. (Editor), Ethics in 

Public Service for the New Millennium, Burlington, 2000, 217, 218. 
7  iqve. 
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qceva sajaro seqtoris yoveldRiur cxovrebaSi unda gamoixatos. es daexmareba mas 
sajaro mosamsaxureTa da sazogadoebisTvis Ria, gamWvirvale, patiosani da sando ga-
remos SeqmnaSi. es praqtikuli gamoxatuleba sajaro seqtorSi eTikis damkvidrebiTa 
da ganviTarebiT miiRweva. eTika moicavs im principebs, standartebsa da Rirebule-
bebs, romlebic gansazRvravs, Tu ra aris marTebuli da ra — mcdari. es exmareba saja-
ro mosamsaxureebs marTebuli arCevnis gakeTebaSi da sajaro momsaxurebis gawevisas 
patiosani gadawyvetilebebis miRebis gziT saTanado da miukerZoebel mopyrobaSi. 
aseTi arCevani sajaro seqtorSi gamWvirvalobis, miukerZoeblobis, efeqtianobisa da 
sajaro integraciis garantirebis is aucilebeli winapirobaa, romelmac Tavidan un-
da agvacilos interesTa konfliqti, korufcia da sxva araeTikuri qcevebi, romlebic 
ara marto eTikis normebs, aramed samarTlebriv wesrigsac arRvevs. 

eTika ganimarteba, rogorc fundamenturi Rirebulebebi da „qcevis standartebi, 
romlebic qcevis sazRvrebs adgens“.8 isini sajaro mosamsaxureTaTvis damatebiT Car-
Coebs adgenen. sajaro mosamsaxureebs unda esmodeT maTi, rogorc sazogadoebis mom-
saxurebis, umniSvnelovanesi roli, romelsac pasuxismgeblobis maRali xarisxi mo-
aqvs. „Tanamedrove demokratiaSi sajaro samsaxurSi muSaobis erT-erTi arsebiTi ma-
xasiaTebeli da Tviseba, iseve rogorc politikuri garemos erTi umTavresi elementi, 
sajaro angariSvaldebulebis aqcentirebaa“.9 es citata sajaro seqtorSi sajaro mo-
samsaxured muSaobis mniSvnelobas gamokveTs. sajaro pasuxismgeblobis xarisxis sru-
lad gaanalizeba sajaro seqtors demokratiuli principebisa da standartebis uz-
runvelyofasa da politikuri stabilurobisa da pozitiuri politikuri garemos ga-
rantirebaSi exmareba. sajaro mosamsaxure sakuTari interesebiT ki ar unda xel-
mZRvanelobdes, aramed sazogadoebis interesebis Sesabamisad unda moqmedebdes da 
sazogado sikeTes unda qmnides, rac sazogadoebaSi zrdis sajaro ndobas da zemoqme-
debs ara marto mis moqalaqeebze, aramed sajaro seqtorzedac. es is umTavresi mize-
zia, ris gamoc qveynebi sajaro seqtorSi eTikis ganviTarebisTvis RirebulebaTa gan-
sazRvrasa da standartizebas cdiloben. 

fuZemdebluri Rirebulebebis gansazRvra da gaazreba ar aris sakmarisi imisaT-
vis, rom eTika muSaobis procesSi saTanadod iqnes uzrunvelyofili. aucilebelia 
aseve sajaro mosamsaxureTa mier am Rirebulebebis gacnobierebis uzrunvelyofa. aq, 
ar gqondes codna, niSnavs, ar icode, rogor unda imoqmedo gansxvavebul, gansakuTre-
biT ki — konfliqtur situaciebSi. sajaro seqtorisaTvis fuZemdebluri Rirebule-
bebis gansazRvramde sasicocxlod mniSvnelovania, gadawydes sajaro mosamsaxureTa 
ganaTlebis problema. rac ar unda iyos, eTikis normebisa da Rirebulebebis codna 
sakmarisi ar aris, radgan am RirebulebaTa wyaroebi mxolod ganaTleba da treningebi 
ver iqneba, aramed ojaxi da tradiciebic unda iyos.10 aucilebelia imis codna, Tu ro-

                                                            
8  OECD, Public Management Policy Brief No 7, Building Public Trust: Ethics measures in OECD countries, 

September 2000, 2, <http://www.oecd.org/dataoecd/60/43/1899427.pdf>, [24.10.2011]. 
9  Chapman R.A., Ethics in Public Service for the New Millennium, in: Chapman R.A.(Editor), Ethics in Public 

Service for the New Millennium, Burlington, 2000, 224, 225. 
10  Chapman R.A., Ethics in Public Service, in: Chapman R.A.(Editor), Ethics in Public Service, Edinburgh, 

1993, 168. 
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gor unda iqnes praqtikaSi gamoyenebuli es Rirebulebebi, radgan nebismieri qveynis-
Tvis sajaro seqtoris eTika am Rirebulebebis sajaro mosamsaxureTa samuSao garemo-
Si praqtikul gamovlenas niSnavs. 

arsebobs mravali saxesxvaoba im Rirebulebebisa, romlebic sajaro mosamsaxure-
ze axdens gavlenas, magram sajaro seqtoris eTikasTan yvela ar aris dakavSirebuli; 
sajaro seqtorisTvis mniSvnelovani Rirebulebebis CamoTvla erTgvari sirTulea. 
Cven mxedvelobaSi unda miviRoT tradiciebi, politikuri garemo da administrirebis 
kultura, romlebic sxvadasxva qveynisTvis sxvadasxva prioritets qmnis. magaliTad, 
gaerTianebul samefoSi sajaro seqtorSi urTierTobaTa standartebis komitetma 
lord nolanis TavmjdomareobiT (romelic aseve cnobilia, rogorc nolanis komite-
ti) „sajaro seqtorSi urTierTobaTa Svidi principi“ warmoadgina da sajaro adminis-
trirebis Semdegi fuZemdebluri Rirebulebebi gamoarCia: uangaroba, integracia, obi-
eqturoba, angariSvaldebuleba, Riaoba, patiosneba da lideroba.11 saTanado adminis-
traciuli qcevis evropuli kodeqsi administrirebasTan dakavSirebuli Rirebulebe-
bis ufro farTo da detalur CamonaTvals iZleva; esenia: kanoniereba, diskriminaciis 
uaryofa, proporciuloba, Zalauflebis borotad gamoyenebis uaryofa, obieqturoba, 
samarTlianoba da Tavazianoba.12 saqarTvelos parlamentis wevrTa eTikis kodeqsSi 
warmodgenilia mxolod eqvsi Rirebuleba: erTguleba, patiosneba, miukerZoebloba, an-
gariSvaldebuleba, sajarooba da gulwrfeloba.13 ZiriTad RirebulebaTa ufro sru-
li suraTis misaRebad sasargebloa sxvadasxva qveynebis qcevis kodeqsebis Seswavla, 
radgan es kodeqsebi sajaro seqtorisTvis fundamenturi Rirebulebebis deklarire-
bis gzaa. RirebulebaTa prioritetuloba gansxvavdeba qveynebis mixedviT.  

OECD-is mier Catarebuli kvlevebis mixedviT „ZiriTadi Rirebulebebis“ gansazR-
vra da gamoqveyneba, rogorc sajaro mosamsaxureTa yoveldRiuri samuSao standar-

tebisa da saxelmZRvaneloebisa, pirvel da umTavres nabijad iqca OECD-is yvela qvey-
nisTvis.14 es dokumenti CamoTvlis rva umniSvnelovanes fuZemdeblur princips: miu-
kerZoebloba, kanoniereba, integracia, gamWvirvaloba, efeqtianoba, Tanasworoba, pa-
suxismgebloba da samarTlianoba.15 esenia sajaro administrirebis yvelaze xSirad 

deklarirebuli Rirebulebebi OECD-is qveynebSi. es sia fiqsirebuli ki ar aris, ara-
med gamudmebiT icvleba.  

axali aTaswleuli Riaa axali da swrafi gardasaxvebisaTvis da savsea axali ga-
mowvevebiTa da SesaZleblobebiT, romlebic gavlenas axdens eTikis ganviTarebaze. es 
gardauvalia. eTikaze zemoqmedebs bevri Siga da gare faqtori — politikuri, socia-
luri, ekonomikuri da kulturuli aspeqtebi. 

                                                            
11  The Seven Principles of Public Life, The Committee on Standards in Public Life, <http://www.public-stan-

dards.gov.uk/>, [24.10.2011]. 
12  The European Code of Good Administrative Behavior, The European Ombudsman, <http://www.ombud-

sman.europa.eu/resources/code.faces>, [20.10.2011]. 
13  saqarTvelos parlamentis wevrTa eTikis kodeqsi, Tb., 21 oqtomberi, 2004. 
14  OECD, Public Management Policy Brief No 7, Building Public Trust: Ethics measures in OECD countries, 

September 2000, 2, <http://www.oecd.org/dataoecd/60/43/1899427.pdf>, [24.10.2011]. 
15  iqve. 
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2.2. sajaro seqtorSi eTikis ganviTarebis motivatorebi 
 

2.2.1. politikuri da kulturuli aspeqtebi  
 

arsebobs mravali gare da Siga faqtori, romlebic sajaro seqtorSi eTikis ganvi-
Tarebaze axdens gavlenasa da zemoqmedebs masze. maT Soris yvelaze mTavari da mniS-
vnelovani faqtorebia qveynebis Siga politikuri garemo, administrirebis kultura 
da tradiciebi. am aspeqtebis gaanalizeba dagvexmareba gavigoT mTavari mizezebi imi-
sa, Tu ratom arsebobs qveynebs Soris gansxvavebebi da ra rols asrulebs politikuri 
mdgomareoba da administrirebis kultura eTikis ganviTarebaSi. 

aqtiurad xdeba politikur saqmianobasa da politikis keTebis procesSi sajaro 
mmarTvelobis CarTva. aSkaraa, rom politikur mdgomareobasa da politikur reJimebs 
sajaro seqtoris eTikaze mniSvnelovani gavlenis moxdena SeuZlia. politikosebi aq-
tiurad monawileoben sajaro seqtorisa da mTlianad sazogadoebisaTvis fuZemdeb-

luri Rirebulebebis gansazRvrasa da dadgenaSi. riCard Cepmani Tavis wignSi „Ethics in 
Public Service for the New Millennium“ sajaro momsaxurebis eTikis zrdisa da ganviTarebis 
umTavres faqtorad asaxelebs politikur garemos, sadac politikosebi adgenen da 
qmnian sajaro momsaxurebis Sesabamis pirobebsa da modelebs; swored isini gansazR-
vraven politikur garemos da adgenen sajaro seqtoris Rirebulebebs.16 es ki, Tavis 
mxriv, sajaro mosamsaxureTa muSaobaze axdens gavlenas.  

sanam sajaro seqtorSi eTikis ganviTarebaze visaubrebdeT, saWiroa ganvixiloT 
politikuri mdgomareobebi sxvadasxva qveyanaSi. liberal-demokratiuli qveynebi sa-
jaro seqtoris eTikaze msjelobisTvis ufro gaxsnilia da sajaro mosamsaxureebic 
ufro aqtiurad arian CarTuli sajaro seqtorisaTvis fuZemdebluri Rirebulebebis 
gansazRvrasa da dadgenaSi, vidre arademokratiuli qveynebi. amis mizezi aris is, rom 
liberal-demokratiuli qveynebi da liberal-demokratiuli sazogadoebebi gamWvir-
valobis, miukerZoeblobis, efeqtiani mTavrobisa da sajaro seqtoris Seqmnis mimarT 
ufro gaxsnilebi arian, vidre avtoritaruli sazogadoebebi. 

politikuri garemo da politikuri reJimebi mniSvnelovnad zemoqmedebs ara mxo-
lod fuZemdebluri Rirebulebebis SerCevaze, aramed Sesabamisi qveynebis priorite-
tebis dadgenazedac. saqarTvelo srulad iziarebs sayovelTaod aRiarebul demok-
ratiul principebs da realur cxovrebaSi maT aqtiur implementacias axdens. miuxe-
davad amisa, Tanamedrove periodSi eTika qarTveli politikosebisa da sajaro mosam-
saxureTaTvis prioriteti ar aris. amis mizezia ara marto gardamavali politikuri 
mdgomareoba, aramed Siga ekonomikuri da socialuri pirobebic. isini ar toveben siv-
rces sajaro mosamsaxureTa eTikisTvis. isic unda aRiniSnos, rom 2009 wels, miuxeda-
vad socialuri da ekonomikuri problemebisa, saqarTvelos parlamentma kanonSi „sa-
jaro samsaxuris Sesaxeb“, damatebiTi Tavis saxiT, sajaro mosamsaxureTa eTikuri 

                                                            
16  Chapman R.A., Ethics in Public Service for the New Millennium, in: Chapman R.A. (Editor), Ethics in Pub-

lic Service for the New Millennium, Burlington 2000, 219. 
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qcevis Sesaxeb damateba Seitana.17 Tumca, eTikis sakiTxebis irgvliv aqtiuri diskusi-
ebi arc adre gamarTula da arc axla mimdinareobs, maT Soris, arc sajaro mosamsaxu-
reTa Soris. pasiuri rolebi, dabali interesi da cinizmi qarTvel sajaro mosamsaxu-
reTa mxridan, rac gardamavali periodiT da politikur, ekonomikur da socialur 
sferoebSi arsebuli gamowvevebiTaa ganpirobebuli, zRudavs maT mzaobas. 

politikuri mdgomareobis demokratiuli principebis Sesabamisad regulireba 
da sajaro administrirebaSi fuZemdebluri Rirebulebebisa da eTikis dacva poziti-
ur gavlenas axdens Tavad mTavrobasa da sajaro seqtorze, moqalaqeTa moTxovnile-
baze, gaxdnen mTavrobisa da sajaro seqtoris moqmedebebis Semfaseblebi. es moqala-
qeebi, „savaraudod, naklebad legitimurad miiCneven mTavrobas“, rodesac moxdeba 
eTikuri skandalebi da iseTi Rirebulebebi, rogorebicaa: patiosneba, samarTliano-
ba, angariSvaldebuleba, Tanasworoba, gulisxmiereba, saTanadod ar iqneba daculi.18  

rogorc aRiniSna, politikuri garemo sajaro seqtoris eTikisTvis gadamwyveti 
aspeqtia, magram arsebobs kidev sxva, Zalze mniSvnelovani aspeqti, romelic zemoqme-
debs eTikis ganviTarebis procesze. es kulturuli aspeqtia. sajaro seqtoris Rire-
bulebebisa da eTikis gansazRvrisas kultura, tradiciebi da Cveulebebi gadamwyvet 
rols asrulebs. am RirebulebaTa damuSavebisas gadamwyveti mniSvneloba aqvs imas, 
Tu ra aris marTebuli da ra — mcdari, aseve imas, Tu rogori unda iyos saTanado moq-
medeba da qceva. kultura mniSvnelovan rols asrulebs eTikis gansazRvrisas nebismi-
er qveyanasa da mdgomareobaSi. kulturuli gansxvavebulobebis gaTvaliswinebiT, ad-
vili SesaZlebelia, rom moqmedeba, romelic erT qveyanaSi araeTikurad miiCneva, sxva 
qveyanaSi eTikurad gamarTlebuli iyos. gansakuTrebiT didia gansxvaveba aRmosavle-
Tisa da dasavleTis qveynebs Soris. 

mniSvnelovania is, Tu rogor ganvmartavT kulturas. mxolod inteleqtualuri 
miRwevebia Tu mxolod mrwamsis, Cveulebebisa da tradiciebis kombinacia? Tu arsebu-
li sazogadoebis cxovrebis gza da stili? Tu yvela am aspeqtis erToblioba? kultu-
ra aris dinamikuri, cvalebadi da yvela zemoT aRniSnuli maxasiaTeblis erTianoba. 
Sesabamisad, kultura mniSvnelovnad zemoqmedebs da formas aZlevs im garemos, sadac 
pirovnebebi cxovroben da muSaoben. es ki, Tavis mxriv, konkretuli sazogadoebisTvis 
damaxasiaTebeli administrirebis specifikuri kulturis Seqmnas aZlevs biZgs. 

sanam sajaro seqtorSi eTikis ganviTarebaze visaubrebdeT, aucilebelia calke-
uli qveynebis sajaro seqtoris administrirebis kultura mimovixiloT. erovnuli 
kulturebi mniSvnelovan gavlenas axdens sajaro seqtoris mowyobis formaze; aqedan 
gamomdinare, yvela organizacia „kulturulad SezRudulia“.19 zogierT SemTxvevaSi 
eTika administrirebis kulturis nawili ar aris da sajaro mosamsaxureTaTvis saja-
ro seqtoris eTikis sakuTar yoveldRiur samuSaoSi moSvelieba rTulia. organizaci-

                                                            
17  „sajaro samsaxuris Sesaxeb” saqarTvelos kanoni, saqarTvelos sakanonmdeblo macne, 

12, 29 ivnisi, 2009, mux. 731-735. 
18  Frederickson H.G., The Spirit of Public Administration, San Francisco 1997, 171. 
19  Schröter E., Deconstructing Administrative Culture: Exploring the relationship between cultural patterns and 

public sector change in the UK and Germany, in: Schedler K., Proeller I. (Editors), Cultural Aspects of 
Public Management Reform, 2007, 314. 
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ulma kulturam unda waaxalisos da Seqmnas iseTi garemo, romelSic sajaro mosamsa-
xureebi grZnoben, rom mzad arian miiRon mzardi eTikuri sakiTxebi.20  

qveynebs Soris arsebuli kulturuli dayofa da gansxvavebebi aisaxeba eTikis 
ganviTarebaSi. es cxadad Cans sxvadasxva qveyanaSi qcevis wesebis ganviTarebis pro-
cesSi. 

 

2.2.2. cvalebadi sajaro seqtori — axali sajaro mmarTveloba                            

(SemdegSi — NPM), eleqtronuli mmarTveloba (e-government) 
 

eTikis ganviTarebaze zegavlenis mqone kidev erTi faqtoria mudmivad cvalebadi 
sajaro seqtoris sistema da Tavad cvalebadoba, rogorc stili. sajaro administri-
rebis struqturisa da stilis transformirebis axal talRaSi axali sajaro mmarTve-
loba yvelaze gaxmaurebuli cvlilebaa. 

NPM qmnis gacilebiT met sivrces menejmentisTvis da koncentrirebas axdens uf-
ro decentralizebuli da kompetenturi sajaro seqtoris Seqmnaze; is kerZo seqto-
ris stilis menejmentis gavlenas ganicdis.21 es imas niSnavs, rom axali midgoma saja-
ro seqtorSi biznesisaTvis damaxasiaTebel stilsa da struqturas amkvidrebs. garda 

amisa, NPM-is mTavari maxasiaTebeli politikisa da menejmentis gamijvnaa.22 am miznis 
miRweva rTuli iqneba, radgan sajaro mosamsaxureebi aqtiurad arian CarTuli poli-
tikaSi da maTi qceva da gadawyvetilebebi mTavrobisa da misi politikis reputaciaze 

axdens gavlenas. garda amisa, NPM gaiziarebs sajaro seqtoris im principebsa da Ri-
rebulebebs, romlebic xSir SemTxvevaSi sajaro seqtorSi gamosadegi ver iqneba. ker-
Zo safuZvlebis mqone principebis gamoyofisa da implementaciis process SesaZloa 
hqondes rogorc dadebiTi, ise uaryofiTi zegavlena sajaro seqtorsa da mis Rirebu-
lebebze. mas nebismieri mTavrobis efeqturobasa da efeqtianobaze SeuZlia dadebiTi 
gavlenis moxdena. Tumca Zalian Zneli iqneba, moepyro moqalaqeebs momxmareblebis 
msgavsad, rogorc es kerZo seqtorSi xdeba, radgan sajaro seqtorsa da mis moqalaqe-
ebs Soris arsebuli urTierTobebi uamrav sakiTxs moicavs da sajaro seqtorisaTvis 
TiTqmis SeuZlebelia erTi formulis SemuSaveba, romelic yvela am sakiTxs gadawy-
vetda. sajaro da kerZo seqtorebs Soris aSkara kontrasti arsebobs, rac ara marto 
moqmedebaTa struqturasa da organizebaSi, aramed RirebulebaTa da mrwamsTa Semad-
genlobebSic gamoisaxeba.23 biznesi ufro Ria da moqnilia, rasac sajaro seqtorze ver 

                                                            
20  Gilman S.C., Ethics Codes and Codes of Conduct as Tools for Promoting an Ethical and Professional Public 

Service: Comparative successes and lessons, Prepared for the PREM, World Bank, Washington, DC, winter 
2005, 39, <http://www.oecd.org/dataoecd/17/33/35521418.pdf>, [03.10.2011]. 

21  Hood C., A Public Management for all Seasons, in: Osborne S.P. (Editor), Pubic Management: critical 
perspectives, Vol. V, London 2002, 186, 187. 

22  Kolthoff E., Huberts L., Van Den Heuvel H., The ethics of New Public Management: Is integrity at stake?, 
in: Public Administration Quarterly Journal, Vol. 30, No 4, 4, <http://www.spaef.com/search.php?journal= 
PAQ&year=&author=Emile+Kolthoff&title=Integrity&abstract=NPM&button=Search+Articles>, 
[25.10.2011]. 

23  Frederickson H.G., The Spirit of Public Administration, San Francisco, 1997, 177. 
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vityviT. sajaro seqtori ufro xistia da wesebiT, kanonebiTa da eTikiTaa SemozRu-
duli; Tumca mTavari „moTamaSeebi“ moqalaqeebi arian. sajaro mosamsaxureebi saku-
Tar moqmedebebsa da gadawyvetilebebSi ar arian imdenad Tavisuflebi, ramdenadac 
kerZo damsaqmeblebi. sajaro mosamsaxureebi zewolis pirobebSi muSaoben da sazoga-
doeba maT mkacrad akvirdeba. isini valdebuli arian naklebad TviTdainteresebule-
bi iyvnen da sajaro sikeTeTa SeqmniT sajaro interesebi daicvan. rogorc sajaro mo-
samsaxureebi, sakuTari moqmedebebis mimarT isini ufro metad angariSvaldebulebi 
da pasuxismgeblobiT aRsavseni unda iyvnen. kerZo da sajaro seqtorebis fuZemdeb-
luri Rirebulebebi SeiZleba gaziarebul iqnes rogorc sajaro, ise kerZo organiza-
ciebis mier, magram is, rac sajaro seqtorisTvisaa mniSvnelovani, kerZo seqtoris-
Tvis gadamwyveti da arsebiTi ar aris. „samoqalaqo midrekilebis“ adamianebi ufro me-
tad arian koncentrirebuli marTebul Sedegebsa da sajaro interesebze, maSin rode-
sac „kerZo midrekilebis“ adamianebi ufro metad arian dainteresebuli „ekonomikis 
komerciis gziT SenarCunebiT“.24 rodesac samTavrobo organizaciebi ufro „samoqa-
laqo midrekilebis“ arian, maSin sajaro interesebic daculia; sxvagvarad rom 
vTqvaT, Tu sajaro seqtors marTaven „kerZo midrekilebis“ adamianebi, romlebic sa-
jaro seqtorisaTvis araeTikuri an miuRebeli RirebulebebiTa da praqtikiT xel-
mZRvaneloben, maSin korufciac gardauvali iqneba.25 

sainformacio teqnologiebis ganviTarebam gavlena moaxdina ara marto sajaro 
seqtorze, aramed yovel Cvenganzedac. cvlilebebi imdenad dramatuli da swrafia, 
rom maTTvis Tavis arideba an maTi gauTvaliswinebloba TiTqmis SeuZlebelia. komu-
nikaciis teqnologiuri saSualebebi ufro da ufro aucilebeli gaxda da mTeli 
msoflios yuradReba miipyro. Sesabamisad, isini cvlian Rirebulebebsa da principebs 
da, rasakvirvelia, sajaro seqtoris eTikur garemozedac axdenen gavlenas. 

axali teqnologiuri progresis saSualebiT mTavrobebi sul ufro Ria da gam-
Wvirvale xdebian, vinaidan moqalaqeebs aZleven SesaZleblobas, aqtiurad iyvnen Car-
Tuli politikaSi, gadawyvetilebebis miRebis processa da mTavrobis moqmedebaTa 
kontrolSi. cifrul saSualebebs SeuZlia daaCqaros komunikacia da informaciis 
gacvla sajaro mosamsaxureTa Soris sajaro seqtoris SigniT da sajaro mosamsaxure-
Ta da moqalaqeTa Soris administraciebis gareT. es dadebiTad imoqmedebs sajaro 
momsaxurebis efeqtianobaze. Tumca mas SeuZlia uaryofiTi gavlena moaxdinos samu-
Sao urTierTobebze. is axdens individualizmis waxalisebas da jgufuri muSaobis 
ugulebelyofas.26 

SeiZleba ufro metic iTqvas — axali teqnologiebis danergvis procesi da eleq-
tronuli mmarTvelobis ganviTareba xels Seuwyobs swrafi da konkurentuli garemos 
Seqmnas, rac sajaro seqtors aiZulebs, saqme imdenad swrafad akeTos, ramdenadac Se-

                                                            
24  Frederickson H.G., The Spirit of Public Administration, San Francisco, 1997, 177-179. 
25  iqve. 
26  Bilhim J., Neves B., New Ethical Challenges in a Changing Public Administration, Social and Political 

Sciences Institute of Lisbon Technical University, Center for Public Administration and Policies, June 2005, 
12,  <http://soc.kuleuven.be/io/ethics/paper/Paper%20WS4_pdf/Joao%20Bilhim_Barbara%20Neves.pdf>, 
[25.10.2011]. 
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saZlebelia. am procesma SesaZloa „eTikuri Rirebulebebis gaufasureba gamoiwvios, 

rac miznis swrafad miRwevis (getting things done) ganuyofeli nawilia. miznis swrafad 
miRweva da kompetentunarianobis SenarCuneba SeiZleba iyos, magram yovelTvis ar 
aris, maRali eTikuri standartebis maxasiaTebeli“.27 sajaro administrirebis re-
formatorebma unda gaiTvaliswinon yvela es saxesxvaoba da kritikuli punqti, sanam 
im axali miRwevebis praqtikaSi danergvasa da ganviTarebas mihyofen xels, romlebic 
SeiZleba uaryofiTad aisaxos sajaro momsaxurebis eTikaze da sajaro seqtoris re-
putaciaze.  

 
3. eTikis menejmenti 

  
3.1. rogor SeuZlia sajaro seqtors eTikis regulireba? 

 
fuZemdebluri Rirebulebebis deklarireba, sajaro mosamsaxureTa qcevis ragva-

robis gansazRvra da eTikis ganviTarebaze zegavlenis mqone yvela aspeqtis mimoxilva 
sajaro eTikis saTanadod funqcionirebisTvis sakmarisi ar aris. is saTanadod unda 
iyos regulirebuli, rac imas gulisxmobs, rom sajaro seqtorma saTanado infras-
truqtura unda Seqmnas. sajaro seqtorma infrastruqturis Seqmnamde is saTanado 
instrumentebi da meqanizmebi unda danergos, romlebmac eTikis, rogorc programis, 
gamarTuli funqcionireba unda uzrunvelyos.  

qvemoT CamoTvlilia elementebi, romlebic sajaro seqtorSi eTikis ganviTare-
bisa da sajaro mosamsaxureTa eTikuri qcevis waxalisebisaTvis sasicocxlod mniS-
vnelovania; esenia: saTanado politikuri garemo, efeqtiani sakanonmdeblo baza, muSa 
qcevis kodeqsebi, angariSvaldebuleba, socializaciis meqanizmebi, sajaro momsaxu-
rebis Sesaferisi pirobebi, eTikis koordinirebis organoebi da aqtiuri samoqalaqo 
sazogadoeba28. yvelaferi es gansazRvravs „eTikis infrastruqturis“29 cnebas, rom-
lis arsebobac eTikis regulirebisaTvis umniSvnelovanesia. eTikis infrastruqtu-
ris Seqmnamde aucilebelia, sajaro seqtorSi saTanado garemo momzaddes, rac imas 
niSnavs, rom es elementebi unda amoqmeddes da mudmivad gacnobierebuli da gaanali-
zebuli unda iyos. es dinamikuri procesia da, ramdenadac eTikis infrastruqtura 
agebuli da dakavSirebulia sajaro seqtorTan, cvlilebebi da reformebi gavlenas 
maszedac axdens. 

                                                            
27  Menzel D.C., Ethics Management for Public Administrators: Building Organizations of Integrity, New York, 

2007, 3, 4. <http://books.google.ge/books?id=veQe50wY-
acC&pg=PA11&lpg=PA11&dq=how+the+ethics+management+influance+on+performance+of+public+ami
nistration&source=bl&ots=BVQbhMvD_b&sig=mVbswHi0DoSBM5lN9Yxu26uwNn4&hl=ka&ei=rYJ5Ts
rbG9SIhQec4IRj&sa=X&oi=book_result&ct=result&resnum=1&ved=0CBUQ6AEwAA#v=onepage&q&f=
false>, [30.08.2011]. 

28  OECD, Public Management occasional papers No. 14, Ethics in the Public service: Current issues and 
practice, 1996, 6, <http://www.oecd.org/dataoecd/59/60/1899269.pdf>, [03.10.2011]. 

29  iqve. 
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eTikis regulirebamde umniSvnelovanesia saTanado da xelSemwyobi pirobebis 
Seqmna iq, sadac sajaro mosamsaxureebi yoveldRiurad muSaoben. es pirobebi maTTvis 
misaRebi da adekvaturi unda iyos. isini am procesebSi mTavari samizneebi arian. saja-
ro momsaxurebis xelSemwyobi pirobebis Seqmna im SemTxvevaSi miiRweva, Tuki sajaro 

seqtori sakuTari sakadro (HR) politikiT TanamSromlebis SerCevisas da dawinaure-
bisas samarTlian da Tanaswor mopyrobas uzrunvelyofs da saTanado anazRaurebisa 
da dacvis sistemis garantirebas SeZlebs.30 sajaro momsaxurebis xelSemwyobi pirobe-
bis misaRwevad sajaro seqtorma Tavidan unda daiwyos programaze muSaoba. sawyisi 
wertili „Sesaferisi adamianebis“ SerCeva da daqiravebaa.31 SesaZloa maTi samuSaoze 
ayvana ukve arsebuli procedurebiT moxdes da Semdgom maTive daxmarebiT Seiqmnas 
Sesaferisi da swori poziciebi. am politikasa da procedurebs SeuZlia administra-
ciaTa reputaciis formireba. politikis Riad da mkafiod ganmarteba da imis SeTava-
zeba, rom sajaro mosamsaxuris ficis dadebiT eTikur qcevaze ikisron pasuxismgeb-
loba,32 rasac sajaro seqtoris fuZemdeblur Rirebulebebze warmodgenis Seqmna Se-
uZlia, yvela axlad SerCeul TanamSromels eTikurad moqcevas aiZulebs. 

Sesabamisi informaciis gavrcelebis gareSe eTikis efeqtianad regulireba SeuZ-
lebelia. sajaro seqtorma Tavidan unda aicilos ucodinroba da sajaro mosamsaxu-
reebs eTikis regulirebaSi CarTvis SesaZleblobebi unda misces. eTikis normebi da 
standartebi yovlismomcveli da sajaro mosamsaxureTaTvis xelmisawvdomi unda 
iyos. maT unda icodnen, rogor imoqmedon, rom gadacdoma da araeTikuri qceva aici-
lon Tavidan, aseve unda icodnen, ra sanqciebi arsebobs eTikis darRvevisTvis. mene-
jerebi valdebuli arian gamWvirvale da gadawyvetilebebis miRebis miukerZoebeli 
procesis SeqmniT da eTikis waxalisebiTa da demonstrirebiT Tavidan aicilon cnobi-

li problemebi. yvela es aspeqti ganxilulia  OECD-s rekomendaciaSi.33 
es umTavresi elementebi da procedurebi sajaro seqtoris mier eTikis reguli-

rebaSi dasaxmareblad umniSvnelovanesia. samarTliani pirobebis Seqmna, Tanaswori 
mopyrobis uzrunvelyofa da saTanado anazRaurebis sistemis arseboba, rac Tavidan 
gvacilebs korufcias, interesTa konfliqts da sxva gadacdomebs, sajaro adminis-
trirebis ganxorcielebaze dadebiT gavlenas axdens. 

 
3.2. qcevis kodeqsebi 

 
sanam eTikis menejmentze visaubrebdeT, upirvelesi da umTavresi safexuri saja-

ro mosamsaxureTaTvis savaldebulo Rirebulebebisa da normebis cxadad gansazRvra 
da deklarirebaa. qcevis kodeqsebi sajaro seqtorisaTvis umTavresi instrumentia im 

                                                            
30  iqve, 38, 39. 
31  Brumback G. B., Institutionalizing Ethics in Government, in: Berman E.M.,West J.P., Bonczek S.J. (Editors), 

The Ethics Edge, 1998, 65. 
32  iqve 65, 66. 
33  OECD, PUMA Policy Brief No. 4, Principles for Managing Ethics in the Public Service, recommendation, 

Public Management Service, May 1998, <http://www.oecd.org/dataoecd/60/13/1899138.pdf>, [03.09.2011].  
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Rirebulebebisa da normebis dasadgenad, romlebic eTikis gamarTulad muSaobas uz-
runvelyofs. kodeqsi eTikis menejmentTanaa dakavSirebuli da menejerebs mis saTana-
dod regulirebaSi exmareba.  

qcevis kodeqsi principebisa da standartebis nusxaa. is sajaro mosamsaxureTa sa-
Tanado qcevas Seexeba34 da maRali moraluri standartebis dacvas uwyobs xels.35 igi 
moqmedebs rogorc Siga dokumenti, romelic moqmedebebs da gadawyvetilebis miRebis 
process aregulirebs, emsaxureba sazogadoebas da misi mxridan sajaro seqtoris mi-
marT warmoSobil molodinebs upasuxebs.36 am ganmartebaTa mixedviT, kodeqsi qmnis eTi-
kur garemos da axdens sajaro mosamsaxureebis informirebas imis Sesaxeb, Tu rogor 
unda moiqcnen eTikurad, rac, Tavis mxriv, moqalaqeebzedac dadebiTad zemoqmedebs. 
qcevis kodeqsebi SeiZleba gamoyenebul iqnes sxvadasxva profesiaSi, politikosebTan, 
pedagogebTan, advokatebTan, sxvadasxva saministros, saagentosa da departamentis sa-
jaro mosamsaxureebTan. SesaZlebelia qcevis zogad kodeqsebSi moxdes damatebiTi de-
bulebebisa Tu Tavebis dadgena da implementacia, raTa wina planze wamoweul da ganxi-
lul iqnes sxva profesiebisa da Tanamdebobebis movaleobaTa Taviseburebani. 

qveynebi damoukideblad irCeven qcevis kodeqsTa formebs. zogierT SemTxvevaSi 
qveynebi organizaciaTa fuZemdebluri Rirebulebebis deklarirebas aTi mcnebis37 
msgavsad axdenen. igi Zalian zogadia da kodeqsis efeqtianobasa da sizustes saf-
rTxes uqmnis. deklarirebuli principebis erT gverdze Camowera rTuli da proble-
muri sakiTxebis gadasawyvetad SesaZloa bundovani da arasakmarisi iyos da sajaro 
mosamsaxureebs maTi yoveldRiuri muSaobisas wamoWrili sadavo situaciebis gadawy-
vetaSi ver daexmaros. Tumca mas dadebiTi mxareebic aqvs: sajaro mosamsaxureebis-
Tvis martivia mkafiod dadgenili Rirebulebebis amokiTxva da Cawvdoma, sajaro seq-
torisaTvis ki sakuTari politikisa da procedurebis Sesabamis organizaciebSi, de-
partamentebSi an/da saagentoebSi gavrceleba. sajaro administrirebis amerikis sa-

zogadoebis (SemdegSi — ASPA) eTikis kodeqsi CamoTvlis xuT fuZemdeblur Rirebu-
lebas, amasTanave, Svid-rva mokle punqts im ZiriTadi meTodebisa, romelTa Sesabami-

sad moqcevac ASPA-s wevrebs am miznebis misaRwevad moeTxovebaT.38 zogierTi qveyana 
amjobinebs, sakuTari Rirebulebebi, principebi da Sesabamisi procedurebi ufro 
zustad ganmartos da gamoiyenos kodeqsis ufro srulyofili forma — iustines ko-
deqsis modelis msgavsad.39 amerikis SeerTebuli Statebis „aRmasrulebeli xelisuf-

                                                            
34  Kernaghan K., Promoting Public Service Ethics: The Codification Option, in: Chapman R.A. (Editor), Ethics 

in Public Service, Edinburgh 1993, 18. 
35  Huddleston M. W., Sands, J. C., Enforcing Administrative Ethics, in: Berman E.M., West J.P., Bonczek S.J. 

(Editors), The Ethics Edge, 1998, 147. 
36  Palidauskaite J.,Codes of Conduct for Public servants in Eastern and Central European Countries, 3, 

<http://www.oecd.org/dataoecd/17/32/35521438.pdf>, [24.10.2011]. 
37  Kernaghan K., Promoting Public Service Ethics: The Codification Option, in: Chapman R.A. (Editor), Ethics 

in Public Service, Edinburgh 1993, 20-21.  
38  Code of Ethics, The American Society of Public Administration, <http://www.aspanet.org/scriptcontent/ 

index_codeofethics.cfm>, [06.10.2011]. 
39  Kernaghan K., Promoting Public Service Ethics: The Codification Option, in: Chapman R.A. (Editor), Ethics 

in Public Service, Edinburgh, 1993, 20-21.  
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lebis mosamsaxureTa eTikuri qcevis standartebi“ vrceli dokumentia, romelic 
cxra nawilad iyofa da samocdaTvramet gverds moicavs. es dokumenti gvawvdis saja-
ro mosamsaxureTa mier saCuqrebis miRebis proceduris, finansur interesTa kon-
fliqtis, aRmasrulebeli xelisuflebis movaleobebis Sesrulebisas miukerZoeblo-
bisa da Tanamdebobis borotad gamoyenebis detalur aRweras.40 is aseve gadmogvcems 
amomwurav informacias imis Sesaxeb, Tu rogor unda moiqces aRmasrulebeli xeli-
suflebis sajaro mosamsaxure zemoaRniSnul situaciebSi. msgavs formebsa da deta-
lur aRwerilobebs iyenebs avstralia, axali zelandia da korea.41 detalizebul nor-
mebsa da procedurebs SeuZlia Tavidan agvacilos kodeqsis Sinaarsis damaxinjebu-
lad interpretireba, Tumca mainc rCeba safrTxe imisa, rom gadatvirTulma da kon-
kretizebulma regulaciebma sajaro mosamsaxureTa mier sakuTari movaleobebis Ses-
rulebisas windaxedulobisaTvis naklebi sivrce datovos. garda amisa, kompleqsurma 
da samarTlebrivad struqturirebulma regulaciebma SesaZloa iuridiuli ganaTle-
bis armqone sajaro mosamsaxureTaTvis kodeqsis miznebisa da moTxovnebis srulyo-
filad Semecnebisas da sakuTar muSaobaSi realizebisas sirTuleebi warmoSvas. qce-
vis kodeqsis Sedgenisas „dacul unda iqnes balansi konkretizebasa da ganzogadebas 
Soris“.42  

qcevis kodeqsTa Sinaarsi qveynebis mixedviT erTmaneTisagan gansxvavdeba. es gan-
sxvavebebi SesaZloa gamowveuli iyos istoriuli, politikuri da kulturuli foniT. 
TiTqmis SeuZlebelia Seiqmnas erTi formula im yvelafrisTvis, rasac qcevis kodeq-
sebi aregulirebs. es konteqsturi gansxvavebulobebi gardauvalia da qveynebma unda 
gaiTvaliswinon sakuTari prioritetebi, romlebic moicavs politikur da kultu-
rul pirobebs da sajaro seqtoris Siga garemos. magaliTad, koreis qcevis kodeqsi sa-
jaro mosamsaxureTa sajaro integraciis SesanarCuneblad ZiriTadad iseT sakiTxebs 
aregulirebs, romlebic dakavSirebulia sajaro mosamsaxureTa samarTlian saqmiano-
basTan, politikosTa Carevis akrZalvasTan, mesame mxareebTan, romlebic sakuTar sa-
jaro valdebulebebs asruleben, da sajaro mosamsaxureebTan, romlebic arasaTana-
do anazRaurebas iReben.43 avstraliis sajaro mosamsaxureTa qcevis kodeqsi ZiriTa-
dad moicavs iseT Temebs, rogorebicaa urTierToba sajaro mosamsaxureTa da mTav-
robas Soris, urTierToba parlamentsa da sazogadoebas Soris, interesTa konfliq-
ti, saCuqrebis miReba da sxva pirovnuli qcevebi, romlebic avstraliis sajaro momsa-
xurebaze uaryofiT gavlenas axdens.44  

                                                            
40  Standards of Ethical Conduct for employees of the Executive Branch, The United States Office of Govern-

ment Ethics, October 2002, <http://www.oecd.org/dataoecd/61/31/35527111.pdf>, [07.10.2011]. 
41  OECD, Ethics Codes and Codes of Conduct in OECD countries, <http://www.oecd.org/document/12/0,3746, 

en_2649_34135_35532108_1_1_1_1,00.html>, [07.10.2011]. 
42  Gilman S.C., Ethics Codes and Codes of Conduct as Tools for Promoting an Ethical and Professional Public 

Service: Comparative successes and lessons, Prepared for the PREM, World Bank, Washington, DC, winter 
2005, 48, <http://www.oecd.org/dataoecd/17/33/35521418.pdf>, [03.10.2011]. 

43  The Code of Conduct for Maintaining Integrity of Public Officials, Presidential Decree No 17906, 18th 
February 2003, Korea, <http://www.oecd.org/dataoecd/18/13/35521329.pdf>, [07.10.2011]. 

44  APS Values and Codes of Conduct in Practice, Australia, <http://www.apsc.gov.au/values/conductguide-
lines.htm>, [06.10.2011]. 
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qcevis kodeqsebTan dakavSirebuli am regulaciebis jerovani muSaobis uzrun-
velsayofad saWiroa maTi saTanadod ganxorcieleba da cxovrebaSi gatareba. gan-
sazRvreba da cxovrebaSi gatarebis wesebi, saSualebebi da meTodebi umniSvnelovane-
sia, radgan sajaro mosamsaxureebma unda icodnen, ra pasuxismgeblobebi arsebobs 
eTikur gadacdomebTan dakavSirebuli SemTxvevebis mimarT. sxvadasxva qveynis gamoc-
dileba qcevis kodeqsebis cxovrebaSi gatarebis procedurebTan dakavSirebiT aseve 
umniSvnelovanesia. bevri qveyana qmnis specialur komitetebs, komisiebs an inspeqto-
rebs, romlebic sajaro seqtors qcevis kodeqsTa samuSao praqtikaSi danergvaSi exma-
rebian. 

garda am komisiebisa da momsaxurebebisa, arsebobs sxva mniSvnelovani aspeqtic, 
romlebic qcevis kodeqsTa cxovrebaSi gatarebis efeqtianobas ganapirobebs. es aris 
sajarooba. sajarooba arsebiTi mniSvnelobis elementia da xels uwyobs sajaro ndo-
bis ganviTarebas, sajaro mosamsaxureebs ki eTikis standartebs Seaxsenebs. qcevis we-
sebis CamoyalibebaSi sajaro mosamsaxureTa farTod CarTva xels Seuwyobs qcevis ko-
deqsTa marTvis gaiolebas.45 Ria da gamWvirvale procesi qcevis kodeqsTa cxovrebaSi 
gatarebis efeqtianobisTvis umniSvnelovanesia. sajaro seqtorma qcevis wesebis Ca-
moyalibebamde angariSi unda gauwios da unda gaiTvaliswinos sajaro mosamsaxureTa 
intresebi da moTxovnilebebi. sajaro mosamsaxureebi qcevis wesebis mTavari subieq-
tebi arian da nebismieri Sedegi gavlenas moaxdens ara marto maTze, aramed sajaro 
seqtoris reputaciaze da, zogadad, sajaro ndobaze. 

qcevis kodeqsSi Semavali Rirebulebebisa da principebis kodifikaciisa da sis-
tematizaciis garda, aucilebelia Seiqmnas specialuri saagentoebi, komitetebi, or-
ganizaciebi an sxva organoebi, romlebic monitorings gauweven imas, Tu rogor aris 
Rirebulebebi da normebi praqtikaSi danergili da rogor uwyoben isini xels eTikas 
sajaro seqtorSi. 

 
3.3. eTikis menejmentis monitoringi da xelSewyoba 

 
3.3.1. eTikis menejmentis koordinireba da monitoringi 

 
sakoordinacio, sakonsultacio da sagamoZiebo organoebis Seqmnis mTavari mize-

zi da amocanebi eTikis infrastruqturis SenarCuneba, sajaro seqtorSi eTikis xel-
Sewyoba, eTikuri garemos ganviTarebaSi maRali rangis sajaro moxeleTa da sajaro 
mosamsaxureTa konsultireba da daxmarebaa. es organoebi eTikis normebsa da regu-
laciebs realur cxovrebaSi nergaven, sajaro seqtors awvdian rekomendaciebs, kvle-
vebsa da angariSebs an/da ubralod axdenen monitorings, ikvleven da iZieben sajaro 
mosamsaxureTa gadacdomebs sajaro seqtorSi eTikis menejmentisTvis Tvalyuris sa-
devneblad. 

                                                            
45  Kernaghan K., Promoting Public Service Ethics: The Codification Option, in: Chapman R.A. (Editor), Ethics 

in Public Service, Edinburgh, 1993, 22. 
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es organoebi sajaro seqtorSi SesaZloa komitetebis, damoukidebeli saagentoe-
bisa da asociaciebis saxiT arsebobdnen. isini ZiriTadad iqmnebian da funqcionire-

ben, rogorc damoukidebeli, neitraluri da miukerZoebeli organoebi. OECD Tavis 
mier Catarebul kvlevaSi mimoixilavs am organoTa ZiriTad funqciebs da gansazR-
vravs sam mTavar rols; esenia: meTvalyure, mrCeveli da xelSemwyobi.46  

avstraliis (axali samxreT uelsi (New South Wels) meTvalyureobisa da gamoZiebis 

centraluri organoa korufciis winaaRmdeg brZolis damoukidebeli komisia (Sem-

degSi — ICAC). ICAC axali samxreT uelsis mTavrobam 1989 wels Camoayaliba. misi mTa-
vari movaleoba korufciis SemTxvevebis gamoZieba, konsultaciebis gziT korufciis 

prevencia da korufciis Sesaxeb sajaro seqtoris informirebaa.47 ICAC ar aris mxo-
lod devnis ganmaxorcielebeli organo; is Tavis movaleobebs asrulebs, aseve, ro-
gorc mrCeveli da xelSemwyobi. komitetebs, komisiebsa da samsaxurebs agreTve SeuZ-
liaT sajaro seqtorSi eTikis xelSemwyobi rolis Sesruleba, Tumca yvelas ar aqvs 
eTikuri gadacdomebis gamoZiebisa da devnis ufleba. amerikis SeerTebuli Statebis 
mTavrobis eTikis samsaxuri uzrunvelyofs aRmasrulebeli xelisuflebis eTikis 
programis kanonTan da samarTlebriv regulaciebTan Sesabamisobas, axorcielebs sa-
ganmanaTleblo da treningprogramebs da, imavdroulad, sameTvalyureo organoa. is 
pasuxismgebelia finansuri darRvevebis aRmoCenis zedamxedvelobasa da axali siste-
mebis danergvaze, raTa aRmasrulebeli xelisuflebis mosamsaxureTa Soris interes-
Ta konfliqtis Tavidan acileba da prevencia moxdes48. 

axali zelandiis saxelmwifo momsaxurebis komisiaSi (SemdegSi — SSC) mniSvnelo-

van rols konsultantebi asruleben. SSC-is mTavari mizani sajaro seqtoris saqmia-
nobis gaumjobeseba da sajaro momsaxurebis miwodebis xarisxis gazrdaa. es komisia 
TanamSromlobs ministrebTan da sxva liderebTan, raTa moaxdinos sajaro momsaxure-
bis miznebis gansazRvra da prioritizeba, gansazRvros perspeqtivebi da sajaro seq-
tors Sedegebis miRwevaSi daexmaros49. kidev erTi sakonsultacio organo gaerTiane-
buli samefos sajaro seqtorSi urTierTobaTa standartebis komitetia. rogorc da-
moukidebeli sakonsultacio organo, komiteti amzadebs yovelwliur angariSebs, 
Sexvedrebs, konsultaciebs da rekomendaciebs sajaro seqtoris standartebis Sesa-
xeb.50  

msgavsi organoebi, romelTac aseve eTikis zedamxedvelobisa da xelSewyobis 
funqciebi aqvT, daarsebulia ara marto erovnul, aramed zeerovnul (saerTaSoriso) 
donezedac. 2005 wels gaerom mesamoce sxdomaze miiRo rezolucia. am rezoluciis 

                                                            
46  OECD, Public Management occasional papers No. 14, Ethics in the Public service: Current issues and 

practice, 1996, 39, <http://www.oecd.org/dataoecd/59/60/1899269.pdf>, [03.10.2011]. 
47  Independent Commission against Corruption, New South Wels, Australia, <http://www.icac.nsw.gov.au/ 

about-the-icac/overview>, [10.10.2011]. 
48  Office of Government Ethics, The United States, <http://www.usoge.gov/About/Mission-and-Respon-

sibilities/Mission---Responsibilities/>, [10.10.2011]. 
49  State Service Commission, New Zealand, <http://www.ssc.govt.nz/strategic-direction>, [10.10.2011]. 
50  Committee on Standards in Public Life, United Kingdom, <http://www.public-standards.gov.uk/our-

work.html>, [10.10.2011].  
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mTavar sakiTxTa Soris iyo reformebis marTvis samdivno. efeqturi, efeqtiani da an-
gariSvaldebuli samdivnos uzrunvelsayofad da gamWvirvalobisa da integraciis ga-
rantirebisaTvis gaeros generalurma asambleam miiRo gadawyvetileba, gaaZlieros 
gaeros personalis eTikuri qceva da SeimuSaos mTeli sistemis masStabis eTikis ko-
deqsi.51 am rezoluciis gaTvaliswinebiT, gaeros samdivnom daafuZna eTikis samsaxu-
ri. am samsaxuris mTavari mizania, generalur samdivnos daexmaros imis uzrunvelyo-
faSi, rom personalis mTeli Semadgenloba ganixilavdes da asrulebdes sakuTar fun-
qciebs integraciis umaRlesi standartebis Sesabamisad, eTikis, kulturis, gamWvir-
valobisa da angariSvaldebulebis win wamoweviT. eTikis samsaxuri uzrunvelyofs 
personals konfidencialuri rCevebiTa da rekomendaciebiT da SeimuSavebs standar-
tebs, trening- da saganmanaTleblo programebs eTikis sakiTxebTan dakavSirebiT.52 

mesame umTavresi roli am organoebisa, rogorc xelSemwyobTa, ganxiluli iqneba 
momdevno TavSi, romelSic visaubrebT eTikis trening- da saswavlo programebze. 

 
3.3.2. eTika daiswavleba 

 
zemoT ganxiluli iyo eTikis infrastruqturis Seqmnisa da sajaro seqtorSi eTi-

kis menejmentis jerovani funqcionirebis mniSvneloba, aseve sajaro seqtoris eTikis 
regulirebis saSualebebi da formebi, maTi dadebiTi gavlena organizaciaTa Siga gare-
moze da menejmentis ganxorcielebaze. garda amisa, Zalian mniSvnelovania, rom es Rire-
bulebebi da regulaciebi miewodos TanamSromlebs da moxdes maTTan maTi daaxloeba. 
am normebisa da regulaciebis mxolod Camowera sajaro seqtoris mier im miznebis miR-
wevis uzrunvelsayofad, romlebic organizaciul kulturas da sajaro mosamsaxureTa 
eTikur qcevas ukavSirdeba, sakmarisi ar aris. am miznebis misaRwevad sajaro seqtorma 
sxvadasxva treningprogramis SeqmniTa da ganxorcielebiT xeli unda Seuwyos eTikis 
win wamowevas, radgan mxolod codna imisa, Tu ra aris marTebuli da ra — mcdari, eTi-
kuri garemos dacvasa da waxalisebas ver SeZlebs. srulyofili SedegisTvis aucilebe-
lia, rom sajaro mosamsaxureebma am codnis sakuTar yoveldRiur cxovrebaSi gamoyene-
ba iswavlon da „TanamSromlebs ganemartoT, Tu ratomaa eTikuri qceva aucilebeli“.53 

sajaro seqtorisaTvis eTikis treningprogramebis Seqmna martivi amocana ar aris. 
mkafiod unda iyos gansazRvruli, Tu ra aris treningprogramis misia, ra unda iyos am 
programis Sedegebi, agreTve is, Tu vin arian am programis ZiriTadi adresatebi. Tanam-
SromelTa da administratorTa interesebisa da moTxovnilebebis Tanxvedris gareSe 
miznebi ver miiRweva da trenings mxolod formaluri statusi eqneba. amgvarad, tre-
ningprogramebis dagegmvisas sajaro seqtori unda SeTanxmdes instrumentebze, proce-

                                                            
51  United Nations General Assembly, Resolution A/RES/60/1, 25 October, 2005, 33, 34, <http://daccess-dds 

ny.un.org/doc/UNDOC/GEN/N05/487/60/PDF/N0548760.pdf?OpenElement>, [25.10.2011]. 
52  United Nations, Ethics Office - establishment and terms of reference, Secretary-Generals Bulletin, 30 

December, 2005, sections 1 and 3, <http://www.centerforunreform.org/node/32>, [25.10.2011]. 
53  Bonczek S. J., Creating an Ethical Work Environment, in: Berman E.M., West J.P., Bonczek S.J. (Editors), 

The Ethics Edge, 1998, 75. 
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durebsa da monawileebze, raTa Tavidan iqnes acilebuli ara marto adamianuri, aramed 
aseve finansuri resursebis arasworad gamoyeneba. 

eTikis am treningprogramebma SesaZloa sxvadasxva instrumentiT isargeblos. ese-
nia: treningebi, personalis Sexvedrebi, diskusiebi, seminarebi, Tematuri kvlevebi da 
Sefasebebi. am programebma unda gazardos TanamSromelTa cnobiereba eTikuri princi-
pebis mniSvnelobis Sesaxeb da unda gamoasworos maTi eTikuri qceva.54 

upirveles yovlisa, mxedvelobaSi unda miviRoT is faqti, rom „eTikis programe-
bi ukeT muSaobs zemodan qvemoT“.55 es imas niSnavs, rom treningprogramebis warmate-
bis uzrunvelsayofad ufrosi menejerebis trenireba unda moxdes. swored menejere-
bi arian pasuxismgebeli RirebulebaTa ganmartebasa da dadgenaze, am Rirebulebebis 
organizaciaTa SigniT danergvasa da institutionalizaciaze, eTikuri garemos gan-
viTarebasa da xelSewyobaze. TiTqmis yvela es iniciativa organizaciaTa zeda rgole-
bidan modis. yvela am valdebulebisa da pasuxismgeblobis gansaxorcieleblad, upir-
veles yovlisa, ufrosi menejerebis, rogorc wesi, xelmZRvaneli pirebis, trenireba 
unda moxdes, rom TanamSromlebs eTikurad qcevis magaliTi mieceT. „araferia Tanam-
SromelTaTvis imaze Zlieri faqtori, vidre imis danaxva, rom maTi xelmZRvanelebi 
swored deklarirebuli Rirebulebebisa da standartebis Sesabamisad iqcevian“56. 

eTikis ganviTarebis xelSemwyobi erT-erTi yvelaze mniSvnelovani aspeqti SesaZ-
loa personalis yovelkvireuli Sexvedrebi iyos, raTa gaimarTos diskusiebi eTikis 
mniSvnelobaze, ganisazRvros potenciuri problemebi da SemuSavdes maTi gadawyve-
tis strategia.57 menejerebi valdebuli arian mudmivad SeinarCunon TanamSromlebSi 
cnobieri aRqma imisa, rom eTika maTi muSaobis ganuyofeli nawilia da rom maTi qceva 
organizaciaTa Rirebulebebisa da standartebis Sesabamisi unda iyos. TanamSromel-
Ta muSaobis da organizaciebSi moTxovnil eTikurobasTan maTi Sesabamisobis gamov-
lenisa da ganxilvisTvis SesaZloa gamoyenebul iqnes Sefasebis sistema, komunikaciis 
Ria garemo da TanamSromelTa mosmena, raTa dadgindes maTi azri menejerul gadawy-
vetilebaTa eTikuri Sedegebisa da organizaciaTa RirebulebebTan maTi Sesabamiso-
bis Sesaxeb.58 

eTikis trening- da saswavlo programebs umniSvnelovanesi roli akisria sajaro 
seqtorSi eTikis menejmentis efeqtianobis uzrunvelsayofad. eTikurobis cnobieri 
aRqmis amaRleba da imis Seswavla, Tu rogor unda moiqce eTikurad organizaciaTa 
Rirebulebebisa da standartebis Sesabamisad, sajaro mosamsaxureTa yoveldRiur 
muSaobaze da sajaro seqtorSi eTikuri garemos ganviTarebaze dadebiT gavlenas ax-
dens. yvela zemoaRniSnuli aspeqtis gaTvaliswinebiT, eTika SeiZleba da unda iqnes 

                                                            
54  Kernaghan K., Promoting Public Service Ethics: The Codification Option, in: Chapman R.A. (Editor), Ethics 

in Public Service, Edinburgh, 1993, 25.  
55  Bonczek S. J., Creating an Ethical Work Environment, in: Berman E.M.,West J.P., Bonczek S.J. (Editors), 

The Ethics Edge, 1998, 77. 
56   Bonczek S. J., Creating an Ethical Work Environment, in: Berman E.M.,West J.P., Bonczek S.J. (Editors), 

The Ethics Edge, 1998, 78. 
57  iqve, 78-79. 
58  iqve, 78-79. 
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daswavlili. gageba imisa, Tu rogor moiqce eTikurad da rogor moaxdino organiza-
ciis mier dadgenili yvela Rirebulebis, normisa da standartis yoveldRiur muSao-
baSi realizeba, efeqtiani eTikis trening- da saswavlo programebiT miiRweva. swored 
amitom eTika ara marto mokle treningprogramebis ganuyofel nawilad unda iqces, 
aramed oficialurad unda iswavlebodes universitetebSi.59 es xels Seuwyobs ara 
marto eTikis ganviTarebas sajaro seqtoris SigniT, aramed sajaro seqtorSi Tanam-

SromelTa potenciur mozidvasac. is daexmareba HR menejerebs muSaobis gaiolebaSi, 
sajaro seqtorSi axal Tanamdebobeze sajaro momsaxurebis gaumjobesebis uzrunvel-
sayofad „saTanado“ da „eTikuri“ adamianebis mozidvisas da daqiravebisas. 

 
4. eTikis menejmenti — sajaro administrirebis gaumjobeseba 

 
4.1. sajaro integraciis uzrunvelyofa — administraciuli perspeqtiva 
 

sajaro seqtoris politikis SemuSavebisas sajaro integraciis uzrunvelyofa 
ZiriTadi aspeqtia. sajaro integracia, rogorc koncefcia, erTi SexedviT, SesaZloa 
damabneveli iyos. nebismier SemTxvevaSi, am koncefciis mniSvnelobisa da sajaro ad-
ministrirebasTan gadajaWvulobis gasagebad aucilebelia am terminis ganmarteba sa-
jaro seqtorTan mimarTebiT. 

am perspeqtivaSi integracia „organizaciaTa wevrebisa da dainteresebul pirTa 
mier miRebuli da aRiarebuli Rirebulebebis, normebisa da wesebis Sesabamis“60 qcevas 
gulisxmobs. am ganmartebis mixedviT, sajaro integracia mWidrod ukavSirdeba yovel-
dRiur samuSao qcevas da mis mimarTebas dadgenil wesebsa da RirebulebebTan. sajaro 
mosamsaxureebi am wesebisa da Rirebulebebis Sesabamisad unda iqceodnen, raTa garan-
tirebul iqnes integracia. miuxedavad amisa, sajaro integracia mxolod qcevas ar 
ukavSirdeba. is moicavs gacilebiT mets, vidre sajaro mosamsaxureTa yoveldRiuri 
qcevaa. qcevamde sajaro organizaciam unda Seqmnas mkafio normebi, strategia, struq-
tura, saTanado instrumentebi da meqanizmebi. aucilebelia arsebobdes yvela es faq-
tori, raTa sajaro seqtorSi sajaro integraciis ganviTarebis politikis modeli Se-
iqmnas. yvelaze mniSvnelovani am kompleqsuri procesis dawyebisaTvis mzaobaa.  

bevri saerTaSoriso da arasamTavrobo organizacia am mimarTulebiT mraval 
sxvadasxva saxis Sefasebis sistemasa da strategias gvTavazobs. magaliTad, integra-

ciis erovnuli sistema (NIS), romelic uzrunvelyofilia saerTaSoriso gamWvirva-

lobis (TI) mier, gvawvdis korufciis SemTxvevaTa da erovnuli antikorufciuli saq-
mianobis efeqtianobis Sefasebis formas.61 magram es forma ukavSirdeba korufciul 

                                                            
59  Kernaghan K., Promoting Public Service Ethics: The Codification Option, in: Chapman R.A. (Editor), Ethics 

in Public Service, Edinburgh 1993, 26. 
60  Huberts L.W.J.C., Heuvel V.D. H., Punch, M., Ethics and Integrity and the Public-Private Interface, in: Hubers 

L.W.J.C., Van Den Heuvel H. (Editors), Integrity at the Public-Private Interface, Maastricht, 1999, 166. 
61  Transparency International, National Integrity System Assessments, <http://www.transparency.org/ policy 
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problemebs mxolod erovnul doneze. integracia dakavSirebulia ara marto koruf-
ciasTan, aramed is gacilebiT kompleqsuri cnebaa, romelic organizaciaSi miRebuli 

Rirebulebebis yvela saxis darRvevas moicavs. ASPA gamoscems Jurnals `sajaro in-

tegracia~ (Public Integrity (PI)), romelic ara marto korufciasTan dakavSirebul sa-
kiTxebs mimoixilavs, aramed sajaro administrirebis funqciur, arsebiT da mwvave sa-
kiTxebsac ikvlevs; is aseve iZiebs mTavrobis yvela Stosa da dones da mTavrobaSi eTi-
kis gagebas uwyobs xels.62  

sajaro seqtorSi sajaro integraciis ganviTareba da dacva prioriteti unda 

iyos. OECD gvawvdis specialur dokuments sajaro seqtorSi sajaro integraciis mar-
Tvis formebis Sesaxeb, romlebic instrumentebis, procesebisa da struqturis ana-
lizisa da ganaxlebis formebia da sajaro seqtorSi sajaro integraciis waxalisebas 
uwyobs xels.63 am dokumentis mixedviT, sajaro integraciis marTvis formebi aZlie-
rebs sajaro seqtoris integracias da integralurobis darRvevis prevencias ax-
dens.64 is gvTavazobs sajaro organizaciebSi sajaro integraciis miRwevisa da daner-
gvis sam mTavar elements; esenia: instrumentebi, procesebi da struqtura,65 romle-
bic erTmaneTTanaa dakavSirebuli da erTmaneTisgan damoukideblad ver moqmedebs. 
instrumentebi CarTuli unda iyos integraciis xelSewyobaSi, procesebi am instru-
mentebis ganxorcielebasa da muSaobas unda uzrunvelyofdes, struqtura ki pirTa 
Soris pasuxismgeblobebis gadanawilebisa da saimedo politikisa da praqtikis uz-
runvelyofis koordinirebisken unda iyos mimarTuli.66   

aq aRwerili procesi ar aris martivi gansaxorcielebeli bevri qveynisTvis, gan-
sakuTrebiT ki maTTvis, romlebic axla xelaxla ayalibeben sakuTari sajaro adminis-
trirebis sistemebs. zogjer Zalian rTulia, koncentrireba moaxdino an saerTod Se-
amCnio sajaro integraciis arseboba-ararseboba. xelaxali dagegmvis am procesebma 
SesaZloa sirTuleebi Seqmnas. ar arsebobs saerTo recepti an formula, romelic sa-
jaro integraciis mSeneblobis warmatebulobis garantia iqneboda. umTavresi ele-
menti am sferoSi eTikuri xelmZRvanelobaa.67 maRali Tanamdebobis personali valde-
bulia daadginos is standartebi da ganaviTaros is ideebi, romlebic am rTuli da wi-
naaRmdegobrivi procesebis marTvas gaaumjobesebs, SeimuSaos problemaTa gadaWris 
meqanizmebi. man sajaro integracia organizaciuli strategiis nawilad unda aqcios, 
unda eZebdes kreatiul gadawyvetilebebs, wesebisa da procedurebis mimarT ufro 
kritikuli unda iyos, yuradReba unda miaqcios profesionalizms, unda uzrunvelyos 
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kargad organizebuli institutebis arseboba, unda Seqmnas „SecdomaTa mimarT tole-
rantuli“ garemo, sadac muSaobisas daSvebuli Secdomebi ganxiluli iqneba, rogorc 
institucialur da pirovnul marcxTa kombinacia, romelic treningiTa da ganaTle-
biT gamoswordeba.68  

yvela am faqtoris gaTvaliswinebiT, SeiZleba ganvacxadoT, rom sajaro integra-
cias Sedegad moaqvs fundamenturi cvlilebebi da sajaro administrirebis gaumjo-
besebiskenaa mimarTuli. is sajaro seqtoris fuZemdeblur RirebulebaTa Sesabamis 
qcevasa da moqmedebebs aZlierebs. is axal formebs aZlevs da aviTarebs administri-
rebis instrumentebs, procedurebsa da struqturebs. is amkvidrebs antikorufciul 
strategiebs da eTikuri normebisa da standartebis darRvevis prevencias axdens. 
garda amisa, is sajaro mosamsaxureebis informirebas axdens da maT aZlevs ganaTle-
bas, ris Sedegad iqmneba eTikuri garemo miukerZoeblobis, Tanasworobis, efeqturo-
bis, efeqtianobis, gadawyvetilebis miRebis procesSi gamWvirvalobisa da sajaro 
momsaxurebis gawevisaTvis. sajaro integraciis mSeneblobis mniSvnelobaSi sajaro 
organizaciaTa TanamSromlebisa da mTlianad sazogadoebis darwmuneba martivi ar 
aris. es Sromatevadi, kompleqsuri da winaaRmdegobebiT aRsavse procesia. dasawyis-
Sive dadebiTi Sedegebis miReba SeuZlebelia; Sesabamisad, is moiTxovs sajaro seqto-
risa da sazogadoebis mxridan moTminebasa da TanagrZnobas, raTa miRweul iqnes dasa-
xuli miznebi.  

„sajaro integracia kargi mmarTvelobis qvakuTxedia“69 da sajaro administrire-
bis ganxorcielebaze dadebiTad zemoqmedebs. is xels uwyobs sajaro ndobis mSeneb-
lobas da es erT-erTi umTavresi miRwevaa.  

 
4.2. sajaro ndobis mSenebloba70 — moqalaqeTa perspeqtiva 

 
yvela sajaro seqtori dainteresebuli unda iyos rogorc sakuTari moqalaqee-

bis, ise mTlianad sazogadoebis ndobis mopovebiTa da ganmtkicebiT. sajaro seqto-
ris yvela moqmedeba da gadawyvetileba moqalaqeebze mniSvnelovan gavlenas axdens. 
ndoba da pasuxismgebloba — es aris umniSvnelovanesi Rirebulebebi, romelTa mixed-
viTac unda cxovrobdnen sajaro mosamsaxureebi. maT unda gaacnobieron fuZemdeb-
luri Rirebulebebi da Seqmnan eTikuri garemo rogorc administraciaTa SigniT, ise 
maT gareT da sakuTar moqalaqeebTan da sxva dainteresebul pirebTan mudmivad unda 
hqondeT komunikacia. eTikis saTanadod regulireba da sajaro integraciis formebis 
ganviTareba yvela sajaro mosamsaxuris movaleobaa. am saqmianobis nayofi da Sedege-
bi moqalaqeTa udidesi interesis sagania, radgan sajaro mosamsaxureTa mier miRebul 
gadawyvetilebebs da sajaro seqtoris mier gaweul momsaxurebas moqalaqeTa cxovre-
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baze dadebiTi an uaryofiTi gavlenis moxdena SeuZlia. sajaro mosamsaxured gaxdo-
misas aucilebelia, am pasuxismgeblobas srulad acnobierebde.  

sajaro mosamsaxureebma unda gaacnobieron da gaiTavison, rom isini xalxs war-
moadgenen da misTvis muSaoben. demokratiul sivrceSi sajaro seqtoris warmomad-
genlebs saboloo pasuxismgebloba moqalaqeTa winaSe akisriaT; swored es aris is, 
rac maT saqmianobas akeTilSobilebs.71 moqalaqeTa azri da Sexeduleba sajaro seqto-
risaTvis gadamwyveti unda iyos. gadawyvetilebis miRebis procesSi maT unda gaacno-
bieron moqalaqeTa poziciebi da is, moswonT Tu ara maT sajaro organoebis mier mi-
Rebuli gadawyvetilebebi. 

es ar aris calmxrivi procesi. moqalaqeebi aseve aqtiurad unda iyvnen CarTuli 
da dainteresebuli sajaro mosamsaxureTa moqmedebebiT. maT unda Seqmnan aqtiuri sa-
moqalaqo sazogadoeba, raTa ufro efeqtianad akontrolon mTavroba da sajaro seq-
tori, aseve moaxdinon korufciis, mosyidvisa da sajaro integraciis sxva darRveve-
bis prevencia, radgan zogjer Tavad moqalaqeebi axdenen korufciis, mosyidvisa da 
araeTikuri Tu ukanono moqmedebis provocirebas. 

sajaro seqtorma unda SeimuSaos martivi wesebi da regulaciebi; Tanaswori mopy-
robiTa da informaciis iolad wvdomis uzrunvelyofiT is ufro Ria da gamWvirvale 
sajaro seqtoris Seqmnas unda cdilobdes. es mTavrobas ufro demokratiuls, san-
dos, miukerZoebels, angariSvaldebuls, efeqtursa da efeqtians, agreTve eTikurs 
xdis. reformebis mier motanilma axalma gamowvevebma sajaro seqtoris muSaobaSi mo-
qalaqeTa CarTulobis garantireba moaxdina. es ki aucileblad aisaxeba sajaro seq-
toris reputaciaze.  

 
5. eTika da samarTali 

 
wina TavebSi saubari exeboda organizaciis fundamenturi Rirebulebebisa da 

eTikis urTierTmimarTebas, imas, Tu rogor unda moxdes am Rirebulebebis gamoyeneba 
sajaro samsaxuris praqtikaSi, rogor axdens eTikis menejmenti gavlenas da poziti-
ur efeqts sajaro seqtoris saqmianobaze da rogor exmareba igi administracias, gana-
viTaros da xeli Seuwyos sajaro integracia. am TavSi ki ganxiluli iqneba samarTlisa 
da eTikis urTierToba, is, Tu rogor urTierTqmedeben isini da ra gavlenas axdens es 
urTierTqmedeba sajaro seqtoris saqmianobaze. gadawyvetilebebi, romlebsac saja-
ro mosamsaxureebi iReben, pirvel rigSi, unda efuZnebodes kanonis moTxovnebs da un-
da Seesabamebodes mas. biurokratebi valdebuli arian, upirveles yovlisa, Tavidan 
aicilon sajaro mosamsaxureTa arakanonieri moqmedebebi, ramac SeiZleba garkveul-
wilad xeli Seuwyos araeTikuri qcevis Tavidan acilebasac. es ki SesaZloa niSnavdes 
imas, rom samarTali da eTika erTmaneTisagan damoukideblad ki ar moqmedeben, ara-
med, piriqiT, sajaro seqtorSi Tanaarseboben da aqtiurad urTierTqmedeben.  
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5.1. eTikisa da samarTlis urTierToba 
 

am Tavis miznebidan gamomdinare, pirvel rigSi, saWiroa ganvsazRvroT, Tu ra aris 
eTika da samarTali eTikis konteqstSi. eTika dakavSirebulia sajaro seqtoris Rirebu-
lebebTan da am Rirebulebebis praqtikaSi gamoyenebasTan. gansazRvro, ra aris samarTa-
li, eTikis miznebidan gamomdinare, rTulia. arsebobs samarTlis uamravi ganmarteba, 
romlebsac gvTavazoben filosofosebi, samarTlis specialistebi da praqtikosi iuris-
tebi; amasTanave, yvela am ganmartebis aq moyvana SeuZlebelia — es Sors waiyvans msjelo-
bas eTikisa da samarTlis urTierTobis Sesaxeb. am naSromis ZiriTadi mizani da sagani ar 
aris samarTlis srulyofili ganmartebis mocema; ufro mniSvnelovania ganisazRvros Zi-
riTadi gansxvavebebi da msgavsebebi eTikasa da samarTlals Soris, rac dagvexmareba ga-
vaanalizoT da davinaxoT, rogor urTierTqmedeben isini sajaro samsaxuris praqtikuli 
saqmianobisas da ra gavlenas axdens es urTierTqmedeba am saqmianobaze. 

profesori giorgi xubua gvaZlevs samarTlis gansazRvrebas da mis ZiriTad maxa-
siaTeblebs. misi ganmartebis Sesabamisad, samarTali aris gansazRvruli qcevis wese-
bis erToblioba, romelic aregulirebs adamianTa socialur Tanaarsebobas; es wesebi 
savaldebulo xasiaTisaa da exeba sazogadoebis yvela wevrs; samarTali aris normaTa 
erToblioba, romelic garantirebulia saxelmwifo iZulebiT.72 samarTlis ZiriTadi 
subieqtebi arian sazogadoebis wevrebi — adamianebi, romlebic valdebuli arian, Se-
asrulon saxelmwifos mier wesebsa da regulaciebSi gamoxatuli moTxovnebi. saxel-
mwifo qmnis normaTa am erTobas imisaTvis, rom CarCoSi moaqcios da moawesrigos far-
To areali im sakiTxebisa da aspeqtebisa, romlebic dakavSirebulia adamianis qcevas-
Tan. samarTali gansazRvravs wesebs saxelmwifo politikisaTvis, awesrigebs saxel-
mwifos da sazogadoebas Soris urTierTobebs, uzrunvelyofs adamianis aRiarebuli 
uflebebisa da Tavisuflebebis dacvas. aRniSnuli regulaciebi exmareba saxelmwi-
fos, uzrunvelyos mSvidoba, harmonia, adamianis Rirsebis pativiscema, aseve ekonomi-
kuri da politikuri stabiluroba da integracia. aRniSnuli miznebis misaRwevad ada-
mianebi valdebuli arian, imoqmedon dadgenili normebisa da wesebis Sesabamisad. sa-
marTali ar aris saxelmwifos mxridan SemoTavazeba; is SemboWavi da savaldebuloa 
yvela adamianisaTvis. swored imisaTvis, rom garantirebuli iyos adamianTa qcevis 
dadgenil wesebTan da regulaciebTan Sesabamisoba, is gansazRvravs aseve pasuxis-
mgeblobasa da sanqciebs darRvevebisaTvis.  

eTikis mizanic swored is aris, rom ganisazRvros qcevis wesebi da standartebi, 
ganimartos sajaro mosamsaxuris „kargi“ da „cudi“ qceva, rac daexmareba sajaro seq-
tors, uzrunvelyos fundamenturi Rirebulebebis dacva da sajaro samsaxuris praq-
tikaSi danergva. saxelmwifos miznebic — mSvidoba, harmonia, keTildReoba, ekonomi-
kuri da politikuri stabiluroba, Rirsebisa da sxva adamianis uflebebisa da Tavi-
suflebebis pativiscema da dacva, sajaro integracia — SeiZleba miCneul iqnes saxel-
mwifos fundamentur Rirebulebebad, farTo gagebiT. samarTali da eTika aris meqa-
nizmi imisaTvis, rom moxdes am miznebis efeqtianad miRweva. eTika, iseve rogorc sa-

                                                            
72  xubua g., samarTlis Teoria, Tb., 2004, 39. 
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marTali, aris normebis erTianoba, romelic awesrigebs da zRudavs adamianis qcevas. 
am SemTxvevaSi samarTalsa da eTikas erTi da igive adresatebi — adamianebi — hyavs. 

aRniSnuli msjelobidan gamomdianre, saxelmwifos mier dadgenili samarTali da 
sajaro samsaxuris eTika exeba erTsa da imave xalxs. samarTalic da eTikac awesrigebs 
adamianTa qcevas da orives normebi ganisazRvreba konkretuli da saTanado saxelmwi-
fo organos mier Sesabamisad dadgenili wesebisa da procedurebis safuZvelze. Tumca 
ukanaskneli msjeloba SesaZloa ar iyos gamarTlebuli da swori im qveynebis mimarT, 
romlebsac jer naTlad ar aqvT gansazRvruli wesebi da regulaciebi eTikis sferoSi. 
aSkaraa, rom eTikis normebi, warmodgenili eTikis kodeqsebis saxiT, miRebulia da 
iuridiul Zalas iZens saTanado saxelmwifo organos mier dadgenili specialuri pro-
cedurebis safuZvelze. Tumca, zogadad, eTikis kodeqsis miRebis raime dadgenili da 
konkretulad gansazRvruli wesebi SesaZloa arc arsebobdes. rac Seexeba samarTals, 
igi miiReba specialurad gansazRvruli rTuli proceduris Sesabamisad.  

SesaZlebelia Tu ara, rom sajaro seqtorSic arsebobdes SemboWavi da savaldebu-
lo eTikis normebi? am kiTxvaze pasuxs gagvcems qcevis kodeqsebi, romlebic aris sis-
temuri da naTlad gansazRvruli qcevis wesebis erToblioba sajaro mosamsaxureTaT-
vis. es dokumenti ara marto adgens da aRiarebs organizaciis Rirebulebebs, aramed 
aseve avaldebulebs sajaro mosamsaxures, imoqmedos am kodeqsis moTxovnaTa Sesabami-
sad, raTa Tavidan iqnes acilebuli araeTikuri qcevebi da organizaciis Rirebulebe-
bis darRveva. es imas niSnavs, rom eTika, iseve rogorc samarTali, unda iyos savaldebu-
lod Sesasrulebeli; winaaRmdeg SemTxvevaSi sajaro seqtori ver miaRwevs iseT miz-
nebs, rogorebicaa sajaro integracia, sazogadoebis ndoba, efeqturoba da efeqtiano-
ba, imisaTvis, rom garantirebuli iyos angariSvaldebuli da eTikuri sajaro seqtori. 
Tumca arsebobs gansxvaveba imaSi, Tu rogor iyenebs samarTali da eTika iZulebis meqa-
nizmebs. samarTlis normebisa da regulaciebis ganxorcieleba da Sesruleba xdeba or-
ganizebuli da sistemuri gziT, specialurad gansazRvruli proceduris Sesabamisad. 
meore mxriv, eTikis iZuleba SesaZloa ar iyos aRsrulebuli ase sistemurad da organi-
zebulad. is SeiZleba ar iyos iseTi mkacri, rogorc samarTlis SemTxvevaSi; aseve arc 
Tu naTlad da zustad iyos gansazRvruli. eTikis SemTxvevaSi arsebobs zemoqmedebis 
sxva saSualebebi, romlebic aiZulebs sajaro mosamsaxures, moiqces eTikurad. es ze-
moqmedebis saSualebebi SeiZleba iyos sazogadoebis azri, sindisi da sxva Sinagani as-
peqtebi, romlebmac SesaZloa daabrkolon da xeli SeuSalon araeTikur qcevas. 

orive — samarTalic da eTikac — exeba adamianebis qcevas, am naSromis miznebidan 
gamomdinare, — sajaro mosamsaxureTa qcevas. maS, raSi sWirdeba sajaro seqtors dama-
tebiTi SemzRudveli CarCos Seqmna eTikis saxiT, Tu Sesabamisi kanonmdeblobac awe-
sebs sajaro mosamsaxureTa qcevis wesebis zogad normebsa da procedurebs. sajaro 
samsaxuris Sesaxeb kanonmdeblobisa da qcevis kodeqsis Seswavlisas SesaZloa aRmoC-
ndes, rom eTikuri Rirebulebebi da samarTlis principebi emTxveva erTmaneTs da 
mWidrod aris dakavSirebuli. principi — iyo moqalaqisa da saxelmwifos, Tanasworo-
bis, gamWvirvalobisa da Riaobis erTguli — erTnairad mniSvnelovani da Sesabamisia 
samarTlisa da eTikisaTvis. zogjer rTulia gansazRvro, romelia sawyisi, — eTika Tu 
samarTali. zogjer eTikis Rirebulebebi samarTlis moTxovnebze aRmatebulia da, pi-
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riqiT, samarTalma SeiZleba daareguliros ufro farTo areali da aspeqtebi adamia-
nis qcevisa da cxovrebisa. da mainc, arsebobs uamravi sakiTxi, romlebic gansazRvru-
lia an mxolod samarTliT, an mxolod eTikiT. eTikis iseTi Rirebulebis darRveva, 
rogoricaa Tavazianoba, ar iqneba miCneuli ukanono qmedebad; aseve, Tuki viRac ar ix-
dis jarimas, es sakiTxi ar gaxdeba eTikis gansjis sagani. sajaro seqtoris eTika are-
gulirebs sajaro mosamsaxuris qcevas Tavad organizaciis SigniT da dakavSirebulia 
sajaro seqtorTan.  

yvelaze TvalsaCinod eTikisa da samarTlis urTierTqmedeba Cans maSin, rodesac 
saqme gvaqvs sajaro mosamsaxuris korufciul qmedebasTan. am dros orive erTmaneTi-
saTvis xelis SeSlis gareSe iwyebs urTierTqmedebas. korufcia erTdroulad ro-
gorc arakanonieri, ise araeTikuri qcevaa. magram korufciis winaaRmdeg brZolis me-
qanizmebi da meTodebi gansxvavebulia samarTlisa da eTikisaTvis. samarTlis norma 
exeba da aregulirebs faqtebsa da qcevis garegnul gamoxatulebebs, rac akrZaluli, 
nebadarTuli an moTxovnilia.73 is gansazRvravs zust sanqcias am qcevisaTvis da ar 
interesdeba damrRvevis qmedebis Sinagani mizezebiT. piriqiTaa eTikis SemTxvevaSi: 
eTika gansazRvravs qmedebis mizezebs da orientirebulia Sinagan damokidebulebaze. 
Sesabamisad, sanqciebic eTikis SemTxvevaSi ufro mravalferovani da SedarebiT msu-
buqia, rac SeiZleba gamoixatos warmoqmnili eTikuri dilemis analizSi, eTikis sa-
kiTxebze treningebis organizebaSi, saswavlo programebis eTikis mimarTulebiT im-
plementaciaSi da a. S. es exmareba sajaro seqtors, momavalSi Tavidan aicilos arae-
Tikuri qcevebi da aRadginos eTikuri samuSao garemo. 

samarTali da eTika, erTi SexedviT, sxvadasxva polusze moqmedeben, aqvT Tavian-
Ti damoukidebeli regulaciis sferoebi da saSualebebi, Tumca, imavdroulad, mWid-
rod urTierTqmedeben yoveli konkretuli dilemis warmoSobisas. gansxvaveba arse-
bobs aRniSnuli dilemisa Tu gadacdomis Tavidan acilebis gansxvavebul midgomebsa 
da meTodebSi, rogorc es iyo korufciis SemTxvevaSi moyvanil magaliTSi. SesaZlebe-
lia arsebobdes gansxvavebebi meqanizmebSi, saSualebebSi an/da midgomebSi, romlebic 
ar aris damabrkolebeli an xelis SemeSleli garemoebebi samarTlisa da eTikis moqme-
debisa da urTierTobisaTvis. es gansxvavebuli midgomebi sakiTxis mowesrigebisa da 
regulirebis mimarT uzrunvelyofs maT Soris balanss da exmareba maT, „damatebiT 
Seavson erTmaneTi da moaxdinon TaviseburebaTa harmonizacia“ imisaTvis, rom eTiku-
ri da samarTlebrivi moTxovnebis darRveva Tavidan iqces acilebuli.74 

 
6. daskvna 

 
am naSromis mizani iyo, warmogveCina, Tu ra gavlenas axdens eTikis menejmenti da 

rogor SeuZlia mas sajaro seqtoris saqmianobis gaumjobeseba. yvela aspeqts, dawye-
buli fundamenturi Rirebulebebis gansazRvriT, damTavrebuli koordinaciisa da 
monitoringis organoebis dafuZnebiT, mniSvnelovani roli ekisreba eTikis ganviTa-
rebisa da menejmentis procesSi. sajaro seqtorisaTvis ar aris sakmarisi mxolod ga-

                                                            
73  xubua g., samarTlis Teoria, Tb., 2004, 52. 
74  Finn P., Law and Officials, in: Chapman R.A. (Editor), Ethics in Public Service, Edinburgh, 1993, 138. 
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morkveva da dafuZneba fundamenturi Rirebulebebisa da principebisa. mas sWirdeba 
institucionalizacia da Sesaferisad implementacia sajaro seqtoris praqtikul 
muSaobaSi. am miznis misaRwevad arsebobs sxvadasxva meqanizmi da saSualeba, romelTa 
gamoyenebac SesaZlebelia sajaro seqtorisaTvis. 

zogierTi qveyana warmoadgens da iRebs qcevis kodeqsebs detaluri regulacie-
biT — Tu rogor unda moiqces sajaro mosamsaxure eTikurad. zogierTi maTgani eTi-
kur normebs gamoscems kanonis saxiT, rogorc es moxda kuinzlendis sajaro seqto-
ris eTikis aqtSi.75 sxvebi axdenen eTikisa da eTikuri normebis Cveulebriv, ukve moq-
med sakanonmdeblo aqtebSi integrirebas. koordinaciis da monitoringis organoebi 
exmarebian sajaro seqtors eTikis normebis implementaciisa da Sesrulebis uzrun-
velyofaSi. es aspeqtebi ar SeiZleba gancalkevebiT iqnes ganxiluli. isini urTier-
Tdamokidebulia eTikis menejmentis kompleqsur da rTul procesSi.  

eTika, Tavisi arsiT, pozitiuri fenomenia. is adamianebs imis gansazRvraSi exmare-
ba, Tu rogor unda moiqcnen sworad da marTebulad. eTikis, rogorc erT-erTi umniS-
vnelovanesi saSualebis, aRiareba organizaciuli Rirebulebebis gansazRvris pro-
cesSi uzrunvelyofs sajaro seqtoris saqmianobis uwyvet ganviTarebasa da gaumjo-
besebas. „swori“ da „kargi“ qmedeba, romelic dafuZnebulia aRiarebul Rirebulebeb-
sa da principebze, pozitiur gavlenas axdens ara marto sajaro seqtorze, aramed 
mTlianad sazogadoebaze. es aris imis mizezi, rom msoflios bevri qveyana seriozu-
lad ekideba sajaro seqtorSi eTikis ganviTarebis sakiTxs da cdilobs, Seqmnas ufro 
metad eTikuri garemo sajaro seqtorSi mosamsaxuris qcevis gansazRvrisa da marTvis 
safuZvelze, imis imediT, rom es uzrunvelyofs ufro met angariSvaldebul, gamWvir-
vale, efeqtian da efeqtur struqturasa da process sajaro seqtorSi.  

idealurad eTikuri garemos Seqmna sajaro seqtorSi arc ise advilia. aRniSnuli 
kompleqsuri procesis dawyebamde yvela faqtoris gaTvaliswinebaa saWiro. es faqto-
rebi SesaZlebelia iyos politikuri, ekonomikuri, socialuri mdgomareoba, kulturu-
li da istoriuli winapirobebi da Tavad adamianebi, radgan „adamiani Tavisi bunebiT 
arasrulyofilia/naklovania“.76 eTikis programis wardgenisa da ganviTarebis procesi 
unda Sefasdes adekvaturad, raTa Tavidan iqnes acilebuli resursebis araswori gamo-
yeneba, romelmac SesaZloa gaaufasuros organizaciis fundamenturi Rirebulebebi da 
miznebi. amisaTvis arsebobs sxvadasxva arasamTavrobo Tu saerTaSoriso organizacie-
bi, rogorebicaa: evrokavSiri, gaero, ekonomikuri TanamSromlobisa da ganviTarebis 
organizacia, romlebic qveynebs exmarebian am kompleqsuri da rTuli procesis gan-
xorcielebasa da implementaciaSi gamokiTxvebis, angariSebis, kvlevebisa da rekomenda-
ciebis warmoebiT. isini cdiloben, daexmaron mTavrobasa da sajaro seqtors imisaT-
vis, rom Seiqmnas eTikuri infrastruqtura da garemo, gaadvildes eTikis menejmentis 
efeqtianad ganxorcieleba da gaumjobesdes sajaro seqtoris saqmianoba. 

 

                                                            
75  Public Sector Ethics Act 1994, Queensland, Australia, <http://www.legislation.qld.gov.au/LEGISLTN/ 

CURRENT/P/PublicSecEthA94.pdf>, [06.10.2011]. 
76  Huddleston M. W., Sands J. C., Enforcing Administrative Ethics, in: Berman E.M., West J.P., Bonczek S.J. 

(Editors), The Ethics Edge, 1998, 154. 
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socialuri saxelmwifos principi, misi elementebi da                                     

adamianis Rirsebis ufleba — saarsebo minimumis                                             

uzrunvelyofis safuZveli 

 

1.Sesavali 
 

socialuri saxelmwifos istoriuli ganviTarebis procesSi saxelmwifos socia-
luri amocanis ganxorcielebisaken swrafvam win wamoswia elementebi, romlebic so-
cialuri saxelmwifos tips ayalibebs. socialuri Tanasworobis, socialuri uzrun-
velyofisa da socialuri samarTlianobis principebi erTiani principis — socialuri 
saxelmwifos principis — urTierTdakavSirebuli elementebia, romlebic erTmaneTs 
avsebs da socialuri saxelmwifos princips akonkretebs.1 

socialuri saxelmwifos principis TiToeuli elementi Tanabari mniSvnelobisaa 
da maTi ierarqiulad diferencireba SeuZlebelia. ganmanaTleblobis epoqidan dawye-
buli, istoriuli ganviTarebis procesSi isini yvela socialuri moZraobis saerTo 
mizans gamoxataven. s mizania socialuri TvalsazrisiT ukeTesi garemos Camoyalibe-
ba. aseT garemoSi sazogadoebrivi urTierTobebi socialurad dabalansebuli, mdgra-
di da samarTliania.  

zemoxsenebuli elementebis cal-calke ganxilvamde aRvniSnavT, rom socialuri 
saxelmwifos principis erT-erTi mniSvnelovani aspeqti socialuri keTildReobis 
SedarebiTi xarisxia. `ukeTesi~ da `uaresi~ SedarebiTi jgufebis garda, saWiroa arse-
bobdes niSnuli, romelic Sedarebis kriteriumad gamoiyeneba. swored mis mimarT iq-
neba SesaZlebeli am ori SeuTavsebeli sididis Sedareba.es kriteriumi zogadad gani-
xileba, rogorc sazogadoebrivi standarti.2 socialuri saxelmwifos principis Ria-
obisa da qmediTobis (procesualuri aqtualobis) arsebiTi safuZveli standartis 
cvalebadobaa. igi ganpirobebulia, erTi mxriv, sazogadoebrivi urTierTobebis Ta-
visTavadi ganviTarebiT, `TviTdinamikiT~ da, meore mxriv, am urTierTobebSi socia-
lur-politikuri CarevebiT. 

konstituciis is norma, romliTac ganmtkicebulia socialuri saxelmwifos 
principi, ara mxolod zogadi saxis saprogramo winadadebaa, aramed gansazRvrul 
farglebSi savaldebulo, konkretulad Sesasrulebeli norma, romelic, upirveles 
yovlisa, mimarTulia kanonmdeblisaken. Sesabamisad, yvela qveynis da maT Soris, qar-
Tveli kanonmdeblis winaSe dgas amocana, uzrunvelyos saqarTvelos konstituciiT 

                                                            
*  Tsu-is iuridiuli fakultetis doqtoranti. 
1  Dreier H., Grundgesetz Kommentar, B II, 1996, Art. 20, Rn. 36, 73. 
2  Zacher H. F., Das soziale Staatsziel. in: Handbuch des Staatsrechts der Bundesrepublik Deutschlands, hg. v. 

Isensee J., Kirchhof P., Bd. 1, Heidelberg 1987, §25 , Rn 61, 1083; Sachße C., Freiheit, Gleichheit, 
Sicherheit: Grundwerte im Konflikt, in: ders./Engelhardt H. T. (Hrsg.), Sicherheit und Freiheit, 1990, 9.  
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ganmtkicebuli socialuri saxelmwifos principis sakanonmdeblo garantiebis Seqmna. 
amitom, gansakuTrebul mniSvnelobas iZens saqarTvelos kanonmdeblobis SedarebiTi 
samecniero analizi da rekomendaciebis SemuSaveba socialuri saxelmwifos princi-
pis realizebis sakanonmdeblo perspeqtivebis Sesaqmnelad.3 am mizans emsaxureba wi-
namdebare samecniero naSromi. 

 
2. socialuri saxelmwifos principis elementebi 

 
2.1. socialuri Tanasworoba 

 
socialuri samarTlianobis idea Tavad moicavs Tanasworobis komponents. samar-

Tlebrivi saxelmwifos mizani — kanonis winaSe yvelas Tanasworoba — ar SeiZleba mxed-
velobis miRma tovebdes socialur uTanasworobas.4  

germaniis federaciuli respublikis konstituciis (ZiriTadi kanonis) me-3 mux-
lis pirveli abzaciT ganmtkicebul debulebaSi — `yvela Tanasworia kanonis winaSe~ — 
adamianebs Soris uTanasworoba garkveuli mocemulobis saxiTaa warmodgenili. Tum-
ca igi, imavdroulad, kanonmdebels aRniSnuli uTanasworobis samarTlebrivad gaR-
rmavebasac ukrZalavs. SesaZleblobaTa samarTlebrivi gaTanasworebis mizniT, es 
norma moiTxovs, rom yvelas, TiToeul adamians ganviTarebisaTvis absoluturad er-
Tnairi sawyisebi mieces.5  

Tu socialuri Tanasworobis principis ganxorcielebas ganvixilavT rogorc 
ganviTarebis process da, amasTanave, am ganxilvisas gaviTvaliswinebT ZiriTadi kano-
niT socialuri saxelmwifos principis ganmtkicebas, cxadi gaxdeba, rom Tanasworo-
bis zogad postulatSi faqtobrivi Tanasworobis komponenticaa gaTvaliswinebuli.6 
Tanasworuflebianobaze orientirebuli socialuri saxelmwifos koncefciis Sesaba-
misad, socialuri saxelmwifos principi ganimarteba rogorc jgufebis, fenebisa da 
klasebis Tanasworoba. igi mosaxleobis, sazogadoebis naklebad privilegiuri nawi-
lebisa da umciresobebis problemebTan mimarTebiT gamoiyeneba. amasTan, saxelmwifo-
saTvis rTulad gadasaWreli sakiTxia Sesabamisi jgufebis dadgena, magaliTad, qalTa 
im kategoriebis gansazRvra, romelTa socialur emansipaciasac dabrkoleba Seeqmna 
swored Sesabamis definiciaSi mocemuli ganmartebebis gamo.  

 germaniis federaluri sakonstitucio sasamarTlos praqtika adasturebs, rom 
socialuri Tanasworoba ar gulisxmobs saerTod yvelas gaTanabrebas, aramed is, ro-
gorc Tanasworobis zogadi principi, erTi mxriv, iZleva diferencirebis saSualebas 
                                                            
3  zaaliSvili T., socialuri saxelmwifos principis funqciebi da konstituciuri 

garantiebi, samecniero Jurnali Teusu, Tb., 2010, 174. 
4  Zacher H. F., Das soziale Staatsziel. in: Handbuch des Staatsrechts der Bundesrepublik Deutschlands, hg. v. 

Isensee J. und Kirchhof P., Bd. 1, Heidelberg 1987, § 25, Rn 35, 1068. 
5  Herzog R., in: Maunz Th., Günter Dürig , Grundgesetz Commentar,  Art.20,VIII, Rn. 36,  in: Scholler  H., 

Das sozialstaatsprinzip im Grundgesetz, Fn 27, 5, <http://www.heinrich-scholler.de/06_Aufgaben_und_ 
Funktionen_der_Gundrechte.pdf>. 

6  Scholler  H., Die Interpretation des Gleichheitssatzes, 1969, 15. 
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da meore mxriv, moiTxovs kidec diferencirebas. magaliTad, germaniis federalurma 
sakonstitucio sasamarTlom, socialuri gaTanabrebis principze dayrdnobiT, gaa-
marTla maRali Semosavlis ufro maRali ganakveTiT dabegvra da SedarebiT dabali 
Semosavlis gadasaxadebisagan gaTavisufleba.7  

 socialuri Tanasworobis moTxovna xSirad Tanabari SesaZleblobebis cnebasTa-
naa dakavSirebuli. Tumca, socialuri Tanasworobis moTxovnis safuZveli SeiZleba 
iyos ara mxolod araTanabari sazogadoebrivi pirobebiT warmoqmnili araTanabari 
sawyisi SesaZleblobebis Tavidan acileba, aramed warmoqmnili uTanasworobis Semci-
reba an aRmofxvra im SemTxvevaSic, roca es gamowveuli iyo Tanabari sawyisi SesaZleb-
lobebis safuZvelze. aseTi SemTxveva ukve Tavis TavSi Seicavs SesaZleblobebisa da Se-
degebis gaTanabrebis miznebis imgvar `gafarToebas~, romelic Tavisuflebis princip-
Tan koliziaSi modis.8  

 Tavisuflebis principze damyarebul konstituciur wyobaSi, romelic adamianis 
Rirsebis xelSeuvalobas efuZneba da pirovnebis Tavisuflebas ganixilavs, rogorc 
konstituciiT miniWebul ZiriTad uflebas, SesaZleblobaTa Tanasworoba socialur-
saxelmwifoebrivi Tavisuflebis erT-erTi aspeqtia. socialurma saxelmwifom, rome-
lic valdebulia, iyos amgvari Tavisuflebis garanti, barierebis CamoSorebiT unda 
uzrunvelyos ZiriTad TavisuflebaTa realizaciis winapirobebis Seqmna. 

 socialuri Tanasworobis principis gamovlinebam — ukeTes mdgomareobaSi Cayene-
bis fardobiTma aspeqtma droTa ganmavlobaSi Seicvala orientiri da igi mSromelTa 
klasis nacvlad gavrcelda, zogadad, dabali socialuri mdgomareobisa da gansakuT-
rebuli socialuri dacvis saWiroebis mqone jgufebze, rogorebicaa: wvrili fermere-
bi, mravalsuliani ojaxebi, omis veteranebi, devnilebi, SezRuduli SesaZleblobebis 
mqone pirebi, bavSvebi da axalgazrdebi, moxucebi, usaxlkaroebi, umuSevrebi da a.S.9  

 gaTanabrebis ideam Sromis samarTliTa da qiravnobis institutiT gaTvaliswine-
bul garantiebSi (xelSekrulebis Sewyvetisas), aseve, sakonkurencio da sxva samomxma-
reblo urTierTobebSi ekonomikurad gabatonebuli poziciebis mimarT samarTlebrivi 
dabalansebis meqanizmebi warmoSva.10 am meqanizmebma Sromisa da socialur sakiTxebTan 
dakavSirebuli sasamarTlo procesebis farglebSi Sesabamisi procesualur-samar-
Tlebrivi formebi miiRo. germaniis sasamarTlo praqtikaSi sazogadoebrivi jgufe-
bis socialur-saxelmwifoebrivi xelSewyobis sxvadasxva magaliTebi ukavSirdeba 
iseT sakiTxebs, rogorebicaa: axalgazrdobisa da mZimed dazaralebulTa daxmareba, 
saxelmwifo saskolo ganaTleba, sazogadoebrivi binaTmSenebloba, saxelmwifo soci-
aluri daxmareba da socialurad orientirebuli sagadasaxado politikidan gamomdi-
nare gadasaxdelebi (gadasaxadebi, mosakreblebi, tarifebi). 

                                                            
7  BVerfGE (Entscheidungen des Bundesverfassungsgerichts) 32,333 (339);  61, 319 (343 f.);68, 143 (152). 
8  Dreier H., Grundgesetz Kommentar, B II, 1 Art. 20, Rn 39, 1996, 90. 
9  Zacher H. F., Das soziale Staatsziel. in: Handbuch des Staatsrechts der Bundesrepublik Deutschlands, hg. v. 

Isensee J.,  Kirchhof P., Bd. 1, Heidelberg 1987, § 25, Rn 33, 1066. 
10  Zacher  H. F., Das soziale Staatsziel. in: Handbuch des Staatsrechts der Bundesrepublik Deutschlands, hg. 

v. Isensee J., Kirchhof P., Bd. 1, Heidelberg 1987, § 25, Rn 34, 1067; BVerfGE 81, 242 (255); 89, 214 
(232).  
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2.2. socialuri uzrunvelyofa 
 

socialuri saxelmwifos principis realizaciisaTvis gansakuTrebul mniSvnelo-
bas iZens e.w. `cxovrebis cvalebadi SemTxvevebisagan~ dacva. es niSnavs, rom minimumam-
de unda iqnes Semcirebuli umuSevrobis, avadmyofobis, gardacvalebisa da sxva ris-
kebis gamo Semosavlis dakargviT gamowveuli socialuri disbalansi. am miznis misaR-
wevad TiToeul adamians prevenciis saTanado SesaZlebloba unda mieces.11  

germaniaSi socialuri dacvis sistemis Seqmna me-19 saukunis bolos daiwyo.12 in-
dustriuli sazogadoebis Camoyalibebis procesma gaafarTova SromiTi urTierTobe-
bi. gaizarda SromiT saqmianobasTan dakavSirebuli riskebi. am cvlilebebma Sromis 
samarTals mravali moTxovna wauyena. saWiro gaxda socialuri dazRvevis sistemis sa-
marTlebrivad ganmtkiceba. es pirvel rigSi dasaqmebulebs aniWebda SesaZleblobas, 
Tavi daezRviaT iseTi arsebiTi mniSvnelobis tipuri riskebisagan, rogorebicaa 
SezRuduli SesaZleblobebi, asaki, ubeduri SemTxveva an avadmyofoba. maT SeeZloT 
minimumamde daeyvanaT am riskebTan dakavSirebuli Semosavlis Semcirebis albaToba. 

sxvadasxva cxovrebiseuli SemTxvevebisagan dacvasa da sazogadoebis saarsebo 
saxsrebis uzrunvelyofaze orientirebuli socialuri dazRveva, federaluri sa-
konstitucio sasamarTlos gadawyvetilebebis Tanaxmad, `socialuri saxelmwifos 
principis gansakuTrebuli gamovlinebaa~.13 aqedan gamomdinareobs saxelmwifo saval-
debulo dazRvevis kanoniT dadgenis uflebamosileba Semdeg sadazRvevo sistemebSi: 
a) janmrTelobis dazRveva mosaxleobis avadmyofobis SemTxvevebisagan dacvisaTvis; 
b) ubeduri SemTxvevisgan dazRveva, romelic moicavs industriul sazogadoebaSi 
Sromis procesTan dakavSirebul riskebs; g) sapensio dazRveva, romelic socialur 
daxmarebasTan erTad sadazRvevo komponentebsac Seicavs; d) umuSevrobis dazRveva; 
e) avadmyofobisas movlis saWiroebis dazRveva (mexuTe safexuri bismarkiseuli soci-
aluri dazRvevis sistemaSi).  

socialuri dazRvevis ZiriTadi principi qmnis individualuri riskis mraval 
adamianze gadanawilebis waxalisebis meqanizmebs. socialuri dazRvevis principis re-
alizebisaTvis Seiqmna da ganviTarda riskebis Sesabamisad danawilebuli solidaru-
li organizaciuli erTobebis sistema. sistemis monawile TiToeuli wevri daculi 
unda iyos dazRveuli riskis dadgomis SemTxvevaSi. is marto ar unda aRmoCndes ris-
kTan dakavSirebuli uaryofiTi Sedegebis winaSe.  

germaniis federaluri sakonstitucio sasamarTlos praqtikis mixedviT, ZiriTa-
di kanoni ar Seicavs `socialuri dazRvevis arsebuli sistemis~ an `calkeuli princi-
pebis mowesrigebis~ sakonstitucio garantiebs14. federalurma sakonstitucio sasa-
marTlom socialuri saxelmwifos mier gansaxorcielebeli savaldebulo socialuri 

                                                            
11  Zacher H. F., Das soziale Staatsziel. in: Handbuch des Staatsrechts der Bundesrepublik Deutschlands, hg. v. 

Isensee J., Kirchhof  P., Bd. 1, Heidelberg 1987, § 25, Rn 40, 1071. 
12  Peters H., Die Geschichte der sozialer Versicherung, 1973, 49. 
13  BVerfGE 28, 324 (348); 88, 203 (313);  75, 108 (146). 
14  BVerfGE 39, 302 (314);  77, 340 (344).  
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dazRvevisa da pirovnebis Tavisufali ganviTarebis ZiriTadi uflebis Sedarebisas 
(awon-dawonisas) kanonmdebels farTo diskrecia mianiWa. 

socialuri saxelmwifos princips mxolod socialuri uzrunvelyofis sferoSi 
SeuZlia Seasrulos sakanonmdeblo Carevebis winaaRmdeg barieris, Carevebis Semafer-
xebeli zRvris roli. Tumca, is ar moqmedebs, rogorc `simtkicis garantia~ calkeul 
individualur moTxovnebTan mimarTebiT. am SemTxvevaSi gamoyenebul unda iqnes kon-
stituciis me-21 muxliT garantirebuli sakuTrebis ZiriTadi ufleba, vinaidan sa-
kiTxi im privilegiebze moTxovnas Seexeba, romlebic sakuTari Zalisxmevisa da saTa-
nado sferoSi (magaliTad, saxelmwifo sapensio dazRvevaSi) Setanili wvlilis safuZ-
velze warmoiSva. socialuri saxelmwifos principis moqmedeba aseT dros sxvadas-
xvagvaria. erTi mxriv, mas SeuZlia individualuri samarTlebrivi poziciebis dacvis 
gaZliereba, meore mxriv ki — maTi SezRudvis gamarTleba. 

savaldebulo dazRveva exeba mas, visac, susti ekonomikuri SesaZleblobebis an 
uunarobis gamo, cxovrebis damoukideblad warmarTva ar SeuZlia. dasaqmebulTa me-
uRleebis dazRvevis TavisuflebasTan dakavSirebiT dadgenil iqna, rom savaldebu-
lo dazRvevaze uaris Tqma mxolod im SemTxvevaSia SesaZlebeli, Tuki socialuri sa-
xelmwifos principiT raime sxva aucilebloba ar aris gaTvaliswinebuli. msgavsi sa-
kiTxebi moicavs gadawyvetilebis miRebis Semdeg aspeqtebs: xelosnebisa da sxvadasxva 
sferoSi dasaqmebulTa dazRvevas; Semosavlis zRvris dadgenas moxeleebis sapensio 
dazRvevisas; Semosavlis zRvris dadgenas im ojaxis wevrebis dazRvevisas, romlebic 
imavdroulad TanamSromlebi arian; savaldebulo dazRvevas Tavisufal profesiebSi, 
xelosnobasa da soflis meurneobaSi; damatebiTi Senatanebis gadaxdas moxeleebis 
dazRvevaSi.15  

 umuSevrobis dazRvevasTan dakavSirebiT germaniis federaluri sakonstitucio 
sasamarTlos mier dadgenil iqna, rom dazRvevis es tipi gardauvalia socialuri sa-
xelmwifosaTvis.16 am sferoSi miRebuli mniSvnelovani gadawyvetilebebi vrceldeba 
iseT sakiTxebze, rogoricaa dasaqmebis xelSewyoba, erTjeradi daxmarebebisa da 
droebiT Sromisuunarobis anazRaureba da umuSevrobis Semweoba.  

 janmrTelobis dacvis sferoSi miRebuli gadawyvetilebebi Seexeba saafTiaqo 
monopolias, naklebad dasaxlebul regionebSi samedicino momsaxurebis uzrunvel-
yofas, narkomaniiT daavadebulTa da narkomaniis safrTxeSi myofTa mimarT saxelmwi-
fos socialur valdebulebebs, fizikurad da sulierad daavadebulTaTvis specia-
luri dawesebulebebis Seqmnas da amgvari avadmyofebis sazogadoebaSi integracias, 
avadmyofobis SemTxvevebSi Sromis anazRaurebis SenarCunebas, saeklesio saavadmyo-
foebis mier samedicino momsaxurebis gawevas, socialuri saxelmwifos principis 
moTxovnis Sesabamisad janmrTelobis dacvis sferoSi dabali fasebis SenarCunebas, 
aseve kanoniT dadgenil saavadmyofo dazRvevis biujetSi sxvadasxva odenobis Sena-
tanebis gansazRvras. 

                                                            
15  BVerfGE 52, 264 (274); 29, 221 (235); 18, 257 (267); 10, 354 (368); 36, 237 (245).   
16  BVerfGE 21, 245 (254).  
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 axalgazrdobis daxmarebis sferoSi germaniis federaluri sakonstitucio sasa-
marTlos mier miRebuli gadawyvetilebebis Sesabamisad, socialuri saxelmwifos miz-
nebis miRwevisaTvis kanonmdebelma, SesaZlebelia, kerZo sazogadoebrivi organizaci-
ebs daxmarebis SesaZleblobac dautovos.17 saxelmwifos ar aqvs monopolia socialu-
ri saxelmwifos principis realizebis sferoSi da am mizniT kerZo organizaciebis 
saqmianobac SeiZleba iqnes gamoyenebuli.  

 
2.3. socialuri samarTlianoba 

 
socialuri saxelmwifos principi, Tavisi istoriuli ganviTarebidan gamomdina-

re, zogadad ganixileba, rogorc konstituciiT ganmtkicebuli ZiriTadi uflebebis 
realizebis SesaZlo negatiuri efeqtebis dabalansebis meqanizmi.18 vinaidan samar-
Tlebrivi saxelmwifo SesaZleblobaTa ganviTarebis garantiebs ZiriTadi uflebebis 
meSveobiT iZleva, man sazogadoebis mdgomareobaze Tavisi pasuxismgeblobis gaTva-
liswinebiT, aseve unda daareguliros da aanazRauros ZiriTadi uflebebiT sargeb-
lobis negatiuri Sedegebi. aqedan gamomdinare, saxelmwifos socialuri formirebis 
laitmotivi socialurad susti fenebisaTvis ganviTarebis SesaZleblobebis uzrun-
velyofaa. amis safuZvelze socialuri saxelmwifos principSi Setanil iqna socialu-
ri samarTlianobis idea.19 am ideis mixedviT, socialuria saxelmwifo, romelic daxma-
rebas uwevs SedarebiT susts da samarTlianobis principebis dacviT cdilobs ekono-
mikur procesebSi monawileobas. 

socialuri samarTlianobis idea ar unda iqnes gaigivebuli qvelmoqmedebis cne-
basTan. misi istoriuli ganviTarebidan da arsidan gamomdinare, is SeiZleba ganxi-
lul iqnes, rogorc wesrigis cneba. adreuli periodis samarTlianoba met-naklebad 
RmerTis nebiT uzrunvelyofil samarTlianobas gulisxmobda. me-19 saukunis dasawy-
isSi ki mSromelTa sakiTxebis axleburma warmoCenam win wamoswia socialuri proble-
mebis araTavisTavadi gadaWris problema. amgvarad, socialuri problematika da so-
cialuri samarTlianoba politikuri mowyobis cnebis nawilad iqca20.  

 hardenbergisa da bismarkis droindeli germaniisa da vaimaris saxelmwifos so-
cialuri kanonmdeblobis kvaldakval, konstituciaze dafuZnebulma Tavisufalma 
socialurma saxelmwifom revoluciuri brZola evoluciur programad aqcia. man 
miznad daisaxa samarTliani socialuri wyobis Camoyalibeba. socialuri saxelmwifos 
winaSe dgeba amocana — Seqmnas zogadi pirobebi, romelTa farglebSic saqmianobis Se-
saZlebloba eqnebaT saqvelmoqmedo organizaciebs. amasTan, subsidiarobis princips 
Tavisufali konstituciuri saxelmwifos Tanamdevi ideis funqcia eniWeba — miuxeda-
vad imisa, rom is ar aris socialuri saxelmwifos principis elementi da misi ganuyo-
                                                            
17  BVerfGE 22, 180 (204). 
18  Bieback H.J., Sozialstaatsprinzip und Grundrechte, EuGRZ, 1985, 658. 
19  Herzog R., in: Maunz Th., Günter Dürig , Grundgesetz Commentar, Art.20,VIII, Rn. 10,  in: Scholler  H., 

Das sozialstaatsprinzip im Grundgesetz, Fn 20, 4, <http://www.heinrich-scholler.de/06_Aufgaben_und_ 
Funktionen_der_Gundrechte.pdf>. 

20  Rawls J., Eine Theorie der Gerechtigkeit, 1975 Höffe O., Politische Gerechtigkeit, 1987, 382. 
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feli Semadgeneli nawili. subsidiarobis principis Sesabamisad, sajaro xelisufleba 
unda Caerios mxolod im SemTxvevaSi, Tu kerZo subieqtebi ver an ar uzrunvelyofen 
srulfasovani socialuri garantiebis Seqmnas. 

 germaniis federaluri sakonstitucio sasamarTlos mier socialuri samarTlia-
nobis principisadmi wayenebuli moTxovna dakonkretebul iqna formulirebiT, romlis 
Tanaxmad, `saxelmwifo valdebulia, izrunos socialuri uTanasworobis dabalansebisa 
da samarTliani socialuri wyobis miRwevisaTvis~.21 socialur dabalansebasa da socia-
lur samarTlianobas Soris kavSiri SesaZlebelia gamarTlebuli iyos rogorc meTo-
dologiuri, ise socialuri saxelmwifos Teoriis TvalsazrisiT. masSi warmoCndeba 
socialuri saxelmwifos principis elementebis urTierTkavSiri (meTodologiuri ga-
marTleba), xolo samarTlianobis mimarTeba TanasworobasTan da, Sesabamisad, socia-
lurad ukeTes garemosTan absoluturi samarTlianobis ideis gacxadebaze miuTiTebs 
(gamarTleba socialuri saxelmwifos Teoriis TvalsazrisiT). `samarTlianoba~ ar miu-
TiTebs socialuri saxelmwifos normatiul miznebsa da samarTlebrivad gardauval 
valdebulebebze. igi yuradRebas amaxvilebs politikur-komunikaciur procesze da mi-
aniSnebs arsebul sazogadoebriv situaciaSi gansaxorcielebel regulirebis amoca-
nebze. Sesabamisi meTodebisa da instituciebis gareSe politikuri komunikaciis pro-
cesSi wamoWrili pretenziebi, moTxovnebi da interesebi ver uzrunvelyofen sayovel-
Tao keTildReobaze orientirebul balanss.22 

cneba `socialuri~ ar SeiZleba gamoyenebul iqnes, rogorc samarTlianobis, mar-
Tlzomierebis identuri formula. meTodologiuri TvalsazrisiT es niSnavs, rom soci-
aluri saxelmwifos principze dayrdnoba ar unda moxdes diferencirebis gareSe. amas-
Tan, gansakuTrebiT gaTvaliswinebul unda iqnes calkeuli Sinaarsobrivi komponentebi, 
rogorebicaa minimaluri socialuri standartis uzrunvelyofa, ekonomikur Zalauf-
lebasTan dakavSirebuli poziciebis SezRudva da socialuri riskebis prevencia. 

 
3.socialuri saxelmwifos principi da Rirsebis ufleba,                                

rogorc saarsebo minimumis uzrunvelyofis                                                    
konstituciur-samarTlebrivi safuZveli 

 
socialuri saxelmwifos principi, Tavisi masStabisa da ganusazRvrelobis gamo, sa-

kanonmdeblo dakonkretebas moiTxovs. mxolod socialuri saxelmwifos principidan 
arc konkretuli valdebulebebi da arc subieqturi uflebebi ar gamomdinareobs.23 

socialuri uzrunvelyofis calkeuli mimarTulebebi marTalia socialuri sa-
xelmwifos principze dayrdnobiT garantirebulia konstituciuri samarTliT, mag-
ram es principi mTlianobaSi ar qmnis arsebuli socialuri uzrunvelyofis sistemis 
(misi konkretuli formis) dacvis garantiebs. amitom, SesaZlebelia kanonmdeblobiT 

                                                            
21  BVerfGE 22, 180 (204). 
22  Zacher H.F., Das soziale Staatsziel. in: Handbuch des Staatsrechts der Bundesrepublik Deutschlands, hg. v. 

Isensee J., Kirchhof P., Bd. 1, Heidelberg 1987, 1101; Benda E., Der soziale Rechtstaat, in: HdbVerfR,  § 
17, 719. 

23  BverfGE 52, 283 (298); 82, 60 (80). 
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dadgenili socialuri momsaxurebis Semcireba, Tu es cvlileba Seesabameba konsti-
tuciiT ganmtkicebul ZiriTad uflebebs. 

subieqturi moTxovnis uSualo safuZvlad socialuri saxelmwifos principi Se-
iZleba gamoyenebul iqnes im SemTxvevaSi, Tu saxelmwifo ar asrulebs adamianis Rir-
sebis Sesatyvisi, aucilebeli socialuri minimumiT uzrunvelyofis konstituciur 
valdebulebas (am TvalsazrisiT, adamianis Rirsebis garantia SeiZleba gagebul iqnes, 
rogorc konstituciis socialur-samarTlebrivi programa-minimumi).24 amitom, soci-
aluri saxelmwifos principisa da pozitiuri ZiriTadi uflebebis realizebis garan-
tiebis Sesaqmnelad saWiroa kanonmdeblis mier socialuri minimumis cnebis, Sinaarsi-
sa da farglebis (moculobis) gansazRvra. 

saqarTvelos konstituciis preambulaSi ganmtkicebulia socialuri saxelmwi-
fos principi, xolo konstituciis me-17 muxlis pirveli punqtiT garantirebulia 
adamianis pativisa da Rirsebis xelSeuvaloba. Rirsebis, rogorc fundamenturi mniS-
vnelobis ZiriTadi uflebis pozitiuri ganzomilebiT uzrunvelyofilia saxelmwi-
fosagan `adamianis Rirseulad cxovrebisaTvis aucilebeli samarTliani socialuri 

uzrunvelyofis sistemisa da minimaluri materialuri pirobebis Seqmna~.25 

saqarTvelos kanonmdebloba26 gansazRvravs saarsebo minimumis cnebas Semdegi sa-
xiT: `saarsebo minimumi aris erT mosaxleze samomxmareblo saqonlis RirebulebiTi 
gamoxatuleba, romelic qveynis socialur-ekonomikuri ganviTarebis donis Sesabami-
sad, uzrunvelyofs adamianis minimaluri fiziologiuri da socialuri moTxovnile-
bebis dakmayofilebas~. dadgenili wesis Sesabamisad ganisazRvreba saarsebo minimumis 
Tviuri odenoba. aRniSnuli kanonis Tanaxmad, samomxmareblo fasebisa da inflaciis 
pirobebSi mosaxleobis cxovrebis donis gaumjobesebis Sesabamisad, unda moxdes Sro-
mis anazRaurebis minimaluri odenobis miaxloeba saarsebo minimumTan. 

2002 wlis sayovelTao aRweris monacemebiT, saqarTvelos mosaxleoba Seadgens 4 
371 535 pirs (1 174 275 ojaxs). 2011 wlis oficialuri statistikis Sesabamisad ki, saqar-
TveloSi umweo mdgomareobaSi myofi mosaxleoba Seadgens 1 773 294 pirs (545 619 ojaxs), 
romelTagan saarsebo Semweobas iRebda mxolod 408 367 piri (14 877 ojaxi). saojaxo dax-
marebebi gaicemoda sxvadasxva kategoriis 20 199 ojaxze, xolo janmrTelobis saxel-
mwifo dazRvevis sqemaSi CarTuli iyo mxolod 855 325 piri (289 275 ojaxi).27 aseTi mwiri 
socialuri dacvis pirobebSi, saqarTvelos sagadasaxado kodeqsi (SemdgomSi — ssk) ar 
iTvaliswinebs nebismieri rezidenti fizikuri piris mier (calkeul pirTa viwro wris 
gamoklebiT) miRebuli saarsebo minimumze naklebi Semosavlis (Sromis anazRaurebis) 
saSemosavlo gadasaxadisagan gaTavisuflebas. amiT saxelmwifo ugulebelyofs socia-
luri minimumiTa da saarsebo minimumiT uzrunvelyofis konstituciur-samarTlebriv 
valdebulebas, rac socialuri saxelmwifos principisa da adamianis Rirsebis ZiriTa-
                                                            
24  Muckel St., Sozialrecht, Beck C.H., Munchen, 2009, 31; Heinig H.M., Der Sozialstaat im Dienst der Freiheit: 

Zur Formel vom “sozialen” Staat in Art. 20 Abs. 1 GG, Tübingen, 2010, 315. 
25  izoria l., korkelia k., kublaSvili k., xubua g., saqarTvelos konstituciis komenta-

rebi, adamianis ZiriTadi uflebani da Tavisuflebani, Tbilisi, 2005, 88.  
26  ix. `saarsebo minimumis gaangariSebis wesis Sesaxeb~ saqarTvelos kanonis me-2 muxli.   
27  monacemebi aRebulia ssip socialuri momsaxurebis saagentos vebgverdidan: <http:// 

ssa.gov.ge >. 
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di uflebebis darRvevad unda iyos ganxiluli. am mosazrebas 90-ian wlebSi germaniis 
sakonstitucio sasamarTlos mier ojaxis Semosavlebis gaTanabrebis sakiTxTan dakav-
SirebiT miRebuli gadawyvetileba ganamtkicebs. germaniis federaciuli respublikis 
sakonstitucio sasamarTlos ganmartebiT, konstituciiT ganmtkicebuli socialuri 
saxelmwifos principis Sesabamisad, saxelmwifom gadasaxadis gadamxdelis Semosavali 
mxolod im zomamde unda dabegros, rom darCenili Semosavali adamianis Rirsebis Sesa-

ferisi yofis minimaluri pirobebis Sesaqmnelad iyos sakmarisi. 28 
germaniis federaciuli respublikis konstituciis me-6 muxlis pirveli punqtis 

Sesabamisad, romelic ganamtkicebs saxelmwifos mier qorwinebisa da ojaxis gansakuT-
rebul dacvas, sakonstitucio sasamarTlos Sesabamisi gadawyvetileba vrceldeba 
ojaxis TiToeuli wevris saarsebo minimumTan mimarTebaSi. qarTveli kanonmdeblis mi-
er ojaxis Rirseuli cxovrebis uzrunvelmyofi amgvari ekonomikuri garantiebis dawe-
seba, saqarTvelos konstituciis 36-e muxliT ganmtkicebuli ojaxis keTildReobis sa-
xelmwifo xelSewyobis efeqtian samarTlebriv meqanizms Seqmnida. es is sakiTxia, rom-
lis gadawyvetisas socialuri saxelmwifos principis zemoT aRniSnuli Sinaarsobrivi 
komponentebis (minimaluri socialuri standartis uzrunvelyofa, ekonomikur Zala-
uflebasTan dakavSirebuli poziciebis SezRudva da socialuri riskebis prevencia) 
gaTvaliswinebiT, gadawyvetileba miRebuli unda iyos minimaluri socialuri standar-
tis da, am SemTxvevaSi, saarsebo minimumis uzrunvelyofis miznebidan gamomdinare. 

dabali Semosavlis mqone mosaxleobis saSemosavlo gadasaxadisagan gaTavisufle-
bis Sedegad sabiujeto Semosavlebis Semcireba SeiZleba kompensirebuli iyos progre-
suli sagadasaxado sistemis SemoRebiT da Sesabamisad, maRali Semosavlebis mqone fi-
zikuri pirebisaTvis saSemosavlo gadasaxadis SedarebiT maRali ganakveTis dawesebiT. 
amiT garantirebuli iqneba sabiujeto politikaSi mniSvnelovani ryevebis Tavidan aci-
leba da qveyanaSi efeqtiani da Tanmimdevruli ekonomikuri da safinanso-sabiujeto 
politikis ganxorcieleba. aseT SemTxvevaSi ganxiluli sakiTxi SeiZleba sakonstitu-
cio sasamarTlos gansjisa da Sesabamisi gadawyvetilebis miRebis saganic gaxdes.  

   
4. daskvna 

 
 saqarTvelos konstituciiT ganmtkicebuli socialuri saxelmwifos principi 

da adamianis Rirsebis ZiriTadi ufleba qarTveli kanonmdeblis winaSe ayenebs valde-
bulebas, Seqmnas saqarTvelos moqalaqeTa minimaluri socialuri standartiT, ker-
Zod, saarsebo minimumiT uzrunvelyofis sakanonmdeblo garantiebi. amisaTvis, ssk-Si 
unda Sevides cvlilebebi da damatebebi, romlis Sesabamisad nebismieri rezidenti 
fizikuri piris mier miRebuli Semosavali (Sromis anazRaureba) saSemosavlo gadasa-
xadiT daibegreba mxolod saarsebo minimumze meti Semosavlebis miRebis SemTxvevaSi. 
amasTan, unda Seiqmnas ojaxis Rirseuli cxovrebis uzrunvelmyofi ekonomikuri ga-
rantiebi. kerZod, saWiroa, ganisazRvros ojaxis TiToeuli wevris saarsebo minimu-
miT uzrunvelyofis sakanonmdeblo meqanizmebi. 

                                                            
28  BverfGE 82, 60 (85). 
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regionalizmi evropasa da saqarTveloSi 

(SedarebiTsamarTlebrivi analizi) 
 

1.Sesavali 
 

saxelmwifos teritoriuli mowyoba erT-erTi umniSvnelovanesia im sam komponen-
tTagan, romelTa erTobliobaSi saxelmwifos cneba moiazreba.  

saxelmwifos teritoriuli organizaciis formebze msjelobisas, aucilebelia sa-
xelmwifos formis cnebasTan dakavSirebuli zogierTi arsebiTi sakiTxis ganxilva, ra-
Ta calkeul mecnierTa Sexedulebebisa da mosazrebaTa gaanalizebis Sedegad dazus-
tdes saxelmwifos formisa da teritoriuli mowyobis formis cnebasTan dakavSirebu-
li Teoriuli sakiTxebi. 

saxelmwifos formis cneba gulisxmobs: saxelmwifo organoebis mowyobas, anu xe-
lisuflebis horizontalur ganawilebas sakanonmdeblo, aRmasrulebel da sasamar-
Tlo xelisuflebis umaRles organoTa Soris; sajaro xelisuflebis teritoriul or-
ganizacias, anu xelisuflebis vertikalur ganawilebas saxelmwifosa da mis teritori-
ul an saxelmwifoebriv erTeulebs Soris; saxelmwifos politikuri institutebis sa-

zogadoebasTan urTierTobis avtoritarul da demokratiul meთodebs, anu reJimebs. 
rogorc i. leibo miiCnevs, swored am meTodebis realizaciis Sedegad yalibdeba saxel-
mwifos struqturebis saqmianobis samarTlebriv normebze damyarebuli wesrigi.1 

saxelmwifos forma, rogorc saxelmwifos SinaarsiT ganpirobebuli misi gareg-
nuli niSnebis erToblioba, erTiani samarTlebrivi kategoriaa, erTiani definiciaa, 
da cxadia, teritoriuli wyobilebis forma da saxelmwifo (politikuri) reJimi, ro-
gorc erTi samarTlebrivi cnebis qveS gaerTianebuli xelisuflebis samsaxovani ga-
movlineba (warmoSobis, organizaciisa da ganxorcielebis erTgvari wesi), logikurad 
erTmaneTTan gansazRvrul kavSirSia. miT umetes, gasaTvaliswinebelia, rom saxelmwi-
fos formis Camoyalibebaze da Sesabamisad, misi samive elementis formirebaze er-
Tgvarovani faqtorebi zemoqmedebs. 

saxelmwifo wyobilebis forma moicavs mocemul saxelmwifoSi sajaro xelisuf-
lebis teritoriuli struqturebis safuZvels, principebsa da mTel rig Tavisebure-
bebs. swored aRniSnuli faqtorebis erToblioba ganapirobebs teritoriuli organi-
zaciis ama Tu im modelis samarTlebriv bunebas da specifikas, romelic ar SeiZleba 
SemTxveviTi garemoebebis TanxvedriT Camoyalibdes. rac mTavaria, yoveli konkretu-
li saxelmwifo wyobilebis forma yovelTvis determinirebuli da individualuria. 

                                                            
* Tsu-is iuridiuli fakultetis doqtoranti.  
1  Леибо  Ю.И., Формы  государства в зарубежных  странах. М., «Норма-инфра», 1999, 141. 
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konstituciur samarTalSi aRiarebulia sajaro xelisuflebis teritoriuli 
organizaciis ori ZiriTadi forma — unitaruli da federaluri, magram saxelmwifo-
Ta teritoriuli organizaciis aseTi klasifikacia ar gamoricxavs teritoriuli 
mowyobis Sereuli formebis arsebobas, romelTa ufro farTo damkvidrebisa da da-
moukidebel samarTlebriv fenomenad Camoyalibebis perspeqtiva realurad ikveTeba.  

aRsaniSnavia, rom Sereuli sistema Tu modeli ori variaciis meqanikur SerCevas 
ar niSnavs. aseTma midgomam bevri uxerxuloba daamkvidra praqtikaSi. msgavsi formiT 
Seqmnili zogierTi `novacia~ erTi qveynis samarTlebriv sistemaSi formirdeba, mag-
ram, Tu igi mimdevrebis raRac jgufis mierac iqneba gaziarebuli, axalformirebuli 
Sereuli sistema konstituciuri samarTlis TeoriaSi arsebul tradiciul klasifi-
kaciaSic poulobs Tavis adgils. swored aseTi siaxlea saxelmwifoTa politikur-te-
ritoriuli mowyobis regionaluri marTvis modeli.  
 

2.1. regionalizmi — axali Tu daviwyebuli forma teritoriuli                             
organizaciisa 

 
sajaro xelisuflebis regionalur-teritoriul organizaciaze msjeloba regi-

onisa da regionalizmis cnebebis SejerebiT unda daiwyos.  
regioni laTinuri sityvaa `regio~ da niSnavs mijnas, zRvars, sazRvars. sakuTriv 

laTinuri `regio~ aRmocenda terminisagan `regere~, rac niSnavs marTvas. qarTul sabWo-
Ta enciklopediaSi regioni ganmartebulia, rogorc didi teritoriuli erTeuli (ma-
galiTad, bunebrivi, ekonomikuri, politikuri da sxva).2 inglisuri enis ganmartebiT 
leqsikonSi regioni mocemulia ramdenime mniSvnelobiT. erTi mxriv, igi niSnavs xme-
leTis an sivrcis uwyvet did nawils, gansazRvrul ubans, teritorias da, meore 
mxriv, aRniSnavs interesTa sferos an ubralod sferos.3 imave mniSvnelobiT gamoiye-
neba regionis cneba medicinaSi, sadac is adamianis sxeulis zonebs aRniSnavs. termini 
`regioni~ aqtiurad gamoiyeneba aseve ekonomikaSi, politikaSi, filosofiaSi, socio-
logiasa da sxva samecniero disciplinebSi.  

iuridiuli enciklopediis mixedviT, regioni aRniSnavs did olqs, mezobel sa-
xelmwifoTa jgufs an gansazRvruli saerTo niSnebiT gaerTianebul raionebs, teri-
toriebs.4 

administraciuli erTeulis mniSvnelobiT termini `regioni~ pirvelad antikur 
romSi gamoiyenes, sadac is qalaqis administraciul erTeuls aRniSnavda, romelTa 
raodenoba romSi 14-s aRwevda. romis regionebs ar hqonda avtonomiuri uflebebi da 
arc sakanonmdeblo da aRmasrulebeli funqciebiT iyo aRWurvili.  

sityva `regioni~, rogorc teritoriuli erTeulis aRmniSvneli termini, reabi-
litacias safrangeTSi 1870-1940 wlebSi ganicdis. regionaluri moZraoba saTaves 
iRebs frangul provinciebSi, bretansa da provansSi. safrangeTSi meoce saukunis da-
sawyisSi, jer 1901 wels gamoqveynebul manifestSi `Manifeste de la Federation Regionalisme 
Francaise~, mogvianebiT 1911 wels Carlz brenzis gamokvlevaSi `La Regionalisme~ farTo 
                                                            
2  qarTuli sabWoTa enciklopedia, t. 8, Tb., 1984, 324. 
3  Moris W., The American Heritage Dictionary of the English Language, Boston, 1971, 1095. 
4  Юридическая  энциклопедия,  Под общей ред. Тихомирова М. Ю., Москва, 2001, 741. 
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sazogadoebisaTvis sajarod vrceldeba msjeloba regionalizmis definiciasa da mis 
funqciebze.5 

regionalizmi konstituciurad iqna aRiarebuli italiis 1947 wlis da espaneTis 

1978 wlis ZiriTadi kanonebiT. man aprobaciis xangrZlivi periodi ganvlo da SeiZleba 
iTqvas, rom garkveuli saxiT Camoyalibda da qmedunarianobac daadastura. amJamad, re-
gionaluri mowyobis saxelmwifoTa ricxvi oTxamde gaizarda Srilankasa da samxreT af-
rikis respublikaSi am modelis implementaciis Sedegad. ase rom, regionalizmi, rogorc 
saxelmwifos teritoriuli organizaciis forma, iSviaTia ara mxolod misi gamoiyenebis 
masStabiT, aramed im SedegebiT, romelic regionalizmis klasikur qveynebSi — espaneTsa 
da italiaSia miRweuli.6 

meoce saukunis bolos regionis gansazRvreba saerTaSorisosamarTlebriv aqtebSic 
aisaxa. evroparlamentma 1978 wlis 18 noembris regionalur qartiaSi regioni gansazR-
vra, rogorc teritoria, romelic geografiuli TvalsazrisiT, garkveul mTlianobas 
Seadgens, an aris im teritoriebis kompleqsi, romlebic Caketil struqturas warmoadge-
nen da romelTa mosaxleobisaTvis damaxasiaTebelia gansazRvruli saerTo elementebi.7 

 
2.2. regionalizmi da regionalizacia 

 
sakiTxis arsebiTad ganxilvis mizniT, upirvelesad, unda ganisazRvros urTier-

TmimarTeba regionalizmsa da regionalizacias Soris. 
iTvleba, rom regionaluri moZraoba, Tuki is ar iswrafvis separatizmisa da saxel-

mwifos sruli federalizaciisaken, emsaxureba qveynis decentralizacias da avtono-
miebis an sul cota, meti Tavisuflebis mqone teritoriuli erTeulebis formirebas. 
swored es procesi iwodeba regionalizaciad. Sesabamisad, regioni am SemTxvevaSi gage-
bul unda iqnes rogorc suberovnuli gaerTianeba, erTeuli. termin `regionis~ mniS-
vneloba damokidebulia mis ganmartebaze. regioni SeiZleba ganmartebul iqnes, ro-
gorc saxelmwifoze ufro patara, magram dabaze, provinciaze, departamentze ufro 
didi erTeuli. regions SeiZleba miekuTvnos tradiciuli franguli provinciebis 
msgavsi klasikuri istoriuli regionebi an warsulSi damoukidebeli teritoriebi, 
rogoricaa katalonia, uelsi da lombardia. 

 Tu saxelmwifoSi arsebobs decentralizaciisaken mimarTuli Zlieri politikuri 
moZraoba, qveynis yvela Semadgeneli nawili SeiZleba regionalizaciis Sedegad regio-
nad gardaiqmnas, im SemTxvevaSic ki, Tu adre es mxareebi arasdros ganixileboda calke-
ul regionebad.  

regionalizmi, rogorc politikuri moZraoba, Tu igi sakmaod Zlieri da agresiu-
lia, emsgavseba nacionalur separatizms, eTnikuri umciresobebis miswrafebas saxel-
mwifoebrivi TviTdamkvidrebisken. am dros, erTgvarovani miznis arsebobis pirobeb-
Si, SeiZleba gansxvavebuli iyos misi realizaciis xarisxi. calkeuli eTnosisa da re-

                                                            
5  xubua g., federalizmi, rogorc normatiuli principi da politikuri wesrigi, Tb., 

2000, 59. 
6   Яровой Г., Регионализм и трансграничное сотрудничество в Европе, Санкт-Петербург, 2007, 109. 
7  „Resolution on Community regional policy and the role of the regions and Annexed Community Charter for 

Regionalization“ (Minutes of the Sitting of 18 November 1988), Official Journal C 326, 19 December 1988. 
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gionis gamocdilebis gaTvaliswinebiT, regionalizmi da nacionalizmi xSirad iden-
tur funqciur niSnebs Seicavs, ris gamoc bevri kategoria da definicia, romlebic 
dRevandel pirobebSi nacionalizmTan mimarTebiT aqtualuria, udavod gasaTvalis-
winebeli xdeba regionalizmis pirobebSi.8 

aRniSnulidan gamomdinare, savsebiT marTebulia profesor g. xubuas daskvna imis 
Taobaze, rom regionalizmis sakiTxisadmi miZRvnil literaturaSi bevri momxre 
hyavs `persistenciur Teorias~, romlis mixedviTac regionalizmi Zveli eTnikuri 
konfliqtebis sicocxlis gagrZelebaa Tanamedrove erovnul saxelmwifoebsa da ci-
vilizebulad Camoyalibebul sazogadoebebSi.9 

 
3. federalizmi da regionalizmi 

(institucionaluri sxvaoba da Taviseburebani) 
 

literaturaSi federaciuli saxelmwifos mravali ganmarteba arsebobs. federa-

lizmis etimologiuri mniSvnelobidan (foedus — kavSiri) gamomdinare, mecnierebi miu-
TiTeben, rom es aris sakavSiro saxelmwifo, romelSic Sedis iuridiulad damoukide-
beli saxelmwifo warmonaqmnebi da romelTa damoukidebloba SezRudulia mxolod 
mTeli federaciis uflebebiT.10 federaciaSi Semaval TiToeul wevrs gaaCnia xeli-
suflebisa da mmarTvelobis organoebi, romlebic Tavisi kompetenciis farglebSi 
moqmedeben Sesabamis teritoriaze, magram sabolood mainc emorCilebian mTeli fe-
deraciisaTvis saerTo mmarTvelobisa da xelisuflebis umaRles organoebs. federa-
ciis teritoria misi subieqtebis (Stati, kantoni, mokavSire respublikebi da a.S.) te-
ritoriebisgan Sedgeba. federaciis subieqtebi uflebamosilia miiRos sakuTari kon-
stitucia, romelic gamijnulia sakavSiro konstituciiT. TiToeul subieqts aqvs Ta-
visi samarTali da sasamarTlo sistemebi. federaciaTa umravlesobaSi erTdroulad 
arsebobs erTiani moqalaqeoba da mokavSire erTeulTa moqalaqeoba.11 

TavianTi samarTlebrivi mdgomareobiT da avtonomiis moculobiT regionebi aS-
karad Camouvardeba federaciis subieqtebs. amave dros, regionebis statusi gacile-
biT maRalia, vidre administraciuli, decentralizebuli teritoriuli struqtu-
rebis statusi.  

federaciul saxelmwifoebSi regionaluri problemebis gadawyvetis gavrcele-
buli formaa sxvadasxva miznobrivi gaerTianebebis Camoyalibeba. am dros, gansazR-
vruli funqciebis realizaciis mizniT, erTiandeba ramdenime lokaluri subieqti, 
rogorc wesi, adgilobrivi TviTmmarTvelobis erTeuli.  

                                                            
8  Cameron D.M., Institute for Research on Public Policy and Policy Studies Institute, Regionalism and 

Supranationalism, Canada, 1981, 43-44. 
9  xubua g., federalizmi, rogorc normatiuli principi da politikuri wesrigi, Tb., 

2000, 65. 
10  melqaZe o., sazRvargareTis qveynebis saxelmwifo samarTali, Tb., 1995, 62. 
11  Гладун  Е., Проблемы установления федерализма в российской федерации. Journal of  Eurasian Re-

search Vol. 2, No. 2,  2003, 7-15. 
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amJamad arsebul demokratiul saxelmwifoTa umravlesoba teritoriuli mowyo-
bis formis mixedviT unitarulia, Tumca demokratiuli institutebis damkvidrebis 
TvalsazrisiT, isini sakmaod mniSvnelovan Sedegs aRweven decentralizaciis formis 
gamoyenebis gziT. Tavad regionalizmic, rogorc saxelmwifos teritoriuli organi-
zaciis forma, unitaruli mowyobis wiaRSi formirebuli da aRiarebuli teritoriu-
li mowyobis modelia.12 

 
4. unitarizmi, rogorc saxelmwifo xelisuflebisa da mmarTvelobis 

centralizaciis gamoxatuleba 
 

unitarizmis Sesaxeb klasikuri Teoriebidan gamomdinare, unitaruli saxelmwi-
fos teritoria dayofilia administraciul-teritoriul erTeulebad, romlebsac 
ar gaaCniaT politikuri damoukideblobis raime niSnebi. teritoriul erTeulebSi 
Seqmnili adgilobrivi mmarTvelobis organoebi garkveulwilad eqvemdebareba mmar-
Tvelobis centralur organoebs, maTi samarTlebrivi statusi saerTosamarTlebriv 
sistemaSi moqmedi normebiT ganisazRvreba da isini mTlianobaSi mTeli qveynis mmar-
Tvelobis erTian organoTa sistemas qmnian. 

 unitaruli saxelmwifo teritoriuli organizaciis SedarebiT martivi formaa. 

unitarizmi (laT. unus — erTi) eris politikuri erTianobis Sesaxeb arsebul klasikur 
warmodgenebs asaxierebs da saxelmwifo xelisuflebisa da mmarTvelobis centrali-
zaciis princips aRniSnavs.13 

konstituciuri samarTlis TeoriaSi unitaruli saxelmwifoebis klasifikaciis 
erT-erT safuZvlad saxelmwifo xelisuflebis decentralizaciis xarisxia miCneu-
li. Sesabamisad, gamoyofen centralizebul, SedarebiT decentralizebul da decen-
tralizebul unitarul saxelmwifoebs. 

 sruli centralizaciis pirobebSi administraciul-teritoriuli organoebi, 
rogorc wesi, centridan daniSnuli moxeleebis mier imarTeba, xolo arCeviTi adgi-
lobrivi TviTmmarTvelobis organoebi ar arsebobs (sudani, malaizia). zogierT ev-
ropul saxelmwifoSi (poloneTi, bulgareTi) teritoriuli mowyobis saolqo dones 
axorcielebs centraluri mTavrobis mier daniSnuli moxele.14 

 SedarebiT decentralizaciis SemTxvevaSi, unitaruli saxelmwifos teritori-
ul erTeulSi moqmedebs rogorc centraluri administraciis mier daniSnul moxe-
leTa instituti (prefeqtebi safrangeTSi), aseve uSualod mosaxleobis mier arCeuli 
municipaluri organoebi (franguli departamentis sabWoebi).15 

mniSvnelovnad gansxvavdeba xelisuflebis organizacia decentralizebul uni-
tarul saxelmwifoSi, sadac adgilobrivi xelisufleba arCeviTi organoebiT aris 

                                                            
12  Swenden W., Federalism and RegionalisminWestern Europe: A Comparative and Thematic Analysis, 

Basingstoke, Palgrave Macmillan, 2006, 221. 
13  Wilbur  E.M., A History of Unitarianism, Socinianism and its Antecedents. Printed in the United States of 

America, Beacon Press, 1972. 
14  Юридическая  энциклопедия.Под общей ред. Тихомирова М. Ю., Москва, 2001, 885. 
15  iqve, 887. 
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warmodgenili (inglisis sagrafoebis sabWoebi). aseT pirobebSi centris kontroli 
adgilobrivi TviTmmarTvelobis organoebis saqmianobaze formalur xasiaTs atarebs 
da gamoxatulebas poulobs sabiujeto da fulad-sakredito xasiaTis regulirebiT. 
metic, decentralizebuli saxelmwifos farglebSi SeiZleba arsebobdes teritoriu-
li avtonomia, romelic saxelmwifos teritoriis nawilis konstituciurad ganmtki-
cebuli TviTmmarTvelobis uflebiTaa aRWurvili. unitaruli saxelmwifoebisaTvis 
damaxasiaTebelia teritoriisaTvis specialuri statusis miniWeba. Tumca, adminis-
traciuli avtonomia SeiZleba federaciis subieqtis SemadgenlobaSic Seiqmnas. Tana-
medrove etapze sazRvargareTis qveynebis konstituciuri samarTlis mravalferov-
nebaSi arsebuli unitaruli da federaciuli teritoriuli organizaciis ZiriTadi 
niSnebis analizi imis dakvnis safuZvels iZleva, rom Zalze rTulia wminda unitaruli 
teritoriuli mowyobis mqone saxelmwifoebis dasaxeleba.  

 
5. Tanamedrove regionalisturi saxelmwifoebi 

 
5.1. espaneTi 

 
 qarTveli mkvlevari g. gogiaSvili miiCnevs, rom konkretuli saxelmwifos ganvi-

Tarebis istoriuli procesis codnisa da Seqmnili situaciis SorsmWvreteluri ana-
lizis gareSe uZluri viqnebodiT, gangvesazRvra teritoriuli mowyobis romeli 

formaa misaRebi saxelmwifosTvis.16 cxadia, rom rogოrc espaneTTan, ise nebismier 
sxva saxelmwifosTan mimarTebaSi, sajaro xelisuflebis teritoriuli organizaciis 
ama Tu im modelis organuloba, konkretuli sazogadoebis sinamdvileSi, bevrad de-
terminirebulia saxelmwifos istoriuli ganviTarebis kanonzomierebiT. espaneTis 
saxelmwifos istoria mdidaria marTvis avtoritetuli, centralisturi tradicie-
biT. espaneTis politikuri regionalizacia pirvelad frankos sikvdilis Semdeg gan-
xorcielda. manamde espaneTi icnobda decentralizebuli mmarTvelobis mxolod or 
xanmokle periods: 1873-74 wlebis federalur respublikas da 1931-1936 wlebis espa-
neTis meore respublikas.17 

saxelmwifos teritoriuli decentralizaciisaken mimarTuli RonisZiebebi 
efuZneboda espaneTis istoriulad damkvidrebuli regionalizmis tradiciebs da aS-
karad gamoxatul regionalur TviTSegnebas ara marto baskeTsa da kataloniaSi, ara-
med galiciaSi, andaluziaSi, asturiasa da sxva istoriul mxareebSi.18 

 regionalizmma espaneTis politikur istoriaSi pirveli konkretuli saxelmwi-
fosamarTlebrivi konturebi SeiZina mxolod 1931 wlis konstituciaSi, rac Seexeba 
espaneTis 1978 wlis konstitucias, igi ar ayalibebs arc unitaruli da arc federaci-
uli saxelmwifos models. espaneTis moqmedma konstituciam ver SeZlo, erTmniSvne-

                                                            
16  gogiaSvili m., SedarebiTi federalizmi, Tb., 2000, 33-40. 
17  ix. <http://en.wikipedia.org/wiki/First_Spanish_Republic >. 
18  Börzel T. A., The Spanish State of Autonomies as a form of competitive regionalism, 93-102, Cambridge 

University Press, 2001.  
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lovnad ganesazRvra damokidebuleba erovnul-saxelmwifo erTianobasa da regiona-
lizms Soris. 1979 wlis konstituciisaTvis aseve ucxoa erTmniSvnelovani damokide-
buleba erovnuli saxelmwifos modelisadmi: konstituciis preambulaSi gvxvdeba 
rogorc `espanelebis~, ise `espaneTis xalxebis~ cneba.19 

espaneTis konstitucia20, saxelmwifos teritoriuli mowyobis modelTan dakav-
Sirebuli orazrovani da gaurkveveli debulebebisgan gansxvavebiT, erTmniSvnelov-
nad da araorazrovnad aRiarebs `espaneli eris ganuyofel erTianobas~. konstituci-
is me-3 muxlis mixedviT, kastiliuri ena unda iyos `saxelmwifos oficialuri espanu-
ri ena~. yvela espaneli movalea icodes da ufleba aqvs gamoiyenos kastiliuri ena. 
konstituciis Tanaxmad, danarCen `espanur enebs~ Sesabamis avtonomiur erTeulSi 
aseve aqvs oficialuri statusi. espaneTis avtonomiuri erTeulebi politikuri xasi-
aTis sajaro samarTlis teritoriuli gaerTianebaa; avtonomiebi, konstituciis Sesa-
bamisad, TavianTi kompetenciis farglebSi axorcielebs teritoriuli erTeulebis 
politikur xelmZRvanelobasac. Sesabamisad, dasaSvebia, rom avtonomiuri erTeulis 
politika gansxvavdebodes centraluri saxelmwifos politikisgan. 

espaneTis konstitucia erTmaneTisgan ganasxvavebs `erovnebebisa~ da `regione-
bis~ cnebebs. amasTan, arafers ambobs imaze, arsebobs Tu ara `Sereuli erovnebebi~ an 
ramdenad sakmarisia `erovnulobis~ dasadgenad mxolod lingvisturi gansxvavebis 
aRiareba. aseve gaurkveevlia, Tu ra niSnis safuZvelze unda gansxvavdes `erovnebaTa~ 
avtonomia `regionis~ avtonomiisagan. espaneTis konstitucia aseve bundovnad ayali-
bebs centralur xelisuflebasa da avtonomiur erTeulebs Soris kompetenciaTa ga-
mijvnis meqanizmsac. SeiZleba iTqvas, rom regionalizmis mwvave Tema espaneTis 1978 
wlis konstituciaSi sakmaod gaurkveveli Sinaarsis mqone kategoriebiT iqna formu-
lirebuli, romelTa dazustebac momavals miendo. 

sajaro xelisuflebis teritoriuli organizaciis espanuri modelis ganxilva 
aSkarad cxadyofs, rom regionebi espaneTSi sakmaod farTo uflebamosilebiTaa aR-
Wurvili: avtonomiur gaerTianebebs miRebuli aqvs TavianTi struqturuli organi-
zaciis ganmsazRvreli statusebi; regionebSi funqcionirebs saxelisuflo organoTa 
avtonomiuri struqtura da adgilobrivi sasamarTlo organoebi; Seqmnilia regiona-
luri policiis samsaxuri; avtonomiebs TavianTi heraldikuri simboloebic aqvs. imis 
gaTvaliswinebiT, rom yovelive es kompetenciaTa sakmaod detaluri gamijvnis piro-
bebSi xdeba, SeiZleba gakeTdes daskvna, rom avtonomiur gaerTianebebs espaneTSi fe-
deraluri saxelmwifos subieqtze meti Tu ara naklebi avtonomiurobis xarisxi nam-
dvilad ar aqvT, miuxedavad amisa, maTi statusis federaciis subieqtis samarTlebriv 
mdgomareobasTan gaTanabreba ar iqneboda marTebuli da Teoriulad koreqtuli.21 
amasTan, Tu evropaSi swrafi tempebiT mimdinare integraciuli procesebic iqneba 
gaTvaliswinebuli, cxadi xdeba, rom espaneTis calkeul regionebSi separatistul 
ganwyobilebis ganviTarebas ar aqvs realuri perspeqtiva, xolo erTiani espaneTis 
ganviTarebas — alternativa.  

                                                            
19  ix.  <http://www.senado.es/constitu_i/indices/consti_ing.pdf>.  
20  iqve. 
21  janaSvili l., espaneTis regionalizmis evolucia konstituciur kanonmdeblobaSi, 4, 

2002, 59-60. 
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5.2. italia 
 

sajaro xelisuflebis teritoriuli organizaciis italiuri modelic regiona-
lizmis principzea agebuli. Tu espanuri regionalizmis ZiriTadi ganmsazRvreli 
faqtori eTnikuri problema iyo, italiis `olqebis saxelmwifod~ formireba qveynis 
samxreTis regionebis CamorCenilobiT aixsneba. 

aRsaniSnavia, rom miuxedavad uZvelesi memkvidreobisa, romelic qveyanas romau-
li civilizaciidan mosdgams, italiis Tanamedrove konstitucionalizmis istoria 
mxolod saukune-naxevars moicavs. saxelmwifoebriobis ganviTarebis am xanmokle mo-
nakveTSi italiam konstituciuri monarqiis, faSisturi diqtaturisa da demokratiu-
li reformebis etapebi ganvlo da 1947 wlis 22 dekembers miRebuli erT-erTi yvelaze 
demokratiuli konstituciiT movida dRemde.  

italiis ZiriTadma kanonma teritoriuli organizaciis principad unitarizmi 
aRiara, amasTan sajaro xelisuflebis farTo decentralizacia da olqebisaTvis av-
tonomiur uflebamosilebaTa miniWeba gaiTvaliswina. italia 20 teritoriul erTeu-
lad daiyo da yvela maTgans mieniWa avtonomiuri olqis statusi. Tumca, simetriulo-
ba italiis SemTxvevaSic dairRva da, farTo uflebamosilebebis erovnul-teritori-
ul erTeulebTan erTad, administraciul-teritoriuli avtonomiebic Seiqmna, mag-
ram espanuri modelisagan gansxvavebiT, italiaSi erovnul-teritoriuli avtonomiu-
robis Seqmna orma — socialur-ekonomikurma da eTnikur-lingvisturma — motivaciam 
ganapiroba.22 

espaneTis 1931 wlis konstituciisagan23 gansxvavebiT, italiur konstituciaSi24 

mocemulia avtonomiuri olqebis sruli CamonaTvali: piemonti, vale-d’aosta, lom-
bardia, trentino-alto-adije, veneto, friuli-venecia-julia, liguria, emilia-ro-
mania, toskana, umbria, marke, lacio, abruco, molize, kampania, apulia, bazilikata, ka-
labria, sicilia da sardinia. 

saolqo avtonomia italiaSi uflebamosilia, hyavdes sakuTari saxelmwifo orga-
noebi da hqondes olqis Sida organizaciisa da saqmianobis wesis ganmsazRvreli saka-
nonmdeblo aqti — statuti.  

konstitucia, respublikis kanonmdeblobiT dadgenili principebis safuZvelze, 
olqebis SemadgenlobaSi arsebul provinciebsa da komunebs moqmed avtonomiur war-
monaqmnad aRiarebs. provinciebi da komunebi saxelmwifoebrivi da saolqo dayofis 
teritoriuli erTeulebia. provinciebi SeiZleba daiyos olqebad. Sesabamisi adminis-
traciuli funqciebiT. miuxedavad imisa, rom italiis 1947 wlis konstituciam25 qvey-
nis SemadgenlobaSi Semavali olqebis nusxa gansazRvra, man maTi sazRvrebis Secvlis, 
maTgan provinciebisa da komunebis gamoyofis SesaZleblobac gaiTvaliswina, rogorc 
es 1963 wels molizes olqis SeqmnasTan dakavSirebiT moxda. 

                                                            
22  ix. <http://en.wikisource.org/wiki/Constitution_of_Italy>. 
23  ix. <http://production.clineceter.illinois.edu/REPOSITORYCACHE/30/Q5yIX5tC8600tRU2W626ZMl50l 

ZBw60Lh1f87D7C8Pw62oP797cB900ax15KOQ4USxKCS3zEFI97LguMwL8S8IIKWOR8nd2cUcuNyi-
Avp33_19231.pdf>. 

24  ix. 131-e muxli, <http://en.wikisource.org/wiki/Constitution_of_Italy>. 
25  me-5 muxli. 
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 ZiriTadi kanonis Tanaxmad, saolqo sabWos poziciaTa ganxilvis Semdeg SeiZleba 
konstituciuri kanoniT miRebul iqnes gadawyvetileba olqebis Serwymis an calke 
olqis Seqmnis Sesaxeb, Tuki misi teritoriis mosaxleoba milions aRemateba da Tu 
axali olqis Seqmnas moiTxoven dainteresebuli mosaxleobis municipalur sabWoTa 
aranakleb erTi mesamedi, rac gamoxatulia referendumze mosaxleobis umravlesobis 
nebis dadasturebiT. 

 aRsaniSnavia, rom avtonomiaTa Sida struqturuli organizaciisa da maT mier ka-
nonSemoqmedebiTi uflebamosilebebis reglamentaciis TvalsazrisiT, italiis Ziri-
Tadi kanoni SedarebiT detaluri da imperatiulia, vidre espaneTis 1978 wlis kon-
stitucia. Tumca, amgvar detalizacias xeli ar SeuSlia italiis olqebisaTvis sakma-
od farTo uflebamosilebebi daemtkicebinaT, ris gamoc maTi samarTlebrivi mdgoma-
reobis federaciis subieqtebis statusTan Sedarebac ki gamoiwvia. mkvlevari t. vasi-
lieva aRniSnavs, rom italiis olqebis kompetencia moculobiTi TvalsazrisiT uax-
lovdeba, xolo zogierT SemTxvevaSi aWarbebs federaciis subieqtTa statussa da Se-
darebisaTvis magaliTad asaxelebs avstriuli miwebisa da indoeTis Statebis ufle-
bamosilebebs.26 

italiis konstituciam qveynis teritoriuli organizaciis farTo decentrali-
zaciisa da regionalizmis principis safuZvelze, miznad daisaxa qveynis regionebis 
socialur-ekonomikuri ganviTarebis doneebs Soris sxvaobis daZleva da calkeul av-
tonomiur olqebSi mcxovrebi erovnul-lingvisturi umciresobebisaTvis farTo uf-
lebebis sarealizaciod xelsayreli garemos Seqmna. 

 italiis ZiriTadi kanonis Tanaxmad, statuti, rogorc olqis saqmianobisa da mi-
si struqturuli organizaciis ganmsazRvreli ZiriTadi normatiuli aqti, yvela av-
tonomias unda hqondes. konstitucia pirdapir gansazRvravs, rom sicilias, sardini-

as, trentino-alto-adijes, friuli-venecia-juliasa da vale-d’aosta konstituciu-
ri kanonebiT damtkicebuli specialuri statusebis safuZvelze avtonomiis sagange-
bo forma da pirobebi aqvT. italiuri regionalizmis asimetriis damaxasiaTebeli er-
T-erTi niSan-Tviseba zemoaRniSnul konstituciur debulebaSi imTaviTve ikveTeba: 
sagangebo uflebamosilebis mqone avtonomiaTa statutebi konstituciis Semadgene-
li nawilia, maSin rodesac danarCeni 15 olqis statuti Cveulebrivi, mimdinare kano-
niT miiReba. 

 italiuri regionalizmis politikur-samarTlebriv bunebaze garkveuli gavlena 
erovnuli umciresobebis problemam iqonia. Tumca, espaneTisgan gansxvavebiT, aRniS-
nuli sakiTxi gadamwyvet rols ar asrulebs, radgan mosaxleobis 94% italielebi 
arian. miuxedavad imisa, rom multieTnikuri faqtori sxvadasxva rols asrulebs espa-
neTisa da italiis politikur cxovrebaSi, orive qveyanaSi SeimCneva erTgvari msgavse-
ba erovnebaTSorisi urTierTobebis regulirebisas. upirveles yovlisa, aSkaraa in-
dividualuri midgoma eTnikuri jgufebisadmi maTi moTxovnebis, raodenobrivi da xa-
risxobrivi maxasiaTeblebis gaTvaliswinebiT.27 

                                                            
26  Васильева Т.А.,  Правовое положение областей с обычным статутом в Итальянской Республике, 

Советское государство и право, №5, 1983, 123. 
27  ix. <http://gendocs.ru/docs/18/17638/conv_1/file1.pdf>. 
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 6. saqarTvelos teritoriuli mowyobis problemebi da regionalizmi 
 

 regionaluri teritoriuli organizaciis espanuri da italiuri formirebis 
ganxilvis mTavari mizani evropuli gamocdilebis qarTul realobasTan mimarTebis 
gaazrebaa. swored am evropuli qveynebisa da saqarTvelos saxelmwifoebriobis ganvi-
Tarebis procesSi arsebuli mTeli rigi sirTuleebis erTgvarovnebiT iyo nakarnaxe-

vi, Cveni teritoriuli organizaciis gadauWreli problemebis fonze, maTi gamocdi-
lebiT daintereseba. miT ufro, rom qveynis erTianobisa da marTvis TvalsazrisiT, 
saxezea am sirTuleebis ganmapirobebeli winaistoriuli paralelebi: rogorc espane-
Tis da gansakuTrebiT, italiis SemTxvevaSi, saqarTveloSic erTiani damoukidebeli 

saxelmwifos formireba gvian moxda; regionalizmi, rogorc qveynis teritoriuli 
mowyobis optimaluri forma, espaneTsa da italiaSi totalitaruli, centralizebu-
li reJimebis xangrZlivi arsebobis Semdeg damkvidrda. erTpartiuli 70-wliani peri-
odis dasrulebis Semdeg saqarTvelo teritoriuli organizaciis analogiuri, moug-
varebeli problemebis winaSe aRmoCnda; eTnikuri faqtori, romlis regulireba espa-
nuri da italiuri regionalistikis erT-erTi mTavari mizania, saqarTvelosTvisac 
seriozul problemad Camoyalibda da qveynis teritoriuli mowyobis konstituciu-
ri dauregulirebloba ganapiroba. metic, espaneTisa da italiis msgavsad, separatis-
tuli miswrafebebi de iure qveynis SemadgenlobaSi Semaval teritoriul erTeulebSi 
dResac mZlavrobs. arsebuli realoba, romlis gaTvaliswinebiTac saqarTveloSi te-
ritoriuli problemis gadawyveta aqtualuria, mTeli rigi ganmsazRvreli faqtore-
biTa da Tavad procesis mimdinareobiT SeiZleba ganvixiloT espaneTisa da italiis 
gamocdilebasTan kavSirSi. amdenad, regionalizmis iuridiuli bunebis gaanalizebis 
Cven mier ganxorcielebuli pirveli kompleqsuri mcdeloba, vfiqrobT, xels Seuwy-
obs praqtikaSi teritoriuli organizaciis formaTa Soris swor arCevans, raciona-
luri teritoriuli modelis SemuSavebas da damkvidrebas. 

 istoriulad, samTavroebad da samefoebad daqsaqsuli qarTuli saxelmwifosaT-
vis teritoriuli mTlianobis sakiTxi yovelTvis warmoadgenda mtkivneul proble-
mas. miuxedavad qarTveli mefeebis Zalisxmevisa, qveynis gamTlianebas rogorc obieq-
turi mizezebi — gareSe dampyrobTa gauTavebeli agresia, aseve subieqturi faqtore-
bi — calkeuli samTavroebis Ralati da urCoba, xSirad SeuZlebels xdida. miuxedavad 
amisa, `saqarTvelos~, rogorc saxelmwifosaTvis damaxasiaTebeli niSnebis mqone er-
Tiani geopolitikuri sivrcis Semcvel cnebas, xangrZlivi da xanmokle epizoduri is-
toria aqvs. qarTuli miwebis saboloo gaerTianeba mxolod XIX-is 60-ian wlebSi, ruse-
Tis imperiis uRelqveS moxerxda. swored am periodSi gaaqtiurda saqarTveloSi 
erovnuli moZraoba, romlis mTavari mizani damoukidebeli saxelmwifoebriobis dam-
kvidreba iyo. es SesaZlebeli gaxda 1918 wlis 26 maiss, rodesac erovnuli sabWos 
sxdomaze miRebul iqna saqarTvelos damoukideblobis aqti. maleve, damfuZnebeli 
krebis mier 1921 wlis 21 Tebervlis konstituciis miRebiT damoukidebloba konsti-
tuciurad gaformda, Tumca aman ver Seaferxa bolSevikuri aneqsia. saqarTvelos da-
moukidebloba 1921 wlis 25 Tebervals gasabWoebiT iqna Sewyvetili. 
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konstituciis Sesabamisad, saWiro gaxda qveynis teritoriuli mowyobis mogvare-
ba. am sakiTxis mogvarebas calkeuli partiebi sxvadasxva aspeqtiT ganixilavdnen. po-
litikuri mrwamsidan gamomdinare, erovnul-demokratiuli partia uaryofda fede-
ralizmis ideas. maT federaciuli mowyoba mxolod da mxolod im qveynebisTvis miaC-
ndaT gamarTlebulad, romlebic istoriulad konfederaciul elementebs Seicav-
dnen. amasTan, maTi azriT, federaciuli struqturis aucilebloba SesaZloa didi 
teritoriis mqone qveyanaSi wamoWriliyo, sadac unitaruli sistema efeqturi mmar-
TvelobisTvis ver qmnida xelsayrel pirobebs. 

federalistebi iziarebdnen erovnul-demokratebis pozicias. Tumca, maT mier 
federalizmis uaryofa istoriul motivebTan naklebad iyo dakavSirebuli. isini mi-
iCnevdnen, rom sanam saqarTveloSi saxelmwifo Zalas ar moikrebda, saxelmwifos fe-
deraluri struqturireba qveynisaTvis zianis momtani SeiZleba yofiliyo. cnobilia 
federalisti g. baraTaSvilis sityvebi sakonstitucio komisiis 1919 wlis 2 ivlisi 
sxdomaze: `me dRes mxars vuWer unitarul saxelmwifos, Tumca federalisti var~.28 

federalistebi mxars uWerdnen avtonomiuri teritoriuli erTeulebisaTvis 
farTo uflebamosilebebis delegirebis princips, rac, maTi azriT, ara mxolod adgi-
lobrivi mniSvnelobis sakiTxebis gadaWris, aramed am teritoriebis ganviTarebis sa-
ukeTeso saSualeba iqneboda. rogorc Cans, federalistebi ar gamoricxavdnen fede-
ralizms, rogorc saqarTvelos teritoriuli mowyobis samomavlo formas, Tumca im-
xanad qveynis teritoriuli mowyobis realur safuZvlad maT decentralizebuli 
unitarizmi esaxebodaT. 

1921 wlis konstituciis pirveli muxlis Tanaxmad: `saqarTvelo aris Tavisufa-
li, damoukidebeli da ganuyofeli saxelmwifo~. miuxedavad imisa, rom unitarizmis 
termini pirvel muxlSi pirdapir gamoyenebuli ar aris, sakonstitucio komisiis 
sxdomebze mimdinare debatebis monawileTa umravlesobis suliskveTebis gaTvaliswi-
nebiT, naTelia, rom damfuZneblebi ganuyofel saxelmwifoSi unitarul saxelmwifos 
gulisxmobdnen. maTi azriT, unitaruli saxelmwifo ar ewinaaRmdegeboda respubli-
kis demokratiul bunebas, radgan es cneba SesaZleblad miiCnevda Tavis arsSi rogorc 
avtonomiuri mmarTvelobis statusis mqone teritoriuli erTeulebis, aseve adgi-
lobrivi TviTmmarTvelobis institutebis SeTavsebas. amasTan, gaTvaliswinebuli 
iyo, rom unitarizmi ar gamoricxavda iseT avtonomiur mmarTvelobas, romlis dro-
sac avtonomiuroba ar gulisxmobda `saxelmwifoebrivi~ damoukideblobis mqone war-
monaqmnebis arsebobas. 

 sakonstitucio komisiis muSaobis manZilze aWarisa da zaqaTalas saboloo bedi 
jer ar iyo cnobili. swored aqedan gamomdinare, komisiis zogierTi wevri gamodioda 
winadadebiT, rom konstituciaSi mxolod afxazeTis avtonomiuri mmarTvelobis Sesa-
xeb SeetanaT muxli, xolo am ori teritoriuli erTeulis statusis reglamentacii-
sagan mocemul etapze Tavi SeekavebinaT. komisiis wevrTa meore nawili miiCnevda, rom 
konstituciaSi avtonomiur erTeulTa statusis dafiqsireba imTaviTve naTels moh-

                                                            
28  saqarTvelos strategiuli kvlevebisa da ganviTarebis centris biuleteni, 48, Teber-

vali, 2001, 8. 
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fenda qveynis teritoriuli mowyobis principebs da amiT safuZvels Cauyrida saxel-
mwifos teritoriul mTlianobas. rogorc Cans, ukanasknelma mosazrebam umravleso-
bis mxardaWera moipova da konstituciis 11-e Tavi avtonomiuri mmarTvelobis prin-
cipebs mieZRvna. debulebis Tanaxmad `saqarTvelos respublikis ganuyofel nawilebs 
— afxazeTs (soxumis olqi), samuslimano saqarTvelos (baTumis mxare) da zaqaTalas 
(zaqaTalas olqi) eniWeboda adgilobriv saqmeebSi avtonomiuri mmarTveloba~ (muxli 
107). momdevno muxlSi ganisazRvra, rom avtonomiaTa `debulebani SemuSavebuli iqne-
ba calke kanoniT~ (muxli 108). cxadia, aRniSnuli konstituciuri moTxovnis ganxor-
cieleba saqarTvelos aneqsiis Sedegad SeuZlebeli gaxda. 

sakonstitucio komisiis wevrTa umravlesoba avtonomiuri mmarTvelobis statu-
sis miniWebas gamarTlebulad miiCnevda im SemTxvevaSi, Tu mocemuli teritoriuli 
erTeuli dasaxlebuli iyo gansxvavebuli eTnosiT, moicavda garkveuli sididis te-
ritorias an ekonomikuri TvalsazrisiT gansakuTrebuli mniSvnelobis teritorias 
warmoadgenda. zemoaRniSnulidan gamomdinare, logikuria, rom damoukideblobis ga-
mocxadebis pirveli dReebidanve mimdinareobda msjeloba afxazeTis statusis garSe-
mo. SemuSavda afxazeTis avtonomiuri mmarTvelobis debuleba, romelic 1920 wlis 
dekemberSi gansaxilvelad waredgina damfuZnebel krebas. am debulebis mixedviT, av-
tonomiuri mmarTveloba gulisxmobda sakuTar uflebamosilebas sxvadasxva sfero-
Si. afxazeTis avtonomiaSi funqcionirebda 30 wevrisgan Semdgari sakanonmdeblo or-
gano — `saxalxo sabWo~ da misi aRmasrulebeli organo — `afxazeTis komisariati~. af-
xazeTis avtonomiuri mmarTvelobis debuleba respublikis parlamentis mier mtkic-
deboda da masSi cvlilebebis Setanis iniciativis ufleba afxazeTis saxalxo sabWosa 
da saqarTvelos parlaments ekuTvnoda.29  

mniSvnelovan politikur sakiTxad iqca `samuslimano saqarTvelos~, anu aWaris 
regionis statusis gansazRvra TurqeTidan saqarTvelos SemadgenlobaSi misi dabru-
nebis Semdeg. 

federalistebis azriT, marTalia aWara didi xnis ganmavlobaSi TurqeTis uRel-
qveS imyofeboda, magram amis gamo aWarlebi saqarTvelos sxva mxareebis mcxovrebleb-
ze nakleb qarTvelebad ar unda yofiliyvnen miCneuli, Sesabamisad, maTTvis arc av-
tonomiuri mmarTvelobis statusis miniWeba iqneboda gamarTlebuli. miuxedavad am-
gvari poziciisa, saxelmwifo iZulebuli iyo, nakisri politikuri valdebulebis Ses-
rulebis mizniT, aWarisTvis mieniWebina avtonomiis statusi, rac am teritoriis sa-
qarTvelos farglebSi dabrunebis aucilebel winapirobas qmnida. 

aWaris avtonomiuri sabWoTa socialisturi respublika 1921 wlis 16 ivliss Seiq-
mna da misi ganviTarebac garkveuli specifikurobiT xasiaTdeboda. aWaris istoriu-
li mxare XVI saukunis II naxevarSi Turq-osmalTa mier iqna mitacebuli da misi samSob-
losTan SemoerTeba mxolod ruseTsa da TurqeTs Soris 1921 wlis 16 marts gaforme-
buli xelSekrulebis safuZvelze moxerxda. swored am SeTanxmebis ZaliT, ruseTma 
aWarisaTvis avtonomiuri statusis miniWebis valdebuleba ikisra, rac ganxorcielda 
kidec saqarTvelos raikomis 1921 wlis 16 ivlisis dekretiT. 

                                                            
29  macaberiZe m., saqarTvelos 1921 wlis konstituciis politikuri koncefcia, `codna~, 

Tb., 1996. 
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samxreT oseTis avtonomiuri olqis arseboba 1922 wlis 20 aprils gaformda ru-
seTis komunisturi partiis centraluri komitetis kavkasiis biuros gadawyvetile-
bis safuZvelze, saqarTvelos ssr centraluri aRmasrulebeli komitetisa da saxkom-
sabWos mier miRebuli dekretiT `samxreT oseTis avtonomiuri olqis mowyobis Sesa-
xeb~. amgvarad, samxreT oseTis avtonomiuri olqis Seqmna saqarTvelos istoriul re-
gionSi, sadac osuri mosaxleoba imTaviTve umciresobas qmnida, uSualod rusi bol-
Sevikebis iniciativiTa da monawileobiT ganxorcielda. 1990 wlis 11 dekembris kano-
niT, saqarTvelos umaRlesma sabWom samxreT oseTis avtonomiuri olqi gaauqma, rasac 
regionSi SeiaraRebuli konfliqtebis dawyeba mohyva. 

 avtonomiur respublikebSi xelisuflebis umaRlesi organo — umaRlesi sabWo, 
xolo mmarTvelobis umaRlesi organo ministrTa sabWo iyo. avtonomiur olqSi xeli-
suflebis umaRles organos saxalxo deputatTa sabWos aRmasrulebeli komiteti 
warmoadgenda. amrigad, sabWoTa periodSi saqarTvelos teritoriuli organizaciis 
funqcionireba sqematurad piramidis saxiT SeiZleba iqnes warmodgenili: centralu-
ri xelisuflebis organoebi, avtonomiuri respublikebi (afxazeTisa da aWaris); av-
tonomiuri olqi (samxreT oseTis) da danarCeni teritoriuli erTeulebi, romlebis 
uSualod sabWoTa respublikis centralur xelisuflebas eqvemdebarebodnen. 70 
wlis manZilze saqarTveloSi arsebuli teritoriuli erTeulebis avtonomiurobis 
or formas (avtonomiuri respublika da avtonomiuri olqi) Soris sxvaoba imiT gamoi-
xateboda, rom instituciuri TvalsazrisiT, avtonomiuri respublika saqarTvelos 
sabWoTa socialisturi respublikis msgavs sistemas warmoadgenda da avtonomiur 
olqTan SedarebiT ufro farTo uflebamosilebiT sargeblobda. rac Seexeba avtono-
miur olqs, is TviTadministrirebis ufro dabal xarisxs iTvaliswinebda. 

 80-iani wlebis dasasrulsa da 90-iani wlebis dasawyisSi sabWoTa kavSiris daSlis 
perspeqtiva gardauvali gaxda. 1990 wlis oqtomberSi saqarTveloSi sabWoTa sivrceSi 
pirvelad Catarda mravalpartiuli arCevnebi, romlis Sedegad xelisuflebaSi erovnu-
li Zalebi movidnen. imave wlis noemberSi saqarTveloSi gardamavali periodi gamocx-
adda. axali konstituciis SesamuSaveblad Seiqmna sakonstitucio komisia. manamde ki, 
uzenaesma sabWom 1978 wlis 15 aprils konstituciis 185 muxlidan 33 muxli gaauqma, da-
narCenSi cvlilebebi Seitana da 16 axali redaqciis muxli daamata. am cvlilebebidan 
yvelaze mniSvnelovani iyo prezidentis institutis damkvidreba, aseve prefeqtebisa 
da sakrebulos sistemis SemoReba da 1990 wlis 11 dekembris kanoniT samxreT oseTis av-
tonomiuri olqis gauqmeba. rogorc cnobilia, uzenaesi sabWos am ukanasknel gadawyve-
tilebas cxinvalis regionSi SeiaraRebuli dapirispireba mohyva, ramac qveynis am isto-
riul mxareSi saqarTvelos iurisdiqciis Sewyveta gamoiwvia. mogvianebiT, analogiurma 
procesebma Tavi iCina afxazeTis avtonomiuri respublikis teritoriaze, rasac 1993 
wels afxazeTSi separatistuli moZraobis gamarjveba mohyva. saqarTvelos erTiani sa-
xelmwifos iurisdiqciis moqmedeba afxazeTSic Sewyda da avtonomiuri respublika de 
faqto centraluri xelisuflebis gamgeblobidan gamovida. 

teritoriuli mTlianobis aRdgenas daukavSira saqarTvelos 1995 wlis 24 agvis-
tos konstituciam Semdegi gadawyvetileba: `saqarTvelos teritoriuli saxelmwifo-
ebrivi mowyoba ganisazRvreba konstituciuri kanoniT uflebamosilebaTa gamijvnis 
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principis safuZvelze qveynis mTel teritoriaze saqarTvelos iurisdiqciis srulad 
aRdgenis Semdeg~ (muxli 2, punqti 3). teritoriuli mTlianobis aRdgenas daukavSira 
konstituciam orpalatiani parlamentis Seqmnis sakiTxic. ZiriTadi kanonis Tanaxmad, 
saqarTvelos mTel teritoriaze Sesabamisi pirobebis Seqmnisa da adgilobrivi TviT-
mmarTvelobis organoebis formirebis Semdeg, saqarTvelos parlamentis Semadgen-
lobaSi iqneba ori palata — respublikis sabWo da senati.  

aWarisa da afxazeTis konstituciuri debulebebis analizi mniSvnelovania saqar-
Tvelos teritoriuli organizaciis samomavlo perspeqtivebze msjelobis WrilSi. 
aWaris konstituciis regulirebis sagani avtonomiuri respublikis saxelmwifo xe-
lisuflebis mowyobis ZiriTadi principebi, misi administraciul-teritoriuli 
mowyoba, avtonomiuri respublikis saxelmwifo simboloebia.  

 afxazeTis uzenaesma sabWom 2000 wlis 8 dekembers cvlilebebi da damatebebi Sei-
tana afxazeTis ssr 1978 wlis 6 ivnisis konstituciaSi. sruli legitimaciis pirobeb-
Si am cvlilebebis miRebis mizani, erTi mxriv, separatistebis kontrolqveS moqceul 
teritoriaze mimdinare procesebisadmi dapirispireba, xolo meore mxriv, axali rea-
lobis gaTvaliswinebiT, sabWoTa periodSi moqmedi afxazeTis konstituciis Zireuli 
ganaxleba iyo. 

 afxazeTis avtonomiuri respublikis 1978 wlis konstitucia Tvisebrivad Seic-
vala, farTod iqna deklarirebuli afxazeTSi mcxovrebi saqarTvelos moqalaqeebis 
uflebebi da Tavisuflebebi. konstitucia ar Seicavs avtonomiuri respublikis gam-
geblobas mikuTvnebuli sferoebis CamonaTvals. avtonomiis ZiriTad kanonSi miTiTe-
bulia, rom saqarTvelosa da afxazeTis erToblivi da afxazeTis gamgeblobas mikuT-
vnebuli sakiTxebi calke ganisazRvreba.      

konstitucis Tanaxmad, avtonomiuri respublikis xelisuflebis umaRlesi war-
momadgenlobiTi organo umaRlesi sabWoa, romlis saqmianobas siiTi Semadgenlobis 
umravlesobiT arCeuli afxazeTis umaRlesi sabWos Tavmjdomare xelmZRvanelobs. es 
ukanaskneli umaRlesi sabWos prezidiumis muSaobasac warmarTavs. 

 afxazeTis konstituciuri normebis analizidan Cans, rom komptenciaTa gamij-
vnis sakiTxs afxazeTis umaRlesma sabWom, obieqtur mizezTa gamo, aarida Tavi da cen-
trisa da avtonomiis uflebrivi gamijvnis sakiTxis mogvareba qveynis teritoriuli 
aRdgenis periodisTvis gadaido.  

 samxreT oseTis avtonomiuri olqi 1990 wels separatistebis mier samxreT ose-
Tis sabWoTa respublikad gamocxadda da 9 dekembers samxreT oseTis e.w. damoukide-
bel saxelwifos umaRlesi sabWos arCevnebi Catarda. saqarTvelos respublikis uze-
naesma sabWom ki 1990 wlis 11 dekembers miiRo gadawyvetileba samxreT oseTis avtono-
miuri olqis gauqmebis Sesaxeb. 

saqarTveloSi dRes arsebuli teritoriuli, eTnikuri da politikuri probleme-
bisa da 1995 wlis 24 agvistos ZiriTadi kanonis analizis gaTvaliswinebiT, cxadia, 
qveynis teritoriuli mowyobis perspeqtiul variantze msjelobisas, klasikuri, cen-
tralizebuli unitaruli formis garda, misaRebia ufro moqnili modeli. aRniSnuli-
dan gamomdinare, marTebuli iqneba msjelobis warmarTva ori alternativis — fede-
ralizmisa da teritoriuli mowyobis farTo decentralizaciis, regionalizmis mi-
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marTulebiT. magram regionaluri modelis, rogorc qveynis teritoriuli mowyobis 
erT-erTi realuri alternativis, ganxilvamde saWiroa yuradReba gamaxvildes sa-
qarTvelos SesaZlo federalur mowyobasTan dakavSirebul zogierT udavod gasaT-
valiswinebel faqtorze. 

Tumca, unda iTqvas, rom arsebuli konstituciuri danawesi, sazRvargareTis 
qveynebis gamocdilebis gaTvaliswinebiT, mxolod federaluri modelis damkvidre-
bis xelSewyobis wina pirobad ar unda iqnes ganxiluli. aRniSnulis sailustraciod 
espaneTisa da italiis teritoriuli mowyobis zemoganxiluli Taviseburebebi gamod-
geba. magaliTad, espaneTis 1978 wlis ZiriTadi kanoniT gansazRvrulia ara mxolod 
centraluri xelisuflebis gansakuTrebul gamgeblobas mikuTvnebuli sferoebi30, 
aramed avtonomiuri erTeulebis uflebamosilebebi.31 olqebis kompetencia italiis 
1947 wlis konstituciiTac aris gansazRvruli. sayuradReboa is faqtic, rom rogorc 
espaneTis, aseve italiis parlamentebi orpalatiania, romelTagan qveda palata saer-
To-erovnuli warmomadgenlobis organoa, xolo zeda — teritoriul erTeulebs war-
moadgens. aqve gaTvaliswinebul unda iqnes isic, rom Tanamedrove konstituciuri sa-
marTlis TeoriaSi bikameraluri saparlamento sistema karga xania mxolod qveynis 
teritoriuli organizaciis konkretuli formebis gamoxatulebas aRar ukavSirdeba.  

 aRsaniSnavia, rom federalizmis ideam Cvens qveyanaSi ukve moikida fexi da masze 
saubrobs bevri, visTvisac nacnobia federalizmis samarTlebrivi bunebis damaxasia-
Tebeli Taviseburebebi. federalizmi ar SeiZleba da arc unda iqnes ganxiluli, ro-
gorc erovnul niadagze aRmocenebuli problemebis mogvarebis saSualeba. erovnuli 
niSniT, rogorc wesi, arc erTi Tanamedrove federacia ar aris organizebuli. msof-
lioSi dRes arsebuli viTareba imis dasturia, rom separatizmis safrTxe Tanabrad 
arsebobs rogorc federalizmis, ise unitarizmis pirobebSi da amis naTeli dadastu-
reba postsocialisturi sivrcea.  

dRevandeli realobis gaTvaliswinebiT, saqarTvelos federalur-teritoriuli 
mowyobis perspeqtivaze msjeloba SesaZloa naadrevia, Tumca saxelmwifos terito-
riuli organizaciis regionaluri mowyobis evropuli gamocdilebis Seswavlis Sem-
deg, espaneTisa da italiis gamocdilebis gaTvaliswinebiT, saqarTvelos dRevande-
lobisa da warsulis analizis fonze savsebiT realuria fiqri saqarTvelos terito-
riul mowyobaze unitarizmis principebze formirebuli regionaluri teritoriuli 
organizaciis formiT.  

 saqarTvelos teritoriuli organizaciis konturebis Taobaze zogadi xedvis 
warmodgenamde, mizanSewonilia im ZiriTadi principebis gansazRvra, romelic safuZ-
vlad unda daedos momavali teritoriuli modelis konstruqcias: 

1. teritoriuli mowyobis nebismieri formis pirobebSi qveyanaSi unda arsebob-
des Zlieri, instituciurad gamarTuli xelisufleba, romelic aRWurvili iqneba sa-
erTo-saxelmwifoebrivi interesebis realizaciisa da dacvisaTvis aucilebeli uf-
lebamosilebebiT, uzrunvelyofil unda iqnes qveyanaSi konstituciisa da saerTo-
erovnuli kanonmdeblobis ganuxreli dacva-Sesruleba da qveynis mTel teritoriaze 

                                                            
30  149-e muxli. 
31   148-e muxli. 
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adamianis uflebebisa da Tavisuflebebis erTiani standartebis moqmedeba; terito-
riuli erTeulebis formirebisas mxedvelobaSi unda iqnes miRebuli ara mxolod maTi 
istoriul-geografiuli sazRvrebi, aramed eTnikuri specifika, adgilobrivi adamia-
nuri da ekonomikuri resursebi, romelic aucilebeli iqneba ara mxolod regionis 
mier socialur-ekonomikuri moTxovnebis dakmayofilebisTvis, aramed misi Semdgomi 
ekonomikuri ganviTarebisaTvis. 

2. saqarTvelos mosaxleobis mravaleTnikuri bunebidan gamomdinare, mizanSewo-
nilia, kompaqturad dasaxlebuli eTnikuri jgufebis Semcveli regionebis adminis-
traciuli sazRvrebi ar daemTxves eTnikuri jgufebis gansaxlebis sazRvrebs, anu re-
gioni ar unda iyos monoeTnikuri. qarTuli mosaxleobis wili regionSi efeqturi 
mmarTvelobis ganxorcielebas unda uzrunvelyofdes. aRniSnuli gziT SesaZlebeli 
iqneba ara mxolod teritoriuli gamTlianebis problemis mogvareba, aramed calkeu-
li regionebis separatistuli miswrafebebis ganeitraleba, rogorc es espaneTisa da 
italiis SemTxvevaSi ganxorcielda. 

3. unda SemuSavdes centrsa da regionebs Soris urTierTobebis iseTi formebi, 
romlebic centraluri da adgilobrivi xelisuflebis interesTa harmonizacias Se-
uwyobs xels. qveynis teritoriuli erTeulebis ekonomikuri ganviTarebis xelSewyo-
bisTvis mizanSewonilia regionluri ganviTarebis erTiani fondis Seqmna, romlis Zi-
riTadi saqmianobis sagani teritoriuli erTeulebis programuli subsidireba da in-
vesticiebis mozidva iqneba. italiuri an espanuri modelis wminda saxiT gaziareba, 
qarTuli sinamdvilis gaTvaliswinebiT, Cvens qveyanaSi sakmaod rTuli iqneba. Sesaba-
misad, regionalizmis evropulma gamocdilebam CvenSi garkveuli saxecvlileba unda 
ganicados. aRniSnuli ganpirobebuli iqneba aWarisa da afxazeTis avtonomiuri res-
publikebis gansakuTrebuli statusiT erTiani saqarTvelos SemadgenlobaSi. maTi sa-
marTlebrivi mdgomareoba ufro farTo iqneba, vidre espaneTis erovnuli da italiis 
specialuri avtonomiebisa. swored am avtonomiuri erTeulebis farTo uflebamosi-
lebebia saqarTveloSi asimetriuli modelis damkvidrebis ZiriTadi mizezi, vinaidan 
calsaxaa, rom qveynis sxva teritoriuli erTeulebi msgavsi statusiT ar aRiWurvebi-
an. aWara da afxazeTi saqarTvelos SemadgenlobaSi avtonomiuri respublikebis sta-
tusiT me-20 saukunis 20-iani wlebidanaa warmodgenili da mTeli am xnis manZilze far-
To uflebamosilebebs floben. aSkaraa, rom am or avtonomiur respublikas gansakuT-
rebuli statusi momavalSic SeunarCundebaT. msgavsi sagangebo uflebamosilebis 
mqone avtonomiuri erTeulebi italiasa da espaneTSic arsebobs, Tumca saqarTvelo-
Si gansxvavebuli viTarebaa. kerZod, specialuri statusis mqone italiuri olqebisa 
da espanuri avtonomiuri gaerTianebebisgan gansxvavebiT, aWarisa da afxazeTis avto-
nomiur respublikebs damfuZnebeli xelisufleba aqvT miniWebuli da maTi konstitu-
ciis SemuSavebaSi, moqmedi kanonmdeblobis Sesabamisad, saqarTvelos parlamenti ar 
monawileobs. maSin, rodesac regionalizmis italiuri da espanuri modelis Tanaxmad, 
qveynis parlamenti orive SemTxvevaSi ara mxolod monawileobs avtonomiaTa statu-
sis SemuSavebaSi, aramed amtkicebs maT. qarTul sinamdvileSi aWarasa da afxazeTTan 
mimarTebiT ganxorcielebulia federaluri teritoriuli organizaciisaTvis dama-
xasiaTebeli niSani, rodesac federaciis subieqtebi adgilobriv doneze floben e.w. 
`damfuZnebel xelisuflebas~. 
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 saqarTvelos momavali teritoriuli organizaciis koncefciaze muSaobisas aWa-
risa da afxazeTis avtonomiebi da sxva teritoriuli erTeulebis avtonomiuri uf-
lebebi ganxilul unda iqnes, erT SemTxvevaSi, rogorc saqarTvelos moqalaqeTa po-
litikuri, xolo meore SemTxvevaSi, administraciuli forma. saqarTveloSi mcxovre-
bi eTnikur-lingvisturi umciresobebis socialur-kulturuli TviTmyofadobis Se-
narCuneba da ganviTareba erovnul-kulturuli avtonomiis formebis gamoyenebiT 
unda ganxorcieldes. Seqmnili politikuri viTareba gvafiqrebinebs, rom, aWarasa da 
afxazeTTan erTad, sxva teritoriul erTeulebze ufro farTo statusi unda mieni-
Wos cxinvalis regions. Tumca, Tavisi moculobiT am regionis samarTlebrivi mdgoma-
reoba ar unda gavuTanabroT aWarisa da afxazeTis avtonomiuri respublikebis sta-
tuss. italiuri da espanuri gamocdilebis gaTvaliswinebiT, mizanSewonilad migvaC-
nia, qveynis istoriuli mxareebisgan gansxvavebiT, yofili avtonomiuri olqis statu-
si qveynis parlamentis mier miRebuli organuli kanoniT damtkicebuli statusis sa-
fuZvelze ganisazRvros. cxinvalis regionTan mimarTebiT dasaSvebad migvaCnia, rom 
adgilobrivi warmomadgenlobiTi da aRmasrulebeli organoebi mTlianad arCeviTi 
iyos da maT formirebaSi centraluri xelisufleba ar monawileobdes. saqarTvelos 
sxva teritoriuli erTeulebis msgavsad, saerTo-saxelmwifoebrivi interesebis dac-
visa da erTiani politikis ganxorcielebaze erTgvari monitoringis uzrunvelyofis 
mizniT, yofili samxreT oseTis regionSi mizanSewonilad migvaCnia, centraluri xe-
lisuflebis warmomadgenlis institutis funqcionireba. 

regionaluri teritoriuli organizaciis implementaciis mizniT, upirvelesad 
aucilebelia ganxorcieldes xelisuflebis decentralizacia-dekoncentracia. saa-
misod aucilebelia mxareebSi Seiqmnas regionaluri xelisuflebis arCeviTi organo-
ebi. xelisuflebis decentralizacia da garkveuli uflebamosilebebis regionebi-
saTvis delegireba xels Seuwyobs pluralisturi demokratiis formirebisaTvis xel-
sayreli garemos Seqmnas, rac, Tavis mxriv, sazogadoebis yvela fenisa da jgufis in-
teresebis Tavisufali gamoxatvis pirobebs Seqmnis. xelisuflebis sxvadasxva rgolis 
arCeviToba saSualebas miscems parlaments miRma an saparlamento umciresobaSi myof 
politikur partiebs, regionalur doneze iqnen warmodgenili da regionSi uzrun-
velyon TavianTi politikuri platformis realizacia. 

uflebamosilebaTa decentralizacia xels Seuwyobs Tavad centraluri xeli-
suflebis saqmianobis optimatizacias. upirveles yovlisa, centraluri xelisufle-
ba gaTavisufldeba adgilobrivi specifikis mqone araerTi problemis mogvarebis 
valdebulebisgan. pasuxismgeblobac, Sesabamisad, xalxis mier arCeul regionalur 
xelisuflebas daekisreba. regionalur teritoriul erTeulebSi aRmasrulebeli xe-
lisuflebis formireba SeiZleba centraluri xelisuflebis monawileobiT moxdes.  

 
7. daskvna 

 
amgvarad, warmodgenili mosazrebis gaTvaliswinebiT, saqarTvelos teritoriu-

li organizaciis momavali modeli sakmaod rTuli, asimetriuli konstruqciis saxes 
Rebulobs. qveynis SemadgenlobaSi warmodgenili iqneba aWarisa da afxazeTis avtono-
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miuri respublikebi, Tbilisisa da cxinvalis regionebi SedarebiT farTo uflebamo-
silebebiT, aseve, istoriuli teritoriuli erTeulebi garkveuli avtonomiuri uf-
lebamosilebebiT, rac aucilebeli iqneba adgilobrvi mniSvnelobis socialur-eko-
nomikuri xasiaTis sakiTxebis gadasawyvetad. 

 afxazeTisa da aWaris avtonomiebi, Tbilisisa da cxinvalis regionebi sxva teri-
toriul erTeulebTan erTad warmodgenili iqnebian saqarTvelos parlamentis zeda 
palatis — senatis SemadgenlobaSi, rac uzrunvelyofs avtonomiuri teritoriuli 
erTeulebis monawileobas saerTo-saxelmwifoebrivi nebis formirebaSi. saparlamen-
to sistemis pirobebSi, zeda palata teritoriuli erTeulebis interesebis gamom-
xatveli warmomadgenlobiTi organo iqneba. 

 momavali teritoriuli organizaciis modelze msjelobisas erT-erTi umniSvne-
lovanesia centrsa da regions Soris kompetenciis gamijvnis sakiTxi. kompetencia 
centrsa da regions Soris SeiZleba daiyos 3 jgufad: 1) centris gansakuTrebul gam-
geblobas mikuTvnebuli uflebamosilebebi; 2) regionebis gansakuTrebul gamgeblo-
bas mikuTvnebuli sakiTxebi; 3) erTobliv gamgeblobas mikuTvnebuli sakiTxebi. 

 saqarTvelos winaSe mdgari amocanebis mravalferovneba SeuZlebels xdis saxel-
wifos funqcionirebisas warmoSobili yvela sakiTxis winaswar gansazRvrasa da kompe-
tenciis nusxaSi Setanas. aRniSnulidan gamomdinare, rCeba erTaderTi gamosavali, ga-
nisazRvros centrisa da regionebis gansakuTrebul kompetenciaTa CamonaTvali, xo-
lo maT miRma darCenili sakiTxebi e.w. `konkurenciul kompetencias~ miekuTvnos, rac 
imas niSnavs, rom regionis samarTlebrivi aqti ZalaSi iqneba centraluri xelisuf-
lebis mier imave xasiaTis urTierTobebis maregulirebeli aqtis miRebamde. regions, 
delegirebis safuZvelze, SesaZlebelia kanoniT dadgenili wesiT gadaeces centris 
gansakuTrebul gamgeblobas mikuTvnebuli calkeuli sakiTxebis aRsruleba, rasac 
Sesabamisi finansebic unda axldes. regionaluri ganviTarebis erTiani fondis Seq-
mnis mizniT, SesaZleblia espanuri gamocdilebis gaziareba, sadac warmatebiT fun-
qcionirebs interteritoriuli kompensirebis fondi, romelic regionebs Soris sa-
xelmwifo saxsrebis ganawilebas uzrunvelyofs. centralur xelisuflebas unda 
hqondes gansazRvruli resursiT ganmtkicebuli saSualeba, daafinansos regionis 
gamgeblobaSi Semavali ama Tu im uflebamosilebis praqtikuli realizacia, maT So-
ris, delegirebuli uflebamosilebis nawilSi, ris gareSec regionis avtonomiurobis 
statusma SeiZleba ZiriTadi daniSnuleba dakargos.  

teritoriuli organizaciis formebisa da principebis Teoriuli damuSavebisas 
daSvebulma Secdomebma da qveynisaTvis araorganuli formis damkvidrebam SeiZleba 
gamousworebeli ziani miayenos saqarTvelos saxelmwifoebriobas. amitom, ganxorci-
elebuli kvlevis mizani iyo saqarTveloSi regionalizmi warmoedgina, rogorc teri-
toriuli mowyobis erT-erTi alternatiuli forma, romliTac uzrunvelyofili iq-
neba realuri ekonomikuri, socialuri da samarTlebrivi reformebis gatareba, rac 
qveynis mTlianobis aRdgenis erT-erTi mTavari pirobaa.  
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warmomadgenlobis institutis saWiroeba                                                     

administraciul samarTalSi 

 
1. Sesavali 

 
administraciul samarTalSi, iseve rogorc kerZo samarTalSi warmoiSoba imis 

saWiroeba, rom pirovneba an organizacia, romelic samarTlebriv urTierTobebSi 
sxvadaxva mizezis gamo Tavad ver axorcielebs Tavis interesebs, uflebebsa da mova-
leobebs, warmodgenili iyos sxva piris mier.  

yvela samarTlebriv procesSi didi mniSvneloba eniWeba warmomadgenlis insti-
tuts. Sesabamisad, iuridiul doqtrinaSi aqtualuri iyo warmomadgenlobis samar-
Tlebrivi institutis administraciul samarTalSi SemoRebis aucileblobis sakiTx-
is ganxilva.1  

aqve unda aRiniSnos, rom sajaro samarTlis sferoSi warmomadgenlobis samar-
Tlebrivi konstruqcia, rogorc socialuri urTierTobebis ZiriTadi modeli, damou-
kideblad ar warmoSobila, aramed mis safuZvels samoqalaqo samarTlis warmomadgen-
lobis institutis dogmatika ganapirobebs.2 administraciul samarTalsa da samoqala-
qo samarTalSi samarTalurTierTobis monawileTa Sedarebisas Zneli ar aris mixvde, 
rom isini arsebiTad erTmaneTs emTxveva.3 samarTlis orive dargisTvis damaxasiaTebe-
lia imis saWiroeba, rom mesame piri — warmomadgeneli — asrulebs im piris movaleobas, 
romelsac Tavisi ufleba-movaleobebis ganxorcieleba Tavad ar SeuZlia.  

gabatonebuli doqtrinis Tanaxmad, warmomadgenlobis samarTlebrivi formebis 
danergva unda moxdes sajaro samarTalSi samoqalaqosamarTlebrivi normebis safuZ-
velze.4 administraciul samarTalSi warmomadgenlobis institutis mosawesrigeblad 
warmomadgenlobis samoqalaqo samarTliT gaTvaliswinebuli debulebebis gamoyeneba 
im SemTxvevaSia SesaZlebeli, Tu administraciul samarTalSi ver moiZebneba warmomad-
genlobis zogadi samarTlebrivi formebi. Tumca, imavdroulad, dauSvebelia samoqa-
laqosamarTlebrivi debulebebis pirdapiri da uSualo gamoyeneba administraciul sa-

                                                            
*  Tsu iuridiuli fakultetis doqtoranti. 
1  ix.:  Sonnek M., Die gewillkürte Vertretung des Beteiligten im Verwaltungsverfahren nach §14 VwVfG, Ber-

lin, Univ., Diss., 1983; Fritz H., Die Vertretung im Verwaltungsrecht, Tübingen, Univ., Diss., 1962; Krop-
shofer M., Verwaltungsverfahren und Vertretung, Mainz, Univ., Diss., 1982. 

2  me-19 saukunis germaniaSi mecnierTa Soris didi diskusiis sagani iyo warmomad-
genlobis doqtrinis samarTlebriv-Teoriuli safuZvlis gansazRvreba. ix.: Buchka H., 
Die Lehre von der Stellvertretung bei Eingehung von Verträgen (Stiller1852), Frankfurt, 1969; Mitteis L., 
Die Lehre von der Stellvertretung nach römischem Recht mit Berücksichtigung des österreichischen Rechts 
(Wien 1885), Scientia, 1962; Hupka J., Die Vollmacht (1900), Kessinger Publishing, LLC, 2010. 

3  Forsthoff E., Lehrbuch des Verwaltungsrechts, Beck, 1961, 168. 
4  iqve, 168.  
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marTalSi. kerZosamarTlebrivi debulebebis gamoyeneba dasaSvebia mxolod analogiiT, 
administraciuli samarTlis sajarosamarTlebriv interesebTan misadagebiT.5  

  
2.warmomadgenlobis institutis Teoriuli safuZvlebi 

 
2.1.warmomadgenlobis dasaSvebobis sakiTxi administraciul                                

samarTalSi 
 

warmomadgenlobis samarTlebrivi institutis SemoReba administraciul samar-
TalSi sulac ar niSnavs imas, rom warmomadgenloba dasaSvebia dainteresebuli piris 
mier yvela samarTlebrivi moqmedebis ganxorcielebisas. warmomadgenlobis zogadi 
institutis amoqmedebam SeiZleba warmoSvas administraciul samarTalSi warmomad-
genlobis dasaSvebobaze moculobiTi SezRudvebis dawesebis aucilebloba. warmo-
madgenlobis dasaSvebobis SezRudvadoba gansakuTrebiT TvalsaCinoa sajaro samar-
Tlis sferoSi, sadac calkeuli ufleba-movaleobebis gansaxorcieleblad savalde-
buloa dainteresebuli piris piradi monawileoba. magaliTad, dauSvebelia, rom war-
momadgenelma miiRos saskolo ganaTleba, ganaxorcielos savaldebulo samxedro 
samsaxuri an saarCevno ufleba, radgan aRniSnuli ufleba-movaleobebi, maTi arsidan 
gamomdinare, piradad dainteresebulma pirma unda ganaxorcielos.6 amrigad, warmo-
madgenlobiTi uflebamosilebis ganxorcieleba ar vrceldeba administraciul sa-
marTalSi piradad Sesasrulebel moqmedebebze. 

warmomadgenlobis dauSveblobis principi vrceldeba iseT moqmedebebze, romel-
Ta gansaxorcielebladac savaldebuloa dainteresebuli piris piradi monawileoba. 
es exeba ara mxolod administraciul samarTals, aramed Cndeba imis aucileblobac, 
rom am mowesrigebam moicvas samarTlis sxva dargebic. magaliTad, warmomadgenlis 
daniSvna dauSvebelia samoqalaqo samarTalSi iseT SemTxvevaSi, rodesac dainterese-
bulma pirma piradad unda ganaxorcielos garkveuli moqmedebebi. kerZo samarTlis 
sfero dasaSvebad ar miiCnevs warmomadgenlobas saojaxo da memkvidreobis samarTal-
Si iseTi samarTlebrivi moqmedebebisas, romlebic ar SeiZleba ganaxorcielos sxva 
pirma.7 magaliTad, saqarTvelos samoqalaqo kodeqsi dauSveblad miiCnevs daqorwine-
bis SemTxvevaSi Tundac gancxadebis Setanisas warmomadgenlis CarTvas da imperatiu-
li sakanonmdeblo moTxovnaa, rom daqorwinebis msurvelma pirebma gancxadeba saagen-
tos teritoriul samsaxurSi piradad unda Seitanon.8 

warmomadgenlobis dasaSveboba, pirvel rigSi, damokidebulia im obieqtur wina-
pirobebze, romlebic administraciulsamarTlebrivi urTierTobebis intensiurobi-
dan gamomdinareoben.  

administraciul samarTaldarRvevaTa kodeqsi iTvaliswinebs mxolod kanonieri 
warmomadgenlis monawileobas. es exeba iseT SemTxvevebs, rodesac administraciul 
pasuxisgebaSi micemuli piri an dazaralebuli arasrulwlovania, an piri, romelic 

                                                            
5  Gygi F., Verwaltungsrecht und Privatrecht, Verlag Stämpfli, 1956, 32. 
6  Jellinek W., Verwaltungsrecht, Berlin Springer, 1950, 195. 
7  Fritz H.,  Die Vertretung im Verwaltungsrecht, Tübingen, Univ., Diss., 1962, 75. 
8  Sead. saqarTvelos samoqalaqo kodeqsis 1112-e muxli, miRebuli 1997 wlis 26 ivniss. 
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Tavisi fizikuri an fsiqikuri naklis gamo Tavad ver ganaxorcielebs mis uflebebs, 
maT ufleba aqvT maTi interesebi daicvas maTma kanonierma warmomadgenelma (mSoble-
bi, mSvileblebi, meurveebi, mzrunvelebi).9 

sagadasaxado da saaRsruleblo samarTalic icnobs samarTlebriv urTierTobeb-
Si warmomadgenlis meSveobiT monawileobas. saqarTvelos sagadasaxado kodeqsis 37-e 
muxli Tanaxmad,10 gadasaxadis gadamxdels sagadasaxado urTierTobebSi ori saxis (ka-
nonieri da uflebamosili) warmomadgenlis meSveobiT monawileobis ufleba gaaCnia. 
sagadasaxado kanonmdeblobiT, kanonier warmomadgenlad iTvleba sawarmos/organi-
zaciis sadamfuZneblo dokumentebiT uflebamosili organo an sxva pirebi. sagadasa-
xado urTierTobebSi gadasaxadis gadamxdelis kanonieri warmomadgenlis qmedeba av-
tomaturad gulisxmobs TviT am piris (sawarmos/organizaciis, fizikuri piris) qme-
debas. rac Seexeba gadasaxadis gadamxdelis uflebamosil warmomadgenels, warmomad-
genlad iTvleba piri, romelic mindobilobis safuZvelze uflebamosilia waradgi-
nos rwmunebulis interesebi sagadasaxado organoebTan da sasamarTloSi. 

saaRsrulebo kanonmdeblobis Tanaxmad, mxareTa warmomadgenloba saaRsrulebo 
warmoebis procesSi ganisazRvreba saqarTvelos samoqalaqo saproceso kodeqsiT 
dadgenili wesiT.11 Sesabamisad, saaRsrulebo warmoebaSi warmomadgenlis monawileo-
ba samoqalaqosamarTlebrivi debulebebis gamoyenebiT xorcieldeba.  

rac Seexeba samewarmeo samarTals, iuridiuli pirebi da individualuri mewarme 
samewarmeo urTierTobebSi iuridiuli moqmedebebis ganxorcielebisas uflebamo-
sili arian, TavianTi inetresebis dacva miandon warmomadgenels, romelic samewarmeo 
kanonmdeblobaSi `prokurad~ moixsenieba. `mewarmeTa Sesaxeb~ saqarTvelos kanonis 
11-e muxlis Tanaxmad, warmomadgenlobiTi uflebamosileba unda gaformdes genera-
luri savaWro mindobilobis saxiT.12 generaluri savaWro mindobilobis mflobeli 
piri (prokuristi) unda daregistrirdes mewarmeTa da arasamewarmeo iuridiuli pi-
rebis reestrSi. prokura iZleva uflebamosilebas, sasamarTloSi da sxva urTierTo-
bebSi ganaxorcielos yvela saqmianoba da samarTlebrivi moqmedeba, romelic dakavSi-
rebulia sawarmos funqcionirebasTan.  

bevrad ufro moculobiTi da gansxvavebulia warmomadgenlobis dasaSvebobis 
obieqturi winapirobebi germaniis samewarmeo da sagadasaxado samarTalSi. germanu-
li kanonmdeblobis mixedviT, warmomadgenlis institutis samarTlebrivi regulire-
ba, administraciuli samarTlis normebis garda, wesrigdeba samewarmeo da sagadasaxa-
do kanonmdeblobiT. amasTan, warmomadgenlis institutis mniSvnelovani sakiTxebi 
mowesrigebulia samoqalaqo samarTlis normebiT. 

magaliTad, germaniis sagadasaxado debulebis 107-e muxlis 1-li nawili gansazR-
vravs, rom gadasaxadis gadamxdelma, rogorc wesi, mxolod im SemTxvevaSi SeiZleba da-

                                                            
9  Sead. saqarTvelos administraciul samarTaldarRvevaTa kodeqsis 254-e muxli, miRe-

buli 1984 wlis 15 dekembers. 
10  Sead. saqarTvelos sagadasaxo kodeqsis 37-e muxli, miRebuli 2010 wlis 17 seqtembers, 

saqarTvelos parlamenti, #3591.  
11  Sead. saaRsruleblo warmoebaTa Sesaxeb saqarTvelos kanonis 181 muxli, miRebuli 1999 

wlis 16 aprils, saqarTvelos parlamenti, #1908. 
12  Sead. mewarmeTa Sesaxeb saqarTvelos kanonis 11-e muxli, miRebuli 1994 wlis 28 oqtom-

bers, saqarTvelos parlamenti #557. 
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niSnos warmomadgeneli, rodesac is dauswreblobiT an raime sxva mizeziT Tavad ver 
axerxebs sakuTari sagadasaxado valdebulebebis Sesrulebas. samewarmeo samarTali ki 
ar icnobs warmomadgenlobis dasaSvebobis obieqtur winapirobebs. warmomadgenlis da-
niSvna xdeba mewarmis mier. samewarmeosamarTlebrivi uflebamosilebis mqone warmo-
madgenlis daniSvna izRudeba im TvalsazrisiT, rom warmomadgenlis daniSvnis dasaSve-
boba damokidebulia sxvadasxva winapirobaze calkeul profesiul sferoebSi. warmo-
madgenlobis dasaSvebobis es winapirobebi SeiZleba, administraciuli organos mier 
warmomadgenlobiTi uflebamosilebis miniWebasTan erTad, iTvaliswinebdes aseve me-
warmis warmomadgenlobis akrZalvasac, rogorc amas adgili aqvs ZiriTadi profesiuli 
saqmianobis paralelurad gadazidvebis ganxorcielebisas im samewarmeo saxis saqmiano-
bisaTvis, romlis gansaxorcielebladac mewarmes esaWiroeba Sesabamisi nebarTva. 

sxvagvarad aris saqme warmomadgenlobis dasaSvebobis subieqtur pirobebTan mi-
marTebaSi, rac gulisxmobs warmomadgenelis mier garkveuli winapirobebis dakmayo-
filebas. samoqalaqo samarTalSi mesame piri ver axdens raime zegavlenas warmomad-
genlis daniSvnaze. saqarTvelos zogadi administraciuli kodeqsi (SemdgomSi — szak) 
(88-e da 89-e muxlebi) iTvaliswinebs warmomadgenlis savaldebulod daniSvnis Sem-
Txvevebs. administraciul organos ufleba aqvs aRniSnuli muxlebis safuZvelze 
mosTxovos mxares warmomadgenlis daniSvna, Tuki mas ar gaaCnia mudmivi sacxovrebe-
li adgili saqarTveloSi, aseve Tu gancxadeba waradgina 25-ze metma pirma da sxv. 

  
2.2. administraciuli samarTlis normebis miTiTeba administraciul 

warmoebaSi samoqalaqosamarTlebrivi debulebebis                                           
gamoyenebis Taobaze 

 
saqarTvelos kanonmdeblobis mixedviT, administraciul warmoebaSi gamoiyeneba 

saqarTvelos samoqalaqo saproceso kodeqsis (SemdgomSi — sask) debulebani.13 ker-
Zod, administraciuli procesis monawileTa samarTlebrivi mdgomareoba regulir-
deba rogorc administraciuli, ise samoqalaqo saproceso kanonmdeblobis Sesabami-
si normebiT. rogorc cnobilia, samarTlebrivi urTierToba ar arsebobs monawilee-
bis gareSe da, am mxriv, arc administraciuli saproceso samarTalia gamonakli. mag-
ram, administraciuli procesis subieqtTa wres gansazRvravs saqarTvelos samoqala-
qo saproceso kodeqsi. sask-is me-14 muxli, romelic exeba administraciuli procesis 
monawileebs, adgens, rom, saqarTvelos samoqalaqo saproceso kodeqsis 79-e muxliT 
gaTvaliswinebuli pirebis garda,14 administraciul procesSi monawileobs is admi-

                                                            
13  ix. pirveli muxlis meore nawili, miRebuli 1999 wlis 23 ivliss.  
14  samoqalaqo procesSi monawileoben fizikuri da iuridiuli pirebi, aseve kanoniT 

gaTvaliswinebul SemTxvevebSi sasamarTloSi SeiZleba gamovides organizacia, rome-
lic ar warmoadgens iuridiul pirs. Sesabamisad, samoqalaqo procesSi mosarCele da 
mopasuxed gvevlinebian fizikuri da iuridiuli pirebi da aseve organizaciebi, rom-
lebic ar arian iuridiuli pirebi. samoqalaqo saproceso kodeqsis 79-e muxlis me-2 
nawilis Tanaxmad, organizaciebi, romlebic ar arian iuridiuli pirebi, SeiZleba 
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nistraciuli organo, romelmac gamosca administraciulsamarTlebrivi aqti an gana-
xorciela iuridiuli mniSvnelobis qmedeba.15  

Sesabamisad, administraciuli kanonmdebloba afarToebs procesSi monawile su-
bieqtTa wres da Semohyavs savaldebulo procesis monawile administraciuli orga-
nos saxiT. swored es aris administraciuli procesis arsebiTad ganmasxvavebeli erT-
erTi niSani samoqalaqo saproceso samarTlisagan. administraciuli procesisaTvis 
aRniSnuli pirebis garda, masSi erT-erT mxared, mosarCeled an mopasuxed aucileb-
lad unda monawileobdes administraciuli organo.  

unda aRiniSnos, rom germanuli samarTlis mixedviT, administraciul samarTal-
Si warmomadgenlobis instituti ar aris Caketili sistema. warmomadgenlobis insti-
tutis mniSvnelovani sakiTxebi mowesrigebulia samewarmeo, sagadasaxado da samoqa-
laqo samarTlis normebiT. administraciuli samarTlisaTvis ucxo ar aris miTiTeba 
samoqalaqo samarTlis normebze. rodesac sajaro samarTalSi konkretuli sakiTxi ar 
aris unificirebuli, Sesabamisi samarTlebrivi instituti regulirdeba kerZo samar-
Tlis normebze miTiTebiT.16 es ganpirobebulia imiT, rom samoqalaqo samarTlis kon-
kretul institutebs gaaCniaT samarTlebrivad formirebis didi gamocdileba, vinai-
dan maT gavlili aqvT TavianTi ganviTarebis grZeli istoria. Sesabamisad, msgavsi in-
stitutebis Sedarebisas samarTlebrivi urTierTobis gageba ufro metad martivi 
xdeba. es SeiZleba iTqvas warmomadgenlobis institutze, sadac faqtobrivi garemoe-
bebi, is, rom sxva piri marwmuneblis saxeliT moqmedebs, orive samarTlis dargisTvis, 
sajaro da kerZo samarTlisTvis, erTmaneTs emTxveva.17  

miuxedavad samarTlebrivi institutebis msgavsebisa, administraciuli samar-
Tlis normebis miTiTeba administraciul warmoebaSi samoqalaqosamarTlebrivi de-
bulebebis gamoyenebiT, ar unda emsaxurebodes imas, rom samoqalaqosamarTlebrivi 
normebi warmomadgenlobasTan dakavSirebiT pirdapir iqnes gamoyenebuli sajaro sa-
marTlis mier. pirdapiri gamotana kerZo samarTlebrivi formebisa spobs sajaro da 
kerZo samarTlis Zireul gansxvavebebs, vinaidan, administraciulsamarTlebrivi ur-
TierTobebi Tavisi arsiT principulad gansxvavdeba kerZosamarTlebrivi urTierTo-
bebisgan. kerZod, samoqalaqo samarTlisaTvis damaxasiaTebeli piris nebis gamoxatva 
SeiZleba daupirispirdes sajaro samarTalSi saxelmwifoebriv nebas. aqve unda aRi-
niSnos is, rom kerZo samarTlebrivi normebis gamoyeneba yovelTvis ar faravs admi-

                                                                                                                                                                                          
gamovidnen samoqalaqo procesSi mxareebad, Tu amas uSualod iTvaliswinebs kanoni. 
kerZod, samoqalaqo kodeqsis 45-e muxlis Tanaxmad, araregistrirebuli kavSiri ar 
aris iuridiuli piri, magram igi SeiZleba warmodgenili iyos sasamarTloSi Tavisi 
wevrebiT an saamisod uflebamosili piris mier. aseve `mewarmeTa Sesaxeb~ kanonis 56-e 
muxlis me-3 nawilis Tanaxmad, `saaqcio sazogadoebas sasamarTloSi da sxva urTierTo-
bebSi warmoadgenen direqtorebi~. aseT SemTxvevebSi iTvleba, rom iuridiuli pirebi 
sasamarTloSi saqmes awarmoeben piradad warmomadgenlis gareSe (ix. liluaSvili T., 
xrustali v., saqarTvelos samoqalaqo saproceso kodeqsis komentari, meore gamocema, 
Tb., 2007, 143-183. 

15  ix. sask-is 14-e muxlis pirveli nawili, miRebuli 1999 wlis 23 ivliss. 
16  Gygi F., Verwaltungsrecht und Privatrecht, Verlag Stämpfli, 1956, 21. 
17  Fleiner F., Über die Umbildung zivilrechtlicher Institute durch das öffentliche recht, Tübingen., 1906, 9. 
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nistraciulsamarTlebriv urTierTobebs, vinaidan administraciulsamarTlebrivi 
urTierTobis regulireba SeuZlebelia administraciuli kanonmdeblobis gareSe.18 

 
3. warmomadgenlobis cneba da saxeebi 

 
termini `warmomadgeneli~ rogorc yoveldRiur cxovrebaSi, ise samarTalSic 

sxvadasxvagvari mniSvnelobiT gamoiyeneba.19 es gamomdinareobs im mravalgvari fun-
qciidan, romelsac asrulebs warmomadgeneli. am institutis mravalferovnebis miu-
xedavad, `warmomadgeneli~, misi sityvasityviTi ganmartebiT, gulisxmobs `pirs, ro-
melic visime davalebiT, visime saxeliT moqmedebs~.20 

samarTlebriv urTierTobebSi warmomadgenlis meSveobiT monawileoba ar aris 
ucxo mravali qveynis kanonmdeblobisaTvis da maT Soris arc saqarTvelosaTvis. ma-
galiTad, kerZo samarTalSi warmomadgenlis termins vxvdebiT sxvadasxva mniSvnelo-
biT (nebayoflobiTi da kanonieri warmomadgeneli). `mewarmeTa Sesaxeb~ saqarTvelos 
kanoni amgvari warmomadgenlobis ramdenime saxes ganasxvavebs: iuridiuli moqmedebe-
bis ganxorcielebis uflebamosileba (savaWro mindobiloba), savaWro warmomadgen-
loba da prokura.21 Tavad germaniis samoqalaqo kodeqssa da samoqalaqo saproceso 
kodeqsSic pirovnebis warmomadgenlis terminis gverdiT vxvdebiT aseve nivTisa da 
qmedebebis warmomadgenelsac.22 magram, amasTan warmomadgenlis samarTlebriv insti-
tuts Tavisi SezRuduli mniSvneloba gaaCnia. warmomadgenlis terminis qveS gagebuli 
unda iqnes mxolod `sxva piris nacvlad moqmedeba~.23 

administraciul samarTalSi warmomadgenlis cnebis definicias is faqti arTu-
lebs, rom mas, rogorc samarTlis instituts, erTiani Caketili sistema ar gaaCnia. 
administraciuli samarTlis sawinaaRmdegod kerZo samarTali moicavs warmomadgen-
lis institutis farTo sistemas. administraciuli samarTalSi warmomadgenloba ar 
warmoadgens farTod reglamentirebul instituts, amitom am institutis cnebis da 
misTvis damaxasiTebeli niSnebis garkveva samoqalaqo samarTlis normebze dayrdno-
biT aris SesaZlebeli. vinaidan warmomadgenlobis instituti orive samarTlis dar-
gisaTvis msgavs urTierTobebs emsaxureba, orive SemTxvevaSi saxeze gvaqvs is faqti, 
rom `viRac moqmedebs sxvis nacvlad~.  

rogorc samoqalaqo, ise administraciuli samarTlisaTvis damaxasiaTebelia sa-

mi saxis warmomadgenlis arseboba: kanonieri warmomadgeneli (gesetzliche Vertreter), neba-

                                                            
18  kopaleiSvili m., sxirtlaZe n., qardava e., turava p., administraciuli saproceso sa-

marTlis saxelmZRvanelo, Tb., 2008, 33. 
19  ix.: Sonnek M., Die gewillkürte Vertretung des Beteiligten im Verwaltungsverfahren nach §14 VwVfG, Berlin, 

Univ., Diss.,1983, 4;  Fritz H., Die Vertretung im Verwaltungsrecht, Tübingen, Univ., Diss., 1962, 10. 
20  ix. qarTuli enis ganmartebiTi leqsikoni, erTtomeuli, Tb., 1986, 557. 
21  Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, mesame gamocema, Tb., 2002, 

132.  
22  germaniis samoqalaqo kodeqsis 91-e muxli exeba `warmomadgenlobiT nivTebs~ (vertretbare 

Sachen) germaniis samoqalaqo saproceso kodeqsis 887-888-e muxlebi ki `warmomadgen-
lobiT qmedebebs~ (vertretbare Handlungen). 

23  ix.: Rosenberg L., Stellvertretung im Prozess, Vahlen, 1908, 2; Müller-Freienfels W., Die Vertretung beim 
Rechtsgeschäft, Mohr Siebeck, 1955, 48. 
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yoflobiTi warmomadgeneli (gewillkxrte Verteter) da organizaciuli warmomadgeneli (or-
ganschaftliche Vertreter).24 maT ganasxvavebs is faqti, rom nebayoflobiTi warmomadgenlis 
daniSvna damokidebulia marwmuneblis survilze, rom igi warmodgenili iyos sxva pi-
ris mier. aseT SemTxvevaSi marwmunebeli mis warmomadgenels aniWebs uflebamosile-
bas, mis mier gacemuli mindobilobiT imoqmedos misi saxeliT. sakuTari survilisa-
mebr warmomadgenlis daniSvnis sawinaaRmdegod, kanonieri warmomadgenlis daniSvna 
ar aris damokidebuli marwmuneblis survilze, aramed misi daniSvna gamomdinareobs 
kanoniT dadgenili savaldebulo wesidan.25 kerZod, qmeduunaro pirebis kanonier in-
teresebs icaven mSoblebi, mSvileblebi da meurveebi. organizaciuli warmomadgen-
lis Tavisebureba ki isaa, rom warmomadgenlis daniSvna unda iyos iuridiuli piris 
wesdebiT gansazRvruli. aseT SemTxvevaSi warmomadgenels miniWebuli aqvs organos 
uflebamosileba.26  

szak-is 86-e muxlis Tanaxmad, yvelas aqvs ufleba awarmoos urTierToba adminis-
traciul organosTan warmomadgenlis meSveobiT.27 unda aRiniSnos, rom warmomadgen-
lis monawileoba administraciul warmoebaSi savaldebulo ar aris (garda gamonak-
lisebisa) da igi ganxilul unda iqnes rogorc moqalaqis ufleba da ara movaleoba. 
dainteresebuli mxare TviTon wyvets, administraciul warmoebaSi monawileobas mii-
Rebs warmomadgenlis meSveobiT Tu piradad. gadawyvetilebis miRebis procesSi xSir 
SemTxvevaSi sajaro moxeleebi ufro metad arian Caxeduli saqmeSi da ufro meti sa-
marTlebrivi codna gaaCniaT, vidre im moqalaqeebs, romlebzec SeiZleba gavrceldes 
am administraciuli organos gadawyvetilebis moqmedeba. zogadi administraciuli 
kodeqsi ar zRudavs dainteresebul mxares imaSi, rom erTze meti warmomadgeneli 
iyolios, romlebic erTdroulad warmoadgenen mas administraciul procesSi. aseve 
SesaZlebelia, rom dainteresebuli mxare warmodgenil iqnes sxvadasxva piriT admi-
nistraciuli warmoebis sxvadasxva etapze.  

amasTanave, szak iTvaliwinebs warmomadgenlis daniSvnis savaldebulobis or Sem-
Txvevas. szak-is 88-e muxli exeba warmomadgenlis daniSvnis savaldebulobasac.28 im Sem-
TxvevaSi Tuki administraciul warmoebaSi monawile dainteresebuli mxares ar gaaCnia 
mudmivi sacxovrebeli adgili saqarTveloSi, an registrirebulia misamarTis miTiTebis 
gareSe, aseT SemTxvevaSi dainteresebuli mxare valdebulia, daniSnos Tavis warmomad-
genlad saqarTveloSi gansazRvrul misamarTze registrirebuli qmedunariani piri, ro-
melic mis nacvlad miiRebs monawileobas administraciul warmoebaSi.  

meore SemTxveva, rodesac savaldebuloa warmomadgenlis daniSvna, exeba im pi-
rebs, romlebmac administraciul organoSi waradgines gancxadeba da am gancxadebas 
xels awers 25 pirze meti. aseT SemTxvevaSi xelmomweri pirebi valdebuli arian, da-
niSnon erTi warmomadgeneli. xolo im SemTxvevaSi Tuki aRniSnuli pirebi ar daniSna-

                                                            
24  Sead. Fritz F.,  Die Vertretung im Verwaltungsrecht, Tübingen, Univ., Diss., 1962, 2; Forsthoff E., Lehr-

buch des Verwaltungsrechts, Beck, 1961, 168. 
25  Sead. Rosenberg L., Stellvertretung im Prozess, Vahlen, 1908, 545. 
26  Sead. Fritz H., Die Vertretung im Verwaltungsrecht, Tübingen, Univ., Diss., 1962, 3.  
27  ix. szak-is 86-e muxlis pirveli nawili, ssm 1999, 32(39). 
28  iqve. 
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ven warmomadgenels administraciuli organos mier daniSnul vadaSi, maSin maT warmo-
madgenlad CaiTvleba gancxadebaze pirveli xelmomweri piri.29 

rac Seexeba procesualur warmomadgenels, es aris piri, romelic marwmuneblis 
saxeliT da misi interesebis Sesabamisad asrulebs sasamarTloSi yvela im saproceso 
moqmedebas, rac gaTvaliswinebulia kanoniT da marwmuneblis mier gacemuli mindobi-
lobiT.30 administraciul-procesualur warmomadgenlis instituts awesrigebs sask-
is me-15 muxli.31 vinaidan administraciul organoebs miekuTvneba saxelmwifo da ad-
gilobrivi TviTmmarTvelobis organoebi, agreTve nebismieri piri, romelic axorcie-
lebs sajarosamarTlebriv uflebamosilebebs, amitom administraciul procesSi 
erT-erTi mxare (mosarCele an mopasuxe) aucileblad administraciuli organoa, ro-
melsac sasamarTloSi warmoadgens xelmZRvaneli an Tanamdebobis is piri, an sajaro 
moxele, romelic am administraciul organoSi msaxurobs da romelsac administra-
ciuli organo daniSnavs Tavis warmomadgenlad. 

saxelmwifo an adgilobrivi TviTmmarTvelobis organo uflebamosilia, sasamar-
TloSi administraciuli saqme awarmoos warmomadgenlis meSveobiT, romelic SeiZle-
ba iyos am administraciuli organos mosamsaxure, aseve advokati an umaRlesi iuri-
diuli ganaTlebis mqone sxva piri. kerZod, nebismieri saministro, romelic adminis-
traciul procesSi mxares warmoadgens, SeiZleba warmodgenili iyos ministris saxiT. 
ministrs am uflebamosilebis gansaxorcieleblad raime dokumentis wardgena ar esa-
Wiroeba. magram, Tuki administraciul procesSi mopasuxe an mosarCele mxares warad-
gens am organoSi momuSave piri, aseT SemTxvevaSi administraciuli organos warmo-
madgeneli valdebulia, sasamarTlos warudginos administraciuli organos beWdiT 
damowmebuli mindobiloba.  

novaciaa administraciul procesSi saqarTvelos iusticiis saministros Tanam-
debobis piris an saxelmwifo mosamsaxuris daniSvna warmomadgenlad. 2011 wlis 7 ap-
rils kanonmdeblobaSi ganxorcielebuli cvlilebebis Tanaxmad,32 es exeba or Sem-
Txvevas: pirveli, rodesac davis sagnis Rirebuleba aRemateba 500.000 lars da meore, 
rodesac saqme faqtobrivi an samarTlebrivi TvalsazrisiT gansakuTrebuli sirTu-
liT xasiaTdeba.33 am SemTxvevebSi aRmasrulebeli xelisufleba mimarTavs iusiticiis 
saministros da iTxovs administraciul samarTalwarmoebaSi iusticiis saministros 
Tanamdebobis piris an saxelmwifo mosamsaxuris daniSvnas. aseT SemTxvevebSi warmo-
madgenlad daniSvnis wesi ganisazRvreba iusticiis ministris brZanebis safuZvelze. 
aRniSnuli brZanebis me-4 muxlis Tanaxmad, saqarTvelos iusticiis ministri aRniS-

                                                            
29  ix. szak-is 89-e da 90-e muxlebi, ssm 1999, 32(39). 
30  liluaSvili T., xrustali v., saqarTvelos samoqalaqo saproceso kodeqsis komentari, 

meore gamocema, Tb., 2007, 183.  
31  ix. sask-is 15-e muxlis pirveli nawili, ssm 1999, 6. 
32  Sead. 500000 larze meti Rirebulebis davis sagnis an/da faqtobrivi da samarTlebrivi 

TvalsazrisiT gansakuTrebuli sirTulis mqone saqmeebTan dakavSirebiT saqarTvelos 
iusticiis saministrosaTvis mimarTvis, saqmis masalebis moZraobisa da warmomadgen-
lis daniSvnis wesis damtkicebis Taobaze, saqarTvelos iusticiis ministris brZaneba 
102, 29.05.2009. 

33  sask-is 15-e muxlis me-4 nawili, ssm 1999, 6. 
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nul saqmeebSi iusticiis saministros CarTvis Taobaze gadawyvetilebis miRebis Sem-
TxvevaSi uzrunvelyofs, warmomadgenlobis uflebamosileba mianiWos im Tanamdebo-
bis pirs an saxelmwifo mosamsaxures, romelic muSaobs am dawesebulebaSi.  

zemoaRniSnul SemTxvevebSi samoqalaqo da administraciul saqmeebze (garda sa-
qarTvelos sagadasaxado kanonmdeblobidan gamomdinare davisa) aRmasrulebeli xe-
lisuflebis dawesebuleba, romelic saqmis monawilea, valdebulia, sasamarTlo da-
vis arsebobis Sesaxeb informaciis miRebidan 2 dRis vadaSi werilobiT mimarTos ius-
ticiis saministros da miawodos saqmesTan dakavSirebiT mis xelT arsebuli srulyo-
fili dokumentacia.34 iusticiis saministro ki mimarTvidan 3 dRis vadaSi iRebs ga-
dawyvetilebas aRniSnuli kategoriis saqmeebze iusticiis saministros CarTvis an 
CarTvaze uaris Tqmis Taobaze.35 miuxedavad imisa, rom iusticiis saministro SeiZleba 
miiRos saqmeSi CarTvaze uaris Tqmis Sesaxeb gadawyvetileba, iusticiis ministri uf-
lebamosilia, SemdgomSi, saqmis warmoebis nebismier stadiaze, miiRos gadawyvetileba 
amave saqmeSi CarTvis Taobaze da moiTxovos aRmasrulebeli xelisuflebis dawesebu-
lebis warmomadgenlad iusticiis saministros Tanamdebobis piris an saxelmwifo mo-
samsaxuris daniSvna.36  

amrigad, administraciuli kanonmdebloba iTvaliswinebs warmomadgenlis ro-
gorc nebayoflobiT, ise savaldebulo daniSvnis wess da, amasTan, administraciul 
organoebs aniWebs uflebas, sasamarTloSi TavianTi interesebis dasacavad saqme 
awarmoon warmomadgenlis an advokatis meSveobiT.  

 
4. warmomadgenloba materialur da procesualur administraciul          

samarTalSi da gansxvaveba maT Soris 
 

4.1. gansxvaveba administraciuli warmoebis maregulirebel                                  
samarTalsa da administraciul saproceso samarTals Soris                            
warmomadgenlobis institutis regulirebis TvalsazrisiT 

 
imis gamo, rom administraciuli warmoebis samarTali sajaro samarTlis sferoSi 

Tavisebur samarTlebriv materias qmnis, Cndeba gamijvnis problemebi rogorc mate-
rialur administraciul samarTalTan, aseve administraciul saproceso samarTal-
Tan mimarTebaSi.  

                                                            
34  Sead. 500000 larze meti Rirebulebis davis sagnis an/da faqtobrivi da samarTlebrivi 

TvalsazrisiT gansakuTrebuli sirTulis mqone saqmeebTan dakavSirebiT saqarTvelos 
iusticiis saministrosaTvis mimarTvis, saqmis masalebis moZraobisa da warmomad-
genlis daniSvnis wesis damtkicebis Taobaze, saqarTvelos iusticiis ministris 
brZaneba 102, me-2 muxli, 29.05.2009. 

35  iqve, me-3 muxli. 
36  saqarTvelos iusticiis saministros statisikuri monacemebiT, sul aseTi kategoriis 

36 saqmeSi CaerTo iusticiis saministro, xolo 40 saqmeSi CarTvaze uari eTqvaT 
administraciul organoebs. im saqmeebidan, romelSic CaerTo iusticiis saministro 32 
saqme administraciul, xolo 4 samoqalaqo wesiT iqna sasamarTlos mier ganxiluli. 
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SedarebiT advilia administraciuli samarTalwarmoebis gamijvna administraci-
uli warmoebisagan. funqciuri TvalsazrisiT administraciuli procesi gagebul un-
da iqnes, rogorc saSualeba, romelic uzrunvelyofs TiToeuli piris samarTlebriv 
dacvas administraciis marTlsawinaaRmdego RonisZiebebisagan da romelic imavdro-
ulad, rogorc aucilebeli Sedegi, emsaxureba administraciis qmedebebis kontrolis 
ganxorcielebas.37 amis sapirispirod administraciuli warmoeba miznad isaxavs admi-
nistraciuli aqtis gamocemas an sajarosamarTlebrivi xelSekrulebis dadebas.38 igi 
gansazRvravs maTi ganxorcielebis saxeobas da ganavrcobs administraciuli materi-
aluri samarTlis normebs.  

aqamde arsebuli Tvalsazrisis mixedviT, moqalaqis samarTlebrivi dacva, germa-
niis administraciuli marTlmsajulebis praqtikis Tanaxmad, pirvel rigSi, ganxor-
cielebul unda iqnes sasamarTlo warmoebis gziT, maSin roca administraciuli war-
moebisa da moqalaqis monawileobis uflebis mizani mxolod imaSi aisaxeba, momxdari-
yo administraciuli organos farTomoculobiTi informireba gadawyvetilebis mi-
RebisaTvis mniSvnelovani aspeqtebis Sesaxeb. am Tvalsazrisidan gamomdinare, moqa-
laqis monawileoba warmoebaSi emsaxureba ufro mizanSewonilobas da ara misi samar-
Tlebrivi poziciis gamyarebas.39 amave masStabiT emsaxureba administraciuli warmoe-
ba moqalaqis samarTlebriv dacvas da administraciis gziT normaTa maqsimalur gamo-
yenebas.40 aRniSnuli Sexeduleba ganviTarda germaniis federaluri sakonstitucio 
sasamarTlos praqtikis Tanaxmad, rac SeiZleba, diskusiis sagani iyos, vinaidan, zemo-
aRniSnulidan gamomdinare, azrs kargavs moqalaqis ufleba, daculi iyos misi kanon-
mdeblobiT daculi uflebebis warmoebisas.  

Tu administraciuli warmoebis farglebSi ver iqna miRweuli uflebis `warmatebu-
li~ dacva, rCeba sasamarTlosaTvis mimarTvis SesaZlebloba, raTa am gziT mogvianebiT 
miRweul iqnes is Sedegi, romelic administraciisaTvis savaldebulod gasaTvaliswi-
nebeli iqneba. es mosazrebebi adasturebs samarTlebriv literaturaSi gavrcelebul41 
formulirebebis siswores: uflebis dacva `viwro gagebiT~ administraciuli warmoe-
bis da uflebis dacva `farTo gagebiT~ sasamarTlo warmoebis SemTxvevaSi. 

   

4.2. warmomadgeneli materialur da procesualur samarTalSi 
  
administraciuli organos xelmZRvanelebi warmomadgenlis aucilebel monawi-

leobas ganixilaven samarTlebrivi dacvis uzrunvelyofis farglebSi (drois, Sromi-
sa da fuladi saxsrebis didi danaxarjis gamo) xelSemSlel faqtorad, romelic afer-
xebs administraciuli saqmianobis ganxorcielebas.42 aqedan gamomdinare, arsebobs 

                                                            
37  Ule C.,Verwaltungsprozessrecht, C.H. Beck, 1987, 1.  
38  Kropshofer M., Verwaltungsverfahren und Vertretung, Mainz, Univ., Diss., 1982, 75. 
39  germaniis federaluri administraciuli sasamarTlos gadawyvetileba (BverwG 1967, 

825); germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi: BVerfGE 
28,131; BVerfGE 41,58). 

40   Kopp F.,Verfassungsrecht und Verwaltungsverfahrensrecht, Beck, 1971, 54. 
41  Häberle P., Grundrechte im Leistungsstaat, in: VVDStRL30 (1972), 124. 
42  Thieme W., Verwaltungslehre, Köln, Berlin, Bonn Carl Heymanns Verlag, 1977, 120. 
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konkretuli safrTxe, rom garegnulad minimalurad iqneba SenarCunebuli moqalaqe-
Ta aucilebeli wesis saxiT maTi monawileoba da Sedegad ki ver iqneba uzrunvelyofi-
li realuri samarTlebrivi dacva administraciuli warmoebis farglebSi.  

saqarTvelos administraciuli kanonmdebloba administraciul warmoebaSi, ro-
gorc zemoT aRiniSna, aregulirebs warmomadgenlis rogorc nebayoflobiT, ise saval-
debulo gziT CarTvis aucileblobas. Sesabamisad, moqalaqe, kanoniT gaTvaliswinebuli 
SemTxvevebis garda, Tavad wyvets, administraciul warmoebaSi monawileobas miiRebs 
warmomadgenlis meSveobiT Tu piradad (szak-is 86-e muxli). rac Seexeba administraciul 
saproceso samarTals, aqac dainteresebuli piri Tavad wyvets, administraciul proces-
Si warmodgenili iyos Tu ara warmomadgenlis meSveobiT, xolo administraciul orga-
nos, romelic procesis erT-erTi savaldebulo mxarea, sasamarTloSi yovelTvis warmo-
adgens xelmZRvaneli an Tanamdebobis piri, garda im gamonaklisisa, romelic gaTvaliswi-
nebulia iusticiis saministros mier warmomadgenlis monawileobisas. 

kompleqsur administraciul warmoebebSi, romelTa farglebSic gadawyvetilebis 
miRebis procesebi mravalmxrivi, erTmaneTSi gadaxlarTuli sxvadasxva etapebisagan 
Sedgeba, romlebSic sxvadasxva uwyebebi monawileoben da romlebic amis gamo did dros 
saWiroeben, gamocdilebis armqone pirs ar SeuZlia Tavad ganaxorcielos uflebis dacva 
da damokidebulia gamocdilebis mqone warmomadgenelze. sakuTari interesebis qmediTi 
dacva iTvaliswinebs, sul mcire, informacias rogorc administraciuli warmoebis mo-
cemuli miznis Sesaxeb, aseve gadawyvetilebis miRebis calkeuli etapebis urTierTkavSi-
risa da sxva organoTa Tanamonawileobis mniSvnelobisa da misi Sedegebis Sesaxeb. amde-
nad, zog SemTxvevaSi saqmis masalebis gacnoba utoldeba samarTlis codnasac.  

warmomadgenlobis gamoricxva moaxdenda dainteresebuli pirebis mxridan warmoe-
baSi monawileobis uflebis SezRudvas da amiT Tavis daniSnulebas dakargavda adminis-
traciuli warmoebis gziT samarTlebrivi dacvis funqciac. amas garda, warmomadgenlis 
CarTva im SemTxvevebSicaa aucilebeli, roca marwmunebls, subieqturi safuZvlebidan 
gamomdinare, xeli eSleba sakuTari interesebis ganxorcielebaSi. aq SeiZleba dasaxele-
bul iqnes mravali sxvadasxva saxis safuZveli, rogoricaa, magaliTad, didi xnis ganmav-
lobaSi aryofna, drois uqonloba an sxvadasxva motivaciaze damyarebuli xarveziani ne-
bis gamoxatva piradad monawileobis miRebasTan dakavSirebiT da sxva.43  

administraciul warmoebaSi profesiuli warmomadgenlis kidev sxva mniSvnelo-
vani funqcia isaa, rom miRweul iqnes marwmuneblis interesebis gatareba an am intere-
sebis gatarebis xelSewyoba. uflebebis efeqturi dacva, roca CarTulia profesiona-
li warmomadgeneli, imitomac aris garantirebuli, rom es ukanaskneli, rTuli admi-
nistraciuli warmoebisa da samarTlebrivi problematikis TvalsazrisiT, uzrun-
velyofs saqmis bolomde miyvanas. dabolos, profesiuli warmomadgenloba adminis-
traciul warmoebaSi uflebis dacvis uzrunvelyofis mizniT imitomacaa aucilebe-
li, rom warmoebaSi monawileobis uflebebidan SeiZleba warmoiSvas am uflebasTan 
dakavSirebuli negatiuri momentebi, kerZod, Tu dainteresebulma pirma ar miiRo mo-
nawileoba administraciul warmoebaSi, Tumca es misTvis SesaZlebeli iyo, man SeiZle-

                                                            
43  Fritz H., Die Vertretung im Verwaltungsrecht, Tübingen, Univ., Diss., 1962, 1. 



 
 

 
samarTlis Jurnali #1, 2012 

 

 305

ba dakargos Sesabamisi uflebebi. es Seesatyviseba uflebis CamorTmevis an dumilis 

(Verschweigen) gziT uflebis dakargvis zogad princips, rac marTlmsajulebaSi aRia-
rebulia, miuxedavad imisa, rom ar arsebobs garkveviT Camoyalibebuli debulebebi.44 
aRniSnuli principi Camoyalibebulia germaniis federaluri administraciuli sasa-
marTlos praqtikis Tanaxmad. 

 
5.daskvna 

 
daskvnis saxiT SeiZleba iTqvas, rom warmomadgenlis institutis arseboba uaRre-

sad mniSvnelovania mravali faqtoris gamo. magaliTad, rogorc zemoT iqna aRniSnu-
li, kompleqsur administraciul warmoebebSi ufro efeqturia monawileobdes gamoc-
dilebis mqone warmomadgeneli. sakuTari interesebis qmediTi dacva, pirvel rigSi, 
damokidebulia samarTlis codnaze. amitom, warmomadgenels marwmuneblis mier min-
dobil uflebamosilebis farglebSi, unda SeeZlos Tavisi funqciebis keTilsindisie-
rad ganxorcieleba. 

amas garda, warmomadgenlis CarTva im SemTxvevebSic aris aucilebeli, roca mar-
wmunebls, subieqturi safuZvlebidan gamomdinare, xeli eSleba sakuTari interesebis 
ganxorcielebaSi.  

rac Seexeba administraciuli organosa da moqalaqis urTierTkavSirs, adminis-
traciul warmoebaSi profesiuli warmomadgenlis kidev sxva mniSvnelovani funqcia 
isaa, rom miRweul iqnes marwmuneblis interesebis gatareba an am interesebis gatare-
bis xelSewyoba. moqalaqe, romelic TviTon icavs sakuTar interesebs da mravalmxriv 
rTul samarTlebriv Tu faqtobriv problemebs TiTqmis ver arTmevs Tavs, xSirad mi-
iCnevs xolme, rom moqceulia TiTqosda TviTneburi uwyebrivi RonisZiebebis marwu-
xebSi, arada mas mikuTvnebuli aqvs monawileobis garkveuli uflebebi.  

warmomadgenlis monawileoba administraciul warmoebaSi mniSvnelovani da amave 
dros efeqturia Tavad administraciuli organosaTvis. vinaidan warmomadgenlis, 
gansakuTrebiT ki profesionali warmomadgenlis CarTvis gziT, advildeba adminis-
traciis saqmianoba administraciuli warmoebis farglebSi, vinaidan ukve zedmeti 
xdeba axsna-ganmartebebi saqmis Tu samarTlebrivi viTarebis Sesaxeb, warmomadgeneli 
moaxdens saqmesa da masTan dakavSirebul interesTa dacvaze koncentrirebas da vera-
nairi safuZvlebidan gamomdinare ver SeuSlis xels administraciis saqmianobas.  

 

                                                            
44  BVerwG ZBR 1979, 255; BverwG BauR 1980, 30. 
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evropa rogorc msoflio sazogadoebis problema
∗
 

 
Cemi ganzraxvaa is tradiciuli meTodebi gavakritiko, romelTac viyenebT „evro-

pisa“ Tu „msoflio sazogadoebis“ Sesaxeb saubrisas. gabatonebulia mosazreba, rom-
lis mixedviTac xdeba sxvadasxva eris Tavmoyra, romlebsac warsulis cudi mogonebe-
bi akavSirebT, xolo axla, erTiani evropis droSis qveS, ukeT unda iurTierTon. Cemi 
mizania „evropis“ mocemuli martivi versiis kritika, aseve ufro rTuli instrumen-
tebis gamoyeneba.  

upirveles yovlisa, unda aRiniSnos, rom Sexedulebas evropaze, rogorc erovne-
baTa simravleze, mniSvnelovani Sedegebi aqvs, metadre politikur partiebSi evropis 
sakiTxis ganxilvasTan dakavSirebiT. mocemuli TvalsazrisiT karg dasayrdens iZle-
va evropuli istoria. gabatonebulia Sexeduleba teritoriis naciebad danawevrebis 
Sesaxeb. mocemuli meTodi arc ise Zvelia, rogorc es SeiZleba gvegonos; Tumca, is ga-
remoeba, rom erebs konkretuli saxeli aqvT, iZleva upiratesobas. misi meSveobiT Se-
miZlia erovnebasTan dakavSirebuli terminologiis gamoyenebadobisa da reproduci-
rebis unaris axsna.  

magram Cemi ukmayofileba sxva mxridan momdinareobs. upirveles yovlisa, Cven ar 
viciT, Tu ras vgulisxmobT zustad, rodesac erebze vsaubrobT. Sesabamisad, konkre-
tuli saxelmwifo, erovnuli saxelmwifos cneba gamoiyeneba erTgvari mantiis saxiT, 
romliTac konkretul erebs gansazRvrul teritoriaSi SemovsazRvravT da SegviZ-
lia, magaliTad, warmovidginoT, rom frangebi, germanelebisgan gansxvavebiT, sxva ers 
warmoadgenen. luqsemburgis SemTxvevaSi ki amgvari msjeloba ukve garTuldeboda.   

eris cnebis tradiciis mxriv, rac 200 welze Zveli ar aris, ori centraluri kate-
goriaa mniSvnelovani: pirveli aris uSualod saxelmwifo, romelic moiazreba poli-
tikuri mTlianobis saxiT. evropulma tradiciam sazogadoeba swored politikuri 
organizaciis, politikuri wesrigis mniSvnelobiT gansazRvra. maSin, rodesac moce-
muli warmodgena saxelmwifosa da sazogadoebis gansxvavebis meSveobiT gabaTilda, 
daiwyo eris cnebis arsebobis istoriac. es swored imis mtkicebas emsaxureboda, rom 
saxelmwifo ufro metia, vidre ubralod saxelmwifos gansxvaveba sazogadoebisagan.  

rodesac gaviazrebT dRevandel msoflio situacias, gveufleba SegrZneba, rom 
saxelmwifos momavali, frTxilad rom vTqvaT, Ria problemas warmoadgens. warsuls 
rom gadavxedoT, ukve Zneli saTqmelia, iyo Tu ara saxelmwifo sabWoTa kavSiri. ruse-
Ti saxelmwifod formirebis farTo procesis win dgas. samxreT afrikac SesaZloa 
msgavsi problemis winaSe idges. kiTxva, Tu ra mniSvneloba SeiZleba hqondes dRes sa-
xelmwifos, unda daisvas mxolod msoflio sazogadoebaze urTierTdamokidebulebis 

                                                            
∗  winamdebare werili Targmnilia Semdegi gamocemidan: Niklas Luhmann: „Europa als Problem 

der Weltgesellschaft“. In: Berliner Debatte - INITIAL, 2 / 1994: 3-7.  
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perspeqtividan. saidan unda mosuliyo ganmarteba, Tu ratom gvWirdeba amdeni saxel-
mwifo, da ra unda iyos saamisod misi gonivruli mTlianoba? saxelmwifo aris msof-
lio sazogadoebis politikuri sistemis lokaluri misamarTi. amitomacaa SesaZlebe-
li saxelmwifos mimarT pretenziebis wayeneba da Tanxmoba imis Taobaze, rom saxel-
mwifos unda SeeZlos lokalurad konsesusisa da Zalauflebis gonivrul balansze 
zrunva. aq warmoiSoba funqcionaluri problema, romelic abaTilebs imas, rasac eris 
cneba Seicavda.  

igive SeiZleba iTqvas kulturis Sesaxebac. mocemuli cneba me-18 saukunis bolos 
ganviTarda, rogorc erTgvari „ormagi Sefaseba“ yvelafrisa, rac mocemulia, da risi 
mniSvnelobac Sedarebiskenaa mimarTuli. miwaTmoqmedeba warmoCndeba „kulturis“ 
mniSvnelobiT, ris Semdegac aRmovaCenT, rom igi sxvadasxva adgilas sxvagvarad fun-
qcionirebs da istoriuli TvalsazrisiTac sxvadasxvagvari iyo. msgavsi situaciaa 
enasTan Tu religiasTan dakavSirebiTac. kultura gamoiyeneba rogorc cneba, rode-
sac saWiroa Sedareba. mocemuli mdgomareobac warmoadgens miaxloebas msoflio-sa-
zogadoebriv situaciasTan, romelic dRes mniSvnelovanwilad, rasakvirvelia, masme-
diis meSveobiT ganisazRvreba. masmediis lokalizeba ki, Tavis mxriv, mxolod regio-
naluri movlenebis Sesaxeb axali ambebis momzadebiTaa SesaZlebeli. magram, mocemu-
li damokidebulebis TvalsazrisiTac, Ria unda darCes kiTxva imis Sesaxeb, Tu ras gu-
lisxmobs eris mTlianoba kulturul gansxvavebebTan mimarTebaSi. rodesac koncen-
trirebas vaxdenT masmediaze, regionaluri gansxvavebani mxolod umniSvnelo rols 
asruleben, rasTan SedarebiTac erTianobis idea gacilebiT Zlieria. am SemTxvevaSi 
ukve aRarc ki vxvdebiT gansxvavebebs sportul da birJis siaxleebs, politikur ambeb-
sa da gasarTob programebs, Tu reklamasa da axal ambebs Soris.      

Cemi warmodgeniT, is qvakuTxedi, rasac eris cneba eyrdnoba, msoflio-sazogado-
ebriv konteqstSi azrs kargavs. rasakvirvelia aq araviTar SemTxvevaSi ar igulisxmeba 
regionaluri Taviseburebebis gaqroba. magram rodesac saWiroa maTi gageba, an aseve, 
politikuri TvalsazrisiT, konsesusisa da Sansebis Tanafardobis mniSvnelobiT gamo-
yeneba, anu rodesac xdeba istoriulad mocemuli mTlianobis lokaluri identobis 
analizi, aucilebelia cnebaTa sxva aparatis gamoyeneba da sxva sistemis gansxvaveba. 

mivadeqiT „msoflio sazogadoebis“, sociologiaSi erT-erT — da amas sagnobrivi 
literaturac adasturebs — sakamaTo sakiTxs. cnobilia ori pizicia: pirvelis mixed-
viT msoflio sazogadoeba ukve arsebobs, da saWiroa misi analizi imisaTvis, rom Sevi-
mecnoT, Tu ratom vawydebiT zogjer masSi sakmaod mkveTr gansxvavebebs. meore pozi-
cia erebis, erovnul saxelmwifoTa poziciidan momdinareobs da amkvidrebs plura-
luri dedamiwis ideas. igi iyenebs lokaluri sazogadoebis cnebas, saubrobs sazoga-
doebaTa mravalferovnebaze, Tumca sakuTar mosazrebaSi uSvebs erT daTmobas: glo-
balizebis Zlieri tendencia mecnierebaSi, ekonomikaSi Tu masmediaSi, da savaraudod 
ukve politikaSic, saWiroeben aRiarebas. magram mocemuli poziciis warmomadgenlebi 
ar cdiloben sazogadoebis cnebis lokaluridan msoflio doneze gadatanas, risi mi-
zezic rTuli dasadgenia. aRniSnuli pozicia gamomdinareobs erovnuli Tu regiona-
lur-sazogadoebrivi kontaqtebidan da savaraudod efuZneba cxovrebiseuli urTi-
erTobebis sxvadasxvagvarobas. sazogadoebis cnebisgan jer kidev moiTxoven msgavsi 
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cxovrebiseuli urTierTobebis gaTvaliswinebas. Tumca, mocemuli warmodgena manhe-
tenSi ukve namdvilad veRar imoqmedebs. vfiqrob, umjobesia gvekiTxa: rogor iqnebo-
da SesaZlebeli mocemuli cnebis ufro zusti amoqmedeba? swored maSin, rodesac gva-
interesebs davinaxoT, Tu romel meqanizmTa meSveobiT xdeba gansxvavebaTa gaZliere-
ba Tu Sesusteba dedamiwaze, rodesac, magaliTad, gvsurs ganvixiloT, Tu ris safuZ-
velze damtkicda konkretuli sasazRvro situacia samxreT amerikaSi, amisaTvis SeuZ-
lebelia diskusiis dawyeba lokaluri mTlianobidan, nacvlad amisa unda vimsjeloT 
msoflio sazogadoebidan gamomdinare.   

 
* * *  

Cemi mtkicebis gasamyareblad msurs ori argumentiT Semovifarglo. upirveles 
yovlisa, mocemul procesebSi saqme gvaqvs funqcionalur diferencirebasTan, ro-
gorc Tanamedrove sazogadoebaSi socialuri diferencirebis gabatonebul, Tu ara 
erTaderT formasTan. sazogadoebis umniSvnelovanesi danawileba, Sesabamisad, sis-
temaTa formireba swored funqciebiskenaa orientirebuli. ekonomika gansxvavdeba 
mecnierebisagan, mecniereba gansxvavdeba religiisa Tu aRzrdis sistemisagan, rac, 
Tavis mxriv, gansxvavdeba politikisgan da ase Semdeg. funqcionaluri Taviseburebe-
bis erTgvari arakoordinirebuli ganviTareba gansazRvravs, arc meti arc naklebi, 
Tavad Tanamedrove sazogadoebis dinamikas, rameTu funqcionaluri sistemebi Seda-
rebiT izolirebulad — an Tu SeiZleba ase iTqvas — SedarebiT kerZo Sinaarsis safuZ-
velze moqmedeben da yovelTvis mxolod imas gadmoscemen, rac mocemul sistemaSi 
WeSmaritebad miiCneva (rac ekonomikaSi ekonomikisTvis, politikaSi ki politikisTvis 
ganmsazRvrelia da a. S.).       

sociologiur tradicias ganekuTvneba diferencirebaze mocemuli mniSvnelo-
biT saubari. Tavdapirvelad gamoiyeneboda Sromis danawilebis meTodi, rac socio-
logiaSi ekonomikidan gadmovida. Sromis danawileba gagebul iqna, rogorc ZiriTa-
dad ekonomikuri, magram aseve zogadi racionaluri upiratesobebis SemomTavazebe-
li. politikac ukeT funqcionirebs, rodesac igi politikazevea koncentrirebuli. 
amgvari saxiT miiRweva ufro meti Tanxmoba, vidre es SesaZlebeli iqneboda, rodesac 
politika amavdroulad dakavdeboda mecnierebis, anu TeoriaTa SemuSavebis Tu war-
moebisa da qonebis danawilebis gansazRvris sakiTxebiT. Canafiqri mdgomareobda ima-
Si, rom diferencirebis meSveobiT miRweuliyo progresi, keTildReobisa da raciona-
lobis Sansebis zrdisa Tu adamianuri Tanacxovrebis SesaZleblobaTa gaumjobesebis 
saxiT, da mocemuli progresi swored funqcionaluri diferencirebis meSveobiT uf-
ro miRwevadia, vidre, magaliTad, stratifikaciis meSveobiT, romlis drosac socia-
lur wesrigSi imTaviTve Canergilia ganawileba. 

vfiqrob, kantiseul mosazrebas funqcionaluri diferencirebiT miRwevadi 
progresis Sesaxeb dRes mniSvnelovani argumentebi SeiZleba daupirispirdes. aRar 
varT imdenad darwmunebulni, rom Cveni sazogadoeba, aRniSnuli, upirobod miCneuli 
procesebis gamo, ukeTesi momavlis gzaze dgas. mocemul skepticizms xeli Seuwyo 
sxvadasxva mizezma. erTi mxriv, bunebrivia ganawilebis problemis amouxsneloba, da 
Sesabamisad uTanasworobaTa gaZliereba uSualod ganawilebis meqanizmTa meSveobiT 
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(magaliTad, kreditis miReba ufro advilia imisTvis, vinc ufro SeZlebulia; vinc uk-
ve dasaqmebulia, ufro advilad moipovebs axal samuSao adgils, vidre umuSevari, ro-
melsac saswrafod esaWiroeba dasaqmeba. an, Tundac skolaSi, yvelaze bejiT moswav-
les aqvs ufro meti Sansi maswavleblis yuradRebis mipyrobisa). mkvidrdeba ganwyoba, 
romlis mixedviTac Tanamedrove ekonomika, Tavisi sakredito meqanizmis meSveobiT, 
xels uwyobs msoflios masStabiT qveynebs Soris arsebuli gansxvavebebis zrdas, nac-
vlad maTi Semcirebisa, da rom politikuri kompensaciis arc erT programas ar SeuZ-
lia ekonomikis kontroli. amasTanave, aRniSnul mosazrebas amyareben cnobili argu-
mentebi garemos dacvis problemisa da demografiis Sesaxeb. Sedegad, ibadeba kiTxva, 
SeuZliaT Tu ara im miRwevebs, romlebic mopovebulia funqcionaluri diferencire-
bis meSveobiT, namdvilad uzrunvelyon saimedo prognozi. nebismier SemTxvevaSi, sa-
zogadoebriv azrSi myardeba undobloba im mcdelobebis mimarT, romlebic samomav-
lo Sansebs Sromis danawilebis evropul racionalobasa da funqcionalur diferen-
cirebas ukavSireben.  

funqcionaluri diferencirebis idea SesaZlebelia gamoyenebul iqnes gansxvave-
buli TvalsazrisiT msoflio sazogadoebis sakiTxTan dakavSirebiT. Tu Tanamedrove 
sazogadoeba ganisazRvreba funqcionaluri diferencirebiT, maSin ZneladRa SeiZle-
ba imis warmodgena, rom yvela funqcionaluri sistema igive teritoriul sazRvrebSi 
emTxveva erTmaneTs: anu, sazRvari germaniasa da safrangeTs, Tu braziliasa da parag-
vais Soris warmoadgens imave sazRvars, sadac masobrivi komunikacia sxvanairi xdeba, 
icvleba mecniereba, moqmedeben gansxvavebuli finansuri sistemebi, mcirdeba Tu iz-
rdeba msoflio politikuri yuradReba. aseTi sazRvrebi, sadac mecniereba aramecni-
erebad, ekonomika araekonomikad, samarTali arasamarTlad gadaiqceva, aRmocendeba 
uSualod funqcionalur sistemaTa logikidan. Sesabamisad, SesaZlebelia mxolod 
erT msoflio sazogadoebaze laparaki. iq, sadac moqmedeba komunikaciis wesrigiT mi-
edineba, saxezea sazogadoeba. moxdeba Tu ara sazRvris komunikacia / arakomunikacia 
gadalaxva, saxezea sxva tipis operaciebi, romlebsac ar SeuZliaT sazogadoebis for-
mireba. mocemuli mtkiceba aris argumenti imis sasargeblod, rom funqcionaluri 
diferencireba xels uwyobs da ayalibebs kidec msoflio sazogadoebas. rasakvirve-
lia, Cven gvaqvs sirTuleebi aRqmasTan dakavSirebiT da tradiciidan gamomdinare vax-
denT frTxil reagirebas mocemul warmodgenaze.  

meore argumenti warmoaCens warmomavlobis an warsulis mniSvnelobas. es is ar-
gumentia, romlis axali gaazrebac amjerad ukve erTan mimarTebaSia aucilebeli. ro-

desac evropa jer kidev laTinuri iyo, natio atarebda ethnos-is mniSvnelobas. magali-

Tad, universitetebSi natio warmoadgenda studentebis warmomavlobis maniSnebels. me-
17 saukunis laTinur, magram aseve evropul enebze daweril literaturaSic ki Tana-

bari sixSiriT gvxvdeba sityvebi Nation da Gens, rogorc terminebi, romlebic warmo-
mavlobas miuTiTeben. es is situacia iyo, sadac erTa Sedareba did rols TamaSobda, 
anu gansazRvra imisa, rom germaneli didgvarovani gansxvavdeboda italieli didgva-
rovnisgan, romelic Tavis mxriv gansxvavdeboda espanelisa Tu ingliselisgan da ase 
Semdeg. aRniSnuli Sedarebani albaT sakmaod tipuria da moxda kidec maTi gamoyeneba 
erTa saxeldebisTvis. Tumca, misi meSveobiT aRiniSneboda mxolod ojaxis warmomav-
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loba. moqalaqeoba jer kidev ar arsebobda da didgvarovanTa warmomavlobis ormxri-
vi aRiareba qorwinebisa Tu samsaxurad Cadgomis SemTxvevaSi evropaSi jer kidev rTu-
li iyo. warmomavloba aRiqmeboda rogorc warsulis Tanamedroveoba: gvari Tu sa-
kuTrebasTan dakavSirebuli urTierTobebi inarCunebda Tavis odindel saxes, moyo-
lebuli Zveli droidan. gvari ganisazRvreboda winaparTa saxelovanebiT, maTi sim-
didre da siqvele avaldebulebda Tanamedrove Taobasac. aRniSnuli mdgomareoba 
dRes sruliad moSlilia. Cven droiT struqturebs sul sxvagvarad gaviazrebT, gves-
mis dro rogorc TariRdasasmeli droiTi monakveTebis qronologia. Sedegad, warsu-
li winsvlas sul ufro CamorCeba da rTuli warmosadgenicaa is garemoeba, rom adre 
momxdari bevrs unda niSnavdes. warsuli miT ufro umniSvnelo xdeba, rac ufro Soria 
igi. integracia da CarTuloba, moTxovnebi da uflebebi ganisazRvreba ufro karie-
riT da ara ojaxiTa Tu istoriiT. miuxedavad imisa, rom es ukanasknelni iZlevian sas-
tarto upiratesobebs, ufro xSirad gadamwyvetia swored is situacia, romelsac ada-
miani Tavadve qmnis.   

TamaSobs Tu ara gadawyvetilebis miRebisa Tu riskis situaciebSi mniSvnelovan 
rols warsuliT gansazRvruli yofiereba dResdReobiT? eris problemis mTel am 
diskusiasTan dakavSirebiT sasurvelia daisvas kiTxva, arsebobs Tu ara mniSvnelova-
ni mizezebi istoriisTvis misamarTad. Tumca, rasakvirvelia, empiriulad imisi danax-
vac SeiZleba, rom yovelive amas adgili aqvs; eTnikur Tu religiur sferoebSi arse-
bobs istoriuli mexsiereba da savaraudod aseve Zlieri motivebi, risi gamoyenebac 
Tanamedrove gadawyvetilebebSi gansazRvrul rols TamaSobs. magram, rodesac xdeba 
mocemuli mtkicebis gaazreba msoflio sazogadoebasTan mimarTebiT, igi Rebulobs 
ufro sirTuleebis wyaros saxes, nacvlad adaptaciisa Tu axali wesrigisa. mrCeba 
STabeWdileba, rom dRes, rogorc nacionalur, aseve religiur sferoebSi, xorciel-
deba erTgvari gaxleCa ufro globalizirebad da ufro fundamentalistur mimarTu-
lebebs Soris, da xdeba religiur da eTnopolitikur sferoebSi arsebuli fundamen-
talizmis gamoyeneba imisaTvis, rom Sesustdes modernizebisa da globalizebis prob-
lematikis zemoqmedeba individualur identobaze. 

yovelive amas mivyavarT kiTxvamde, evropulma integraciam unda aiRos gezi im 
warmodgenisken, romelic gulisxmobs erTa gaerTianebas, Tu saqme exeba evropis, ro-
gorc msoflio sazogadoebaSi teritoriulad SemosazRvruli warmonaqmnis aRmoce-
nebas. am SemTxvevaSi uTuod TamaSobs rols is garemoeba, rom msoflio sazogadoeba 
evropidan momdinareobs, magram amasTanave isic, rom evropas axasiaTebs Tavisebure-
bani, rac misi istoriiTaa ganpirobebuli. mocemulTan dakavSirebiT miCndeba kiTxva, 
Tu rogor moaxerxebs evropa sakuTar warsulTan gamklavebas, aseve SeiZleba Tu ara 
warsulidan gamomdinare sakuTari Tavis ase ubralod gansazRvra dRevandel situa-
ciaSi. nuTu ar aris aucilebeli jer swored msoflio sazogadoebis Seswavla da Teo-
riuli aTviseba imisaTvis, rom SesaZlebeli gaxdes poziciis gansazRvra? 

mniSvnelovnad mimaCnia mesame mosazrebac, romelic mWidrod ukavSirdeba maas-
trixtsa da mimdinare diskusiebs evropis Sesaxeb. meCveneba, rom Cven jer ar gvaqvs 
mkafio warmodgena sazogadoebisa da organizaciis urTierTmimarTebis Sesaxeb. mo-
cemulTan dakavSirebiT, upirveles yovlisa, mxedvelobaSi maqvs calkeuli funqcio-
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naluri sistemebis gamokvleva, Tumca igive exeba sazogadoebasac. rogorc sociolo-
gebs, Cven ar gagvaCnia arc sazogadoebis jerovani Teoria, arc calkeuli fenomenebis 
asaxsnelad gamosadegi organizaciis Teoria. Cvens gankargulebaSia maqs veberis apa-
rati, biurokratiis Teoria, romelic biurokratias batonobis instrumentad gan-
sazRvravs. magram Tanamedrove sazogadoebaSi saerTod sul ufro rTuldeba batonis 
aRmoCena, batonisa, romelic Tavisi batonobis instrumentad organizacias miiCnevda 
da romelic aseve gansxvavebuli iqneboda organizaciis ubralo mmarTvelisagan mo-
cemul poziciaze. dominirebis struqturas, vfiqrob, aRar SeuZlia organizaciis mi-
marT arsebuli molodinebis formulireba da ukve organizaciaTa problemebSi gar-
kvevac uWirs. mocemuls, magaliTad, adasturebs diskusiebi partiebis kritikis Sesa-
xeb, romelebic, bundovani cnebebiT, arasworadaa lokalizebuli sazogadoebasa da 
organizacias Soris. am SemTxvevaSi partiebis kritika politikuri klasis kritikis sa-
xiTaa warmoCenili, Tumca sinamdvileSi saqme gvaqvs organizaciis problemasTan: ro-
gor SeiZleba rogorc ganusazRvrelobis, aseve yvela Temisadmi Riaobs imgvari STan-
Tqma, rom miviRoT gadawyvetilebani, romlebic yvelasaTvis misaRebad SeiZleba iqnes 
warmodgenili? rogor unda xorcieldebodes karieraTa koordinireba politikur 
partiebSi? ganvixiloT Tundac daxmareba ganviTarebisaTvis. Cven vakritikebT ganvi-
TarebisTvis gamiznul daxmarebas, rogorc modernizebis moZraobaTa marcxs. magram 
aqac saxezea organizaciis problema. da bolos briuseli. vfiqrob, WeSmariti politi-
kuri problema mdgomareobs briuselis administraciis organizaciul struqturaSi, 
an im aucileblobaSi, romlis mixedviTac saWiroa problemaTa xelaxali formulireba 
sagangebo organizatorul programebSi. mxolod nawilobriv Tu Seexeba saqme evropis 
sferoSi erovnul an saerTaSoriso TanxmobasTan dakavSirebul winaaRmdegobebs. rTu-
lia garedan imisi gageba, Tu ratom unda ganisazRvros briuselSi kitris misaRebi 
forma, an vaSlis saSualo zoma. sxva saxis mZime problemebi warmoiSoba gansazRvruli 
regionebisTvis evropis Tanamegobrobis daxmarebis programebis gadataniT, raze dak-
virvebis saSualebac Tavad momeca italiaSi. aRniSnuli adasturebs, rom msgavs Sem-
TxvevebSi organizebis teqnikuri sakiTxebi politikur kriziss iwveven. geuflebaT 
imedgacrueba da Sedegad, organizaciebTan dakavSirebiT Cndeba garkveuli ormagi da-
mokidebuleba, erTi mxriv, gamoyenebadobasa da, meore mxriv, gaugebrobas Soris. aRniS-
nuls politikis surneli dahkravs, risi gakontrolebac sakmaod rTulia. daniis veto 
maastrixtis winaaRmdeg mosalodneli iyo swored daniuri politikuri partiebis sa-
winaaRmdego saprotesto vetos gamo. garda amisa, rTulia maastrixtis warmodgena 
briuselis administraciisgan damoukideblad. 

mocemuli magaliTebi warmoadgenen Cemi mTavari argumentis safuZvels: sasurve-
li iqneba gansxvavebuli cnebebiT muSaoba, romelTa meSveobiTac ukeT moxerxdeba 
funqcionalur sistemaTa urTierTobebSi arsebuli problemebis — maRali avtonomia 
aseve maRal mizezobriv damokidebulebasTan erTad — asaxva. amasTanave, cnebaTa gan-
sxvavebuli sistemiT SesaZlebeli iqneba sazogadoebisa da organizaciis urTierTmi-
marTebis problemis ukeT damuSaveba. me vfiqrob cnebaTa iseT instrumentze, rome-
lic cnebebs ufro zustad da qmediTad gansazRvravs da datovebs ufro met Tavisu-
fal sivrces cnebebTan dakavSirebiT, rac Teorias gaumZafrebs mgrZnobelobas faq-
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tobriv ganviTarebebTan dakavSirebiT. igi prognozebis gamomuSavebas ki ar unda ax-
dendes, aramed droulad unda SeeZlos konkretuli fenomenebis aRwera. sociologi-
as unda SeeZlos gansazRvruli problemebis Teoriuli aRwera, da amas unda eswraf-
vodes ara politikuri gavlenis mopovebis mizniT, aramed ubralod, mecnieruli 
srulyofisaTvis.  

axla ki, rasakvirvelia, naTlad vxedav, rom evropis Sesaxeb arc civi da arc Tbi-
li Teoria ar arsebobs, rac gvibiZgebda, mxari dagveWira evropis gaerTianebisTvis, 
an SevwinaaRmdegebodiT mas. saqme gvaqvs metadre erTgvar kognitiur instrumentTan, 
romlis gamoyenebac SesaZlebeli iqneboda sxvadasxva Zalis mier. nebismier SemTxveva-
Si, es unda iyos civi Teoria; magram, cnobili zRaprisa ar iyos, unda gveyos siTamame 
da SevZloT bayayis kocna, miuxedavad imisa, rom darwmunebulni ar varT mis princad 
gadaqcevaSi.  

 
 

germanulidan Targmna laSa bregvaZem 
 

TinaTin wereTlis saxelmwifosa da samarTlis  
institutis direqtori 

 
 
 
 
 
 



saxelmZRvanelo principebi avtorTaTvis 

moTxovnebi statiis avtorTa mimarT 
 

1. avtorTa wre 

 
iuridiuli fakultetis Jurnali aqveynebs statiebs iurisprudenciis yvela mi-

marTulebiT. gamosaqveyneblad statiisa Tu sxva masalis wardgenis uflebiT sargeb-
loben Semdegi pirebi: 

• Tsu-is iuridiuli fakultetis profesor-maswavleblebi (maT Soris, mowveuli 
pedagogebi); 

• iuridiuli fakultetis doqtorantebi; 

• samarTlis sferoSi moRvawe mecnierebi da praqtikosi iuristebi, iuridiuli 
fakultetis profesorTan TanaavtorobiT; 

• Tsu-is iuridiuli fakultetis magistraturis kursdamTavrebulebi (romelTa 
samagistro naSromma daimsaxura umaRlesi Sefaseba.  statia unda iyos samagis-
tro naSromis nawili); 

• sxva avtorebi, romlebic saredaqcio kolegiis davalebiT moamzadeben publi-
kaciebs calkeul sakiTxebze. 

 
2. statiis moculoba 

 
statiis saorientacio moculoba ar unda aRematebodes 70 000 nabeWd simbolos 

sityvebs Soris arsebuli manZilisa da sqolioebSi miTiTebuli wyaroebis CauTvlelad.  
 

3. Sinaarsobrivi moTxovnebi 

 

• gamosaqveynebel statiaTa Soris gansakuTrebuli mniSvneloba mieniWeba akade-
miuri personalis mier warmodgenil im statiebs, romlebSic iqneba warmoCeni-
li samarTlis aqtualuri problemebi da SemoTavazebuli maTi gadaWris gzebi;  

• praqtikul saqmianobaSi Cabmuli specialistebis mier warmodgenili im statie-
bis mecnierul Rirebulebas, romlebic exeba samarTalgamoyenebis praqtikis 
analizs, gansazRvravs avtoris mier praqtikuli samarTlebrivi problemebis 
identificireba, dasma da dasabuTebuli gadawyveta. 

 
4. gamosaqveyneblad warmodgenis procedura da formati 

 
avtorma statia unda warmoadginos eleqtronuli formatiT, Microsoft Word-is do-

kumentis saxiT, da asaxavdes: 
a. avtoris vinaobas; 
b. statiis saxelwodebas; 
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g.   avtoris sakontaqto monacemebsa da eleqtronuli fostis misamarTs; 
d.   statiis gamogzavnis TariRs. 

statiis qarTuli teqsti Sesrulebuli unda iyos AcadNusx–12 fontiT, ucxoeno-

vani teqsti — Times New Roman–12 fontiT,  sqolio — imave fontebis `10~ zomiT; stri-

qonebi unda daSordes erTi intervaliT, abzaci gamoiyos erTi Enter-iT da ara Tab-
klaviSiT, stilebi unda iyos maqsimalurad erTgvarovani da teqstSi ar Caisvas gada-
tanis niSnebi; marjvena mxares unda darCes 4 sm siganis mindori. TiToeuli gverdi un-
da dainomros gverdis bolos, marjvena mxares. 

naSromis struqturulad Camoyalibeba unda moxdes ara marto Sesabamisi Tavebi-
saTvis numeraciis miniWebiT, aramed gansaxilveli sakiTxebis dasaTaurebiT. statiis 
Tavebad, qveTavebad da qveqveTavebad dayofisas gamoyenebul unda iqnes arabuli 
ricxvebi. mag.: 1.; 1.1.; 1.1.1. da a.S., calke unda gamoiyos Sesavali da daskvna. 

teqsti, ZiriTadad, unda gadmoices III pirSi, avtori sakuTari poziciis dasafiq-
sireblad maqsimalurad unda moeridos I pirSi Txrobas. 

statias ar daerTvis gamoyenebuli literaturis sia (wyaroebi ganTavsebulia 
sqolioebSi). 

 
5. citirebis teqnika da sqolios gaformebis wesi 

 
avtorma sqolioSi unda miuTiTos Tavis mier moyvanili citatebisa da faqtobri-

vi garemoebebis wyaro.  
sityvis, saxelwodebis, saTauris Semokleba teqstsa da sqolioSi ar daiSveba, 

garda sayovelTaod miRebuli Semoklebebisa (mag.: paragrafi — §, weli — w., magaliTad 
— mag., ixile — ix., Seadare —Sead. da a.S.).  

Tu statiaSi aris abreviatura, misi gamoyenebis pirvel SemTxvevaSi is unda iyos 
gaSifruli, ris Semdegac frCxilebSi mieTiTeba abreviatura, romelic Semdgom iqne-
ba gamoyenebuli (mag., germaniis samoqalaqo kodeqsi (SemdgomSi — gks); amave princi-
piT, xSirad gamoyenebul konvenciaTa, kanonTa Tu sxvaTa saxelwodebebi Semokldeba 
sakvanZo sityvis mixedviT, anu misi gamoyenebis pirvel SemTxvevaSi is moxseniebuli 
unda iyos srulad da frCxilebSi mieTiTos sakvanZo sityva (mag., adamianis uflebaTa 
evropuli konvencia (SemdgomSi — konvencia). 

• samarTlebrivi aqtis gamoyenebisas aucilebelia sqolioSi mieTiTos misi sru-
li dasaxeleba da wyaro, romelSic is gamoqveynda, agreTve TariRi da gverdi. 

• literaturuli wyaroebis gamoyenebisas aucilebelia mieTiTos: 
1. wignisTvis — avtoris (avtorebis) gvari, saxelis iniciali, wignis saTauri 

(ubrWyalebod), nawilis, nakveTis, tomis nomeri (Tu saWiroa), gamocemis adgili, weli, 
gverdi (gv.-s gareSe); 

2. krebulis statiisTvis — statiis avtoris (avtorebis) gvari, saxelis inicia-
li, statiis saTauri (ubrWyalebod), krebulis saxelwodeba (ubrWyalebod), miTiTe-
biT, Tu visi redaqciiT gamodis, nawilis, nakveTis, tomis nomeri (Tu saWiroa), gamo-
cemis adgili, weli, gverdi (gv.-s gareSe); 
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3. Jurnalis (gazeTis) statiisTvis — statiis avtoris (avtorebis) gvari, saxe-
lis iniciali, statiis saTauri (ubrWyalebod), periodikis saxe SemoklebiT (Jurn., 
gaz.,) saxelwodeba (brWyalebSi), nomeri, weli (Tve, ricxvi), gverdi (gv.-s gareSe); 

ucxouri wyaroebis yvela bibliografiuli elementi unda mieTiTos originalis 
enaze, an im enaze, romelzec mas  ecnoba avtori (Sesabamisi oficialuri Targmanis mi-
TiTebiT).  

naSromSi miTiTebul samecniero wyaroTa saerTo raodenobis aranakleb 4/5 unda 
Seadgendes dasavleTevropul enebze Sesrulebul literaturas, garda Temis speci-
fikidan gamomdinare gamonaklisi SemTxvevebisa.  

sqolioSi aucilebelia erTiani sistemis dacva: avtori da naSromis saTauri ga-
moikveTos sityvaTa sxvadasxva daxrilobiT (mag., avtori — italikiT, danarCeni in-
formacia — gamarTulad, aseve italikiT xdeba yvela gamoyenebuli gvaris miTiTeba, 
mag., redaqtoris), amave dros, yvela erTeuli (garda gvarisa da saxelis inicialisa) 
erTmaneTisagan gamoiyofa mZimiT da sqolios bolos iwereba wertili.  

masala, romelic mopovebulia internetis saSualebiT, saWiroebs Sesabamisi in-
ternetgverdisa da bolo ganaxlebis TariRis miTiTebas; statiis SemTxvevaSi unda mi-
eTiTos avtoris gvari, statiis saTauri, internetgverdi, TariRi. samkuTxed frCxi-
lebSi (<....>) mieTiTeba eleqtronuli misamarTi, kvadratul frCxilebSi ([....]) ki bo-
lo ganaxlebis TariRi.  

4. saerTaSoriso sasamarTlosa da sxva qveynebis gadawyvetilebebisaTvis: 

Court of Justice 
mag: Case 16/62, Van Gend en Loos, [1963] ECR 95. 
European Court of Human Rights 
mag:. Kostovski v. The Netherlands, [1990] ECHR (Ser. A.), 221. 
International Court of Justice 
mag.: Maritime Delimitation and Territorial Questions Between Qatar and Bahrain, [1995] ICJ Re-

ports, 6. 
saqmeebisa da maTi gadawyvetilebebis saxelwodebebi teqstSi gamoiyeneba qarTu-

lad (italikiT), srulad ki originalis enaze SeiZleba iqve mieweros, an sqolioSi mie-
TiTos Semdegi TanmimdevrobiT: mxare mxaris winaaRmdeg, weli, gamomqveynebeli orga-
no, gverdi, sasamarTlo.  

mag.: didi britaneTis sasamarTloebisTvis: saqme argili argilis winaaRmdeg 

(Argyll v. Argyll, [1967] 1Ch 302,324, .332)); 
aSS-is sasamarTloebisTvis: saqme brauni ganaTlebis sabWos winaaRmdeg (Brown v. 

Board of Education, 347 US 483 (1954)). 
5. erovnuli sasamarTloebis gadawyvetilebebisaTvis 
aucilebelia oficialuri erovnuli stilis SenarCuneba. erTgvarovani erovnu-

li midgomis ararsebobis SemTxvevaSi avtorma unda ixelmZRvanelos Semdegi ZiriTa-
di wesiT:  

saqarTvelos sasamarTlo gadawyvetilebebis gamoyenebisas unda gamoiyos Sem-
Txvevebi — 1. gadawyvetileba gamoqveynebulia; 2. SesaZlebelia misi gacnoba oficia-
lur eleqtronul wyaroSi; 3. xelmisawvdomia mxolod  sasamarTlo arqivSi — da Camo-
yalibdes erTiani midgomebi.  
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6. saerTaSoriso organizaciaTa dokumentebi 
 
gamoiyeneba im stiliT, romelic gamoyenebulia oficialurad saerTaSoriso or-

ganizaciis mier (ix. oficialuri saitebi). 

 
7. konvenciebi da saerTaSoriso xelSekrulebebi 

 
konvenciebi da saerTaSoriso xelSekrulebebi mieTiTeba, mag.: 1985 Vienna Conventi-

on for the Protection of the Ozone Layer, International Legal Materials, 1985, 1520 
saTanadoa miTiTeba, Tu citata Casmulia brWyalebSi da sqolio gaformebulia 

zemoT aRniSnuli wesebis mixedviT. perifrazis an calkeuli azris formirebis wya-
ros miTiTebisas gamoiyeneba Sesabamisi sityva: `ixile~ an `Seadare~. `Seadare~ gamoi-
yeneba im SemTxvevaSi, rodesac avtors sWirdeba gansxvavebul azrze miTiTeba. 

ZiriTad teqstSi dasaSvebia mxolod naSromis saTaurTan uSualo kavSirSi myofi 
an dasaxuli miznis misaRwevad aucilebeli informaciisa Tu analizis miTiTeba. dama-
tebiTi informacia SesaZlebelia mieTiTos sqolioSi. 

ucxouri terminebi da gamoTqmebi  unda gadmoices sqolioSi, Tu naSromis uSua-
lo mizani ar aris terminis warmoSobis dadgena. 

qarTuli teqstisTvis unda gamoviyenoT `qveda~ da `zeda~ (`.~..) brWyalebi, ucxoe-
novani teqstisTvis — `zeda~ (~.~..) brWyalebi; 

citirebuli teqstis bolos sasveni niSnebi — wertili, wertil-mZime, orwertili 
an tire mxolod daxuruli brWyalebis Semdeg daismis; kiTxvisa da Zaxilis niSnebi an 
mravalwertili daismis brWyalis win, Tu igi ganekuTvneba im sityvas an sityvebs, 
romlebic brWyalebSia moqceuli, xolo brWyalis Semdeg, Tu igi brWyalebSi Casmul 
sityvebTan erTad mTel winadadebas ganekuTvneba.  

rodesac sityvasTan erTdroulad Tavs iyris brWyali, sasveni niSani da sqolios 
niSani, unda davicvaT Semdegi Tanmimdevroba: 1. brWyali, 2. sasveni niSani, 3. sqolios 
niSani;  citirebuli teqstis (anu winadadebis) bolos ki: 1. brWyali, 2. sasveni niSani, 
3. sqolios niSani. erTad ar iwereba ori brWyali. frCxilebis SemTxvevaSi ki SeiZleba 
maTi gansxvavebuli formebis gamoyeneba; 

teqstSi unda gairCes tiresa da defisis daweriloba. defisi aris mokle xazi, 
romlis win da Semdeg ar aris intervali, tire ki ufro grZeli xazia da mis win da Sem-
deg aucilebelia intervalis dacva; 

sqolioSi imave wyaroze miTiTebisas, romelic ukve gamoyenebuli iyo, saWiroa ga-
moiyos Semdegi SemTxvevebi:  
a. zustad wina sqolioSi miTiTebuli wyaros nacvlad mieTiTeba `iqve~. `iqves~ Sem-
deg ki (Tu saWiroa) mieTiTeba gansxvavebuli monacemebi (tomi, weli, gverdi); 
b.    manamde miTiTebuli, magram ara winamdebare, wyaros gamoyenebisas SesaZlebelia 
mieTiTos am wyaros sruli dasaxeleba Sesabamisi gverdiT, an im sqolios nomeri, rom-
liTac moxda am wyaros bolo miTiTeba Sesabamisi gverdiT (mag. ix. sqolio 15, 20). 
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gamomcemlobis redaqtori cira jiSkariani 
 
damkabadonebeli naTia dvali 
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