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mTavari redaqtorisagan

moxaruli var, warmogidginoT Jurnal „Tsu samarTlis mimoxilvis“ rigiT meore, 2017 

wlis gamocema.

 piradad CemTvis, Jurnalis pirveli nomris sajaro wardgenaze damswreTa ricxvi 

da RonisZiebis Semdgomi gamoxmaureba kidev erTi naTeli dadasturebaa imisa, rom am 

periodikis mimarT, rogorc farTo sazogadoebis, ise studentTa interesi marTlac 

didia.

aRniSnulze metyvelebs Tundac is faqti, rom mimdinare wlis TebervalSi gamocxa-

debuli statiebis konkursis farglebSi Semosul naSromTa raodenobam yovelgvar 

molodins gadaaWarba. Sesabamisad, nomris SezRuduli moculobis gaTvaliswinebiT, 

sakmaod rTuli aRmoCnda gadawyvetilebis miRebis procesi. sabolood ki, arCevani Se-

Cerda oTx statiaze, romelTa mTavari Rirebuleba gamoixateba Tematikis gansakuTre-

bul aqtualobasa da kvlevis siaxleSi. vfiqrob, SerCevis es kriteriumi saxelmZRvane-

lo principad unda iqces im studentebisTvisac, romlebic gadawyveten naSromebis 

momzadebas Jurnalis Semdgomi gamocemebisaTvis.

cxadia, ramdenime sityva unda iTqvas am gamocemis Sinaarsobriv mxarezec. ramdenad-

ac, zemoaRniSnuli konkursis safuZvelze SerCeuli oTxi statiidan ori maTgani erTsa 

da imave sakiTxs eZRvneba, isini Jurnalis „mTavari Temis“ rubrikis saxiT iqna SemoTava-

zebuli. aqve, guliTad madlobas vuTvli pativcemul italiel kolegas, samarTlis 

doqtor valentina rita skotis, romlis Zalian saintereso winaTqma erTvis xsenebul 

rubrikas. danarCeni ori naSromi, romlebic „statiebis“ ganyofilebaSia ganTavsebuli, 

exeba samarTlis filosofiisa da samoqalaqo samarTlis aqtualur problemebs. dabo-

los, „Targmanebis“ rubrikaSi warmodgenilia milan-bikokas saxelmwifo universitetis 

(italia) biznesis administrirebis, finansebis, menejmentisa da samarTlis departamen-

tis Jurnalis _ „Sromis dacva da usafrTxoeba“ (“Tutela e Sicurezza del Lavoro”) _ 2016 wlis 

1-el nomerSi qarTuli Sromis samarTlis Tematikaze gamoqveynebuli ori italiureno-

vani statiis Targmani, romlebic Seasrules iuridiuli fakultetis studentebma, 2016 

wlis oqtombers gamocxadebul Targmanis konkursSi gamarjvebis safuZvelze.

dasasrul, gulwrfeli madlierebis sityvebs kvlavac imsaxurebs iuridiuli firma 

„mgalobliSvili, yifiani, ZiZiguri“, romelic Cvens fakultetTan mWidrod TanamSrom-

lobs da Jurnalis dafuZnebis ideis gaCenis momentidan aqtiurad udgas gverdSi am 

mniSvnelovan wamowyebas. ra Tqma unda, gansakuTrebuli madloba ekuTvniT winamde-

bare nomris samecniero sabWosa da saredaqcio kolegias, agreTve, mTavari redaqtoris 

asistents, Jurnalis gamosacemad momzadebaSi Setanili gansakuTrebuli wvlilisaTvis. 

imeds vitoveb, winamorbedis msgavsad, am nomersac ar moakldeba jerovani interesi 

mkiTxvelTa mxridan.

asist. giorgi amiranaSvili

11 ivlisi, 2017 w.
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A LETTER FROM THE EDITOR-IN-CHIEF

I am pleased to present you the Issue 2, 2017 of the Journal “TSU Law Review”.
To me, a significant number of people aƩending the public presentaƟon of the first issue and the sub-

sequent response serve as a proof of great interest towards the journal among the general public as well 
as students.

The deserved emphasis should be made on the number of submissions for the call for papers of the 
present issue as it has exceeded all expectaƟons. It was therefore of a great difficulty to select papers due 
to the limited size of the journal. Finally, four arƟcles were chosen, whose actuality of the topics and the 
novelty of the research were the core characterisƟcs that played the decisive role when making a decision. 
To my mind, these two criteria should act as guiding principles for the students who are planning to apply 
for the upcoming issues.

I would also like to say a few words about the content of the present issue. Since two out of four ar-
Ɵcles explore similar maƩers, we have decided to put them in a secƟon of the main topic. I am sincerely 
thankful to my honourable Italian colleague, Dr. ValenƟna Rita Scoƫ, whose preface precedes the said 
secƟon. The remaining papers that are included in a secƟon of arƟcles concern contemporary problems 
of philosophy of law and civil law. Finally, under the secƟon of translaƟons there are presented translaƟon 
of two Italian arƟcles on the topic of Georgian labour law published in the N. 1/2016 Issue of the Journal 
“ProtecƟon and Security of Labour” (“Tutela e Sicurezza del Lavoro”) of the Department of Business Ad-
ministraƟon, Finance, Management and Law at the University of Milano-Bicocca (Italy). These translaƟons 
of law students were prevailing in translaƟng compeƟƟon held in October 2016.

Lastly, I would like to express my sincere graƟtude towards Mgaloblishvili Kipiani Dzidziguri (MKD) Law 
Firm, which has always been closely collaboraƟng with our faculty. It has been supporƟng this important 
iniƟaƟve from the very beginning, when TSU Law Review was just an idea. I am also very grateful to the 
ScienƟfic Council and Editorial Board of the present issue as well as the Assistant to Editor-in-Chief for their 
outstanding contribuƟon in the journal publicaƟon process. I hope that the present issue, as the previous 
one, will enjoy due interest from the readers.

Asst. Giorgi Amiranashvili

11 July 2017
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#2, 2017                    Tsu samarTlis mimoxilva

valentina rita skoti*  

winaTqma

CemTvis didi pativi da privilegiaa Jurnal „Tsu samarTlis mimoxilvis“ mTavari re-

daqtoris, giorgi amiranaSvilis winadadebis miReba, raTa damewera winaTqma statiebi-

sTvis qalTa genitaliebis dasaxiCrebis Sesaxeb. zemoxsenebul Temas dRevandlamde 

didi mniSvneloba gaaCnia, amitomacaa, rom igi farTod ganixileba mecnierTa Soris. 

ufro metic, unda vaRiaroT, rom saerTaSoriso organizaciebi did Zalisxmevas deben 

am sakiTxis gadawyvetaSi. xazi unda gaesvas im saxelmwifoTa mniSvnelobas, romlebic 

mudmivad arian Cabmuli qalTa winadacveTis problemis aRmofxvraSi.

miuxedavad imisa, rom mocemuli Tema iuridiul doqtrinaSi siRrmiseulad aris 

gamokvleuli, xSirad, igi stereotipebis dasamtkiceblad da mxardasaWerad gamoiyene-

ba. am mizeziT, ramdenime sakiTxi unda ganimartos. upirveles yovlisa, marTalia, qalTa 

genitaliebis dasaxiCreba farTod gamoiyeneba islamur saxelmwifoebSi, rwmena imisa, 

rom qalebisTvis savaldebuloa Sesabamisi procedurebis gavla, SariaTis wesebidan ar 

momdinareobs. isini saTaves iRebs adgilobrivi tradiciebidan, romelTa umravlesoba 

am teritoriebze musulmanur eqspansiamde arsebobda. swored am Cveulebebma daam-

kvidra qalis roli sazogadoebaSi da misadmi misaRebi mopyrobis wesebi. meorec, maso-

brivi migraciisa da globalizaciis gamo, es fenomeni gascda afrikisa da samxreT aziis 

qveynebis sazRvrebs da mTel msoflioSi gavrcelda, e.w. „civilizebuli“ dasavleTis 

CaTvliT. dabolos, am praqtikis arseboba azianebs qalTa fsiqofizikur keTildReobas 

maTi „siwmindis“ dacvis saxeliT da aris sazogadoebaTa patriarqaluri fonis gamomx-

atveli WeSmariti mtkicebuleba. amgvari praqtikis Secvla SesaZlebelia mxolod axal-

gazrda TaobebisTvis gankuTvnili intensiuri saganmanaTleblo programiT, romelic 

miznad daisaxavs genderuli diskriminaciis nebismieri formis aRmofxvras.

winamdebare gamocemaSi Sesul or statiaSi, zemoT aRwerili problemis fonis gaT-

valiswinebiT, Temisadmi sxvadasxvagvari midgomaa. gvanca RvedaSvili da gvanca rogava 

mimoixilaven qalTa genitaliebis dasaxiCrebis tradiciis mimdevar qveynebs da aanal-

izeben saqarTveloSi arsebul kanonmdeblobas, iseve, rogorc saqarTvelos sisxlis 

samarTlis kodeqsSi Setanil cvlilebas, ris safuZvelzec dasjadi gaxda genitalieb-

is dasaxiCreba mis mier gamowveuli qalis fizikuri da fsiqikuri janmrTelobis da-

zianebis gamo. avtorebi gansakuTrebul yuradRebas uTmoben samarTlebrivi normebis 

SesaZlo kolizias qalTa winadacveTis kanonsawinaaRmdegod gamocxadebasa da qalTa 

uflebebis dacvisaTvis mis aqtualobas Soris.

mariam kutalaZis statiis arss adamianis uflebebis perspeqtiva warmoadgens. igi 

Seiswavlis saerTaSoriso da regionul samarTlebriv instrumentebs, romlebic up-

irispirdeba qalTa genitaliebis dasaxiCrebas adamianis uflebebis dacvis saxeliT. 

msjeloba metwilad exeba janmrTelobis uflebas, sicocxlisa da fizikuri xelSeux-

eblobis uflebas, diskriminaciis nebismieri formis akrZalvasa da wamebis, sastiki, 

araadamianuri da damamcirebeli mopyrobis akrZalvas. mas, aseve, wamoweuli aqvs saqa-

rTvelos parlamentis mier gaweuli Zalisxmeva 2017 wels ratificirebuli „qalTa 

mimarT Zaladobisa da ojaxSi Zaladobis prevenciisa da aRkveTis Sesaxeb“ konvenciis 

* saerTaSoriso urTierTobebis magistri; SedarebiTi sajaro samarTlis doqtori; postdoqtoranti 

mkvlevari SedarebiT sajaro samarTalSi, koCis universitetis samarTlis skola, stamboli, Turqe-

Ti.
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ganxorcielebisaTvis, romliTac moiTxoveba saxelmwifoTa Cabma qalTa winadacveTis 

winaaRmdeg brZolaSi.

vafaseb ra warmodgenil orive analizs, avtorebsa da „Tsu samarTlis mimoxilvis“ 

kolegias movuwodeb, saTanado yuradReba miapyron am Temas, raTa xeli Seewyos qalTa 

genitaliebis dasaxiCrebis Sesaxeb diskusias erovnuli kanonmdeblobebisa da saerTaSo-

riso Carevebis Semdgomi SedarebiTi analiziT. realurad, genderuli diskriminaciisa 

da qalTa damorCilebis sruli aRmofxvrisaTvis brZola SeiZleba Sedegis momtani iyos 

mxolod im SemTxvevaSi, Tu saxelmwifoebi erToblivad gamonaxaven Carevis saSualebas 

da ganaxorcieleben mas.

v. r. skoti winaTqma
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#2, 2017                    Tsu samarTlis mimoxilva

VALENTINA RITA SCOTTI*
PREFACE

It is an honour and privilege to accept the offer of Giorgi Amiranashvili, the editor-in-chief of the journal 
“TSU Law Review”, to write a preface for the arƟcles on female genital muƟlaƟon. The above-menƟoned 
topic is of great significance as it is relevant to the present day, it is therefore widely discussed among ac-
ademics. Moreover, it must be acknowledged that internaƟonal organisaƟons have been puƫng lots of ef-
fort into resolving this issue. Emphasis shall be put on the importance of States being perpetually engaged 
in permanently eradicaƟng the problem of female circumcision.

Even though the present topic is explored in the legal doctrine in depths, oŌenƟmes it is used to prove 
and support stereotypes. For this reason, several clarificaƟons should be made. Firstly, even though female 
genital muƟlaƟon is generally pracƟced in Muslim States, the belief that it is compulsory for a female to 
undergo the relevant procedure does not stem from shariaƟc precepts. Rather they are derived from local 
customs the majority of which have existed before the Muslim expansion into those territories. It is from 
these customs that the role of a woman in the society and the acceptable treatments towards her have 
been established. Secondly, due to the mass-migraƟon and globalisaƟon, this phenomenon has exceeded 
the borders of African and Southern-Asian countries and has spread throughout the world including the 
so-called "civilized" West. Finally, the existence of the pracƟce damages women’s psychophysical well-be-
ing in the name of safeguarding their “purity” and it is the very proof of patriarchal background of soci-
eƟes. Only an intensive educaƟonal program for young generaƟons, which aims to eradicate any form of 
gender-based discriminaƟon, can alter such pracƟce.

The two arƟcles included in the present issue approach the topic differently, taking into consideraƟon 
the background of the problem as described above. Gvantsa Gvedashvili and Gvantsa Rogava provide an 
overview of the countries pracƟcing female genital muƟlaƟon and discuss the exisƟng legislaƟon of Geor-
gia as well as the novelty introduced to the Criminal Code of Georgia, which criminalises genital muƟlaƟon 
due to the damages to women’s physical and mental health it causes. They notably focus on the possible 
conflicts of law between criminalisaƟon of female circumcision and its relevance for protecƟng women’s 
human rights.

The human rights perspecƟve is the core of Mariam Kutaladze’s contribuƟon. She explores the inter-
naƟonal and regional legal tools contrasƟng female genital muƟlaƟon in the name of the protecƟon of hu-
man rights. The discussion is parƟcularly circled around the right to health and the right to life and physical 
integrity, the prohibiƟon of any form of discriminaƟon and the prohibiƟon of torture and cruel, inhuman 
and degrading treatments. She also highlights the efforts taken by the Parliament of Georgia toward imple-
menƟng the ConvenƟon on PrevenƟng and CombaƟng Violence against Women and DomesƟc Violence, 
raƟfied in 2017, which requires States’ engagement in combaƟng female circumcision. 

Strongly appreciaƟng both analyses provided, I would encourage the authors and the staff of the "TSU 
Law Review" to pay the deserved aƩenƟon to this topic, to encourage the debate on female genital mu-
ƟlaƟon with further comparaƟve analysis of naƟonal legislaƟons and internaƟonal intervenƟons. In fact, 
the fight for the complete eradicaƟon of gender-based discriminaƟon and women’s subjugaƟon can be 
lucraƟve only if States jointly find means of intervenƟon and implement them.

* MA in InternaƟonal RelaƟons; PhD in ComparaƟve Public Law; Postdoctoral Researcher in ComparaƟve Public Law, Koç 
University Law School, Istanbul, Turkey.
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Mariam Kutaladze (LL.B. Student, TSU)

The Issue of Female Circumcision in Human Rights Perspec ve

Abstract

The present publicaƟon is dedicated to the cases of female circumcision that were revealed by the journal-
isƟc invesƟgaƟon conducted throughout Georgia in 2016. The arƟcle is concerned with female circumci-
sion, one of the most actual and problemaƟc issues in the internaƟonal human rights law.

Experts of internaƟonal law state that female circumcision reflects the gender inequality and is an 
extreme form of gender-based violence. Despite the fact that modern internaƟonal law has created a firm 
basis for women’s rights to be exercised and protected, a part of the society is sƟll facing such challenges.

The arƟcle explores: types of circumcision and subsequent results, geographic distribuƟon, reasons 
for such pracƟce, quanƟtaƟve data and age ranges of the risk group having taken into consideraƟon the 
relevant staƟsƟcal indices. The data is based on researches carried out by the World Health OrganizaƟon, 
the United NaƟons PopulaƟon Fund and the United NaƟons Children’s Fund. The problem is analysed in 
naƟonal as well as internaƟonal context, namely, the author discusses circumcision in Georgia – the legis-
laƟon and means of prevenƟon.

From the perspecƟve of naƟonal and internaƟonal law, the present topic is indeed important as it 
results in the violaƟon of universally recognized rights, which are listed and discussed in detail in the pres-
ent paper (right to health, right to life and physical integrity, prohibiƟon of discriminaƟon, prohibiƟon of 
torture, cruel, inhuman and degrading treatment and children’s rights).

The prohibiƟons and recommendaƟons developed through convenƟons or naƟonal legislaƟons of 
specific states, which aimed to eliminate the present problem, have been fuƟle. The author believes that 
penalising this acƟon is only one step towards eliminaƟng the problem. Apart from the legal regulaƟons, 
it is important to introduce an integrated policy approach, which includes gathering staƟsƟcal data in rela-
Ɵon to every form of violence, creaƟng shelters and hotlines in order to ensure vicƟms’ safety, possibility 
of indemnificaƟon, holding educaƟonal workshops and trainings to spread awareness and cooperaƟng 
perpetually on the internaƟonal level.
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1. Sesavali

2016 wels „omisa da mSvidobis gaSuqebis institutis“ mier ganxorcielebuli Jurnal-

isturi gamoZiebis Sedegad dadginda, rom saqarTveloSi, kerZod, yvarlis raionis sam 

sofelSi mcxovrebi avarielebis eTnikur jgufSi qalTa winadacveTis anu qalis geni-

taliebis dasaxiCrebis praqtika sakmaod gavrcelebulia. garda amisa, gaerTianebuli 

erebis organizaciis mosaxleobis msoflio fondi da janmrTelobis dacvis msoflio 

organizacia yovelwliurad aqveynebs informacias qalTa winadacveTis SemTxvevebi-

sa da Sesabamisi statistikuri monacemebis Taobaze. miuxedavad adamianis uflebaTa 

saerTaSoriso samarTalSi arsebuli meqanizmebisa, praqtikis analizi cxadyofs, rom 

calkeuli saxelmwifoebi Tu eTnikuri jgufebi mainc dganan iseTi problemis winaSe, 

rogoric qalis genitaliebis dasaxiCrebaa. saerTaSoriso samarTlis specialistebi 

miuTiTeben, rom aRniSnuli SemTxveva pirdapir arRvevs adamianis ZiriTad uflebebs da 

igi qalTa mimarT Zaladobis gamoxatvis ukiduresi formaa. 

statiis mizania qalTa winadacveTis, rogorc genderuli niSniT diskriminaciis 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis bakala-

vriatis saganmanaTleblo programis me-4 semestris studenti.
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erT-erTi formis ganxilva da misi problemurobis warmoCena. statiaSi warmodgenilia 

uaxlesi statistikuri monacemebi praqtikis gavrcelebis geografiuli arealisa da 

asakobrivi zRvrebis gaTvaliswinebiT. aRniSnuli monacemebi efuZneba janmrTelobis 

dacvis msoflio organizaciis, gaerTianebuli erebis organizaciis mosaxleobis fon-

disa da gaerTianebuli erebis organizaciis bavSvTa fondis kvlevebs. 

2. qalTa winadacveTis arsi

miuxedavad imisa, rom Tanamedrove saerTaSoriso samarTali sakmaod myar safuZvels 

qmnis qalTa uflebebisa da Tavisuflebebis rogorc realizaciis, ise dacvisaTvis, 

dRes sazogadoebis garkveuli nawili mainc dgas iseTi problemis winaSe, rogoric qa-

lTa winadacveTaa. saerTaSoriso samarTlis specialistTa SefasebiT, qalis genitali-

ebis dasaxiCreba saukuneebis ganmavlobaSi Camoyalibebuli barbarosuli praqtikis nay-

ofia da igi pirdapir asaxavs genderuli niSniT uTanasworobas.1

statistikuri monacemebis mixedviT, qalTa winadacveTa umetesad axlo aRmosavle-

Tisa da afrikis qveynebSia gavrcelebuli, Tumca praqtikis analizi cxadhyofs, rom 

msgavsi precedentebi dasavleT evropisa da laTinuri amerikis qveynebSi, aseve saqarT-

velosa da ruseTis teritoriebzec fiqsirdeba.

janmrTelobis dacvis msoflio organizaciis ganmartebis mixedviT, qalis geni-

taliebis dasaxiCreba moicavs yvela im proceduras, rac arasamedicino miznebisTvis 

qalis gare genitaliebis srul an nawilobriv amokveTas an tramvirebas gulisxmobs. am-

ave organizaciis ganmartebiT, qalTa winadacveTa warmoadgens qalTa mimarT diskrimi-

naciis ukidures formas. igi pirdapir arRvevs adamianis fizikuri xelSeuxeblobis, us-

afrTxoebisa da calkeul SemTxvevebSi, sicocxlis uflebasac ki, radgan proceduris 

ganxorcieleba xSirad sikvdilis gamomwvevi mizezi xdeba.2

2.1. qalTa winadacveTis tipebi da misi ganxorcielebis Sedegebi

qalTa winadacveTis klasifikacia 4 ZiriTad tipadaa SesaZlebeli. esenia: klitorid-

eqtomia, eqstirpacia, infibulacia da yvela sxva SemTxveva. aRniSnuli tipebi qalis 

genitaliebis srul an nawilobriv amokveTas gulisxmobs. 

janmrTelobis dacvis msoflio organizaciis ganmartebiT, qalis genitaliebis 

dasaxiCrebas janmrTelobisTvis aranairi sargebeli ar aqvs. piriqiT, igi vnebs adami-

anis fizikur ganviTarebas da xels uSlis qalis organizms normalur funqcionireba-

Si. procedurisTvis damaxasiaTebelia Zlieri tkivili, sisxldena, iseTi baqteriuli 

daavadebebis warmoSoba, rogoricaa tetanusi da sefsisi, genitaluri qsovilebis da-

zianeba. aRniSnulma SesaZloa gamoiwvios unayofoba. garda amisa, procedura, rogorc 

wesi, xorcieldeba arahigienur garemoSi arasteriluri saSualebebiT,3 rac, bunebriv-

ia, mometebuli riskis Semcvelia. amasTanave, winadacveTis me-3 tipis, infibulaciis 

SemTxvevaSi, xSirad aucilebeli xdeba proceduris ganmeoreba, raTa qalma normaluri 

1 Alston P., Goodman R., InternaƟonal Human Rights, The Successor to InternaƟonal Human Rights in Context, Oxford, 
2013, 562.
2 <hƩp://www.who.int/mediacentre/factsheets/fs241/en/>, [06.02.2017].
3 <hƩp://www.who.int/reproducƟvehealth/topics/fgm/health_consequences_fgm/en/>, [12.05.2017].
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sqesobrivi kontaqtis damyareba an mSobiaroba SeZlos. yovelive zemoaRniSnulidan ga-

momdinare, organizacia qalTa winadacveTas afasebs, rogorc qalTa mimarT Zaladobis 

erT-erT formas da mouwodebs medicinis muSakebs ar miiRon monawileoba aRniSnul 

procesSi. 

2.2. qalTa winadacveTis gavrcelebis geografiuli areali

gaerTianebuli erebis organizaciis mosaxleobis fondis (SemdegSi _ UNFPA) kvlevis 

Sedegad dadginda, rom qalis genitaliebis dasaxiCrebis gavrcelebis geografiuli ar-

eali TiTqmis yvela kontinents moicavs. qalTa winadacveTis faqtebi dafiqsirebulia 

aziis Semdeg qveynebSi: indoeTi, indonezia, malaizia, pakistani da Sri-lanka. Sua aR-

mosavleTSi dominireben: omani, arabTa gaerTianebuli saamiroebi, iemeni, irani, erayi, 

israeli, palestina. UNFPA-s monacemebis mixedviT, qalTa winadacveTis SemTxvevebi aR-

mosavleT evropis or qveyanaSi _ saqarTvelosa da ruseTis federaciaSia dafiqsire-

buli. winadacveTis procedura gvxvdeba samxreT afrikis qveynebSic, kerZod: kolum-

biaSi, ekvadorSi, panamaSi, meqsikasa da peruSi. mosaxleobis fondis analizis mixedviT, 

qalis genitaliebis dasaxiCrebis SemTxvevebi fiqsirdeba: avstraliaSi, kanadaSi, axal 

zelandiaSi, amerikis SeerTebul StatebSi, did britaneTsa da evropis bevr sxva saxel-

mwifoSic. aRniSnuli dakavSirebulia mosaxleobis im nawilis migraciis procesTan, 

romlebic aRniSnuli praqtikis monawileebi arian. UNFPA ganmartavs, rom qalis geni-

taliebis dasaxiCreba diskriminaciis erT-erT formas warmoadgens da Tu im sociumis 

warmomadgeneli, sadac qalTa winadacveTa gavrcelebuli praqtikaa, SeewinaaRmdegeba 

mas, igi devnis, Seviwroebis, damcirebisa da Zaladobis obieqti gaxdeba. UNFPA-s kvleva-

Si aRniSnulia, rom praqtikis aRmosafxvrelad aucilebelia farTo masebis aqtivoba, 

globaluri mxardaWera yvela qveynis sazogadoebis mxridan, vinaidan xSir SemTxveva-

Si, qalis genitaliebis dasaxiCreba miCneulia, rogorc socialuri standarti, kul-

turuli rwmenis nayofi da misgan miyenebuli ziani naklebmniSvnelovania, vidre Tavad 

tradiciis gagrZeleba.4

2.3. vin aris riskis qveS?

2008 wlis statistikuri monacemebis mixedviT, msoflio masStabiT, daaxloebiT 140 

milioni qali iyo winadacveTili. dRes, gaerTianebuli erebis organizaciis bavSvTa 

fondis (SemdegSi _ UNICEF) kvlevis Tanaxmad, es ricxvi 200 milionamdea gazrdili.5 

yovelwliurad 3 milioni gogona dgas riskis winaSe. praqtika yvelaze metad aRmosav-

leT, dasavleT da Crdilo-aRmosavleT afrikis regionebSi, aseve aziis zogierT qvey-

anasa da Sua aRmosavleTSia gavrcelebuli. dRevandeli monacemebis mixedviT, 15-dan 

49 wlamde asakis gogonaTa da qalTa winadacveTis gansakuTrebiT maRali statistikuri 

maCvenebliT gamorCeva Semdegi qveynebi:

4 <hƩp://www.unfpa.org/resources/female-genital-muƟlaƟon-fgm-frequently-asked-quesƟons>, [27.01.2017].
5 <hƩps://data.unicef.org/topic/child-protecƟon/female-genital-muƟlaƟon-and-cuƫng/>, [01.09.2016].
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degnairia: 

56% 

54% 

49% 

46% 

qveynebi, romlebic 15 wlamde gogonaTa winadacveTis maRali 

statistikuri maCvenebliT gamoirCevian:

gvinea

indonezia

mavritania

gambia

0% 10% 20% 30% 40% 50% 60%

UNICEF-is ganmartebiT, qalTa winadacveTis msxverpli 44 milioni gogona 14 wlamde 

asakisaa, xolo gogonaTa umetesobas procedura 5 wlamde asakSi aqvs Catarebuli. gvin-

eaSi gogonaTa 97% winadacveTilia.6 UNICEF-is mier gavrcelebuli informaciis mixed-

viT, proceduris Catarebis mizniT, gogonebi sakuTari survilis sawinaaRmdegod mihy-

avT ojaxebidan.7 suraTi zogierT qveyanaSi optimisturia. qalTa winadacveTis ricxvi 

Semcirda Semdeg saxelmwifoebSi: 

6 ix. <hƩps://www.unicef.org/media/files/FGMC_2016_brochure_final_UNICEF_SPREAD.pdf>, [26.02.2016].
7 <hƩps://www.unicef.org/protecƟon/57929_58002.html>, [26.02.2016]. 
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Tumca aRniSnulia isic, rom mosaxleobis raodenobis zrdasTan erTad, izrdeba 

msxverplTa raodenobac.

gaerTianebuli erebis organizacias araerTi cda hqonda, raTa srulad aRmoefxvra 

qalTa winadacveTa, Tumca sakiTxis sirTulidan gamomdinare mizani ver iqna miRweuli. 

organizaciis nayofieri muSaobis Sedegad 1985-2015 wlebSi qalTa winadacveTis procen-

tuli raodenoba 51%-dan 37%-mde Semcirda. miuxedavad amisa, procesi nela warimarTe-

ba. gansakuTrebiT afrikul saxelmwifoebSi, sadac qalTa winadacveTis yvelaze mwvave 

formebia gavrcelebuli. dRes, somalSi, gvineasa da jibutSi yvelaze meti gogonaa 

winadacveTili, Semdeg modis: siera leone, mali, egvipte da eTiopia.8

sainteresoa isic, rom jibutSi qalis genitaliebis dasaxiCreba 1995 wlidan, xolo 

keniaSi 2011 wlidan aralegaluradaa gamocxadebuli, Tumca winadacveTis praqtika 

mainc grZeldeba. analogiuri viTarebaa egvipteSic.9

3. qalTa winadacveTis arsebobis kulturuli, religiuri da socialur-

ekonomikuri mizezebi

qalTa winadacveTis arsebobas ganapirobebs kulturuli, religiuri da social-

ur-ekonomikuri mizezebis erToblioba. gaeros mosaxleobis fondis kvlevis Tanaxmad, 

aseTi mizezebi 5 ZiriTad kategoriad iyofa10:

1. fsiqoseqsualuri mizezebi: qalTa winadacveTa amcirebs sqesobrivi moTxovnile-

bebis dakmayofilebis survils. amitom, igi miCneulia rogorc qorwinebamde qalwulo-

bis SenarCunebis saSualeba, romelic qorwinebis Semdeg, qalis ojaxisadmi erTgulebas 

uzrunvelyofs;

2. kulturuli mizezebi: qalTa winadacveTa warmoadgens ama Tu im konkretuli eT-

8 <http://www.economist.com/news/leaders/21700658-after-30-years-attempts-eradicate-barbaric-practice-it-con-
tinue s-Ɵme-try-new>, [18.06.2016].
9 <hƩps://www.reproducƟverights.org/document/female-genital-muƟlaƟon-fgm-legal-prohibiƟons-worldwide>, [12. 11. 2008].
10  <hƩps://www.omicsonline.org/open-access/female-genital-muƟlaƟon-a-violaƟon-of-hman-rights-2332-0761-1000198.
php?aid=74616>, [12.09.2017].
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nikuri Tu socialuri jgufisaTvis damaxasiaTebel tradiciul, „memkvidreobiT miRe-

bul“ praqtikas;

3. higienuri da esTetikuri mizezebi: zogierT xalxsa Tu eTnosSi gare genitali-

ebi miCneulia rogorc sxeulis arahigienuri/araesTetikuri nawili. amitom, higienis 

dacvis mizniT, isini mocilebul unda iqnen sxeulidan;

4. religiuri mizezebi: qalTa winadacveTa arc erTi religiuri moZRvrebiT ar aris 

aRiarebuli, Tumca praqtikis gamamarTlebel mTavar argumentad, swored religiuri 

mizezebi saxeldeba, rac saukuneebis ganmavlobaSi arasworad interpretirebuli reli-

giuri normebiT an CveulebebiT unda iyos ganpirobebuli. sainteresoa, rom qalis gen-

italiebis dasaxiCreba xSirad islams ukavSireben, rac im faqtidan gamomdinareobs, rom 

saxelmwifoTa umetes nawilSi, sadac winadacveTaa dakvidrebuli, religia swored is-

lamia, Tumca qalis genitaliebis dasaxiCrebas ar scnobs da praqtikaSi ar axorcielebs 

yvela islamuri jgufi. dRes aRiarebulia, rom qalis genitaliebis dasaxiCreba ara 

religiis, aramed calkeuli jgufebisTvis damaxasiaTebeli kulturis nayofia;

5. socialur-ekonomikuri mizezebi: calkeul sociumebSi qalTa winadacveTa daqor-

winebisa da memkvidreobis miRebis winapirobas warmoadgens. igi zogjer ojaxis Se-

mosavlis wyaroc ki xdeba. socialur-ekonomikuri mizezebi gansakuTrebiT didia iq, 

sadac qalebi umetesad mamakacebze arian damokidebulni da ar aqvT TviTrealizaciis 

SesaZlebloba. 11

rac Seexeba janmrTelobis dacvis msoflio organizaciis kvlevas, igi qalTa winad-

acveTis ganmapirobebel garemoebaTa ufro farTo speqtrs gvTavazobs, kerZod12:

1. sadac qalis genitaliebis dasaxiCreba socialuri wesebiT dadgenil standarts 

warmoadgens, winadacveTa motivirebulia socialuri zewoliT, raTa piris qmedeba Se-

sabamisobaSi iyos dadgenil wesebTan; 

2. qalis genitaliebis dasaxiCreba miCneulia gogonas sworad aRzrdis erT-erT sa-

Sualebad. igi mimarTulia qalis qorwinebisTvis momzadebisken;

3. qalis genitaliebis dasaxiCreba xSirad motivirebulia rwmeniT imis Taobaze, 

Tu ra aris swor sqesobriv qcevad miCneuli _ qorwinebamdeli qalwuloba da ojaxuri 

erTguleba;

4. qalis genitaliebis dasaxiCreba dakavSirebulia kulturul idealTan _ siwmin-

dis, silamazisa da Tavmdablobis cnebasTan. aRniSnulis mixedviT, cnebis am niSnebs 

mxolod winadacveTis Semdgom akmayofilebs qali;

5. religiuri sferos warmomadgenlebs sxvadasxva pozicia aqvT aRniSnul sakiTxTan 

dakavSirebiT: calkeuli nawili mas mxars uWers, nawili miiCnevs, rom igi religiasTan 

Seusabamoa, xolo sxvebi Tvlian, rom qalis genitaliebis dasaxiCrebis aRmofxvras xeli 

unda Seewyos;

6. calkeul sazogadoebebSi qalTa winadacveTa miCneulia kulturul tradiciad. 

swored amitom, am sazogadoebebis warmomadgenlebi Tvlian, rom tradicia unda gagr-

Zeldes;

7. zogierT sazogadoebaSi winadacveTis praqtika dakavSirebulia farTo religiur 

da tradiciul amaRorZinebel moZraobebTan. isini realizacias uweven mezobel „xalx-

11 Fisaha KG., Female Genital MuƟlaƟon: A ViolaƟon of Human Rights, ~Journal of PoliƟcal Sciences and Public Affairs~, 
#2, 2016, 2, xelmisawvdomia: <hƩps://www.esciencecentral.org/journals/female-genital-muƟlaƟon-a-violaƟon-of-hu-
man-rights-2332-0761-1000198.pdf>, [01.12.2017].
12 <hƩp://www.ohrc.on.ca/en/policy-female-genital-muƟlaƟon-fgm/3-fgm-internaƟonally-recognized-human-rights-issue>, [12. 
09.2017].
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ebSi“ Tu „sazogadoebebSi“ arsebul praqtikas; 

8. winadacveTis mizezad saxeldeba migracia, rodesac migrantTa jgufi im geografi-

ul arealSi xvdeba, sadac qalis genitaliebis dasaxiCreba praqtikas warmoadgens.

4. qalTa winadacveTasTan brZolis saerTaSoriso da regionaluri 

samarTlebrivi instrumentebi

im saxelmwifoTa didma nawilma, sadac qalTa winadacveTa praqtikas warmoadgens, qa-

lTa janmrTelobisa da Tavisufali ganviTarebis uflebaTa dacvis mizniT, mravali 

saerTaSorisosamarTlebrivi aqtis ratifikacia moaxdina.13

gaeros generaluri asambleis mier 1948 wels miRebuli adamianis uflebaTa sayov-

elTao deklaraciis14 analizis safuZvelze SegviZlia davaskvnaT, rom igi gmobs qalTa 

winadacveTas. deklaraciis me-2, me-3, me-5, me-7, me-12 da 25-e muxlebis Sesabamisad, 

akrZalulia nebismieri niSniT diskriminacia, ganmtkicebulia sicocxlisa da piradi 

xelSeuxeblobis ufleba, aRniSnulia, rom aravin SeiZleba daeqvemdebaros wamebas, sas-

tik, araadamianur, Rirsebis Semlaxvel mopyrobas an dasjas, garantirebulia piradi da 

ojaxuri cxovrebis xelSeuxebloba. 

1966 wlis generaluri asambleis mier miRebuli paqtebi „samoqalaqo da politikuri 

uflebebis Sesaxeb“15 da „ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb“16 

gmoben diskriminacias genderuli niSnis safuZvelze da adamianis universalur ufle-

bad aRiareben fizikuri da fsiqikuri janmrTelobis xelSeuxeblobas. 

gaeros 1979 wlis konvencia „qalTa mimarT diskriminaciis yvela formis aRmofxvris 

Sesaxeb“,17 romelic 1981 wlidan aris ZalaSi, efuZneba qalTa da mamakacTa Soris Tanas-

worobis universalur principebs da krZalavs nebismier gansxvavebasa da pirdapir Tu 

arapirdapir diskriminacias sqesobrivi niSniT. 1999 wlis 24-e gene raluri rekomendacia18 

xazs usvams is eT kulturul Tu tradiciul praqtikas, rogoric qalTa winadacveTaa 

da aRniSnavs, rom procedura adamianis janmrTelobisaTvis maRali riskis Semcvelia, 

amitom saxelmwifoebs mouwodebs miiRon Sesabamisi kanoni, raTa igi aikrZalos. aseve 

1990 wlis me-14 generaluri rekomendacia19 monawile saxelmwifoebs mouwodebs miiR on 

Sesabamisi zomebi qalTa winadacveTis aRmosafxvrelad. rekomendaciaSi aRniSnulia, 

rom problemis winaaRmdeg brZolisaTvis saxelmwifoebisa da sazogadoebis erToblivi 

aqtivobaa aucilebeli. mniSvnelovania Seiqmnas qalTa moZraobebi/organizaciebi, xel-

misawvdomi gaxdes saganmanaTleblo programebi. rekomendaciaSi aseve xazgasmulia, rom 

qalTa winadacveTis winaaRmdeg brZolisaTvis aucilebelia politikuri da religiuri 

liderebis kooperacia. aRniSnulia, rom saxelmwifos jandacvis politika mimarTuli 

unda iyos qalis genitaliebis dasaxiCrebis praqtikis aRmofxvrisaken. 

gaeros generaluri asambleis 1984 wlis konvencia „w amebisa da sxva sastiki, araada-

13 ix. <hƩp://www.ohrc.on.ca/en/policy-female-genital-muƟlaƟon-fgm/3-fgm-internaƟonally-recognized-human-rights-issue>, 
[13.05.2017].
14 ix. <hƩp://www.un.org/en/universal-declaraƟon-human-rights/>, [14.05.2017].
15 ix. <hƩp://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx>, [14.05.2017].
16 ix. <hƩp://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx>, [14.05.2017].
17  ix. <hƩp://www.un.org/womenwatch/daw/cedaw/text/econvenƟon.htm>, [14.05.2017].
18 ix. <hƩp://www.refworld.org/docid/453882a73.html>, [14.05.2017].
19 ix. <hƩp://www.refworld.org/docid/453882a30.html> [14.05.2017].
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mianuri an Rirsebis Semlaxavi mopyrobis da dasjis winaaRmdeg~20 miuTiTebs, rom qalis 

genitaliebis dasaxiCreba warmoadgens wamebas. 

gaeros 1989 wlis bavSvTa uflebebis konvencia21 mimarTulia daicvas bavSvi fsiqolo-

giuri da fizikuri Zaladobisgan, aseve sastiki mopyrobisgan (19.1). igi saxelmwifoebs 

avaldebulebs miiRon efeqturi da Sesaferisi zomebi, raTa gauqmdes iseTi tradici-

uli praqtika, rac bavSvis janmrTelobisaTvis zianis momtania (24.3).

1998 wlis adis abebas deklaracia „qalTa mimarT Zaladobis Sesaxeb~ gmobs qalTa 

winadacveTas da mouwodebs saxelmwifoebs miiRon kanoni mis winaaRmdeg.22

1999 wels gaerTianebuli erebis organizaciis socialurma, humanitarulma da kul-

turulma komitetma miiRo rezolucia, romelic saxelmwifoebs mouwodebs erovnul 

kanonmdeblobaSi moaxdinon im normaTa implementacia, rac krZalavs qalTa janmrTe-

lobis winaaRmdeg mimarTul yvela qmedebas, maT Soris, qalTa winadacveTas.23

2000 wels beijingis deklaraciaSi24 aRiniSna, rom diskriminaciuli mopyroba da 

normebi kvlav agrZeleben arsebobas, rac qalebs genderuli niSniT socialurad 

daucvel fenad aqcevs. aqve moiazreba qalis genitaliebis dasaxiCreba, rogorc Zal-

adobis erT-erTi forma. 

2001 wels evropulma parlamentma miiRo rezolucia qalTa winadacveTasTan da-

kavSirebiT. evroparlamenti saxelmwifoebs mouwodebs daicvan riskis qveS mdgari 

gogonebisa da ukve winadacveTili qalebis uflebebi. 25

2011 wels afrikis gaerTianebulma asambleam miiRo gadawyvetileba, romlis Ta-

naxmadac, qalis genitaliebis dasaxiCreba aRiares adamianis ZiriTadi uflebebis dar-

Rvevad. amasTanave aRiniSna, rom winadacveTa janmrTelobisaTvis saSiS Sedegebs iwvevs, 

rac yvelaze mwvaved afrikul saxelmwifoebSia gamoxatuli.26

2012 wels evropulma parlamentma miiRo rezolucia, romelic fokusirebulia qa-

lTa winadacveTis sabolood aRmofxvrisaken.27 gaeros generalurma asambleam miiRo 

rezolucia, sadac acxadebs, rom qalis genitaliebis dasaxiCreba gamousworebeli, 

Seuqcevadi, zianis momtani praqtikis nayofia. 

2016 wels gaeros generalurma asambleam miiRo rezolucia, romelic qalTa wina-

dacveTas cnobs, rogorc genderuli niSniT diskriminaciis, Zaladobisa da uflebaTa 

darRvevis erT-erT formas.28

20 ix. <hƩp://www.ohchr.org/EN/ProfessionalInterest/Pages/CAT.aspx>, [14.05.2017].
21  ix. <hƩp://www.ohchr.org/en/professionalinterest/pages/crc.aspx>, [14.05.2017].
22  ix. <hƩp://www.un.org/womenwatch/daw/csw/pdf/Addis_Ababa_DeclaraƟon.pdf>, [14.05.2017].
23  ix. <hƩp://research.un.org/en/docs/ga/quick/regular/54>, [04.02.2017].
24 ix. <hƩp://www.un.org/womenwatch/daw/followup/ress233e.pdf>, [09.05.2017].
25 <hƩp://www.npwj.org/FGM/AU-Summit-NPWJ-welcomes-African-Union%E2%80%99s-decision-support-adopƟon-a-U NGA-
resoluƟon-Ban-FGM-worl>, [12.09.2017].
26 xelmisawvdomia: <hƩp://archive.au.int/collect/auassemb/import/English/Assembly%20AU%20Dec%20383%20(XVII) 
%20_E.pdf>, [01.12.2017].
27 xelmisawvdomia: <hƩp://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P7-TA - 2012 
-261>, [01.12.2017].
28 xelmisawvdomia: <hƩp://scholarlycommons.law.northwestern.edu/njihr/vol6/iss1/5/>, [12.09.2017].
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5. qalTa winadacveTis ganxorcielebis Sedegad darRveuli adamianis 

uflebebi

saerTaSoriso samarTlis specialistTa SefasebiT, qalTa winadacveTa genderuli 

niSniT diskriminaciis naTel magaliTs warmoadgens. igi qalis nebis avtonomiis kon-

trolisa da SezRudviskenaa mimarTuli. saerTaSorisosamarTlebrivi kvlevebis mixed-

viT, aRniSnuli praqtikis ganxorcielebis safuZvelze kumulaciurad ramdenime ufle-

ba irRveva.29

5.1. janmrTelobis ufleba

gaerTianebuli erebis organizaciis 1948 wlis adamianis uflebaTa sayovelTao deklara-

cia ganamtkicebs janmrTelobis dacvis uflebas. deklaraciis 25-e muxlis mixedviT: 

`yvelas aqvs ufleba hqondes cxovrebis iseTi done, sakvebis, tansacmlis, sacxovre-

blis, samedicino da saWiro socialuri momsaxurebis CaTvliT, romelic aucilebe-

lia TviTon misi da misi ojaxis janmrTelobisa da keTildReobis SesanarCuneblad, da 

ufleba uzrunvelyofili iyos umuSevrobis, avadmyofobis, invalidobis, qvrivobis, 

moxucebulobis an misgan damoukidebel garemoebaTa gamo arsebobis saSualebaTa da-

kargvis sxva SemTxvevaSi.~ garda aRniSnuli deklaraciisa, gaerTianebuli erebis orga-

nizaciis 1966 wlis paqtis ̀ ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb~ 

me-12 muxlis mixedviT, paqtis monawile saxelmwifoebi aRiareben TiToeuli adamianis 

uflebas fizikuri da fsiqikuri janmrTelobis umaRles SesaZlo standartebze. qal-

Ta winadacveTis Tanmdevi Sedegebi, gansakuTrebiT maRali safrTxis Semcvelia qalis 

rogorc fizikuri, ise fsiqikuri janmrTelobisaTvis. procedura, rogorc wesi, ara-

higienur garemoSi, arasteriluri saSualebiT da im piris mier xorcieldeba, romel-

sac ara aqvs miRebuli samedicino ganaTleba. aRniSnulidan gamomdinare, janmrTeloba 

samarTlebrivad dacul sikeTes warmoadgens da nebismieri qmedeba, romelic arasamed-

icino miznebisTvis xorcieldeba, ganixileba adamianis ZiriTadi uflebis darRvevad.30

5.2. sicocxlisa da fizikuri xelSeuxeblobis ufleba

adamianis fizikuri xelSeuxebloba erT-erT fundamentur uflebas warmoadgens. 

samecniero kvlevebis mixedviT, qalTa winadacveTa gogonaTa da qalTa nebis miuxeda-

vad, Zaladobrivi meTodebis gamoyenebiT xorcieldeba. adamianis fizikur mTlianobaSi 

misi survilis gauTvaliswineblad, arauflebamosili SeWra swored ZiriTadi ufle-

bebis darRvevas gulisxmobs. aRsaniSnavia, rom proceduras, zog SemTxvevaSi, adamianis 

sikvdili mohyveba. sicocxlis ufleba iseTi saerTaSorisosamarTlebrivi aqtebiTaa 

aRiarebuli, rogoricaa: gaeros 1948 wlis adamianis uflebaTa sayovelTao deklara-

cia, 1950 wlis evropuli konvencia adamianis ZiriTadi uflebebisa da Tavisuflebebis 

29 Cassman R., FighƟng to Make the Cut: Female Genital Cuƫng Studied within the Context of Cultural RelaƟvism, ~Noth-
western Journal of InternaƟonal Human Rights~, Vol. 6, Issue 1, 2008, 139, xelmisawvdomia: <hƩp://scholarlycommons.
law.northwestern.edu/cgi/viewcontent.cgi?arƟcle=1068&context=njihr>, [12.09.2017].
30  Center for ReproducƟve Rights, Female Genital MuƟlaƟon-A MaƩer of Human Rights, New York, 2006, 14, xelmisaw-

vdomia: <hƩps://www.reproducƟverights.org/sites/default/files/documents/FGM_final.pdf>, [12.09.2017].
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dacvis Sesaxeb, 1966 wlis paqtebi samoqalaqo da politikuri uflebebis, aseve ekonomi-

kuri, kulturuli da socialuri uflebebis Sesaxeb. aRniSnulis mixedviT, qalis geni-

taliebis dasaxiCreba, calkeul SemTxvevebSi, adamianis sicocxlis uflebasac arRvevs. 

5.3. diskriminaciis akrZalva

gaeros 1979 wlis konvencia „qalTa mimarT diskriminaciis yvela formis aRmofxvris 

Sesaxeb“, efuZneba qalTa da mamakacTa Soris Tanasworobis universalur principebs da 

krZalavs nebismier gansxvavebasa da pirdapir Tu arapirdapir diskriminacias sqeso-

brivi niSniT. qalis genitaliebis dasaxiCreba, xSir SemTxvevaSi, qorwinebis winapirobas 

warmoadgens. iq, sadac qalTa winadacveTa damkvidrebuli praqtikaa, qali mamakacze 

ekonomikurad daqvemdebarebul individad ganixileba. imisaTvis, rom man socialu-

ri statusi moipovos, aucilebelia winadacveTis procedura Caitaros. faqtobrivad, 

winadacveTa misi ekonomikuri da socialuri usafrTxoebis safuZvelia. aRsaniSnavia, 

rom, calkeul SemTxvevebSi, qali, romelic araa winadacveTili, moklebulia uflebas 

daqorwindes. igi devnis, Seviwroebisa da damcirebis obieqti xdeba. aqedan gamomdin-

are, qalis genitaliebis dasaxiCreba is tradiciuli praqtikaa, romelic pirdapiraa 

mimarTuli genderuli niSniT diskriminaciisken da qals, rogorc ekonomikurad da so-

cialurad daucvel individs warmogvidgens.31 afrikis wesdeba qalTa uflebebis Sesaxeb 

yvela monawile saxelmwifos mouwodebs, rom akrZalon da dagmon yvela iseTi zianis 

momtani praqtika, romlebic negatiurad aisaxebian qalTa uflebebze da romlebic say-

ovelTaod aRiarebul saerTaSoriso samarTlebriv standartebs ewinaaRmdegebian. 

5.4. wamebis, sastiki, araadamianuri da damamcirebeli mopyrobis 

akrZalva

gaeros generaluri asambleis 1984 wlis konvencia „wamebisa da sxva sastiki, araada-

mianuri an Rirsebis Semlaxavi mopyrobis da dasjis winaaRmdeg“ pirdapir miuTiTebs, 

rom qalis genitaliebis dasaxiCreba warmoadgens wamebas. konvencia saxelmwifoebs mou-

wodebs maqsimalurad mkacri sasjeli daaweson qalTa winadacveTis proceduris ganx-

orcielebisaTvis, aseve moaxdinon im saerTaSorisosamarTlebrivi aqtebis ratifika-

cia, romlebic uSualodaa dakavSirebuli masTan. garda amisa, ramdenadac proceduris 

Catareba iwvevs gausaZlis tkivils, sisxldenasa da zogjer sikvdilsac, igi sastik da 

araadamianur mopyrobad ganixileba. 

5.5. bavSvTa uflebebi

rogorc statistikuri monacemebi gviCvenebs, qalis genitaliebis dasaxiCrebis proce-

dura ZiriTadad axalSobilebsa da 5-dan 15 wlamde gogonebs utardebaT. Sesabamisad, am 

dros bavSvi moklebulia SesaZleblobas gaacnobieros aRniSnuli praqtikis arsi, misi 

Sedegebi da SeZlos sakuTari Sexedulebebisamebr moqmedeba. saerTaSoriso samarTali 

31 Center for ReproducƟve Rights, Female Genital MuƟlaƟon-A MaƩer of Human Rights, New York, 2006, 13, xelmisaw-

vdomia: <hƩps://www.reproducƟverights.org/sites/default/files/documents/FGM_final.pdf>, [12.09.2017].
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cdilobs Tavad Seqmnas is meqanizmebi, riTac bavSvis uflebebi iqneba daculi. aseTia, 

gaeros 1989 wlis bavSvTa uflebebis konvencia, romelic mimarTulia daicvas bavSvi 

fsiqologiuri da fizikuri Zaladobisgan, aseve nebismieri saxis sastiki mopyrobisgan. 

konvenciis mixedviT, TiToeuli is sakiTxi, ramac SesaZloa bavSvis janmrTelobaze 

iqonios gavlena, arasrulwlovnis saukeTeso interesebis gaTvaliswinebis safuZvelze 

unda iqnes gadawyvetili.32

6. qalTa winadacveTis kriminalizacia

qalTa winadacveTa im mankieri praqtikis nayofia, romelic yoveldRiurad araerTi 

gogonasa Tu qalis uflebebs arRvevs. swored amitom, araerTma qveyanam, maT Soris 

Tvrametma afrikulma saxelmwifom misi kriminalizacia moaxdina. sasjelad gansaz-

Rvrulia Tavisuflebis aRkveTa vadiT minimum sam Tvemde, xolo maqsimum uvadod. zo-

gierTma qveyanam Tavisuflebis aRkveTis nacvlad jarima daawesa. miuxedavad amisa, 

praqtikis analizi gviCvenebs, rom sasamarTloebSi faqtobrivad ar warmoebs saqme qa-

lis genitaliebis dasaxiCrebasTan dakavSirebiT. praqtika mainc ganagrZobs arsebobas. 

sasamarTlo saqmeebi ZiriTadad dafiqsirebulia siera leoneSi, senegalSi, egvipteSi, 

ganasa da burkina fasoSi.

rac Seexeba industriul saxelmwifoebs, romlebic ganuwyvetliv iReben migrantebs 

im qveynebidan, sadac qalTa winadacveTa mWidrodaa fesvgadgmuli, maTac uzrunve-

lyves aRniSnulis kriminalizacia. aseTi sul 12 saxelmwifoa:33

 

1982 
1985 

1994 1995 1995 1996 1997 
2000 

2003 2003 2003 
2005 

saxelmwifoebi, sadac qalTa winadacveTa kriminalizebulia

rac Seexeba safrangeTs, man sasjeli ara mxolod proceduris ganmaxorcielebe-

li pirisaTvis, aramed bavSvis mSoblebisTvisac gansazRvra, vinaidan swored maTi gad-

awyvetilebis safuZvelze xdeba proceduris Catareba.

32 World Health OrganizaƟon, WHO Guidelines on the Management of Health ComplicaƟons from Female Genital MuƟ-
laƟon, Geneva, 2016, 9, xelmisawvdomia: <hƩp://apps.who.int/iris/bitstream/10665/206437/1/9789241549646_eng.
pdf?ua=1>, [01.12.2017].
33 <hƩps://www.reproducƟverights.org/document/female-genital-muƟlaƟon-fgm-legal-prohibiƟons-worldwide>, [12.11.2008].
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7. qalTa winadacveTa saqarTveloSi _ kanonmdebloba da prevenciis 

gzebi

saqarTveloSi gogonaTa winadacveTis Sesaxeb informacia Tavdapirvelad „omisa da mSvi-

dobis gaSuqebis institutma“ (IWPR) gaavrcela. organizaciis Jurnalisturi gamoZiebis 

mixedviT, yvarlis raionis sam sofelSi: TivSi, sarusosa da CanTlisyurSi mcxovrebi av-

arielebis eTnikur jgufSi gogonebis winadacveTis praqtika sakmaod gavrcelebulia.34

adgilobrivi mosaxleoba amgvari praqtikis arsebobas adasturebs. rogorc isini 

aRniSnaven, qalTa winadacveTa erTgvar „n aTlobas“ warmoadgens, romlis drosac qalis 

sasqeso organos mcire nawilis mokveTa an CaWra xdeba. mowodebuli informaciis mixed-

viT, procedura saxlis pirobebSi tardeba. mosaxleoba ar flobs informacias sakiTxis 

sirTulis, riskebisa da garTulebebis Sesaxeb. isini praqtikis arsebobas ZiriTadad 

religiur da kulturul wes-Cveulebebs ukavSireben.

saqarTvelom 2014 wlis 19 ivniss xeli moawera evropis sabWos mier 2011 wlis 11 

maiss miRebul „qalTa mimarT Zaladobisa da ojaxSi Zaladobis prevenciisa da aRkveTis 

Sesaxeb~ konvencias. qalTa mimarT Zaladobis faqtebis, maT Soris, qalTa winadacveTis 

SemTxvevebis gamovlenis gaTvaliswinebiT, saqarTvelos parlamentis 2017 wlis 5 apri-

lis dadgenilebiT ganisazRvra, rom ratificirebul iqnes aRniSnuli konvencia.35kon-

venciis 38-e muxli eTmoba qalis sasqeso organoebis dasaxiCrebis, anu qalTa winad-

acveTis sakiTxs. konvenciis aRniSnuli muxli mxareebs mouwodebs miiRon yvela saWiro 

sakanonmdeblo an sxva zoma imis uzrunvelsayofad, rom sisxlis samarTlis danaSaulad 

CaiTvalos qalis genitaliebis dasaxiCreba, qalis waqezeba, iZuleba an dayolieba im 

mizniT, rom aRniSnuli procedura Cautardes.36 mas Semdeg, rac saqarTveloSi qalTa 

mimarT Zaladobis araerTi faqti gamovlinda, saqarTvelos mTavrobam dRis wesrigSi 

daayena Sidasaxelmwifoebrivi kanonmdeblobis stambulis konvenciis normebTan Sesa-

bamisobaSi moyvana. saqarTvelos iusticiis saministros mier SemuSavda kanonproeqti 

saqarTvelos „sisxlis samarTlis kodeqsSi cvlilebebis Setanis Sesaxeb~, romlis mizans 

qveynis winaSe arsebuli gamowvevebis daZleva, qalTa mimarT da ojaxSi gamovlenili 

Zaladobis faqtebis aRkveTa da prevencia, msxverplis uflebrivi sivrcis gafarToeba 

misi usafrTxoebis uzrunvelyofisaTvis da konvenciiT gaTvaliswinebuli sakiTxebis 

Sesabamis sakanonmdeblo aqtebSi implementacia warmoadgens. konvenciis 38-e muxlis 

moTxovnidan gamomdinare, sisxlis samarTlis kodeqss emateba 133-e sekunda muxli, 

romelic qalis genitaliebis dasaxiCrebis kriminalizacias iTvaliswinebs.37 aRniSnuli 

muxlis mixedviT, religiuri, ritualuri, erovnuli, eTnikuri an sxva tradiciebis 

gavleniT an amgvaris gareSe, qalis genitaliebis mTlianad an nawilobriv amokveTa, 

infibulacia an sxva saxis dasaxiCreba, an qalis iZuleba, darwmuneba an dayolieba, Cai-

taros amgvari operacia, garda im SemTxvevisa, rodesac es aucilebelia qalis sicocx-

lis an janmrTelobisaTvis, isjeba Tavisuflebis aRkveTiT vadiT oridan oTx wlamde. 

aRniSnuli muxlis damamZimebeli garemoebebia: igive qmedeba, Cadenili pirTa jgufis 

mier, damnaSavisaTvis winaswari SecnobiT orsuli qalis, umweo mdgomareobaSi myofis, 

SezRuduli SesaZleblobis mqone piris an arasrulwlovnis mimarT, araerTgzis. Sesa-

bamisi sanqciaa dawesebuli im SemTxvevisTvisac, Tu proceduris ganxorcielebas piris 

34 <hƩp://www.tabula.ge/ge/story/114899-tsulukiani-qalta-genitaliebis-damaxinjeba-specialuri-muxlit-daisjeba>, [24.11. 2016].
35 ix. <hƩp://info.parliament.ge/file/1/BillReviewContent/147705?>, [05.04.2017].
36 ix. <hƩp://info.parliament.ge/file/1/BillReviewContent/142306?>, [13.02.2017].
37 ix.  <hƩp://www.refworld.org/pdfid/4538838d0.pdf>, [12.09.2017].
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sicocxlis mospoba an sxva mZime Sedegi mohyveba. 

aRsaniSnavia, rom miuxedavad saqarTveloSi qalTa winadacveTis praqtikis arsebobi-

sa, ar fiqsirdeba sasamarTlosTvis mimarTvis arcerTi SemTxveva, rasac sakiTxis ganx-

ilvisas daveyrdnobiT. rac Seexeba qmedebis kriminalizacias, igi problemis aRmofxvris 

mxolod erT-erT winapirobas warmoadgens. sakiTxis samarTlebrivi regulirebis garda, 

mniSvnelovania integrirebuli politikis gatareba, romelic Zaladobis yvela formas-

Tan dakavSirebul saqmeebze statistikuri monacemebis Segrovebas, msxverplTa usafrTx-

oebis uzrunvelyofis mizniT TavSesafrebisa da cxeli xazebis Seqmnas, kompensaci-

is miRebis SesaZleblobas, cnobierebis amaRlebis mizniT saganmanaTleblo seminarebisa 

da treningebis Catarebasa da mudmivi saerTaSoriso xasiaTis TanamSromlobas moicavs.

8. daskvna

rogorc statiidan Cans, qalTa winadacveTa Zaladobriv qmedebasa da genderuli niSniT 

diskriminaciis erT-erT formas warmoadgens. problemis aRmofxvris mizniT mniSvnelo-

vania sakiTxis rogorc samarTlebrivi, ise institucionaluri mowesrigeba. samarTle-

brivi regulireba ramdenime komponents moicavs, kerZod: adamianis uflebaTa saerTaSor-

isosamarTlebrivi aqtebis ratificireba da Sesabamisi normebis erovnul kanonmdeblobaSi 

implementacia; qalTa uflebebis dacvis konstituciuri uzrunvelyofa; reformebi gen-

deruli Tanasworobis gansamtkiceblad; qmedebis kriminalizacia an samoqalaqosamarT-

lebrivi sanqciebis daweseba. rac Seexeba sakiTxis institucionalur regulirebas, mniS-

vnelovania Seiqmnas erTi an ramdenime makoordinirebeli organo, romelic pasuxismgebeli 

iqneba adamianis uflebaTa monitoringsa da arsebuli mdgomareobis Sesaxeb informaciis 

gavrcelebaze. saxelmwifom finansuri resursi unda gamoyos problemis aRmofxvraze mo-

muSave arasamTavrobo organizaciebisa Tu samoqalaqo sazogadoebisaTvis. qalTa mimarT 

Zaladobis aRmofxvrisa da prevenciis mizniT Seqmnilma struqturebma regularulad unda 

uzrunvelyon qalTa winadacveTis faqtebTan dakavSirebiT statistikuri monacemebis Seg-

roveba. cnobierebis amaRlebis mizniT mniSvnelovania sainformacio-saganmanaTleblo kam-

paniebisa da programebis Catareba. saxelmwifos mier unda Seiqmnas TavSesafrebi, sadac 

msxverpl qalebs eqnebaT realuri SesaZlebloba ufasod miiRon iuridiuli, fsiqoligiu-

ri, samedicino an socialuri daxmareba. mniSvnelovania Seiqmnas 24-saaTiani ufaso satele-

fono cxeli xazebi, romlebzec konfidencialurad konsultaciebs gauweven satelefono 

zarebis avtorebs. qalTa winaaRmdeg diskriminaciis yvela formis aRmofxvris komitetis 

me-14 generalur rekomendaciaSi (me-9 sesia, 1990)38 aRniSnulia, rom mniSvnelovania rogorc 

saerTaSoriso, ise regionaluri da lokaluri struqturebisa da institutebis Seqmna maTi 

kooperaciis mizniT. saerTaSoriso samarTlis specialistebi aRniSnaven, rom Tu winad-

acveTis procedura eqimis mier xorcieldeba, samedicino eTikis gaTvaliswinebiT mizanSe-

wonilia misi es qmedeba profesiuli standartebis darRvevad da disciplinur gadacdomad 

CaiTvalos, sanqciis saxiT ki licenziis CamorTmeva dawesdes. aRniSnulma SesaZloa xeli 

Seuwyos samedicino personalis mier qmedebis ganxorcielebaze uaris Tqmas. Sesabamisad, 

problemis aRmofxvra saxelmwifoebis mier kompleqsurad gansaxorcielebel RonisZie-

bebTan aris dakavSirebuli, rac, rogorc saerTaSoriso, ise regionalur da Sidasaxel-

mwifoebriv doneze TanamSromlobasa da integrirebuli politikis gatarebas moicavs.

38 ix. <hƩp://www.un./womenwatch/daw/cedaw/recommendaƟons/recomm.htm>, [14.05.2017].
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Female Genital Mu la on _ Novelty in the Criminal Code

Abstract

The present arƟcle examines the issues related to female circumcision, which in terms of theory as well as 
pracƟce remains to be one of the most actual and problemaƟc topics on internaƟonal and naƟonal levels.

The arƟcle is concerned with female genital muƟlaƟon, its noƟon, types and causes as established 
by the World Health OrganizaƟon (WHO). It also offers analysis of the acƟons taken by the variety of in-
ternaƟonal organizaƟons since 2007 in order to resolve the problem. Despite the many aƩempts made 
towards eradicaƟng the issue, we have yet to find the soluƟon. Female circumcision is one of the biggest 
challenges that the world is facing at the moment and almost every state takes acƟons against it. What is 
more, genital muƟlaƟon causes formidable damage to girls’ physical and mental health. In this regard, the 
WHO has draŌed a detailed list of the side effects of female circumcision which are explored in depths in 
the following arƟcle.

The arƟcle also depicts the case law of different states and highlights the staƟsƟcs of this crime show-
ing the prevalence of female genital muƟlaƟon and geographic distribuƟon.

The maƩer is of great importance on naƟonal and internaƟonal levels as it violates internaƟonal hu-
man rights law and, in parƟcular, rights of minors.

The arƟcle analyses the possible amendments to the Criminal Code of Georgia in relaƟon to this issue. 
This possibility implies incorporaƟng arƟcle 1322 in the criminal code in order to penalise genital muƟla-
Ɵon. The authors put emphasis on the possible conflict between arƟcles 1322 and 117. To be more pre-
cise, the problem might occur when a disƟncƟon has to be made between injurious act and crime against 
health.

The authors reckon that the courts can in fact minimise this conflict by interpreƟng the wording of 
arƟcle 1322(3) _ “other grave consequences” _ so as to exclude grave injury of health. They also suggest 
their own version of the relevant arƟcle, which will avoid conflict between these two clauses.
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1. Sesavali

`Tanamedrove liberalur sazogadoebaSi, rogorc viciT, saxelmwifo maqsimalurad 

cdilobs sxvadasxva samarTlebrivi interesis awon-dawonvis safuZvelze yvelasaTvis 

Tanabari pirobebi Seqmnas, maT Soris religiuri TvalsazrisiT, iqneba es, zogadad, re-

ligiis Tavisuflad arCeva, Sesabamisi ritualebis ganxorcieleba Tu sxva.~1 samwuxarod, 

dRis wesrigSi dgas iseTi mavne qmedebebi, rogoric qalis genitaliebis dasaxiCrebaa. 

es erT-erTi didi gamowvevaa, romelic mTeli msoflios winaSe dgas da mas ebrZvis 

TiTqmis yvela saxelmwifo. sazogadoebis garkveuli nawili miiCnevs, rom xsenebuli 

religiuri ritualia, romliTac isini cocxloben da inarCuneben rwmenas.2 saqarTve-

los konstituciis me-19 muxli saqarTvelos TiToeuli moqalaqis garantia rwmenis 

Tavisuflad arCevis, Sesabamisi ritualebis ganxorcielebis Tu sxva WrilSi. magram 

sad gadis zRvari adamianis Rirsebis Selaxvasa da religiur ritualebs Soris?! da 

saerTod, SeiZleba ki gogonaTa genitaliebis dasaxiCreba CaiTvalos im wes-Cveule-

bad, romelic saWiroa rwmenis gamyarebisa da SenarCunebisaTvis?! statiaSi ganixileba 

swored aRniSnuli sakiTxebi, erTmaneTisgan gavmijnavT religiur ritualebsa da dan-

aSauls. garda amisa, vecdebiT dawvrilebiT aRvweroT aRniSnuli `ritualis~ arsi da 

mniSvneloba, gavaanalizoT msofliosa da saqarTvelos damokidebuleba mis mimarT da 

ganvsazRvroT, arsebobs Tu ara problemis winaaRmdeg brZolis meqanizmebi.

*ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis bakala-

vriatis saganmanaTleblo programis me-4 semestris studenti.

**ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-

lavriatis saganmanaTleblo programis me-4 semestris studenti.

1 jiSkariani b., religiuri winadacveTa da janmrTelobis dazianeba bavSvis interesebis Tu religi-

uri tradiciebis upiratesi dacva, wignSi: Todua n. (red.), guram naWyebia _ 75 (saiubileo krebuli), 

Tb., 2016, 194.

2 <hƩp://www.ick.ge/arƟcles/31966-i.html>, [07.06.2017].
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2. qalis genitaliebis dasaxiCreba da misi arsi

winadacveTa erT-erTi uZvelesi ritualia, romelic uamrav erSi tardeboda da dRem-

de tardeba. mTawmindis wminda ninos saxelobis taZris dekanozi, Teologiis doqtori 

saeklesio samarTalSi aleqsi qSutaSvili `Tbilisi TaimsTan~ interviuSi ganmartavs, 

rom winadacveTis tradicia Zveli aRTqmidan momdinareobs da Cvens welTaRricxvamde 

bevr warmarTul religiaSi gvxvdeba.3 rogorc CvenTvis cnobilia, aRniSnulis ganx-

orcieleba biWebSi konkretul mizanTan iyo dakavSirebuli, kerZod ki janmrTelobis 

dacvasTan. rac Seexeba winadacveTas qalebSi, igi absoluturad gaumarTlebeli da 

usafuZvloa. mas ar aqvs aranairi kavSiri arc religiasTan da, miT umetes, arc mded-

robiTi sqesis warmomadgenlebis janmrTelobis dacvasTan.

qalebis genitaliebis dasaxiCreba amaxinjebs organizms, maT sxeuls, uqveiTebs an/

da saerTod ukargavs funqcias sasqeso organos. aqedan gamomdinare, SegviZlia uxeSad, 

magram samarTlianad, vTqvaT, rom qali xdeba obieqti, romelic mxolod da mxolod ga-

nayofierebisTvisaa gaCenili. swored aRniSnuls emsaxureba es tradiciac. xalxs Rrmad 

swams, rom qals, romelsac gakeTebuli aqvs winadacveTa, aris `wminda~.

ufro konkretulad rom ganvixiloT, winadacveTa gogonebSi gulisxmobs genitali-

ebze warmoebul operacias. msoflio jandacvis organizaciis kvlevebis4 mixedviT ar-

sebobs gogonebis winadacveTis oTxi tipi. 

 klitorideqtomia _ klitoris anda klitoris kapiuSonis amokveTa. Tavis mxriv 

igi SeiZleba daiyos or saxed: a) _ am dros mxolod klitoris kapiuSonis amokve-

Ta xdeba, b) _ sruli an nawilobriv amokveTa klitoris da klitoris kapiuSonis. 

 eqstirpacia _ klitoris da sasqeso bageebis amokveTa. igi iyofa sam jgufad: a) 

mcire sasqeso bageebis amokveTa; b) mcire sasqeso bageebisa da klitoris amokve-

Ta; g) mcire, didi sasqeso bageebisa da klitoris amokveTa. 

 infibulacia (faraonuli winadacveTa) _ xorcieldeba mxolod da mxolod an 

didi an mcire sasqeso bageebis amokveTa. Semdgom xdeba Wrilobebis mijra, 

iketeba klitori, uretris xvreli da saSoSi Sesasvleli. rCeba patara asanTis 

Reris odena xvreli. 

 es saxe moicavs sxvadasxva procedurebs, romlis drosac xdeba genitaliebis 

damaxinjeba arasamedicino gziT. xorcieldeba saxlis pirobebSi _ CxvletiT, 

pirsingiT, amokveTiT, amoSanTviT, amofxekviT da a.S. 

es operaciebi ZiriTadad tardeba axalgazrda gogonebze _ adreuli asakidan daw-

yebuli, 15 wliT damTavrebuli. aris SemTxvevebi, rodesac genitaliebs zrdasrul qa-

lebsac ki usaxiCreben. afrikaSi yovel wels 3 milionze meti gogona ganicdis amgvar 

risks. 

am problemasTan brZolis Sesaxeb ufro dawvrilebiT qvemoT visaubrebT konkret-

uli qveynebis kanonmdeblobebis Sesabamisad.

3 <hƩp://www.ƫmes.ge/archives/76265>, [07.06.2017].
4 <hƩp://www.who.int/mediacentre/factsheets/fs241/en/>, [07.06.2017].
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3. qalis genitaliebis dasaxiCreba saqarTvelos sazRvrebs gareT

jandacvis msoflio organizacia, rasac `qalis genitaliebis dasaxiCrebas~ uwodes, 

ufro ubralo enaze, qalebis winadacveTas niSnavs. rogorc ukve aRvniSneT, procedu-

ra gulisxmobs genitaliebze warmoebul operacias. es Semzaravi `tradicia~ TiTqmis 

saukuneebia rac aqtualuria evropis, Soreuli aziis, afrikisa da amerikis qveynebSi.

qalTa winadacveTis pirveli faqti Zvel egvipteSi, inkebis imperiaSi, kerZod, 

dedaqalaq kuskoSi dafiqsirda. istoriis Tanaxmad, erT-erTma italielma mRvdelma 

xuan anelo olivessma Cauyara safuZveli klitorze qirurgiul operaciebs. Zveli 

inkebi Tayvans scemdnen morielis mmusvrel gveleSaps. maTi azriT, klitori swored 

am morielis nestris sabudari iyo da amitom xdeboda misi amokveTa. amasve ukavSirde-

ba tradiciis sulisCamdgmelis sityvebic, romlis Tanaxmad `gveleSapi iyo Semqmnelis 

Zala: da rogorc Cven, kaTolikebi, pativs vcemT RvTismSoblis qalur bunebas, agreTve 

(inkebi) pativs scemen morielis nestris sacavsa, rogorc qalis klitoris simbolos~.5

samwuxaro realobis Tanaxmad, qalis genitaliebis dasaxiCreba dRemde aqtualuria 

msoflios araerT qveyanaSi. rogorc cnobilia, es praqtika gavrcelebulia egvipteSi, 

sudanSi, eTiopiaSi, saudis arabeTSi, indoneziaSi, somalSi, filipinebSi, malaiziaSi, 

pakistanSi, arabeTis gaerTianebul saamiroebSi, iemenSi, omansa da bahreinSi.6 laTin-

ur amerikaSi qalTa winadacveTa ZiriTadad gvxvdeba braziliaSi, aRmosavleT meqsikasa 

da peruSi. magram mosazrebebi am operaciis Sesaxeb sxvadasxvaa. magaliTad, nigeriaSi 

dRemde aris Sexeduleba, romlis Tanaxmadac, Tu mSobiarobisas bavSvi dedis klitors 

Seexo, is aucileblad daiRupeba.7 zogierT afrikul tomSi Tvlian, rom Tu ar moxda 

klitoreqtomia, misi zomebi SeiZleba sagrZnoblad gaizardos, rac ar aris sasurveli 

qalis janmrTelobisa da misi Semdgomi cxovrebisaTvis. gansxvavebuli Sexedulebebi 

aqvT somalsa da sudanSi. maTi azriT, gogona klitoris amokveTis gareSe `binZuri~ da 

msubuqi yofaqcevis qalad Camoyalibdeba. 

realurad ki, qalebis genitaliebis dasaxiCreba kolosalur zians ayenebs gogonaTa 

janmrTelobasa da fsiqikas. jandacvis msoflio organizacia dawvrilebiT CamonaTvals 

aqveynebs qalis winadacveTis operaciis Catarebis Tanmdevi Sedegebis Sesaxeb. kerZod, 

manipulaciebi iwvevs mwvave tkivils, Warb sisxldenas (hemoragia), sasqeso qsovilebis 

SeSupebas, cxelebas, infeqciebs (mag., tetanusi), Sardvis problemebs, Wrilobis Sex-

orcebis garTulebas, Soks, sikvdils. winadacveTam mogvianebiT SesaZloa gamoiwvios 

saSarde gzebis infeqciebi, menstrualuri problemebi, seqsualuri problemebi (tkivi-

li seqsualuri kavSiris dros, siamovnebis Semcireba), mSobiarobis gazrdili riski 

(Warbi sisxldena, bavSvisTvis sisxlis miwodebis garTuleba da a.S.)8

qalis genitaliebis dasaxiCrebis akrZalvisaTvis msoflios masStabiT araerTi or-

ganizacia muSaobs. mokled mimovixiloT 2007 wlidan dRemde saerTaSoriso organi-

zaciebis mier ganxorcielebuli qmedebebi xsenebulTan dakavSirebiT.9

 2007 wels gaeros mosaxleobis fondisa da gaeros bavSvTa fondis iniciativiT 

SemuSavebuli iqna erToblivi programa qalis sasqeso organoebis dasaxiCrebis/

5 Laurencich L., Minelli Exsul immeritus blas Valera populo suo e historia et rudimenta linguae piruanorum, indos, gesuiƟ e 
spognoli in due documenƟ segreƟ sul perú del XVII secolo, Belogna, 2007, 557.
6 <hƩp://droni. ge/?m=3&AID=6715>, [13.05.2017].
7 iqve.

8 <hƩp://www.who.int/mediacentre/factsheets/fs241/en/>, [15.05.2017].
9 iqve.
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amoWris Sesaxeb msoflios mosaxleobis informirebis Taobaze.

 2008 wels jandacvis msoflio organizaciam (WHO) gaeros 9 partnior orga-

nizaciasTan erTad gaavrcela gancxadeba Semdegi saxelwodebiT “EliminaƟng fe-
male genital muƟlaƟon: an interagency statement”, risi mizanic iyo qalis genitaliebis 

dasaxiCrebis winaaRmdeg brZolis motivireba da mxardaWeris gazrda. 

 2010 wels gaerosa da saerTaSoriso organizaciebis warmomadgenlebma gamoa-

qveynes globaluri strategiebi qalis sasqeso organoebis dasaxiCrebis winaaRm-

deg brZolis Taobaze.10

 2012 wels gaeros generalurma asambleam miiRo rezolucia qalis genitaliebis 

dasaxiCrebis akrZalvis Sesaxeb. 

 2016 wels gaerom da bavSvTa dacvis saerTaSoriso organizaciam waradgina 2013-

2016 wlebSi Catarebuli kvlevis angariSi, romelic msoflios 30 qveyanas moi-

cavda.

 2016 wlis maisSi jandacvis msoflio organizaciisa da UNFPA-UNICEF erToblivi 

proeqtiT daiwyo qalebis winadacveTis winaaRmdeg aqtiuri moqmedebebi. gar-

da aRniSnulisa, qalebis genitaliebis dasaxiCrebasTan sabrZolvelad Seqmnilia 

arasamTavrobo organizacia. 

UNICEF-ma gogonaTa winadacveTis sawinaaRmdegod araerTi RonisZieba ganaxorciela. 

umniSvnelovanesia maT mier somalis erT-erT skolaSi sajaro diskusiis gamarTva. pro-

eqti miznad isaxavda, axalgazrda gogonebis winadacveTis ukuCvenebebisa da prevenci-

isaTvis saWiro informaciis miwodebas. 30 somaleli Tineijeri, biWebic da gogonebic, 

acnobiereben, rom es operacia mavnebelia, rogorc janmrTelobis, ise sicocxlisaTvis. 

iazreben, rom droa uari Tqvan Zaladobriv `tradiciaze~. miuxedavad amisa, maT Rrmad 

swamT, rom Tu operaciaze uars ityvian isini `binZuri~ da msubuqi yofaqcevis qale-

bi gaizrdebian da Sesabamisad, ojaxis gareSe darCebian. somalSi qalTa winadacveTis 

ramdenime forma arsebobs. tineijerebSi erT-erTi yvelaze popularuli procedura 

qorwinebamde vaginis amokervaa.11 aRniSnuli qmedebiT isini meuRleebs maT qalwulobas 

udastureben. 17 wlis astma ibrahim iabrilma JurnalistebTan saubarSi ganacxada `es 

Cveni tradiciaa da Tu gogona am proceduras ar daemorCileba, ver gaTxovdeba~.12

qalis sasqeso organoebze Catarebul operaciebs, jer kidev 1975 wels yovelk-

vireul JurnalSi ̀ qalTa janmrTelobis sakiTxebi~, amerikeli mwerali, feministuri da 

socialuri aqtivisti, fran hoskeni gmobda. mwerali mTel Tavis msjelobas amyarebda 

erT-erT yvelaze popularul mizezze: genitaluri manipulaciebis mizania qalebs se-

qsualuri siamovnebis miReba aekrZaloT. aRniSnulis safuZvelze hoskeni askvnis, rom 

`qalebi ganizaRvrebian, rogorc kacis kontrolis msxverplni, anu seqsualurad daqve-

mdebarebulni~13.

rogorc ukve araerTxel aRiniSna, qalis genitaliebis dasaxiCreba iwvevs sasqe-

so organoebis funqciis _ siamovnebis SegrZnebis dakargvas. swored aRniSnuli fun-

qciis restitucias,anu pirvandel mdgomareobaSi aRdgenas, emsaxureba afrikaSi, ker-

Zod, burkina-fasoSi, e.w. `siamovnebis saavadmyofo~.14 sxvadasxva qveynebis dafinansebiT 

10 <hƩp://www.who.int/mediacentre/factsheets/fs241/en/>, [15.05.2017].
11 <hƩp://www.ambebi.ge/mozaika/98177-somalel-gogonebs-qaltha-tsinadacvethis-uaryofisken-moutsodeben.html>, [13.05.2017].
12 iqve. 

13 <hƩp://www.feminism-boell.org/ka/2017/01/31/dasavluri-mzeris-kvesh-peministuri-kvleva-da-koloniuri-diskursebi>, 
[26. 082017].
14 <hƩp://www.independent.co.uk/news/world/africa/fgm-clitoraidand-the-pleasure-hospital-us-sect-the-ra-lians-quest-
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dasavleT afrikel qalebs, romelebic arian winadacveTis msxverplni, sruliad usasy-

idlod CautardaT sasqeso organoebis funqciis aRdgenis operacia. msurvelTa ricxvi 

afrikaSi dRiTidRe izrdeba. saavadmyofos erT-erTma klientma, 36 wlis abi sanonma, 

IRIN-Tan micemul interviuSi ganacxada: `me mindoda mepova Cemi patiosneba da mcod-

noda realuri siamovneba. procedura damijda 320 aSS dolari, raSic Cemi megobari 

(Seyvarebuli) damexmara. operaciam Secvala Cveni cxovreba. manamde, me realurad ar 

vicodi ra iyo siamovneba, axla ki me da Cemi megobari varT sruliad Tanasworni am 

sakiTxSi~.15 man aseve interviuSi aRniSna, rom arc mis mSoblebs hqondaT saTanado in-

formacia imis Taobaze, Tu ras iwvevda winadacveTis procedura. xolo mas Semdeg rac 

yvelaferi auxsna, mSoblemac ki Tanxmoba ganacxades mis `srulfasovnad aRdgenaze~. 

Sesabamisad, SeiZleba sruli pasuxismgeblobiT iTqvas, rom sazogadoebis informireba 

mniSvnelovnad cvlis problemis simwvaves. qalis genitaliebis dasaxiCrebis winaaRmdeg 

brZolis efeqturobisaTvis mTavaria msoflios TiToeulma mosaxlem icodes, rom maTi 

qmedeba sxva araferia Tu ara danaSauli. es ki Tavis mxriv gamoiwvevs winadacveTis 

SemTxvevebis sagrZnoblad Semcirebas. raodenobis kleba ki problemis sruliad aR-

mofxvrisken erT-erTi didi wingadadgmuli nabijia.

mTels msoflioSi 200 milioni gogona, qali winadacveTis SedegebiT itanjeba.16 aSS-

Si, evropaSi emigrantebi agrZeleben am sastik tradicias. varies dirie pirveli qali 

iyo, romelmac msoflios yuradReba genitaliuri winadacveTis problemaze gaamaxvila. 

1997 wels gaeros generalurma mdivanma kofi ananma varies dirie am saSinel ritual-

Tan brZolaSi specialur warmomadgenlad daniSna.17 varies dirie aRniSnavs: `sam aTasze 

meti welia ojaxebs marTlac sjerodaT imis, rom gogona, romelic araa winadacveTili, 

uwminduria, radganac is, rac Cven fexebs Soris gvaqvs, usufTaoa. amitomac es unda 

moaWra da mere gakero, rogorc qalwulobisa da patiosnebis dasturi. pirvel Rames 

ki qmari, iRebs samarTebels an danas da gakerils kveTs. arawindacveTili gogonebi 

ver Txovdebian da amitomac maT soflidan devnian da meZavebs uwodeben. es praqtika 

grZeldeba, Tumca yurani amas ar miuTiTebs da yvela urigdeba imas, rom winadacveTis 

gamo qali mTeli cxovrebis manZilze fsiqikurad da fizikurad avadmyofi xdeba. zus-

tad is qalebi, romlebic afrikis RerZs warmoadgenen.“18

miuxedavad imisa, rom es procedura TiTqmis yvela qveyanaSi aris akrZaluli, yovel-

dRe eqvs aTas gogonas asaxiCreben. `udabnos yvavilis fondis“ Tanaxmad, evrokavSiris 

teritoriaze qalis genitaliebis dasaxiCrebis procedura naxevarma milionma qalma ga-

iara, aqedan 75 aTasma _ britaneTSi, 65 aTasma _ safrangeTSi da 30 aTasma _ germaniaSi.19

2012 wlis 21 dekembers gaeros generalurma asambleam miiRo rezolucia, romliTac 

aikrZala qalis genitaliebis arasamedicino miznebiT nawilobriv, an sruli amokveTa.20 

gaeros generalurma mdivanma ban ki-munma aRniSnuli Seafasa, rogorc `istoriuli~ 

aqti da miesalma qalTa Zaladobis winaaRmdeg brZolisaTvis gadadgmul kidev erT mniS-

vnelovan nabijs. ban ki-munis aparatma ganacxada, rom gaeros rezolucia mouwodebs 

to- res   tore-women-scarred-by-9195795.html>, [15.05.2017].
15 <hƩp://www.irinnews.org/news/2009/05/06/%E2%80%9Cpleasure-hospital%E2%80%9D-under-construcƟon-fgmc-vicƟ ms 
>, [12.05.2017].
16 <hƩp://www.who.int/mediacentre/factsheets/fs241/en/>, [14. 05.2017].
17 <hƩps://www.britannica.com/biography/Waris-Dirie>, [14.05.2017].
18 <hƩp://blogs.netgazeƟ.ge/2013/08/19/22697/>, [14.05.2017].
19 iqve.

20 <hƩp://www.un.org/apps/news/story.asp?NewsID=43839&Cr=female+genital+muƟlaƟon&Cr1>, [14.05.2017].
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TiToeul saxelmwifos dagmos yvela mavne praqtika, romelic gavlenas axdens qalebisa 

da gogonebis sasqeso organoebze. amasTanave, miiRos yvela saWiro zoma, rogoricaa, 

Zireuli cvlilebebi sakanonmdeblo, aRmasrulebel da sasamarTlo xelisuflebaSi, 

xeli Seuwyos mosaxleobis cnobierebis amaRlebas da amisaTvis gamoyos sakmarisi re-

sursebi, raTa daicvas qalebi da gogonebi Zaladobis am formisgan. rezolucia dafi-

nansda gaeros wevri qveynebis 2/3-is mier.21

sainteresoa Tvali gadavavloT msoflios sxvadasxva qveynis sasamarTlo praqti-

kas aRniSnul sakiTxTan dakavSirebiT. sisxlis samarTlis saqmeebis mimoxilva qalis 

genitaliebis dasaxiCrebasTan dakavSirebiT iZleva `tipiuri~ da `atipiuri~ saqmeebis 

kategoriebs. 

egviptis sasamarTlo praqtikaSi aris erTi umniSvnelovanesi saqme, sadac, bral-

debuli eqimi raslan fadlia. man gogonas, soher al bateas, Cautara winadacveTis 

procedura, rac garTulda da sabolood 2013 wlis ivnisSi, msxverplis sikvdiliT 

dasrulda. 2014 wlis 20 noembers AL Jazeera America-m gaavrcela informacia, romlis 

Tanaxmadac, egviptis sasamarTlom eqimi, miuxedavad misi qmedebis umZimesi Sedegisa, 

udanaSaulod cno da gaaTavisufla. aRniSnuli `atipiuri~ verdiqti yuradRebis gareSe 

ar datova egviptis iusticiis saministrom. maT moaxdines drouli reagireba. mimarTes 

sxva qalaqis, kerZod, mansoras sasamarTlos, sadac aRniSnes, rom mosamarTlis mier 

miRebuli gadawyvetileba iyo usafuZvlo da Seusabamo. egviptis iusticiis saministros 

gancxadebas gamoxmaureba mohyva qalTa dacvis saerTaSoriso organizaciisgan. swored 

maT uzrunvelyves aRniSnuli saqmis xelaxla gansaxilvelad gadacema, ris Semdgomac, 

eqimi cnobili iqna damnaSaved. ori wliT Tavisuflebis aRkveTa miesaja aseve soheris 

(dazaralebulis) mamasac, romelic danaSaulSi damxmared iqna cnobili.22 egviptis qvey-

anaSi ganxorcielebuli es SemTxveva aris naTeli magaliTi imisi, Tu rogor SeiZleba 

vebrZoloT sasamarTlos `atipiur~ gadawyvetilebebs da Sesabamisad, mtkiced vuTxraT 

`ara~ qalis genitaliebis dasaxiCrebas. 

2008 wels Sveicariis sasamarTlom somaleli col-qmris mimarT gamamtyunebeli ga-

naCeni gamoitana. wyvili 1993 wels TavSesafris Zebnis mizniT SveicariaSi Cavidnen. 

maTi ufrosi qaliSvili, romelic 1996 wels daibada, ori wlis asakSi qalis winadacve-

Tis msxverpli gaxda. mas operacia SvedeTSi myofna, somalelma eqimma 250 Sveicariul 

frankad gaukeTa. operacia adgilobrivi anesTeziiT samzareulos magidaze mimdinare-

obda. sasqeso organos sruli amokveTis momxre bavSvis deda iyo. mama ki Tvlida, rom 

es procedura mxolod formalur xasiaTs atarebda, amitom srul amokveTaze ar Tan-

mxdeboda. sabolood mSoblema gadawyites gogonasTvis mxolod klitori moeWraT.23 

Sveicariis sasamarTlom aRniSnuli saqmis kvalifikacia Sveicariis sisxlis samarTlis 

kodeqsis 24-e muxlis safuZvelze moaxdina. bavSvis mSoblebs, rogorc danaSaulSi, ker-

Zod qalis genitaliebis dasaxiCrebaSi, daxmarebisTvis, 2-2 wliT pirobiTi patimroba 

miusajes.24 samwuxarod, realoba gviCvenebs, rom yovelTvis damnaSaveebi saTanadod ar 

isjebian. Tavisuflebis aRkveTa 2-2 wliT da, miT umetes, pirobiTi, Zalian msubuqi 

sasjelia im adamianebisTvis, romlebic TavianT Svilebs swiraven mTeli tanjvisaTvis. 

21 <hƩp://www.un.org/apps/news/story.asp?NewsID=43839&Cr=female+genital+muƟlaƟon&Cr1>, [14.05.2017].
22 <hƩp://america.aljazeera.com/arƟcles/2015/1/26/egypt-sentences-doctor-father-in-fgm-case-equality-now.html>, [14.03.2017].
23 JohnsdoƩer S., Mestre R. M. M., Female Genital MuƟlaƟon in Europe: An analysis of court cases, 2015, 18, xelmis-

awvdomia: <hƩp://ec.europa.eu/jusƟce/gender-equality/files/documents/160205_fgm_europe_enege_report_en.pdf>, 
[14.03.2017].
24 Arrêt de la Chamber Pênale du Kassatuionsgericht des Kantons Zürich, du 26 juin 2008, SEO80004.
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ician, rom Rirsebas ulaxaven da arasrulfasovans xdian, Tumca mainc utareben xsen-

ebul operacias. aRniSnuli SemTxvevis msgavsi gadawyvetilebebi, Cvenda samwuxarod, 

araerTia. arsebobs mosazrebebi, romelTa Tanaxmadac, `sasamarTloebis mier msgavsi 

`msubuqi~ sasjelebis daniSvna miuTiTebs maT umoqmedobaze da es iwvevs Zaladobaze 

arapirdapiri gziT mxardaWeras.~25

sxvadasxva qveynebSi arsebuli sasamarTlo praqtika ar gvaZlevs imis saSualebas mi-

viCnioT, rom qalis genitaliebis dasaxiCreba `TiTqmis dausjeli~ rCeba. aris araerTi 

sasamarTlo praqtika, sadac damnaSaves 10 wliT Tavisuflebis aRkveTa miusajes. aSS-Si 

2006 wels, pirvelad daakaves adamiani genitaluri damaxinjebis proceduris Catarebis 

safuZvelze. eTiopielma emigrantma mamakacma Tavis ori wlis gogonas saxlSi, samza-

reulos magidaze klitori moaWra. man micemul CvenebaSi ganmarta, rom `me mase unda 

SevunarCuno qalwuloba. aseTia RvTis neba.~ mamakacs sasamarTlom 10 wliT Tavisu-

flebis aRkveTa miusaja. sasjelis moxdis Semdgom ki gaZevebuli (deportirebul) iqna 

amerikidan mis samSobloSi, eTiopiaSi.26

2013 wels kataloniis sasamarTloSi saqme aRiZra ori gogonas genitaliebis dasax-

iCrebis Taobaze. braldebulebi dazaralebulis mSoblebi iyvnen. gogonebi 2007-2009 

wlebSi gambiaSi cxovrobdnen. am xnis ganmavlobaSi maTi mSoblebi espaneTSi imyofebod-

nen. 2010 wels gogonebi mSoblebTan gadavidnen. espaneTSi yofnisas gogonebi gineko-

logs gaesinjnen. eqimma veranairi anomalia ver SeniSna. daaxloebiT, erTi wlis Semdeg 

eqspertma daadgina, rom erT-erT gogonas sasqeso organoze Catarebuli iyo winad-

acveTis procedura. miuxedavad imisa, rom gogonas mSoblebi ar aRiarebdnen Cadenil 

danaSauls, yvela mtkicebuleba maT sapirispirod miuTiTebda. Catarebuli gamoZiebiT 

dadginda, rom gogonas winadacveTa Catarebuli iyo saxlis samzareuloSi, magidaze, 

basri, wvrili da grZeli makratliT. amasTanave dadgenil iqna is faqtic, rom swored 

mSoblebma ganacxades Tanxmoba am proceduris Catarebaze.27 espaneTis sasamarTlos 

mier gamotanili verdiqtiT orive mSobels 6-6 wliT Tavisuflebis aRkveTa Seefarda.28 

es kidev erTxel metyvelebs sasamarTlo xelisuflebis samarTlianobaze, rom mzad 

arian xeli Seuwyon genitaliebis dasaxiCrebis winaaRmdeg brZolis politikas da mTeli 

maTi ZalebiT SeZlon problemis maqsimalurad aRmofxvra.

4. qalis genitaliebis dasaxiCreba saqarTveloSi

miuxedavad imisa, rom kacobriobisa da msoflios winaSe gansaxilveli sakiTxi sakmaod 

mwvaved dgas, saqarTveloSi misi praqtika 2016 wlamde ar gamovlenila. qalis geni-

taliebis dasaxiCrebis Sesaxeb informacia 2016 wlis Semodgomaze gavrcelda. aRniSnul 

sakiTxze gancxadeba moamzada saxalxo damcvelma29 da aseve ganixila omisa da mSvidobis 

25 JohnsdoƩer S., Mestre R. M. M., Female Genital MuƟlaƟon in Europe: An analysis of court cases, 2015, 17, xelmis-

awvdomia: <hƩp://ec.europa.eu/jusƟce/gender-equality/files/documents/160205_fgm_europe_enege_report_en.pdf>, 
[14.03.2017].
26 <hƩp://ediƟon.cnn.com/2017/03/15/africa/us-ethiopia-deportaƟon/index.html>, [14.03.2017].
27 JohnsdoƩer S., Mestre R. M. M., Female Genital MuƟlaƟon in Europe: An analysis of court cases, 2015, 18, xelmis-

awvdomia: <hƩp://ec.europa.eu/jusƟce/gender-equality/files/documents/160205_fgm_europe_enege_report_en.pdf>, 
[14.03.2017].
28 Sentencia Audiencia Provincial de Barcelona, de 13 de Mayo, 2013, SAP B 4991.
29 <hƩp://www.ombudsman.ge/ge/news/saqartvelos-saxalxo-damcvelis-gancxadeba-qalis-genitaliebis-dasaxichrebis-shemtx-
vevebtan-dakavshirebit.page>, [26.08.2017].
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gaSuqebis institutma (IWPR).30 yvarlis municipalitetSi, soflebSi: TivSi, sarusosa 

da CanTlisyurSi dafiqsirda gogonaTa genitaliebis damaxinjebis faqtebi. adgilo-

brivi mosaxleoba gaxlavT daRestnidan Camosaxlebuli avarelebi. isini oficialurad 

muslimi sunitebi arian, Tumca maTi rjuli arqauli, islamuri da qristianuli ele-

mentebis nazavs warmoadgens.31 saxalxo damcvelis ganmartebiT, adgilobrivi mosaxleo-

ba adasturebs, rom arsebobs praqtika, romelsac `naTlobas~ uwodeben. genitaliebis 

dasaxiCrebis oTxi saxidan daRestanSi gavrcelebulia Semdegi sami meTodi: CaWra da 

sisxlis gamoSveba, klitoris nawilis amokveTa da klitorisa da mcire sasqeso bageebis 

amokveTa. yvarelSi ki avarelebi procedurisas mxolod da mxolod iyeneben CaWra-

sa da sisxlis gamoSvebas (suro) da klitoris nawilis mokveTas (Tivi, CanTlisyuri). 

adgilobrivi amina magomedova omisa da mSvidobis gaSuqebis institutTan ganmartavs, 

rom procedura tardeba saxlis pirobebSi, Tumca es saSiSi araa. is TviTonve Wris 

kans makratliT da zogjer amuSavebs spirtiT. aseve ambobs: `... amas muslimuri wesis 

mixedviT vakeTeb. me ar mrcxvenia imis, rom Cems rwmenas vinarCuneb~. aqve gviCndeba 

kiTxva, Tuki aRniSnuli namdvilad muslimuri tradiciaa da namdvilad emsaxureba sar-

wmunoebis dacvas, maSin ratom ganmartavs mufTi haji iasin alievi rom yurani msgavss 

arafers qadagebs?! misi TqmiT, qalebis winadacveTa aris mxolod da mxolod `adamianis 

Rirsebis Selaxva, fundamenturi uflebebis darRveva~. mTavari problema imaleba sazo-

gadoebaSi, adamianebSi, romlebsac swamT, rom maTi qmedebebi emsaxureba tradiciebis 

dacvas. maTTvis mTavari Rirebuleba swored ZirZveli, mama-papuri tradiciebia, ro-

melTa SenarCunebasac cdiloben. Tumca aucileblad unda iTqvas, rom Cven winaSe md-

gari gamowveva arc erT religiasa Tu tradiciasTan ar aris kavSirSi, mas aranairi sa-

fuZveli ar aqvs. swored aqaa problemac. sazogadoebam unda gaiTavisos, rom sasworze 

dgas adamianis iseTi fundamenturi uflebebi, rogorebicaa Rirsebis xelSeuxebloba, 

wamebisa da arahumanuri mopyrobis akrZalva, janmrTelobis ufleba da sxv. marTlac, 

saqarTvelos konstituciis me-17 da adamianis uflebaTa da ZiriTad TavisuflebaTa 

dacvis konvenciis me-3 muxlebis Tanaxmad, ikrZaleba adamianis wameba, arahumanuri, 

araadamianuri an Rirsebis Semlaxveli qmedebebi. ra aris wameba? martivad rom vTqvaT, 

wameba erTi adamianis mier meoris mimarT ganxorcielebuli iseTi qmedebebia, romlebic 

msxverpls ayenebs fizikur tkivils an/da fsiqologiur tanjvas. gogonebis genitali-

ebis dasaxiCreba adreul asakSive xdeba, rac, rogorc momentalur, ise gvian garTule-

bebs iwvevs. momentaluri gulisxmobs pirvelad reaqciebs, rogorebic SeiZleba iyos: 

Zlieri tkivili, SeSupeba, adgilobrivi qsovilebis dazianeba, Soki da sxv. xolo rac 

Seexeba gvian garTulebebs, igi gulisxmobs gogonas tanjvas mTeli cxovrebis manZilze 

mtkivneul Sardvas, mentrualur tkivils, sasqeso organoebis infeqciebs da sxv. ga-

mominare aqedan, genitaliebis dasaxiCreba swored wamebisa da arahumanuri mopyrobis 

erT-erTi gamovlinebaa, romelic daRs asvams adamianis fizikur da sulier mdgomareo-

bas mTeli cxovrebis manZilze.

garda qalis winadacveTisa, islamisa da iudaizmis mimdevrebs Soris aseve gavrcele-

bulia mamakacis winadacveTa, romelic gulisxmobs mamris asos kanis bolos mTlian an 

nawilobriv mokveTas. aRniSnul sakiTxze sakmaod siRmiseulad saubrobs batoni ba-

30 <hƩps://iwpr.net/global-voices/fgm-uncovered-georgia>, [28.08.2017].
31 <hƩp://www.nplg.gov.ge/gsdl/cgi-bin/library.exe?e=d-00000-00---off-0civil2-civil2-01-1--0-10-0--0-0---0prompt-10--..-4----4-- 
-0-1l--11-ru-10---10-ka-50--00-3-about-00-0-00-11-1-1uƞZz-8-00-0-11-1-0uƞZz-8-10&cl=CL1.33&d=HASH0141a49d695b-
1b00adf0e9b0.7&x=1>, [26.08.2017].

g. RvedaSvili, g. rogava  qalis genitaliebis dasaxiCreba _ novacia sisxlis samarTlis kodeqsSi



37

#2, 2017                    Tsu samarTlis mimoxilva

Cana jiSkariani. erT-erT statiaSi32 is aRniSnavs, rom saqarTveloSi mamakacebis winad-

acveTa arc sisxlissamarTlebriv da arc sakonstitucio samarTlebriv WrilSi farTo 

ganxilvis sagani ar yofila, aseve aRniSnavs, rom mamakacis winadacveTis janmrTelobis 

dazianebasTan gaigiveba ar aris swori. Tumca absoluturad gansxvavebul Sexedulebas 

vayalibebT gogonaTa winadacveTis SemTxvevaSi. Tuki mamakacebis winadacveTa religiu-

ri wes-Cveulebaa da amas islamis mimdevrebi asruleben, gogonaTa winadacveTa arc Zve-

li gadmonaSTia da arc religiuri adaTi. es aris gogonaTa sxeulebis damaxinjeba da 

maTi uflebebis Selaxva, rasac dRevandeli realobac gviCvenebs. da mainc, CavTvaloT, 

rom aRniSnuli sakiTxi garkveuli rwmenis mqone adamianebis wes-Cveulebaa. miuxedavad 

imisa, rom mravali qveynis kultura maT Zvel tradiciebze dgas, mainc gviCndeba kiTxva 

_ aqvs ki yvela am tradicias arsebobis ufleba, miT umetes, maSin, rodesac aRniSnu-

li adaTis Sedegi adamianis janmrTelobis dazianeba da zog SemTxvevaSi sicocxlis 

uflebis xelyofac ki aris?! rogorc ukve aRvniSneT, saqarTvelos mTavrobas 2016 

wlamde ar hqonia informacia gansaxilveli problemis Sesaxeb. Tumca 2016 wlis 25 no-

embers saxalxo damcvel uCa nanuaSvilis mier gamarTul sajaro debatebSi saxelmwifo 

administraciis warmomadgenelma qalbatonma mari jobavam ganmarta, rom problemis 

gamovleniTanave, pirvel etapze, saqarTvelos premieris TanaSemwis organizebiT Seiqm-

na araformaluri samuSao jgufi. aRniSnulSi CarTuli iqna uwyebaTa warmomadgenle-

bi da Camoyalibda moklevadiani da grZelvadiani samoqmedo gegma, romlis mixedviT, 

Catardeboda sxvadasxva informaciuli RonisZieba prevenciis saxiT. aseve, iusticiis 

saministrom dagegma sakanonmdeblo iniciativis momzadeba genitaliebis dasaxiCrebis 

kriminalizaciis Sesaxeb. dRes mTavrobam Seitana parlamentSi sakanonmdeblo iniciati-

va, romelic sisxlis samarTlis kodeqsis cvlilebas, kerZod ki 1332-e muxlis damate-

bas Seexeba.aRniSnuli, Tavis mxriv, qalis genitaliebis dasaxiCrebis kriminalizacias 

gulismobs.

5. muxli 1332, qalis genitaliebis dasaxiCreba _ novacia saqarTvelos 

sisxlis samarTlis kodeqsSi

evropis sabWos konvencia ̀ qalebze Zaladobisa da ojaxSi Zaladobis winaaRmdeg brZoli-

sa da prevenciis Sesaxeb~, igive `stambolis konvencia~ miRebul iqna 2011 wlis 11 maiss. 

misi mTavari mizania aRmoifxvras yovelgvari Zaladoba, romelic genderis niSniTaa gan-

pirobebuli. aRniSnuli pirvelia, sadac ganimarteba ̀ genderis~ zusti mniSvneloba. gar-

da amisa, konvenciis mTavari mniSvneloba mdgomareobs SemdegSi, misi monawile qveynebi 

iReben valdebulebas SeimuSaon proporciuli da efeqturi samarTlebrivi meqanizmebi 

qalebze Zaladobisa da ojaxSi Zaladobis winaaRmdeg brZolisa da prevenciisTvis.33 

saqarTvelom xsenebuls xeli moawera 2014 wlis 19 ivniss da aiRo valdebuleba Sees-

rulebina yvela moTxovna. swored esaa mizezi saqarTvelos sisxlis samarTlis kodeq-

sis cvlilebisa qalis genitaliebis dasaxiCrebis kriminalizaciis saxiT. rogorc ukve 

aRvniSneT, konvenciis erTaderTi mizani yovelgvari Zaladobis aRmofxvraa, swored 

32 jiSkariani b., religiuri winadacveTa da xanmrTelobis dazianeba bavSvis interesebis Tu religi-

uri tradiciebis upiratesi dacva, wignSi: Todua n. (red.), guram naWyebia _ 75 (saiubileo krebuli), 

Tb., 2016, 194.

33 evropis sabWos konvencia qalebze Zaladobisa da ojaxSi Zaladobis winaaRmdeg brZolisa da pre-

venciis Sesaxeb, stamboli, 11.05.2011, muxli 5-6.
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xsenebuls emsaxureba qmedebis kriminalizaciac. saqarTvelos mTavroba sakanonmdeblo  

iniciativaSi ganmartavs muxlis definicias _ religiuri, ritualuri, erovnuli, eT-

nikuri an sxva tradiciebis gavleniT an amgvaris gareSe, adamianis genitaliebis mTli-

anad an nawilobriv amokveTa, infibulacia an sxva saxis dasaxiCreba, an qalis iZuleba, 

darwmuneba an dayolieba, Caitaros amgvari operacia, garda im SemTxvevisa, rodesac es 

aucilebelia qalis sicocxlis an janmrTelobisaTvis.

1332 muxli saqarTvelos sisxlis samarTlis kodeqsis 21-e TavSi daikavebs adgils. 

aRniSnuli gulisxmobs adamianis sicocxlisa da janmrTelobisaTvis safrTxis Seqm-

nas, romlis sisxlissamarTlebrivi dacvis obieqti swored adamianis janmrTeloba an/

da sicocxlea. mocemuli muxlis definicia SesaZlebelia pirobiTad daiyos ramdenime 

nawilad: religiuri, ritualuri, erovnuli, eTnikuri an sxva tradiciebis gavleniT an 

amgvaris gareSe, 1. adamianis genitaliebis mTlianad an nawilobriv amokveTa, 2. infib-

ulacia an sxva saxis dasaxiCreba, 3. qalis iZuleba, darwmuneba an dayolieba, Caitaros 

operacia. aRniSnul SemTxvevebSi pirs ekisreba pasuxismgebloba sakuTari marTlsaw-

inaaRmdego qmedebisaTvis. norma moicavs absoluturad yvela SemTxvevas, romlebic 

zemoT ganvixileT. upirveles yovlisa, gamoricxavs yvelanair religiur, ritualur, 

erovnul, eTnikur Tu sxva saxis tradiciebis gavleniT qmedebis gamarTlebas, gamom-

dinare iqidan, rom arc erT xsenebulTan ar aqvs qalis genitaliebis dasaxiCrebas kav-

Siri, metic, is mxolod da mxolod adamianis Rirsebis Selaxvaze metyvelebs. agreTve, 

kriminalizdeba misi, rogorc mTlianad, ise nawilobriv amokveTa. aSkaraa, normaSi 

gaTvaliswinebulia genitaliebis dasaxiCrebis 1-li da me-2 tipebi. xolo rac Seexeba 

infibulacias, igive `faraonuli winadacveTa~, gulisxmobs me-3 tipis akrZalvas. Cven 

mier pirobiTad dayofil nawilebSi infibulaciasTan erTad sxva saxis dasaxiCrebacaa 

naxsenebi. swored am konkretul SemadgenlobaSi jdeba gogonaTa winadacveTis me-4 

tipi. garda amisa, aSkaraa msxverplis Tanxmoba piris braleulobas ar gamoricxavs, 

iqidan gamomdinare, rom misi iZuleba, dayolieba an darwmuneba iseve iTvaliswinebs 

pasuxismgeblobis dakisrebas, rogorc zemoTaRniSnuli SemTxvevebi. aqve unda gaviT-

valiswinoT, rom qmedeba gamarTlebulia, Tuki is Cadenilia qalis sicocxlis an jan-

mrTelobis dacvis mizniT. 

qalis genitaliebis dasaxiCrebis Semadgenlobas konkurenciis potenciali aqvs 

sisxlis samarTlis kodeqsis 117-e muxlTan, janmrTelobis ganzrax mZime dazianebasTan, 

Semdeg garemoebaTa gamo: rogorc aRvniSneT, dasaxiCrebis TiToeuli forma Sedegad 

sxvadasxva saxis dazianebebsa da fizikur darRvevebs iwvevs. Tuki mamakacis SemTxvevaSi 

winadacveTa mxolod kanis mocilebas gulisxmobs, qalis SemTxvevaSi, es faqtobrivad 

mTliani organos mocilebaa. amis Sedegia gogonaTa seqsualuri funqciis rRveva da 

frigiduloba, romlis warTmeva gulisxmobs adamianis Rrma fsiqo-seqsualur inva-

lidizacias. Sedegad adamiani invalidi xdeba seqsualuri TvalsazrisiT.

saqarTvelos sisxlis samarTlis kodeqsis 117-e muxliT 1-li nawiliT gaTvalis-

winebulia janmrTelobis ganzrax mZime dazianebis Semadgenloba, romelic gulisxmobs 

sxeulis dazianebas, romelic saxifaToa sicocxlisaTvis anda romelmac gamoiwvia mxed-

velobis, smenis, metyvelebis an romelime organos an misi funqciis dakargva. am konk-

retul SemTxvevaSi mniSvnelovania ganimartos, ras niSnavs `organos an misi funqciis 

dakargva~. organo gulisxmobs sxeulis romelime organos rogorc SigniT, ise gareT 

arsebul nawilebs, romelTa dakargviTac sxeulis mTlianoba irRveva da romelTa mo-

Sorebac ar SeiZleba, ise rom sxeuli ar daziandes. rac Seexeba misi funqcis dakargvas, 

xsenebuli gulisxmobs iseT SemTxvevas, rodesac adamiani kargavs konkretuli organos 
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mTavar funqcias misive xelyofis Sedegad. genitaliebi _ adamianis sxeulis ganuyofe-

li organoa, romlis amoWriT irRveva fizikuri mTlianoba. genitaliebs aqvs ori mTa-

vari funqcia _ sqesobrivi aqtis Sedegad orgazmis fizikur-fsiqologiuri gancdisa 

da gamravlebis unari. konkretul SemTxvevaSi gogona kargavs pirvel funqcias. imis 

gamo, rom saqarTvelos sisxlis samarTlis kodeqsis 117-e muxli konkretul daTqmas 

ar akeTebs Tu ra SeiZleba miviCnioT `organos funqciis dakargvad~, SegviZlia vivar-

audoT, rom nebismier SemTxvevaSi, erTi funqciis dakargvac sakmarisi iqneba imisaTvis, 

rom xsenebuli muxlis dispozicia Seikras, mTavaria, uSualod konkretuli organos 

funqcia iqnes xelyofili. aqedan gamomdinare, SegviZlia vTqvaT, rom Tu Sesabamis sisx-

lis samarTlis saqmeebze dainiSneba da Catardeba sasamarTlo eqspertiza, aseve Sesa-

bamisi specialistebis monawileobiT da dadgindeba xsenebuli Sedegis dadgoma, saxeze 

gveqneba sisxlis samarTlis kodeqsis 117-e muxliT gaTvaliswinebuli Sedegi, organos 

an misi funqciis dakargvis saxiT.

maSasadame, sadavo xdeba sakiTxi, rogor unda gaimijnos erTmaneTisgan 1332 muxliT 

gaTvaliswinebuli safrTxis Semqmneli deliqti da adamianis janmrTelobis winaaRmdeg 

mimarTuli danaSauli konkretul SemTxvevasTan mimarTebiT.

am danaSaulis Semadgenlobas safrTxis Semqmnel deliqtebisTvis damaxasiaTebeli 

niSnebic aqvs, kerZod, aseT qirurgiul Carevas momavalSi SeiZleba mohyves savalalo 

da janmrTelobisaTvis zianis mimyenebeli Sedegebi, rogorc fizikuri, ise fsiqologi-

uri TvalsazrisiT, razec zemoT detalurad gvqonda saubari.

garda zemoTaRniSnulisa, warmodgenili kanonproeqti sisxlis samarTlis kodeqsis 

1332-e muxlis pirveli nawiliT gaTvaliswinebuli danaSaulis sasjelis saxed da zomad 

iTvaliswinebs Tavisuflebis aRkveTas oridan oTx wlamde vadiT, rac warmoadgens nak-

lebad mZime danaSauls da aseve, ar isjeba misi momzadeba. xolo 117 muxlis 1-li nawil-

iT gaTvaliswinebuli danaSauli _ Tavisuflebis aRkveTas samidan eqvs wlamde vadiT, 

Sesabamisad, miekuTvneba mZime danaSaulTa kategorias, romlis momzadebac isjeba. gen-

italiebis dasaxiCreba Cadenili damamZimebel garemoebebSi, kerZod, arasrulwlovnis 

an umweo mdgomareobaSi myofis mimarT, iTvaliswinebs Tavisuflebis aRkveTas oTxidan 

Svid wlamde, xolo janmrTelobis ganzrax mZime dazianeba, Cadenili imave damamZimeb-

el garemoebebSi _ Tavisuflebis aRkveTas Svididan aT wlamde vadiT. warmodgenili 

kanonproeqtis ganmartebiT baraTSi miTiTebulia Semdegi: `stambolis konvenciis 38-e 

muxlis moTxovnidan gamomdinare kodeqss emateba 1332-e muxli, romelic iTvaliswinebs 

qalis genitaliebis dasaxiCrebis kriminalizacias. am saxis qmedebaTa sisxlis samar-

Tlis wesiT dasjadad gamocxadeba gansakuTrebiT mniSvnelovania im fonze, rodesac 

ukanasknel periodSi saqarTvelos teritoriaze gamovlinda araerTi msgavsi SemTxveva, 

Cadenili gogonebis mimarT.~34 aqve unda aRiniSnos, rom stambolis konvencia saxelmwi-

fos ar avaldebulebs axali, specialuri muxlis SemoRebas im SemTxvevaSi, Tuki qveynis 

kanonmdeblobaSi gaTvaliswinebulia norma, romelSic eqceva konkretuli danaSauli.

xsenebuli problemis mosagvareblad sakmarisi ar aris mxolod sisxlis samarTlis 

kodeqsis me-16 muxlis me-2 nawilze miTiTeba, romlis mixedviTac, Tu qmedeba gaTval-

iswinebulia zogadi da specialuri normebiT, danaSaulTa erToblioba ar arsebobs 

da pirs sisxlis samarTlebrivi pasuxismgebloba daekisreba specialuri normiT. rTu-

lia gadavwyvitoT konkurenciis sakiTxi genitaliebis dasaxiCrebis nebismier tipTan 

mimarTebiT, Tuki qmedebas ar mohyva organos an misi funqciis dakargva (romelic ze-

moT ganvixileT Tu ras gulisxmobs), igi konkurenciaSi modis saqarTvelos sisxlis 

34 ix. <hƩp://info.parliament.ge/file/1/BillReviewContent/142314>, [10.05.2017].
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samarTlis kodeqsis 118-120-e muxlebTan, xolo Tuki aRniSnuli Sedegi gvaqvs, maSin, 

rogorc visaubreT _ saqarTvelos sisxlis samarTlis kodeqsis 117-e muxlTan. Sesa-

bamisad, rTulia moviyvanoT magaliTad iseTi SemTxveva, romelic SesaZlebelia dak-

valificirdes mxolod saqarTvelos ssk-is 1332 muxliT. normis sistemuri adgilidan 

gamomdinare, zogadi da specialuri normebis urTierTmimarTebis sakiTxi mocemul 

konkretul SemTxvevaSi irelevanturia. gamosavlis povna SesaZlebelia Tu 1332-e mux-

liT gaTvaliswinebuli danaSaulis Semadgenlobis sistemur analizs movaxdenT da gan-

vixilavT aramxolod mis ZiriTad Semadgenlobas, aramed damamZimebel garemoebebTan 

erTobliobaSi.

1332-e muxlis me-3 nawili amZimebs pasuxismgeblobas qalis genitaliebis dasaxiCre-

bisaTvis, Tu aman gamoiwvia sicocxlis mospoba an sxva mZime Sedegi. rogorc aRiniSna, 

genitaliebis dasaxiCrebis ramdenime formis Sedegi sasqeso organos mTavari fiziolo-

giuri da seqsualuri funqciis dakargvaa, rac SesaZlebelia moazrebul iqnes 1332-e 

muxlis me-3 nawiliT gaTvaliswinebul ̀ sxva mZime SedegSi~, vinaidan calke damamZimebel 

garemoebad aRniSnuli norma ar iTvaliswinebs iseT qmedebas, romelmac janmrTelobis 

mZime dazianeba gamoiwvia.

garda amisa, sxva mZime Sedegis mimarT damnaSaves SeiZleba amoZravebdes, rogorc 

ganzraxva, ise gaufrTxilebloba. Tu mxolod gaufrTxileblobas vigulisxmebT, aseT 

SemTxvevaSi, is piri vinc Segnebulad uSvebda an surda aseTi Sedegis dadgoma, miiRebs 

dausabuTebel SeRavaTs da daisjeba SedarebiT msubuqad, vidre is, vis qmedebasac 

gaufrTxileblobiT mohyveba aseTi Sedegi. ganzraxvis arsebobis SemTxvevaSi, pirs pa-

suxismgebloba daekisreba 1332-e muxlis 1-li nawiliT, Sesabamisi sanqciis farglebSi, 

an 117-e muxlis 1-li nawiliT, an danaSaulTa erTobliobiT, romelic Zalian sadavoa 

imis mixedviT, Tu rogor gadawydeba am normebs Soris konkurenciis sakiTxi. xolo 

Tu qmedebas gaufrTxileblobiT mohyva janmrTelobis mZime dazianeba, piri daisjeba 

1332-e muxlis me-3 nawiliT, Sesabamisi sanqciis farglebSi, rac gaumarTlebelia. imaves 

ver vityviT sicocxlis mospobis mimarT, vinaidan ganzrax mkvlelobisaTvis sasjeli 

gacilebiT maRalia. amasTan gasaTvalisinebelia, rom umetes SemTxvevaSi aseTi qirur-

giuli Carevis motivi aris qalis seqsualuri funqciis dakargva _ ltolva partnioris 

mimarT, raTa minimumamde iqnes dayvanili misi mxridan meuRlis Ralatis riski. Sesa-

bamisad, damnaSaves TiTqos yovelTvis aqvs gacobierebuli, rom msxverpls miayenebs 

janmrTelobis mZime dazianebas da surs es Sedegi. 

zemoaRniSnulidan gamomdinare, 1332-e muxlis me-3 nawiliT gaTvaliswinebul sxva 

mZime SedegSi aucileblad unda moviazroT janmrTelobis mZime dazianeba, seqsualuri 

funqciis dakargvis saxiT, raTa damnaSavis qmedebas mieces adekvaturi sisxlissamarT-

lebrivi Sefaseba, mogvardes konkurenciis problema 117-e muxlTan. im SemTxvevaSi, 

Tuki gogonaTa genitaliebis dasaxiCreba moxdeba xsenebulis me-3 an me-4 formiT, rom-

lis Sedegad gogona seqsualurad invalidi gaxdeba da es dadasturebuli iqneba Sesa-

bamisi eqspertiziT, damnaSavis qmedeba unda dakvalificirdes 1332-e muxlis me-3 nawil-

iT, xolo 1-l da me-2 tipebis SemTxvevaSi, rodesac aRniSnuli Sedegi ar dafiqsirdeba, 

dakvalificirdeba xsenebuli muxlis 1-li nawiliT.

gamosavali arsebobs im SemTxvevaSic, Tuki sasamarTlo praqtika sxva mZime SedegSi 

ar CaTvlis janmrTelobis mZime dazianebas. aseT SemTxvevaSi, unda Seicvalos 1332-e 

muxlis 1-li nawilis formulireba da Camoyalibdes Semdegnairad: religiuri, ritua-

luri, erovnuli, eTnikuri an sxva tradiciebis gavleniT an amgvaris gareSe, qalis gen-

italiebis mTlianad an nawilobriv amokveTa, infibulacia an sxva saxis dasaxiCreba, an 
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qalis iZuleba, darwmuneba an dayolieba Caitaros amgvari operacia, Tu mas ar mohyo-

lia am kodeqsis 117-e muxliT gaTvaliswinebuli Sedegi, garda im SemTxvevisa, rodesac 

es aucilebelia qalis sicocxlis an janmrTelobisaTvis.

am ukanasknelis SemTxvevaSi, janmrTelobis mZime dazianebis arsebobis dros dam-

naSavis qmedeba dakvalificirdeba 117-e muxlis 1-li nawiliT, xolo aseTi Sedegis 

ararsebobisas _ 1332 muxlis 1-li nawiliT.

6. daskvna

wlebis ganmavlobaSi, saqarTveloSi qalis genitaliebis dasaxiCreba farTo ganxilvis 

sagani ar yofila. sazogadoebis didi nawilisTvis es problema TiTqmis ucnobi iyo. da-

narCeni ki Tvlida, rom es maTTvis mniSvnelovani religiuri rituali iyo da gogonebis 

winadacveTiT rwmenis gamyarebasa da SenarCunebas uwyobdnen xels. magram realoba 

sxvanairia. samwuxarod, qalis genitaliebis dasaxiCreba iwvevs araerT janmrTelobis 

problemas, romlebic zemoT ganvixileT da xSir SemTxvevaSi msxverplis sikvdilis 

mizezic xdeba. SesaZlebelia ki, qveyana, sadac araerT adamians aRniSnuli `ritualiT~ 

janmrTelobis an/da sicocxlis xelyofa emuqreba, didisimkacriT ar ekidebodes am 

problemas?! ra Tqma unda, ara! 

qalis genitaliebis dasaxiCreba, rogorc novacia saqarTvelos sisxlis samarTlis 

kodeqsSi, aris umniSvnelovanesi wingadadgmuli nabiji, rogorc adamianis ZiriTadi 

uflebebisa da Tavisuflebebis dacvis, ise qalTa mimarT Zaladobis aRmofxvrisaken. 

msoflios araerTi qveynis praqtikam kargad dagvanaxa, Tu ramdenad saWiroa swori 

samarTlebrivi meqanizmebis SemuSaveba qalTa mimarT Zaladobis winaaRmdeg brZoli-

saTvis. vTvliT, rom axali sisxlissamarTlebrivi norma aris sworad gansazRvruli 

berketi qalis uflebebis dasacavad, raTa mixvdnen adamianebi, rom isini religiis dac-

visaTvis ki ar ibrZvian, aramed mZime danaSauls sCadian.





II. statiebi

II. ARTICLES





45

Lela Totadze (LL.B. Student, TSU)

The Contradic on Between Natural Law and Posi ve Law According to “An gone” by 
Sophocles

Abstract

The present arƟcle reviews the legal opinions of Sophocles regarding the relaƟonship between natural and 
posiƟve law, characterisƟcs thereof and features of penalƟes. The research aƩempts to resolve the issue of 
“legal injusƟce” based on the abovemenƟoned work, which is regarded as a “classical drama of rebellion” 
in the world literature.

The arƟcle demonstrates the conflict of two laws and analyses it based on the acƟons of the charac-
ters of the tragedy. The author reviews AnƟgone whose acƟons are dictated by natural law and then the 
guardian of posiƟve law — King Creon. The discourse about the relaƟonship between the two laws is based 
on the opinions and findings of different scholar-criƟcs. The arƟcle indicates Sophocles’ point of view as 
to the connecƟon between crime and punishment, characterisƟcs thereto, types and purposes thereof.

The principal method of this research is analysing the statements of Sophocles and his contemporar-
ies, ancient mythology, history, clarificaƟons of “AnƟgone” made by jurists, philologists and philosophers, 
as a result of which Sophocles’ aƫtude towards the issues menƟoned above has finally been revealed.

Indeed, this topic is of great significance, as it explores the poliƟcal and legal opinions of Sophocles 
expressed in “AnƟgone”, which had a huge impact on forming the western ideology. The arƟcle also refers 
to the legally acknowledged Radbruch formula according to which legal norms should be followed in any 
case unless posiƟve law is unjust to such extent that jusƟce shall prevail over the invalid law. It is worth 
noƟng that before the Radbruch formula appeared in legal philosophy and doctrine, Sophocles’ version of 
this theory had already existed in the ancient literature.

The arƟcle poses an issue as to which law prevails in the conflict between the divine (unwriƩen) and 
posiƟve laws. The author has researched different points of view concerning this issue and has come to the 
conclusion that when posiƟve law contradicts natural law in relaƟon to the following fundamental rights — 
the right to dignity, the right to conscience, the right of belief, and there is no obligaƟon to endure, refusal 
to follow the law is no longer crime under natural law.
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1. Sesavali

sanam bunebiTi samarTlidan momdinare adamianis ZiriTadi uflebebi da Tavisuflebebi 

ganviTarebuli qveynebis umaRles kanonSi _ konstituciaSi aisaxeboda, kacobriobis 

istoriis manZilze saxelmwifoebSi xSiri iyo e.w. „kanonieri usamarTlobis“1 SemTx-

vevebi, rodesac pozitiuri kanonebi dauwereli samarTlis fundamentur principebs 

ewinaaRmdegeboda. zogjer aseT SemTxvevebs iuristebi „antigones dilemis“ saxeliTac 

moixsenieben.2 antikur xanaSi moRvawe filosofosi da tragikosi sofokle (Zv. w. V s.), 

erTi-erTi iyo im ZvelberZen moazrovneTa Soris, romlebic bunebiTi (RvTaebrivi) da 

pozitiuri samarTlis damokidebulebasa da upiratesobebze msjelobdnen. RvTaebrivi 

kanonebi nawilobriv moralur imperativebs, nawilobriv universalur principebs ga-

moxatavdnen.3 sofokles 123 tragediidan, romlebSic misi politikursamarTlebrivi 

Sexedulebebi ikiTxeba, Cvenamde mxolod Svidma moaRwia, romelTa Soris erTi-erTi 

antigonea. am tragediaSi ikveTeba sofokles Sexedulebebi aRniSnul sakiTxze. 

Cemi kvleva exeba swored „kanonieri usamarTlobis“ SemTxvevis gadawyvetas so-

fokles tragediis _ `antigones~ mixedviT, romelic msoflio literaturaSi `dau-

morCileblobis klasikur dramas~ warmoadgens. kvlevis mizans warmoadgens sofokles 

samarTlebrivi Sexedulebebis dadgena bunebiTi da pozitiuri samarTlis urTier-

damokidebulebis Sesaxeb. 

* ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis bakala-

vriatis saganmanaTleblo programis me-2 semestris studenti.

1 xubua g., samarTlis Teoria, Tb., 2015, 47. 

2 Oleson, J. C., The AnƟgone Dilemma: When the Paths of Law and Morality Diverg, Cardozo Law Review, volume 29:2, New 
York, 2007, 669.
3 Webster T.B.L., An introducƟon to Sophocles, London, 1969, 27.
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2. ori simarTlis dapirispireba

sofokles antigone qalia, romelic cdilobs, sakuTari Zma damarxos mefis akrZalvis 

miuxedavad, radgan im dros gavrcelebuli rwmeniT, im adamianis suli, romlis gvamsac 

ar damarxaven, or _ amqveyniur da imqveyniur _ samyaros Soris rCeba. amasTan, antigone 

icavs sakuTari Zmis Rirsebis uflebas. kreoni _ mefe, romelic am akrZalvas awesebs, 

fiqrobs, rom ase icavs saxelmwifo wesrigs, da sazogadoebaSi samarTlianobis grZno-

bis dakmayofilebas uwyobs xels. saberZneTSi marTlac arsebobda kanoni micvalebulis 

damarxvis Sesaxeb, romlis mixedviTac, moRalatis damarxva mxolod qveynis gareT Sei-

Zleboda, radgan miaCndaT, rom moRalate sikvdilis Semdegac agrZelebda qveynis Se-

bilwvas.4 antigone upirispirdeba kanons, rodesac saxelmwifos miwaze marxavs polini-

kes, misi qmedeba srul winaaRmdegobaSi modis saxelmwifos pozitiur samarTalTanda 

scdeba mis zRvars.5

tragediaSi warmodgenilia samoqalaqo daumorCileblobis magaliTi usamarTlo 

kanonis winaaRmdeg. Tumca maria falkoni Tvlis, rom samoqalaqo daumorCileblobad 

antigones qmedebis miCneva rTulia, radgan daumorCileblobaSi mravali moqalaqe unda 

iRebdes monawileobas,6 amis sapirispirod SeiZleba iTqvas, rom antigone imaTi saxeli-

Tac moqmedebs, romlebsac eSiniaT, xma amoiRon bunebiTi samarTlis dasacavad. mTavari 

gmirebi: kreoni da antigone, warmoadgenen or, sruliad ganyenebul mxares: antigone 

warmoadgens oikosis, individis, RvTaebrivi kanonebis damcvelis interesebs, kreoni 

ki, rogorc Seuvali monarqi _ xelisuflebas, poliss da saxelmwifo xelisuflebis 

uzenaes kanons, romelic moqalaqeTagan moiTxovs pativiscemas, erTgulebas, da yvela-

ferTan erTad, upirobo morCilebas. mis politikur filosofias kargad asaxavs misi 

mimarTva hemonisadmi: „vinac qalaqma airCia, xams misi smena“. meore mxriv, antigone, ro-

melic gmobs usamarTlo aqts, gamoxatavs srul upativcemulobas adamianuri kanonebi-

sadmi. is akeTebs imas, rac misi rwmeniTa da warmodgeniT ufro meti uflebamosilebis 

mqonis mieraa dawesebuli. igi Tamamad acxadebs kreonis winaSe: „magram es xom zevsisgan 

ar iyo Tqmuli… ar CamiTvlia Seni sityva egzom Zlierad, rom dauwerel da uryevel 

RmerTTa kanonebs gadasuliyav Sen, mokvdavi adamiani“.7 

rogorc Cans, sofokle eTanxmeboda sokrates mosazrebas imis Sesaxeb, rom xeli-

sufali, romelic kanonmorCilebas moiTxovs saxelmwifos wesrigis mizniT, marTalia, 

rom kanonis morCileba samarTliania, iseve rogorc RvTiuri samarTlis sxva danawesi, 

swored amitom arguna kreons Tavisi wili simarTlis tarebis ufleba. antigonesac 

da kreonsac swamT sakuTari poziciebis samarTlianoba da sxva gmirebsac uWirT gan-

sazRvron, maT Soris romelia ufro marTali: „ar SemiZlia rom uarvyo misi simarTle, 

rac Sen miTxari, arc is vici, rogor uarvyo“ _ eubneba mamas hemoni. SeiZleba iTqvas, 

rom TiToeulma miiRo swori gadawyvetileba im garemoebebis gaTvaliswinebiT, ro-

melTa winaSec idgnen. ismenes msgavsad, romelic kanondaumorCileblobas moqalaqeTa 

winaaRmdeg gadadgmul nabijad aRiqvams, antigonemac icis, rom am qmedebiT sakuTari 

saxelmwifos moqalaqeTa interesebis winaaRmdeg midis: missave sityvebSi Cans es cod-

na, polinikes nacvlad Cemi Svili an qmari rom yofiliyo, „moqalaqeTa winaaRmdeg ar 

Cavidendi amnair saqmes“. magram Tu antigone Tavs Seikavebda da pativs scemda kanons, 

4 Зелинский Ф. Ф., Трагедия Власти, wignSi: Софокл, Драмы, том 2, Москва, 1915, 312.
5 Dolin, K., A CriƟcal IntroducƟon to Law and Literature, Cambridge, Cambridge University Press, 2007, 8.
6 Tella M. J. F., Law and literature, Leiden, Boston, 2016, 65-66.
7 sofokle, Tebes tragediebi, Tb., 1988, 219.
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rom daetovebina misi gardacvlili Zma daumarxavad, igi iZulebuli iqneboda, mTeli 

cxovreba sindisis qenjnaSi gaetarebina, im rwmeniT, rom misi Zmis suli amqveyniur da 

imqveyniur samyaroTa Soris ixetialebda, amasTan mas unda daecva sakuTari Zmis Rirse-

ba: „pativis misagebs mivage pativi“ _ ambobs is.8 

antigone aris erTaderTi, romelsac tragediaSi `bavSvs~ uwodeben, amaze lakani 

yuradRebas amaxvilebs. miuxedavad imisa, rom orive mxares sakmarisi argumentebi 

gaaCnia sakuTari simarTlis dasamtkiceblad, mxolod antigone aRafrTovanebs mkiTx-

vels, radgan masSi bavSvur Tavisuflebas da urCobas vxedavT, rac Tavad lakans sofok-

les mxridan antigones gamarTlebis miniSnebad miaCnda.9 leskic amaxvilebs yuradRebas 

imaze, rom mTavar gmirs gaaCnda raRac TviTneburi, siSmagis msgavsi, rac ar aris da-

maxasiaTebeli antikuri xanis tragediis idealuri gmirisaTvis.10 antigone bavSvs hgavs 

urCobiT, samarTlis subieqturi xedviTa da gulwrfelobiT. masSi Camoyalibebuli 

principebi ufro mtkicea, vidre konvencionaluri morali, rom kanonisadmi morCile-

ba savaldebuloa; igi ewinaaRmdegeba im gavrcelebul Sexedulebasac, rom qalebs ar 

SeuZliaT SeewinaaRmdegon kacebs.11 mas individualuri morali gaaCnia, xolo misi Ta-

visufleba swored am moraluri principebisTvis brZolaSi gamoixateba: is ver swiravs 

Zmas or samyaros Soris xetialisTvis. „RmerTebisaTvis valis Sesrulebaa“ misi mizani, 

„sindisi dastanjavs, Tu ase ar moiqca“. antigone Tvlis, rom „hadesi Tavisas moiTx-

ovs“. swored mTavar gmirze saubrisas axsendeba sofokles, raoden Zlieria daumone-

beli adamiani: „win miiwevs da ar uZneldeba winsvla... mxolod hadess ver ganerideba“, 

Tumca esec ki miuTiTebs imaze, rom antigone garkveuli TvalsazrisiT mainc scdeba, 

radgan sofokle mis daumorCileblobas usvams xazs, romelsac gamoxatavs amqveyniuri 

samyarosa da saxelmwifos mimarTac. areulobaTa uwyveti jaWvis Semdeg TebeSi wesrigi 

da simSvide isadgurebs, da swored am dros xdeba urCi antigone sasjelisTvis Tav-

idanve ganwiruli. daraji, romelmac Seipyro igi, ambobs: „TvaldaxuWulTa avitaneT 

RmrTeebri seni da merme, roca Cadga grigali, gamoCnda bavSvi“. amasTan, uxucesebi 

mimarTaven antigones: „TviTneba gaqvs zne da imitom isjebi“, rac imas gulisxmobs, rom 

antigone ewinaaRmdegeba im Zalas, romelic masze maRla dgas uflebamosilebiT. anti-

gonec uwodebs sakuTar Tavs `damnaSaves~,12 mxolod adamianuri samarTliT.

kreonic, Tavis mxriv, marTalia, maSin rodesac kanonmorCilebas mtkiced moiTxovs. 

sazogadoebrivi wesrigis damyarebis aucilebloba aiZulebs mas, or Zmas Soris erT-

erT gmirad Seracxos, xolo meore _ mtrad. sofokle mis mizans pirdapir ar amxels, 

magram, cxadia, SvidTa brZolisa da Tebes areulobis Semdgom mas evaleba, rogorc 

mefes, daamyaros simSvide saxelmwifoSi. „dasacavia agrerigad swored wesrigi“ _ am-

bobs igi. im SemTxvevaSi, Tu kreoni gaauqmebda kanons, misi Zalaufleba, misi unari rom 

gaZRoloda sazogadoebis marTvas, Seiryeoda. „Tu me davuSveb areulobas Cems saxlSi“, 

_ fiqrobda is, _ „me davuSveb areulobas gareTac“, „Zalauflebas vicav Cemsas, amitom 

vcdebi?~13 

Jan anui piesaSi `antigone~, romelic sofokles tragediaze dayrdnobiT dawera, 

8 sofokle, Tebes tragediebi, Tb., 1988, 243.

9 Lacan J., The Ethics of Psichoanalysis 1959-1960: The Seminar of Jacques Lacan, Book VII, London, 1992, 250.
10 Lesky A., Die tragische Dictung der Hellenen, Göƫngen, 1972, 203.
11 ix. sofokle, Tebes tragedia, Tb., 1988, 203. antigone uaryofs ismenes mosazrebas, romelic am-

bobs: `qalebad viSviT da ar ZalgviZs kacebTan brZola~.

12 ix. iqve, 204.

13 ix. iqve, 234.
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ufro Rrmad swvdeba kreonis qmedebis mizezs da ambobs, „saWe xom unda marTos vin-

mem“, da mraval areulobagamovlil Tebes adarebs Suagul zRvaSi dazianebul xomalds, 

wyliT rom ivseba da iZireba, aseT dros „Tavis pawawina saqmeze“ rom ifiqros yve-

lam, gemi udaod daiRupeba. Jan anuis kreoni swored amitom ayenebs eWvqveS bunebiT 

samarTals, romelic nakleb obieqturia misTvis, rodesac saxelmwifos ganmtkiceba 

sWirdeba, prezufcia imisa, rom areuloba ar ganaxldes, amisTvis aucilebelia, rom 

meamboxe, Tundac ubralo, Tundac ukve micvalebuli samagaliTod daisajos.14 cno-

bili mosamarTle riCard posneri akritikebs antigones, imis gamo, rom ver daicva 

wonasworoba saxelmwifosa da ojaxis erTgulebas Soris, lakanis msgavsad, igi xazs 

usvams antigones bavSvur xasiaTs, imisaTvis, rom antigones subieqturoba daamtkicos. 

is subieqturia, misTvis SeuZlebelia sajaro interesis gaTvaliswineba da saxelmwi-

foebrivi aucileblobis gacnobiereba. posneri adanaSaulebs mas, rogorc ugunursa 

da saxelmwifo wesrigis damrRvevs, rogorc iseTi danaSaulis Camdens, romelsac ar 

Caidenda Tanamedrove sazogadoebis gonieri da keTilSobili wevri. amarTlebs kreons, 

romelic icavda saxelmwifos interessa da wesrigs. misi azriT, kreoni dapirispireba-

Si obieqturad marTali iyo, xolo antigone jinian bavSvs hgavda, romelic ararsebul 

kanonTa aRsrulebisTvis ibrZoda.15

posneris es damokidebuleba mravalTa kritikis sagani gaxda. jeims boid vaiTi Tav-

is kritikaSi miuTiTebs, rom posneri dapirispirebisas aucileblad Tvlida, romelime 

daedanaSaulebina meoris gasamarTleblad, aviwydeboda, rom maT Soris msgavseba ufro 

didia, vidre _ gansxvaveba, am mxriv, igi hegeliseul interpretacias iziarebs, romlis 

mixedviTac, swored ori erTmaneTisagan gansxvavebuli da Tanabari simarTlis dapirisp-

ireba qmnis tragedias: antigones simarTle upirispirdeba kreonis simarTles, romel-

ic saxelmwifos wesrigis, sajaro interesis dacvis survilSi mdgomareobs.16 aRniSnavs, 

rom `antigones~ kiTxvisas gasaTvaliswinebelia nawarmoebSi aRwerili tiranuli epoqa, 

romelic ar iTvaliswinebs moqalaqeTa interesebs, da antigones gansja SeuZlebelia 

mxolod `Tanamedrove sazogadoebis~ gadmosaxedidan.17 orive, Tavis mxriv, marTalia: 

antigonec da kreonic. Tebeli uxucesebi aRniSnaven hemonisa da kreonis saubris Ses-

axeb: „orive mxare kargad gansjiT“.18 sainteresoa, lataCis mosazrebac, romelic miiC-

nevs, rom orive mxares surs, iyos samarTliani, magram orive sCadis usamarTlobas: 

antigones surs, rom is, rasac RvTiur kanons uwodebs, adamianis mier gamocemuli 

kanonis dakninebiT absolutur normamde aRamaRlos, xolo kreoni absolutur mniSvne-

lobas aniWebs mis mier gamocemul kanons, rac mis tiranobaze metyvelebs, Sesabamisad, 

orive maTgani gadadis adamianTaTvis dadgenil zRvars.19 

kreoni, marTalia, erTi SexedviT icavs sajaro interess, magram amave dros yurs 

ar ugdebs moqalaqeebs, igi ambobs, „gana qalaqma unda miTxras, ra davaweso?... misad ar 

Tvlian gana qalaqs, vinc mas ganagebs?“20 igi moqalaqeebs SiSs unergavs, igi qedmaRa-

lia, da `zviadi~ _ rogorc tragediis bolos uwodebs sofokle da misi mmarTvelobac 

14 anui J., antigone, Tb., 1984, 63. 

15 Posner R. A., Law and literature: A Misunderstood RelaƟon, Harvard University Press, Cambridge, 1988, 112.
16 Гегель Г. В. Ф., Философия Религии, Том 2, Москва, 1977, 156.
17 White J. B., What Can a lawyer learn from literature?, Harvard law review, Volume 102, № 8, Cambridge, MassachuseƩs, 
1989, 2042-2044.
18 sofokle, Tebes tragediebi, Tb., 1988, 232.

19 Latacz J., Einführung in die griechische Tragödie, Göƫngen, 1993, 212.
20 sofokle, Tebes tragediebi, Tb., 1988, 233.
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swored ase xasiaTdeba, mas ar SeuZlia daTmos moqalaqeTa winaSe, Secvalos kanoni. es 

garemoebebi ki imaze metyvelebs, rom igi tirania. Sesabamisad, misaRebia is interpreta-

cia, romlis mixedviTac, tragediaSi brZola mimdinareobs ara saxelmwifos, aramed 

misi ganusazRvreli Zalauflebis winaaRmdeg. ganusazRvreli Zalaufleba mdgomareobs 

mZleTamZle kanonSi, romelSi Carevac dauSvebelia. leskis mixedviT, amgvari inter-

pretaciiT `antigones~ jer kidev 1875 wels ganixilavda miuleri.21 amasTan, kreons ar 

esmoda, rom saxelmwifo calkeuli individebisagan Sedgeboda, rac imaSic gamoixate-

boda, rom tragediis ganmavlobaSi igi xSirad saubrobda saxelmwifoze, sazogadoebis 

interesebze, magram ugulvebelyofda calkeul individebs, maT uflebebs, SiSs unerga-

vda sazogadoebas, romlis interesebSic realurad ar Sedioda kreonis gadawyvetile-

ba22. misi kanoni, romelic RvTiur kanons ewinaaRmdegeboda, ar iyo keTilgonivruli, 

marTebuli. r. gordeziani antigones pozicias pirobiTad humanurs uwodebs, xolo 

kreonis pozicias _ antihumanurs23.

zogadad, tiraniis winaaRmdeg mimarTuli protesti gamarTlebulia bunebiTi samar-

Tlis principebiT.24 Sesabamisad, antigones protestic am TvalsazrisiT, gamarTle-

bulia. sayuradReboa, ra mniSvnelobas aniWebda Tavad sofokle bunebiTi samarTlis 

principebs, amarTlebda Tu ara tiraniis winaaRmdeg mimarTul protests, kanondau-

morCileblobas rig SemTxvevebSi.

3. bunebiTi samarTlis upiratesoba tragediaSi

antigones simarTle gadawonis kreonisas. is, rogorc monarqi, valdebulia miiRos 

gonivruli gadawyvetilebebi, brZanebebi, romlebic ar Selaxavs sxvaTa uflebebs. mas 

SeeZlo, aerCia samoqmedod sxva gza, magram maSinac ki, roca sakuTar Secdomebs mixvda, 

qedmaRlobam xeli SeuSala swori gadawyvetilebis miRebaSi. 

antigones saqcieli gamarTlebulia, ara mxolod imis gamo, rom igi siyvaruliT mo-

qmedebs, aramed imis gamo, rom is Zmis fundamentur, bunebiT uflebebs icavs. igi imisT-

vis ibrZvis, rom aRadginos Zmis Rirseba. „pativis misagebs mivage pativi“ _ ambobs Tavad 

ukve sasikvdilod ganwiruli, da mainc Seupovrad morwmune sakuTari simarTlisa. `an-

tigone~ aCvenebs, rom arsebobs iseTi universaluri principebi, romlis gamoc brZola 

gamarTlebulia pozitiuri samarTlis winaaRmdeg, miuxedavad imisa, rom am principebis 

wyarosTan ar gvaqvs kavSiri, da isini ubralod arsebobs yvelas warmodgenaSi.25 

„simamacis ukidures zRvarze mixvel da samarTlis“ _ eubneba uxucesTa qoro akl-

damaSi mimaval antigones, Semdgom amatebs: „o, esoden maRal taxtsac mienarcxe, Cemo 

bavSvo“, _ am sityvebiT sofokle TiTqos ajamebs antigones qmedebas, rogorc simar-

Tlis ukidures zRvramde misvlas, da rogorc Cans, amarTlebs mas. SemdgomSi, roca 

tiresiasi kreons momavlis Sesaxeb acnobebs, samarTlisa da RmerTebis nebis aRsas-

ruleblad, mas or winapirobas wauyenebs, polinikes damarxvas da antigones gamoyvanas 

akldamidan. aq ukve ikveTeba is, rom tragediaSi RmerTebi mfarveloben antigones, 

21 miuleri k.o., berZnuli literaturis istoria, Tb., 1875, 3, 118.

22 Nussbau M. C., The Fragility of Goodness Luck and Ethica in Greek Tragedy and Philosophy, Cambridge University Press, 
Cambridge, 2001, 61.
23 gordeziani r., berZnuli literatura, Tb., 2002, 351-360.

24 xubua g., samarTlis Teoria, Tb., 2015, 48.

25 Douzinas C., The End of Human Rights, CriƟcal Legal Thought at the Turn of the Century, Oxford, 2000, 9.
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sofokle gulisxmobs, rom mTavari gmiris qmedeba ar SeiZleba danaSaulad miiCneodes, 

mas gamarTlebulad miiCnevs. 

sakamaToa, RvTiuri (dauwereli) da adamianis mier dadgenili samarTlis Widil-

Si romeli rCeba sabolood gamarjvebuli. erT-erTi mosazrebis mixedviT, sabolood 

gamarjvebuli rCeba pozitiuri (dawerili) kanoni, rac imaSi gamoixateba, rom RvTiuri 

samarTlis mimdevari antigone da misi momxre hemoni gamoqvabulis sibneleSi iRupebi-

an. s. yauxCiSvilis azriT, maTi sikvdili sibneleSi simbolurad gamoxatavs RvTiuri 

samarTlis damarcxebas pozitiurTan brZolaSi.26

Tumca xorciel sikvdilSi ar SeiZleba, Tundac simbolurad, ideis sikvdili ig-

ulisxmebodes. idea ar kvdeba maT avtorebTan erTad. antigone Tavs iklavs, igi saku-

Tari sikvdiliTac ki gamoxatavs daumorCileblobas kreonis kanonebisadmi, misi ti-

ranuli gadawyvetilebisadmi. „Tu RmerTebisTvis kargi aris es da saWiro, mSvidad, 

uSfoTvlad daviTmendi Rirseul sasjels“ _ Tavadac ambobs is, magram vinaidan anti-

gonem ver Seicno am sasjelis samarTlianoba, saWiroeba, man mSvidad da uSfoTvelad 

veRar daiTmina sasjeli. misi TviTmkvleloba mtkicebaa imisa, rom ar aRiarebs sasje-

lis samarTlianobas. misi sikvdiliT azri ki ar mokvda, aramed kidev ufro ganmtkic-

da, kreonis neba da goneba daimorCila. misaRebia mosazreba, romelic miiCnevs, rom 

tragedia kreonis kraxiT mTavrdeba da kreoni aris is, vinc arsebiTad isjeba.27 Sesa-

bamisad, imarjvebs antigones simarTle, xolo kreonisa _ marcxdeba. SeiZleba iTqvas, 

rom antigones ar Caudenia danaSauli, da igi ar isjeba arc RmerTTagan e.i. dauwereli 

samarTliT, da arc adamianis mier dadgenil sasjels aRiarebs. kreonma marcxi ganica-

da da sakuTari ojaxis wevrebis sicocxliT zRo. misaRebia is Sexeduleba samarTalSi, 

rom bunebiTma samarTalma tragediaSi mniSvnelovani gamarjveba moipova sikvdilTan 

Segebebuli antigones saxiT.28

4. sasjelis xasiaTi tragediaSi `antigone~

sofokle bunebiTi samarTlis sasajelTa Sesaxeb pirdapir ar saubrobs tragediaSi, ma-

gram misTvis damaxasiaTebeli literaturuli ostatobiT moqnilad exeba am sakiTxebs. 

`antigoneSi~ kargad Cans danaSaulisa da sasjelis mimarTeba, bunebiTi samarTlis sas-

jelTa Taviseburebebi, miznebi. es sakiTxebi imdenad mniSvnelovania, ramdenadac daka-

vSirebulia imdroindel antikur msoflmxedvelobasTan, ZvelberZenTa warmodgenebTan 

miTologiaze, RmerTebze, maT miznebze, Sesabamisad, samarTlsa da samarTlianobaze, 

samarTlis daniSnulebaze. 

26 yauxCiSvili s., berZnuli literaturis istoria, I, Tb., 1950, 312.

27 gordeziani r., berZnuli literatura, Tb., 2002, 351-360.

28 Le Bel M., Natural Law in The Greek Period, Notre Dame Law School, Natural Law InsƟtute Proceedings, Volume 2, South 
Bend, 1949, 14.
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4.1. danaSauli da sasjeli

Tavdapirvelad kreonma brZana im damnaSaveTa Cakirva, Caqolva, romlebic mis nebas 

SeewinaaRmegebodnen da polinikes damarxvas Seecdebodnen. rogorc irkveva, Zveli sa-

berZneTis polisebSi Caqolva damamcirebeli sasjeli iyo maTTvis, vinc Caidenda „sa-

sircxvo, uRirssa da uzneo saqmes“. mogvianebiT kreonma sxvagvari sasjeli mouvlina 

antigones: igi gamoqvabulSi gamoamwyvdia. qvebiT Caqolvaze uaris Tqmis mizezad unda 

miviCnioT is, rom kreoni aRiarebs antigones saqciels, simarTles, misi sindisis pri-

mats. qvebiT CaqolviT ki isini isjebodnen, romlebmac samarcxvino saqcieliT Ses-

codes, da romlebsac ar gaaCndaT sindisi. gamoqvabulSi gamomwyvdevas simboluri dat-

virTva aqvs, aq ikveTeba sofokles samarTlebrivi msoflmxedveloba da safiqrebelia, 

rom igi sokrates exmianeba.

antigone wavida moqalaqeTa winaaRmdeg, rodesac kanons ar daemorCila, Sesabamisad, 

misTvis bunebiTi sasjeli iqneboda moqalqeTagan gariyva. magram antigone ar iriyeba 

moqalaqeTagan, piriqiT, igi maT mxardaWeras imsaxurebs. kreonis brZaneba, antigones 

gamoqvabulSi gamomwyvdevis Sesaxeb SeiZleba CaiTvalos xelovnur mcdelobad bunebiTi 

sasjelis aRsrulebisa, romelic miznad isaxavs antigones gariyvas polisidan. magram 

es sasjeli mainc ver aRwevs mizans; antigone gvirabSi marto ar rCeba, mas hemonic Tan 

axlavs, kreonis Svili. rogorc Cans, sofokle fiqrobs, rom marTalia, kanonis dar-

Rveva bunebiTi samarTlis danawesis darRvevas gulisxmobs, rac sakuTar TavSive moi-

cavs sasjels: samoqalaqo wesrigis darRvevas da polisisgan gariyvas, magram im SemTx-

vevaSi, roca kanoni upirispirdeba bunebiTi samarTlis iseT fundamentur principebs, 

rogoricaa Rirsebis, sindisis, aRmsareblobis ufleba, da Tmenis SesaZleblobac aRar 

arsebobs, kanonisadmi daumorCileblis winaaRmdegoba aRar warmoadgens danaSauls 

bunebiTi samarTliT, Sesabamisad, is TavisTavad ar isjeba moqalaqeTagan gariyviT, es 

sasjeli arabunebrivi, mxolod xelovnuri SeiZleba iyos. 

realurad, antigones simarTle mniSvnelovnad gadawonida da saxelmwifosgan gari-

yvis nacvlad man piriqiT, kreonisas mxardaWera moipova moqalaqeTagan. man danaSau-

li Caidina mxolod pozitiur samarTalTan mimarTebiT, magram mas bunebiTi samarT-

lis winaaRmdeg danaSauli ar Caudenia, rac imaSi gamoixateba, rom misi samarTlianoba 

didia. misi samarTlianobis grZnoba mciredi rom yofiliyo, misi saqcieli _ kanon-

daumorCilebloba dauwereli samarTlis mixedviTac danaSaulad CaiTvleboda, verc 

hemonis mxardaWeras moipovebda da Sesabamisad, bunebiTi sasjeli _ saxelmwifosagan 

gancalkeveba gardauvali iqneboda. 

4.2. bunebiTi samarTlis kanonebis darRvevisTvis movlenili sasjelis 

maxasiaTeblebi

antikuri miTologiisa da msoflmxedvelobis gaTvaliswinebiT, romelsac eyrdnoba da 

iziarebs sofokle, tragediaSi `antigone~ bunebiTi samarTlis sasjelis ramdenime max-

asiaTebeli gamoiyofa:

1. masStaburoba: is, rom, bunebiTi samarTlis danawesebis darRvevisaTvis sasje-

li masStaburia da ara mxolod maT evlinebaT, vinc danaSauli Caidina, aramed mTel 

sazogadoebasac, mTel saxelmwifos, kargad gamoixateba tiresias winaswarmetyvelebaSi 

kreonis mimarT, rom mTel qveyanas Wiri moedeboda, mis mier RvTiuri danawesebis dar-
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Rvevis gamo. Sesabamisad, sasjeli ara mxolod damnaSaves, aramed masTan kavSirSi myof 

mTel sazogadoebas exeba. es SeiZleba aixsnas antikur miTologiasa da literaturaSi 

dafaruli SexedulebiT, rom danaSaulis CadenaSi ara mxolod erT individs miuZRvis 

wvlili, aramed mTel saxelmwifos, mTel sazogadoebas, romelmac individi danaSaulis 

Cadenamde miiyvana. am SemTxvevaSi, kreonis saxelmwifosac Savi Wiri moedeba, rac sazo-

gadoebis dumilSi gamoxatuli danaSauliT aixsneba;

2. memkvidreobiToba: `Tebes ciklis~ tragediebSi, romelic am mxriv antikur mi-

Tologias eyrdnoba, Taobebs moekiTxebaT bunebiTi samarTlis danaSauli. magaliTad, 

oidiposi sakuTari mamis gamo isjeba, romelmac miTis Tanaxmad pelopes Svili qrisife 

moitaca. swored amis gamo daswyevles laiosi RmerTebma, rom sakuTari Svili mokla-

vda, xolo am wyevlam tragediaTa uwyveti jaWvi gamoiwvia. antigones mimarTavs qoro: 

„mamiseuls ixdi kidec raRac tanjvas...“ antigonec isjeba sakuTar mSobelTa da wina-

parTa danaSaulTaTvis, maT Soris, laiosis danaSaulisTvisac, rogorc sofokle wers, 

„modgmidan modgmas gadaecema siave sruli... da ar aniWebs Tavisuflebas erTi modgma 

modgmas meores“; 

3. sasjels sakuTar TavSive moicavs bunebiTi samarTlis danawesi: kreonma arafrad 

Caagdo hemonis azri, igi TviTnebobiT marTavda qalaqs, yurs ar ugdebda xalxs, swored 

amitom darCa sruliad marto. rogorc oidiposi, ise kreoni kargaven colebs _ Tana-

moazreebs, Tanamdgomelebs. orive maTganis coli Tavs TviTmkvlelobiT asrulebs. Ta-

namdgomelTa dakargva sakuTari ampartavnebisa da Seusmenlobis gamo bunebiTi samarT-

lis sasjelad miiCneva, romelsac TavisTavad gulisxmobs dauwereli kanoni;

4. misi saboloo Sedegia sindisis qenjna: kreoni kargavs Svils, rogorc misi si-

cocxlis arsis gamgrZelebels, kargavs meuRles, rogorc Tanamdgomels. magram namd-

vili sasjeli, romelic mTeli cxovrebis ganmavlobaSi unda ataros, sindisis qenjnaa. 

antigone swored am sasjels gaurboda Tavidanve, rodesac RvTiur vals ixdida, xolo 

kreons, romelmac am vals gadaabija, swored igive sasjeli moevlina. dauwerel kanon-

Ta darRveva yovelTvis sastikad isjeba: sabolood urCi sindisis qenjnas ganicdis da 

marto rCeba uaxloes TanamdgomTagan, rom ukeTesad ipovos Tavi; 

5. SurisZiebis mizani (meore mxaris samarTlianobis grZnobis dakmayofileba): bunebi-

Ti samarTlis SurisZiebis mizani kargad Cans tragediaSi `antigone~. tiresia ambobs, 

rom kreons saSineli sasjeli emuqreba, da igi kreonis im danaSaulebs CamoTvlis, rom-

liTac man dauwereli kanonebi daarRvia, amiT mianiSnebs, rom sasjeli, romelic kreons 

moelis SurisZiebis da samarTlianobis grZnobis dakmayofilebis mizans atarebs; 

6. zogadi prevenciis mizani: sasjelis masStaburobis axsna SeiZleba imiTac, rom 

sasjels hqonda zogadi prevenciis mizani, raTa sazogadoebas aRekveTa momavalSi ms-

gavsi danaSaulis Cadena;

7. adamianis gamosworebis mizani: `Tebes ciklSi~ RvTiur sasjelTa mizani mxolod 

SurisZieba rodia. sasjelTa mizani marTlisa da WeSmaritebis, sibrZnis Secnobaa. tra-

gediis dasasrulis mixedviT, „aravis uRirsad ar unda moveqceT didebul RmerTTa-

gan, zviadi sityva ki kacs misiT mzvaobars dartymebiT pasuxobs da sibrZnes aswavlis, 

aswavlis TumcaRa ukve moxucs“. ra Tqma unda, „kacSi“ kreoni igulisxmeba, romelmac 

„Tumca-Ra ukve moxucma“ mainc iswavla sibrZne, e. i., SeiTvisa is azri, rac darCa anti-

gonesagan. 
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5. bunebiTi da pozitiuri samarTlis damokidebuleba

tragediaSi sofokles mier Camoyalibebuli Sexedulebebi bunebiTi da pozitiuri 

samarTlis damokidebulebis Sesaxeb, Tanamedrove gadmosaxedidanac ki, sakmaod sayur-

adReboa da mniSvnelovani: 

1. dawerili kanonebis dacva iseve savaldebuloa, rogorc dauwerelis. sofokle 

garkveulwilad amarTlebs kreonsac. antigonesTan saubrisas ismene kanonisadmi dau-

morCileblobis Sesaxeb ambobs, „moqalaqeTa winaaRmdeg ki me ar ZalmiZs amis Cadena“. 

Tavad antigonec aRiarebs, rom sakuTari nabijiT garkveulwilad moqalaqeTa winaaRm-

deg wavida. amasTan, sofokle aRniSnavs kreonis Sesaxeb „RmerTebis wyalobiT rom 

gaxda meufe“. am garemoebebidan gamomdinare sofokle mianiSnebs sakuTar Sexedule-

bas, rom pozitiur samarTalsac gaaCnia maRali legitimaciis wyaro da rom dawerili 

kanonebis dacvac isevea savaldebulo, rogorc dauwereli kanonebis;

2. dawerili kanonis dacvac samarTliania da momdinareobs bunebiTi samarTlidan.

sofokle xSirad mianiSnebs, rom saxelmwifos wesrigis dacvis garanti moqalaqeTa mier 

kanonis dacvaa. kanonis darRveva, Sesabamisad, iwvevs areulobas. dawerili kanonis dar-

Rveva sakuTar TavSi moicavs sasjels, samoqalaqo wesrigis darRvevas da damnaSavis 

gariyvas saxelmwifosgan, im SemTxvevaSi, Tu antigone usamarTlod aRudgeboda win kan-

ons, mas momxreebic aRar eyoleboda da, Sesabamisad, es sasjeli gardauvali iqneboda; 

3. Tu adamianis mier dadgenili kanoni imdenad usamarTloa, rom bunebiTi samarT-

lis fundamentur principebs laxavs da myisier moqmedebas saWiroebs, maSin samoqalaqo 

daumorCilebloba dasaSvebia. misi Sesruleba aRar gamomdinareobs bunebiTi samarTl-

idan da Sesabamisad, aRar moicavs sasjels sakuTar TavSi. swored es warmoadgens tra-

gediis mTavar RerZs, sadac ikveTeba sofokles sakmaod racionaluri samarTlebrivi 

Sexeduleba bunebiTi da pozitiuri samarTlis koliziaze, romelic erTi SexedviT, 

waagavda wminda Toma aqvinelis mosazrebas, rom adamianTa mier dadgenili samarTali, 

romelic ver axerxebs moergos bunebis an RvTiur kanonebs, saerTod ar aris samarTa-

li.29 es, Cveulebriv, gamoxatulia fraziT: ̀ usamarTlo samarTali ar aris samarTali~.30

Tumca sofokle cdilobs aCvenos, rom moqalaqe yvelanairad unda cdilobdes dae-

morCilos kanons, mas ar aqvs winaarmdegobis ufleba, Tundac kanoni aragonivruli 

iyos. mxolod gamonaklis SemTxvevaSi eniWeba mas amis ufleba, roca kanoni imdenad 

usamarTloa, rom fundamentur principebs laxavs, da amasTan, SeuZlebelia Tmena. igi 

amis saCveneblad antigones yvela gzas uWris: antigonesTvis SeuZlebelia Tmena, jer 

erTi drois gamo, romlis ganmavlobaSic ufro da ufro ilaxeba polinikes Rirseba, 

mis gvams frinvelebi da cxovelebi dastrialeben. da meore, imis gamo, rom kreoni 

tirania, da masTan sxva gzebiT brZolas, kanonmorCilebas Sedegi ar mohyveba. maria 

falkoni, miuxedavad imisa, rom antigones saqciels bolomde ar amarTlebs, sabolood 

mainc im daskvnamde midis, rom tragediaSi tiraniis epoqaa aRwerili, da arc Tanas-

woroba arsebobs, arc Tavisufleba. am mxriv, igi garkveulwilad aRiarebs antigones 

qmedebas, rogorc dauyovnebelsa da aucilebels.31 Sesabamisad, sofokle ar Tvlis, 

rom kanonis usamarTloba safuZvelia imisa, rom is ar iyos daculi. igi miiCnevs, rom 

es mxolod ukidures SemTxvevebSia gamarTlebuli. igi amarTlebs antigones, TumcaRa 

29 ueqsi r., samarTlis filosofia, Zalian mokle Sesavali, Tb., 2012, 5.

30 “lex iniusta non est lex~_ varaudoben, rom es fraza avgustinesgan aqvs nasesxebi, ix. iqve, 7.

31 Tella F. M. J., Law in Literature in Classical AnƟquity, InternaƟonal Journal of EducaƟon and Human Developments, Vol-
ume 2, № 62, Oxford, 2016, 9.

l. ToTaZe  bunebiTi samarTlisa da pozitiuri samarTlis dapirispireba
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xSirad uwodebs tragediaSi `damnaSaves~. antigone Tavadac aRniSnavs amas. es imis man-

iSnebelia, rom ukiduresi mdgomareobis ararsebobis SemTxvevaSi antigones urCoba 

gaumarTlebeli iqneboda. am mxriv, sofokles mosazrebis msgavsia e.w. radbruxis for-

mula, romlis mixedviTac, norma yvela SemTxvevaSi unda davicvaT, garda im SemTxvevisa, 

roca pozitiuri kanoni imdenad usamarTloa, rom man, rogorc „arasworma samarTalma“ 

samarTlianobas unda dauTmos.32 sagulisxmoa, rom sanam samarTlis filosofiasa da 

samarTlis mecnierebaSi, radbruxis formula gaCndeboda, manamde sofokles mier Cam-

oyalibebuli es formula ukve arsebobda antikuri xanis klasikur literaturaSi; 

4. bedisweris, bunebis kanonis Secvla SeuZlebelia. oidiposis istoriis Semdgom, 

romelic aseve warmoadgens sofokles `Tebes ciklis~ nawils, tragediaSi `antigone~ 

ukve TavisTavad cxadi xdeba bedisweris Zalis mniSvneloba, Tumca sofokle mainc 

aRniSnavs: `magram ucilod sazari aris Zala bedisa... veraferi ver gvixsnis misgan“. 

tragediaSi areklilia Zveli berZnebis msoflmxedveloba, miTologiuri samyaro da 

bediswera, rogorc umaRlesi kanoni, romelic TavisTavad upiratesi iyo adamianur 

kanonebze da pozitiur samarTalze.

6. daskvna

sofokles politikursamarTlebrivi Sexedulebebi, romelsac gamoTqvams tragediaSi 

`antigone~, sagulisxmoa Zvel berZenTa Sexedulebebs Soris. man didi gavlena iqonia 

dasavluri msoflmxedvelobis Camoyalibebaze.

tragediaSi sofokle xazs usvamda, erTi mxriv, kanonmorCilebis mniSvnelobas, meo-

re mxriv ki, amarTlebs kanondaumorCilebloblobas maSin, rodesac ar arsebobs am 

kanonis usamarTlobis Tmenis SesaZlebloba. usamarTlo kanonad ki igi miiCnevs kanons, 

romelic laxavs bunebiTi samarTlis fundamentur principebs da adamianis ZiriTad 

uflebebsa da Tavisuflebebs. mosazrebas gamoTqvams im sasjelTa Sesaxebac, romlebic 

TavisTavad evlineba bunebiTi samarTlis danawesTa damrRvevT, da radgan igi miTo-

logias efuZneboda, am mosazrebaSi cxadad irekleba antikuri msoflmxedveloba imis 

Sesaxeb, Tu ras warmoadgens da ra mizans emsaxureba bunebiTi samarTali. 

klasikuri literaturis dasabamidan swored `antigone~ warmoadgens `daumor-

Cileblobis klasikur dramas~, romelsac Semdgom ara mxolod literatura daeyrdno, 

aramed iuristTaTvisac iqca imis magaliTad, rom adamianis Sinagani xmis, sindisisa da 

Rirsebis da pirovnebis TavisuflebisTvis brZola garegan wesrigze aranakleb mniS-

vnelovania. 

32 xubua g., samarTlis Teoria, Tb., 2015, 45.
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The Essence of a Neutral Transac on Made by a Minor and the Legal Consequences 
Thereof According to the German and Georgian Civil Codes

Abstract

The present arƟcle examines two issues, which have not been discussed in Georgian legal doctrine yet:
 1. The legal essence of a neutral transacƟon made by a minor; and 
2. the responsibility of a minor as a result of unjust enrichment, in parƟcular, whether or not a minor 

shall be held strictly liable.
The German doctrine views alienaƟon of property of another person by a minor to a bona fide pur-

chaser as a neutral transacƟon. If the Georgian doctrine were to adopt such approach, a minor would no 
longer need the consent of his statutory representaƟve as the transacƟon would neither benefit, nor harm 
him/her. Hence, the discussion in this arƟcle is based on a comparaƟve analysis of Georgian and German 
legislaƟons and judicial pracƟce.

The paper refers to a possible unjust enrichment of a minor as a result of a neutral transacƟon. The 
author has opted to iniƟally review unjust enrichment under the Civil Code of Germany, decisions made by 
the Supreme Court of Germany and the prevailing opinion in the relevant legal doctrine. AŌerwards she 
generalises pracƟce of the Supreme Court of Georgia, scruƟnises the decisions made in 2016 and offers a 
different reasoning.

Furthermore, the arƟcle indicates the probable usage of strict liability and enrichment regulaƟons and 
the prerequisites having taken into account the interests of a minor.

The topic is indeed of great importance as it encompasses the issues which neither legal doctrine, 
nor the legislaƟon of Georgia has considered. As a result, we face the problem of misinterpretaƟon and 
malpracƟce by the courts.

Up to this day, the usage of arƟcles regulaƟng unjust enrichment in pracƟce as well as in the doctrine 
remains to be one of the most problemaƟc issues. What the author reckons to be the soluƟon, is that the 
courts apply the regulatory arƟcles of unjust enrichment in their decisions duly. Moreover, performance 
and encroachment shall be disƟnguished from one another and arƟcles 984.1 (strict liability arƟcle) and 
979.3 (regulatory arƟcle of enrichment) of the Civil Code of Georgia shall be interpreted correctly. Overall, 
the aforemenƟoned will unequivocally facilitate the correct development of judicial pracƟce.



57

#2, 2017                    Tsu samarTlis mimoxilva

nato gogiaSvili*

arasrulwlovnis mier dadebuli neitraluri garigebis arsi da misi 
samarTlebrivi Sedegebi germaniisa da saqarTvelos samoqalaqo 

kodeqsebis mixedviT

1. Sesavali ........................................................................................................................................57

2. ssk-is me-15 muxlisa da gsk-is 107-e muxlis moqmedebis sferos gansazRvra .......................58

2.1. samarTlebrivi sargeblis cneba ssk-is me-15 muxlisa da gsk-is 107-e muxlis mixedviT .59

2.2. samarTlebrivad neitraluri xelSekrulebebi ssk-is me-15 muxlisa da gsk-is 107-e 

muxlebis mixedviT ...........................................................................................................................60

2.2.1. arasrulwlovnis mier sxvisi nivTis gasxviseba keTilsindisier SemZenze neitraluri 

xelSekrulebis WrilSi ...................................................................................................................60

3. usafuZvlo gamdidrebis normebis moqmedebis samarTlebrivi Sedegebi arasrulwlo-

vanTan mimarTebiT neitraluri xelSekrulebis WrilSi germaniis samoqalaqo kodeqsis 

magaliTze .............................................................................................................................. 61

3.1. usafuZvlo gamdidrebis normebis moqmedebis samarTlebrivi Sedegebi arasrulwlovanTan 

mimarTebiT neitraluri xelSekrulebis WrilSi saqarTvelos samoqalaqo kodeqsis 

magaliTze .........................................................................................................................................64

4. daskvna  .........................................................................................................................................68

1. Sesavali

samarTlebriv urTerTobaSi erT-erTi umnaSvnelovanesi sakiTxia arasrulwlovnis mier 

dadebuli garigebebis samarTlebrivi bedi, ramdenadac arasrulwlovnis interesebi 

misi samarTlebrivi Segnebis simciridan gamomdinare gansakuTrebul dacvas saWiroebs.

marTalia, germaniis samoqalaqo kodeqsis (SemdgomSi gsk) 107-e muxlis da saqarT-

velos samoqalaqo kodeqsis (SemdgomSi ssk) me-15 muxlis bolo winadadebis mixedviT, 

arasrulwlovnis kanonieri warmomadgenlis Tanxmoba araa aucilebeli, rodesac aras-

rulwlovani garigebidan iRebs sargebels, magram germaniis iuridiul literaturaSi 

gabatonebuli Sexedulebis mixedviT, aRniSnuli muxlis subsumciaSi xvdeba agreTve 

arasrulwlovnis mier dadebuli neitraluri xelSekrulebebi, romlebidanac aras-

rulwlovanma SeiZleba ver miiRos sargebeli, magram arc uaryofiTi samarTlebrivi 

Sedegebi dadges. mocemuli subsumciis arsebobis mTavari mizezi isaa, rom arasrulw-

lovnis interesebi aseT SemTxvevaSi dacvas ar saWiroebs, ramdenadac dadebuli garige-

bis samarTlebriv Sedegebs mis qonebasTan saerTod ar aqvs Sexeba. 

germaniis iuridiul literaturaSi aRiarebulia sami saxis neitraluri garigeba 

arasrulwlovanTan mimarTebiT. mocemuli naSromis ZiriTadi mizania moxdes neitra-

luri xelSekrulebis pirveli saxis, kerZod, arasrulwlovnis mier keTilsindisier 

*ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis magis-

traturis saganmanaTleblo programis me-4 semestris studenti.
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SemZenze sxvisi nivTis gasxvisebis, arsisa da misi samarTlebrivi Sedegebis Sefaseba da 

germaniisa da saqarTvelos samoqalaqo kodeqsTan misi Sedareba. 

2. ssk-is me-15 muxlisa da gsk-is 107-e muxlis moqmedebis sferos 

gansazRvra

qmedunarianoba aris piris unari TavisTavze aiRos samarTlebrivad mniSvnelovani 

qmedebebis ganxorcielebis SesaZlebloba.1

ssk-is me-12 muxlis 1-li nawili ganmartavs qmedunarianobis cnebas, romlis mixed-

viTac, qmedunarianoba, anu fizikuri piris unari, Tavisi nebiTa da moqmedebiT sruli 

moculobiT SeiZinos da ganaxorcielos samoqalaqo uflebebi da movaleobebi, war-

moiSoba srulwlovanebis miRwevisTanave. Sesabamisad, ssk-is 63-e muxlis 1-li nawilis 

mixedviT, arasrulwlovnis mier dadebul garigebas sWirdeba misi kanonieri warmo-

madgenlis an winaswari Tanxmoba an Semdgomi mowoneba, sxva SemTxvevaSi aRniSnuli xe-

lSekruleba baTilia. 

zemoT dasaxelebuli zogadi wesidan, rogorc ssk-is me-15 muxli, aseve gsk-is 107-e 

muxli aweseben gamonaklis SemTxvevas da miuTiTeben, rom SezRuduli qmedunarianobis 

mqone pirs ar sWirdeba kanonismieri warmomadgenlis Tanxmoba, Tu arasrulwlovani 

garigebiT iRebs sargebels.

marTalia, ssk-is me-15 da gsk-is 107-e muxlebis sityvasityviTi ganmartebidan ga-

momdinareobs is, rom mxolod samarTlebrivi upiratesobis arsebobis SemTxvevaSi ar 

aris aucilebeli arasrulwlovnis kanonieri warmomadgenlis Tanxmoba, Tumca german-

iaSi gabatonebuli SexedulebiT, neitraluri xelSekrulebebic xvdeba aRniSnuli mux-

lis moqmedebis sferoSi.2

neitralur xelSekrulebad miiCneva iseTi garigeba, romelic SezRuduli qme-

dunarianobis mqone pirisTvis arc samarTlebrivi sargeblis da arc samarTlebrivad 

uaryofiTi Sedegebis momtania,3 radgan igi ara uSualod arasrulwlovanze, aramed 

mesame pirebze moqmedebs.4

neitraluri xelSekrulebis moqceva ssk-is me-15 muxlis (gsk-is 107-e muxli) moq-

medebis sferoSi ZiriTadad dasabuTebulia normis teleologiuri ganmartebis mixed-

viT, romliTac ikveTeba, rom aRniSnuli muxlis ZiriTad mizans arasrulwlovnis in-

teresebis dacva warmoadgens.5 samarTlebrivad neitraluri garigebebi, romlebic 

arasrulwlovnisTvis arc sargeblis da arc uaryofiTi Sedegebis momtania, ver Se-

laxavs mis interesebs da aqedan gamomdinare, ar arsebobs arasrulwlovnis dacvis 

aucileblobac. Sesabamisad, arc kanonieri warmomadgenlis Tanxmoba unda iyos saval-

debulo. 

1 Ellenberger J., wignSi: Palandt BGB Kommentar, 75-e gamocema, 2016, Überbl. von §104, Einf. von §104, veli 2.

2 Ellenberger J., wignSi: Palandt BGB Kommentar, 75-e gamocema, 2016, §104, veli 7.

3 iqve 80. 
4 Prüƫng H., Wegen G., Weinreich G., BGB Kommentar,  2006, 91.
5 Rüthers B., Stadler A., Allgemeiner Teil des BGB, me-12 gamocema, 2002, 287.

n. gogiaSvili arasrulwlovnis mier dadebuli neitraluri garigebis arsi da samarTlebrivi Sedegebi
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2.1. samarTlebrivi sargeblis cneba ssk-is me-15 muxlisa da gsk-is 107-e 

muxlis mixedviT

rogorc saqarTvelos iuridiul literaturaSi, aseve germaniaSi damkvidrebul sa-

samarTlo praqtikaSi gabatonebuli Sexedulebis mixedviT, sargebelSi igulisxmeba ara 

_ ekonomikuri, aramed mxolod samarTlebrivi sargebeli.6

samarTlebrivi sargebeli ganimarteba, rogorc iseTi samarTlebrivi garigeba, 

romelic SezRuduli qmedunarianobis mqone piris samarTlebriv mdgomareobas aum-

jobesebs.7

aRniSnulTan mimarTebiT ekonomikuri upiratesoba mxedvelobaSi ar miiReba da 

saerTod, araviTari mniSvneloba ar aqvs garigeba SezRuduli qmedunarianobis mqone 

pirisTvis iyo Tu ara ekonomikuri TvalsazrisiT xelsayreli, ramdenadac ekonomikuri 

Sefaseba, romlis kriteriumebic Zalian sadavoa, arasrulwlovnis interesebis dacvis 

SesaZleblobas sagrZnoblad Seamcirebda.8 magaliTad:

Tu 12 wlis arasrulwlovans mezobeli mihyidis 200 larad kompiuterul TamaSebs, 

romlis realuri Rirebuleba 1000 laria, aRniSnuli garigeba arasrulwlovnisaTvis 

ekonomikuri TvalsazrisiT calsaxad momgebiania, magram samarTlebrivad _ zianis mom-

tani, ramdenadac igi dakavSirebulia arasrulwlovnis Semxvedr valdebulebasTan, ker-

Zod, Tanxis gadaxdasTan. 

samarTlebrivad sargeblian garigebebad vercerT SemTxvevaSi ver CaiTvleba ormx-

rivad mavaldebulebeli xelSekrulebebi, rogoricaa: nasyidobis, qiravnobis, gacvlis 

an nardobis garigebebi, radganac isini mxareebisgan Semxvedri valdebulebis Sesrule-

bas moiTxoven. aseve aRniSnul kategoriaSi eqceva iseTi calmxrivi garigebebi, rogori-

caa, mindobilobis gacema. 

samarTlebivad sargebliani garigebis klasikur magaliTad miCneulia Cuqebis xe-

lSekruleba,9 ramdenadac dasaCuqrebuls araviTari valdebulebebi aRniSnuli xe-

lSekrulebidan ar warmoeSoba, Tumca problemuria sakiTxi, rodesac arasrulwlovans 

Cuqnian miwis nakveTs, romelic datvirTulia rogorc kerZo, aseve sajaro valdebule-

bebiT.

gabatonebuli Sexedulebis mixedviT, miwis nakveTi, romelic datvirTulia ipo-

TekiT, mainc miiCneva samarTlebrivad sargeblis momtanad, radgan arasrulwlovani 

arsebuli valdebulebebisaTvis pasuxs agebs mxolod ipoTekiT datvirTuli qonebis 

farglebSi da ara Tavisi piradi qonebiT.10

Tumca miwis nakveTis sakuTrebaSi qona avtomaturad iwvevs sajaro samarTlebrivi 

valdebulebebis, magaliTad, miwis gadasaxadis warmoSobas. Sesabamisad, Cndeba kiTxva: 

rogor SeiZleba arasrulwlovnisTvis naCuqari miwis nakveTi, miuxedavad masze saniv-

To uflebis arsebobisa Tu ararsebobisa, saerTod CaiTvalos misTvis samarTlebrivad 

sargeblis momtan an neitralur xelSekrulebad. 

germaniis uzenaesma sasamarTlom zemoaRniSnul kiTxvaze sapasuxod 2005 wlis 

6 Ellenberger J., wignSi: Palandt BGB Kommentar, 75-e gamocema, 2016, §104, veli 2; pepanaSvili n., saqarT-

velos samoqalaqo kodeqsis komenatri, 2015, 162. Wanturia l., saqarTvelos samoqalaqo kodeqsis 

komenatri, wigni I, zogadi nawili, Tb., 2002, 49.

7 Schmidt R., BGB Allgemeiner Teil, me-15 gamocema, 2016, 257.
8 Schwab D., Einführung in das Zivilrecht, me-16 gamocema, 2005, 324-325.
9 Ellenberger J., wignSi: Palandt BGB Kommentar, 75-e gamocema, 2016, §104, veli 6. BGHZ 15, 168, (1954). 
10 Prüƫng H., Wegen G., Weinreich G., BGB Kommentar 2006, 92. (Sdr. ssk-is 301 muxlis 11-li nawili).
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gadawyvetilebaSi ganaviTara Semdegi mosazreba: miwis nakveTidan gamomdinare saja-

ro-samarTlebrivi valdebulebebi, exeba ara gamCuqebelsa da dasaCuqrebuls Soris 

individualurad gaformebuli Cuqebis xelSekrulebas, aramed yvela miwis nakveTis 

mesakuTres, ramdenadac kanoniT aris aRniSnuli sakiTxi mowesrigebuli, anu sajaro-

samarTlebrivi valdebulebebi warmoSobilia kanonidan da ara mxareebs Soris arsebu-

li SeTanxmebidan. Sesabamisad, aRniSnuli valdebulebebi warmoadgenen samarTlebrivad 

sargeblis momtani garigebis kanonismier Sedegebs.11

2.2. samarTlebrivad neitraluri xelSekrulebebi ssk-is me-15 muxlisa 

da gsk-is 107-e muxlebis mixedviT

rogorc zeviT ukve aRiniSna, neitralur xelSekrulebad miiCneva iseTi garigeba, ro-

melic SezRuduli qmedunarianobis mqone pirisTvis arc samarTlebrivi sargeblis da 

arc samarTlebrivad uaryofiTi Sedegebis momtania.12

neitraluri xelSekrulebis ramdenime saxe arsebobs germaniis samoqalaqo kodeqsis 

mixedviT:

 arasrulwlovani asxvisebs sxvis nivTs keTilsindisier SemZenze;

 arasrulwlovani rogorc warmomadgeneli;

 valdebulebis gansazRvra xdeba mesame pirebis mier (gsk-is 317-e muxli).13

2.2.1. arasrulwlovnis mier sxvisi nivTis gasxviseba keTilsindisier 

SemZenze neitraluri xelSekrulebis WrilSi

neitraluri xelSekrulebis pirveli saxes miekuTvneba SemTxveva, rodesac arasrulw-

lovani gankargavs sxvis nivTs keTilsindisier SemZenze samarTlebrivad neitraluri 

Sedegebis motaniT.

magaliTad: 17 wlis giorgim mSoblebis TanxmobiT misi mezobeli nikasgan iTxova 

velosipedi, romliTac unda wasuliyo eqskursiaze klaselebTan erTad. giorgim aR-

niSnuli velosipedi mihyida ninos imaze miTiTebiT, rom igi iyo am velosipedis mesa-

kuTre. amis Semdgom, giorgim ninosgan miRebuli Tanxa imave dRes mTlianad daxarja 

atraqcionebze. Sesabamisad, sakiTxavia ra uflebebi gaaCnia ninos an nikas mocemul 

samarTlebriv urTierTobebSi. 

aRniSnul SekiTxvaze pasuxis gasacemad unda gairkves, ninos xom ar aqvs SesaZleblo-

ba gamoiyenos keTilsindisieri SemZenis (gsk-is 932-e muxlis 1-li nawili, ssk-is 187-e 

muxlis 1-li nawili) momwesrigebeli normebi, ramdenadac giorgi asabuTebda, rom igi 

iyo am velosipedis mesakuTre, xolo nino am faqtis mimarT keTilsindisieria. 

germaniis iuridiul literaturaSi am sakiTxTan dakavSirebiT arsebobs sxvadasxva 

pozicia: mecnierTa erT nawili ewinaaRmdegeba keTlsindisieri SemZenis normebis gam-

oyenebas mocemul SemTxvevaze Semdegi dasabuTebiT: gsk-is 932-e muxlis 1-li nawili 

(ssk-is 187-e muxlis 1-li nawili) keTilsindisier SemZenad mxolod im pirs miiCnevs, 

romelic mxolod nivTis mesakuTris vinaobasTan dakavSirebiT cdeba. aRniSnuli war-

11 BGHZ 161, 170 = NJW 2005, 415.
12 BGHZ 161, 170 = NJW 2005, 415.
13 Ellenberger J., wignSi: Palandt BGB Kommentar, 75-e gamocema, 2016, §104, veli 7. 
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modgena swori rom yofiliyo, anu arauflebamosili gamsxvisebeli sagnis mesakuTre 

rom yofiliyo, keTilsindisieri SemZeni uproblemod gaaformebda nasyidobis xe-

lSekrulebas.14 sxva sityvebiT rom vTqvaT, keTilsindisieri SemZeni unda cdebodes mx-

olod nivTis mesakuTris vinaobaSi, danarCeni sxva garemoebebi unda iZleodes mxareebs 

Soris garigebis gaformebis uproblemo SesaZleblobas. mocemul SemTxvevaSi, aseTi 

garemoebebi ar ikveTeba, radgan giorgi velosipedis mesakuTre romc yofiliyo, mis 

mier gaformebul nasyidobis xelSekrulebas dasWirdeboda kanonieri warmomadgenlis 

Tanxmoba, radgan igi arasrulwlovani iyo. giorgis aseTi Tanxmoba ar hqonda. Sesabam-

isad, nino cdeboda aramxolod mesakuTris vinaobaSi, aramed obieqturi garmoebebi ar 

aZlevdnen mas SesaZleblobas gaeformebina giorgisTan nasyidobis xelSekruleba. am 

midgomis mixedviT, nino ver gaxda velosipedis mesakuTre ssk-is 187-e muxlis 1- li 

nawilis (gsk-is 932-e muxlis 1-li nawilis) safuZvelze da nikas aqvs SesaZlebloba 

ninosgan, rogorc ukanono mflobelisagan gamoiTxovos nivTi ssk-is 172 muxlis 1-li 

nawilis (gsk-is 985-e muxli) Sesabamisad. aRniSnuli pozicia ar iTvleba gabatonebul 

Sexedulebad.15

mecnierTa meore nawilis azriT, msgavsi konstelacia unda ganxilul iqnas neitra-

luri xelSekrulebis WrilSi Semdegi dasabuTebiT: velosipedze ninosTvis sakuTrebis 

uflebis gadacemiT giorgis mimarT ar dadga samarTlebrivad uaryofiTi Sedegebi, 

ramdenadac giorgi ar iyo aRniSnuli nivTis mesakuTre, da arc sakuTrebis uflebis 

dakargviT gamowveuli samarTlebrivi Sedegebi asaxula masze. gsk-is 932-e muxlis 1-li 

nawilis (ssk-is 187-e muxlis 1-li nawilis) mixedviT uaryofiTi samarTlebrivi Sedegebi 

dgeba mxolod namdvili mesakuTris mimarT da ara nivTis arauflebamosili gamsxvise-

blis mimarT.16 mxolod namdvili mesakuTre kargavs sakuTrebis uflebas nivTze, da 

vinaidan giorgi ar iyo nivTis namdvili mesakuTre, igi verc sakuTrebis uflebas da-

kargavda velosipedze. Sesabamisad, aseTi tipis garigeba samarTlebrivad neitraluri 

garigebaa arasrulwlovnisTvis da amitom arc arasrulwlovnis kanonieri warmomadgen-

lis Tanxmobas saWiroebs. 

aRsaniSnavia, rom Tu nino CaiTvleba velosipedis mesakuTred, nivTis wina mesa-

kuTres (nikas) rCeba Tanxis dabrunebis moTxovnis ufleba arasrulwlovnis (giorgis) 

mimarT usafuZvlo gamdidrebis normebis gamoyenebiT.

amasTan mimarTebiT, aucilebelia, ganxilul iqnes Sesabamisi usafuZvlo gamdidre-

bis normebi, imisTvis, rom gamoikveTos, Tu ra farglebSi da ra pirobebiT agebs pasuxs 

arasrulwlovani wina mesakuTris winaSe.

3. usafuZvlo gamdidrebis normebis moqmedebis samarTlebrivi Sedegebi 

arasrulwlovanTan mimarTebiT neitraluri xelSekrulebis WrilSi 

germaniis samoqalaqo kodeqsis magaliTze

gsk-is 816-e muxlis 1-li nawilis mixedviT: Tu arauflebamosili piri gankargavs nivTs 

da aseTi gankargva uflebamosili piris mimarT Zalmosilia, maSin igi valdebulia 

uflebamosil pirs daubrunos gankargvis Sedegad miRebuli sargebeli.

gsk-is 816-e muxlis 1-li nawili miiCneva xelyofis kondiqciis specialur SemTx-

14 Schmidt R., BGB Allgemeiner Teil, 15-e gamocema, 2016, 257.
15 Schmidt R., BGB Allgemeiner Teil, 15-e gamocema, 2016, 257.
16 iqve.



62

vevad. aRniSnuli muxlis specialuri bunebidan gamomdinare mas upiratesoba eniWeba 

xelyofis kondiqciis zogad normasTan, kerZod, gsk-is 812-e muxlis 1-li abzacis 1-li 

winadadebis meore alternativasTan17 SedarebiT.18

gsk-s 816-e muxlis 1-li nawilis sityvasityviTi ganmartebiT, iseve rogorc ger-

maniis uzenaesi sasamarTlos mier damkvidrebuli praqtikis mixedviT gankargvis Se-

degad miRebul sargeblad miiCneva is sargebeli, romelic ganmkargavma ZiriTadi xe-

lSekrulebis safuZvelze miiRo. es aris, magaliTad, nasyidobis xelSekrulebis dros 

nasyidobis fasi.19

Tu miRebulis ukan dabruneba SeuZlebelia, maSin gankargul nivTs enacvleba gsk-

is 818-e muxlis me-2 nawilis Sesabamisad gasxvisebuli nivTis obieqturi Rirebuleba.20 

gsk-is 818-e muxlis me-2 nawili JRers Semdegnairad: Tu ukan dabruneba SeuZlebelia 

miRebuli qonebis Tvisebis gamo an Tu mimRebi sxva safuZvlidan gamomdinare uunaroa 

daabrunos igi, maSin man unda aanazRauros qonebis Rirebuleba.

zemoT dasaxelebuli SemTxvevis mixedviT, giorgim gankarga nikas sakuTrebaSi arse-

buli velosipedi misi Tanxmobis gareSe, romliTac xelyo nikas samarTlebrivi sikeTe _ 

sakuTrebis ufleba, Sesabamisad, giorgi valdebulia nikas daubrunos gankargvis Sede-

gad miRebuli sargebeli, Tumca problematuria is faqti, rom giorgim nasyidobis xe-

lSekrulebis Sedegad miRebuli Tanxa imave dRes srulad daxarja, amitom, sakiTxavia, 

xom ar SeiZleba nikas moTxovnis sapirwoned giorgis mxridan gamoyenebul iqnes gan-

mdidrebis norma, kerZod gsk-is 818-e muxlis me-3 nawili, romlis mixedviTac, ukan dab-

runebis an Rirebulebis anazRaureba gamoricxulia, imdenad, ramdenadac mimRebi aRar 

gamdidrebula (giorgis aRar aqvs Tanxa, Sesabamisad, igi aRar aris gamdidrebuli).

germaniaSi gabatonebuli mosazrebis mixedviT, 818-e muxlis me-3 nawiliT reguli-

rebuli gamdidrebis normis gamoyenebisas yuradsaRebia piris (giorgis) keTilsindis-

ierebis faqti, anu imis dadgena, pirma nivTis gankargvis dros icoda Tu ara samarTle-

brivi xarvezis arsebobis Sesaxeb. Tu piri keTilsindisieria da nivTis gasxvisebis dros 

misTvis ucnobi iyo samarTlebrivi xarvezis Sesaxeb, maSin gamoiyeneba gsk-is 818-e mux-

lis me-3 nawili.21 msgavs midgomas ganapirobebs gsk-s 818-e muxlis me-3 nawilis tele-

ologiuri ganmarteba, romlis mixedviTac, aRniSnuli normis SemoRebis mizani aris is, 

rom arauflebamosili piri usafuZvlod gamdidrebis gaTanabrebis dros arc ukeTes da 

arc uares mdgomareobaSi ar unda aRmoCndes, vidre manamde iyo. jer kidev arsebuli 

gamdidreba pirs unda CamoerTvas, oRond aRniSnulma CamorTmevam ar unda gamoiwvi-

os misi piradi qonebis Semcireba.22 xolo, arauflebamosili, magram keTilsindisieri 

gamsxviseblis pasuxismgeblobis Semsubuqeba gsk-is 818-e muxlis me-3 nawiliT emsaxure-

ba im mizans, rom daicvas aRniSnuli piris ndoba, romlis molodini misi keTilsindis-

ierebidan gamomdinare aris is, rom SeinarCunebs miRebul sargebels. magram Tu aseTi 

ndoba ar arsebobs an dacvis Rirsi ar aris, maSin mimRebi pasuxs agebs „zogadi wesebis“ 

17 germaniis samoqalaqo kodeqsis 812-e paragrafi Semdegnairadaa formulirebuli: piri, vinc samarT-

lebrivi safuZvlis gareSe sxva piris mier valdebulebis Sesrulebis an sxvagvarad am ukanasknelis 

xarjze raimes iZens, valdebulia, miRebuli gadasces mas.

18 Röthel A., Schuldrecht Besonderer Teil II, Gesetzliche Schuldverhältnisse, me-2 gamocema, 2012, 97.
19 Medicus D., Schuldrecht II, Besonderer Teil, 2004, 315.
20 Sprau H., wignSi: Palandt BGB Kommentar, 75-e gamocema, 2016, §818, veli 17 da Semdeg.

21 Medicus D., Schuldrecht II, Besonderer Teil, 2004, 314.
22 Röthel A., Schuldrecht Besonderer Teil II, Gesetzliche Schuldverhältnisse, me-2 gamocema, 2012, 89.
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mixedviT,23 anu 818-e muxlis me-3 nawiliT gaTvaliswinebuli privilegiiT ver isarge-

blebs is piri, romelic pasuxs agebs „gamkacrebuli wesebiT.“24

„gamkacrebuli wesebiT“ pasuxs agebs piri, Tuki igi arakeTilsindisierad moqmedebs. 

kerZod, gsk-is 819-e muxlis 1-li nawilis mixedviT, Tu Sesrulebis mimRebma Sesrulebis 

momentSi icis samarTlebrivi xarvezis Sesaxeb an mis Sesaxeb mogvianebiT Seityobs, maSin 

igi valdebulia ukan dabrunebaze miRebis an xarvezis Sesaxeb Setyobinebis momentidan, 

TiTqos dabrunebaze moTxovnis ufleba am momentisTvis ixileboda sasamarTlo wesiT. 

gsk-is 818-e muxlis me-4 nawilis mixedviT sasamarTloSi saqmis ganxilvis dawyebis 

momentidan mimRebi pasuxismgebelia zogadi normebis Tanaxmad. 

samarTlebrivi Sedegi gsk-is 818-e muxlis me-4 nawilisa da gsk-is 819-e muxlis 1-li 

nawilis aris is, rom Tu valdebuli piri arakeTilsindisieria da misTvis cnobilia 

samarTlebrivi xarvezis arsebobis Sesaxeb, igi moTxovnis momentSi romc ar iyos gam-

didrebuli, mas mainc mouwevs miRebuli sargeblis uflebamosili pirisTvis dabruneba da 

ver gamoiyenebs gamdidrebis maregulirebel normas, anu gsk-is 818-e muxlis me-3 nawils.25

yovelive aRniSnulidan gamomdinare, vinaidan giorgim velosipedis gasxvisebis mo-

mentSi zustad icoda, rom igi ar iyo am nivTis mesakuTre da arc misi gasxvisebis 

ufleba hqonda, moqmedebda arakeTilsindisierad, da amitom man pasuxi unda agos gamk-

acrebuli pasuxismgeblobis normebis Sesabamisad. igi ver moixmobs gsk-is 818-e muxlis 

me-3 nawils. amitom, man unda daabrunos ninosgan miRebuli sruli Tanxa, miuxedavad 

imisa, rom man es Tanxa mTlianad daxarja. 

Tumca germaniis iuridiul literaturaSi gsk-is 819-e muxlis 1-li nawilis anu gam-

kacrebuli pasuxismgeblobis arasrulwlovanTan mimarTebiT gamoyenebis sakiTxi erT-

erT sakamaTo Temad rCeba.26

germaniaSi gabatonebuli mosazrebis mixedviT, gamkacrebuli pasuxismgeblobis ma-

regulirebeli normebis gamoyenebisaTvis, erTmaneTisgan unda gaimijnos Sesrulebis 

da xelyofis kondiqciebi, vinaidan Sesrulebis kondiqcia mimarTulia aranamdvi-

li xelSekrulebis ukuqcevisken, amitom gamkacrebuli pasuxismgeblobis gamoyenebis 

aucilebel winapirobad arasruwlovnis kanonieri warmomadgenlis codnis elementis 

arsebobas asaxeleben gsk-s 166-e muxlis Sesabamisad.27 anu mxolod arasrulwlovnis 

codna samarTlebrivi xarvezis Sesaxeb gamkacrebuli pasuxismgeblobis maregulire-

beli normis Sesaracxad sakamarisi ar aris, aramed, aucilebelia misi kanonieri war-

momadgenlis codnis momentic. rac Seexeba xelyofis kondiqcias, vinaidan mas deliq-

tur samarTalTan sakmaod mWidro kavSiri aqvs, miiCneva, rom Tu arasrulwovans aqvs 

unari gaiazros Tavisi qmedebis marTlwinaaRmdegoba, gsk-is 828-e muxlis me-3 nawilis 

analogiiT, igi pasuxs agebs gamkacrebuli pasuxismgeblobiT.28 msgavsi ganmarteba gaa-

keTa germaniis uzenaesma sasamarTlom saqmeze _ Flugreisefall,29 sadac 17 wlis arasrulw-

lovans, romelic bileTis gareSe aipara TviTmfrinavSi da imgzavra germaniidan amer-

ikis mimarTulebiT, moTxovnis kondiqciur Sinaarsad ganisazRvra xelyofis kondiqcia 

da Seeracxa arasrulwlovans marTlsawinaaRmdego qmedeba gsk-is 828-e muxlis me-3 

23 Medicus D., Schuldrecht II, Besonderer Teil, 2004, 305. 
24 Röthel A., Schuldrecht Besonderer Teil II, Gesetzliche Schuldverhältnisse, me-2 gamocema, 2012, 97.
25 Schmidt R., Schuldrecht Besonderer Teil II, Gesetzliche Schuldverhältnisse, me-2 gamocema, 2006, 192.
26 Schmidt R., Schuldrecht Besonderer Teil II, Gesetzliche Schuldverhältnisse, me-4 gamocema, 2006, 193.
27 Sprau H., wignSi: Palandt BGB Kommentar, 75-e gamocema, 2016, §819, veli 3 da Semdeg.

28 Schmidt R., BGB Allgemeiner Teil, me-15 gamocema, 2016, 257.
29 BGHZ 55, 128 (1971).
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nawilis analogiiT, _ 17 wlis arasrulwlovans hqonda SesaZlebloba gaeazrebina Tav-

isi qmedebis marTlwinaaRmdegoba _ TviTmfrinaviT mgzavrobis dros aucilebeli iyo 

bileTis aReba. Sesabamisad, xelyofis kondiqciis dros sakmarisia arasrulwlovnis 

codnis elementis arseboba, xolo Sesrulebis kondiqciis dros damatebiT saWiroa 

kanonieri warmomadgenlis codnis elementi.30

mocemul SemTxvevaSi, vinaidan giorgis qmedeba eqceva gsk-is 816-e muxlis 1-li 

nawiliT gaTvaliswinebul xelyofis kondiqciis normis moqmedebis farglebSi, amave 

dros misTvis nikas sakuTrebis uflebis xelyofis dros cnobili iyo samarTlebrivi 

xarvezis arsebobis Sesaxeb da amasTan, 17 wlis arasruwlovans aqvs SesaZlebloba gaiaz-

ros Tavisi qmedebis marTlwinaaRmdegoba, igi pasuxs agebs gamkacrebulad da valdebu-

lia nikas daubrunos gankargvis Sedegad miRebuli sazRauri, miuxedavad imisa, rom man 

nasyidobis Tanxa mTlianad daxarja.31

3.1. usafuZvlo gamdidrebis normebis moqmedebis samarTlebrivi 

Sedegebi arasrulwlovanTan mimarTebiT neitraluri xelSekrulebis 

WrilSi saqarTvelos samoqalaqo kodeqsis magaliTze

sxvisi samarTlebrivi sikeTis xelyofis SemTxvevebi saqarTvelos uzenaesi sasamarT-

los damkvidrebuli praqtikis mixedviT ganixileba ssk-is 982-e muxlis 1-li nawilis 

farglebSi,32 romlis mixedviTac, piri, romelic xelyofs meore piris samarTlebriv 

sikeTes misi Tanxmobis gareSe gankargvis, daxarjvis, sargeblobis, SeerTebis, Serevis, 

gadamuSavebis an sxva saSualebiT, movalea aunazRauros uflebamosil pirs amiT mi-

yenebuli ziani.

mocemuli normis samarTlebriv SedegebSi gansazRvruli formulireba „ziani“ Ta-

visi arsiT sakmaod damabnevelia, ramdenadac igi deliqtur valdebulebebTan kavSiris 

asociacias iwvevs. 

Tumca, saqarTvelos uzenaesi sasamarTlos mier wlebis ganmavlobaSi dadgenili 

praqtikis mixedviT, 982-e muxliT gaTvaliswinebuli „ziani“ warmoadgens ara zianis 

anazRaurebis SemTxvevas ssk-is 992-e muxlis mixedviT, aramed vinaidan aRniSnuli norma 

moqceulia usafuZvlo gamdidrebis institutis farglebSi, saqme gvaqvs gamdidrebis 

gaTanabrebasTan.33 

saqarTvelos uzenaesma sasamarTlom 2013 wels miRebuli gadawyvetilebiT erT-

maneTisgan gamijna zianis anazRaureba da usafuZvlo gamdidreba Semdegi niSnebiT:

 pirvel rigSi, isini sxvadasxva safuZvlidan warmoiSoba. zianis miyenebiT war-

30 Schmidt R., Schuldrecht Besonderer Teil II, Gesetzliche Schuldverhältnisse, me-15 gamocema, 2006, 276.
31 arasrulwlovnis mimarT gamkacrebuli pasuxismgeblobis gamoyenebis dro xelyofisa da Ses-

rulebis kondiqciis diferencirerebul midgomasTan dakavSirebiT arsebobs gansxvavebuli mosaz-

rebebic. arasrulwlovnis dacvis institutidan gamomdinare miiCneven, rom Tu mas ar SeuZlia Tavi 

daivaldebulos xelSekrulebiT, mas aseve ar unda hqondes saSualeba Tavi daivaldebulos sxvisi 

qonebis xelyofiT. gamonakliss warmoadgens SemTxveva, rodesac sxvisi qonebis xelyofiT arasrul-

wlovani deliqts idens (ix. giorgi rusiaSvili). mocemuli mosazreba akritikebs Sesrulebisa da xe-

lyofis kondiqciis gansxvavebul midgomas da miiCneven, rom orive kondiqciasTan mimarTebiT unda 

moxdes erTiani midgomis Camoyalibeba, kerZod arasrulwlovnis interesebi unda iyos prioritetuli.

32 saqarTvelos uzenaesi sasamarTlos gadawyvetileba (susg), 2015 wlis 27 ianvari, #as-308-293-2013.

33 susg, 2014 wlis 5 maisi, #as-860-293-2013.
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moSobili valdebulebis safuZveli deliqtia. gamdidrebis usafuZvloba ki Sei-

Zleba emyarebodes sxvadasxva garemoebas, maT Soris, marTlzomier qmedebasac. 

aseve, kanoniT gaTvaliswinebuli gamonaklisebis garda, zianis miyenebis Sede-

gad valdebuleba mxolod maSin warmoiSoba, roca arsebobs zianis mimyeneblis 

braleuli qmedeba. usafuZvlo gamdidrebis dros mniSvneloba ar aqvs brals, 

am SemTxvevaSi mniSvnelovania, erTi piris qonebis gadasvlis faqti meore piris 

sakuTrebaSi samarTlebrivi safuZvlis gareSe. 

 amasTan, gansaxilveli valdebulebebi gansxvavdeba Sinaarsis mixedviTac. zian-

is miyenebidan warmoSobili valdebuleba uzrunvelyofs dazaralebulis qone-

brivi sferos aRdgenas srulad. am SemTxvevaSi, anazRaureba miyenebuli zianis 

tolia. usafuZvlo gamdidrebis dros aseTi tolobis niSani SeiZleba ar dais-

vas. mocemul SemTxvevaSi, dazaralebuls aunazRaurdeba ziani im odenobiT, 

ramdeniTac mimRebi gamdidrda.

 aseve am valdebulebebSi gansxvavebulia pasuxismgeblobis iuridiuli bunebac. 

zianis anazRaureba deliqtur valdebulebebSi samoqalaqo samarTlebrivi pa-

suxismgeblobis saxea, anu aq movalis qonebrivi sfero mcirdeba da izrdeba 

kreditoris qonebrivi sfero. usafuZvlo gamdidrebis dros aseTi Semcireba 

gazrda ar xdeba. Sesabamisad, usafuZvlo gamdidrebidan gamomdinare piris Ta-

vdapirvel qonebriv-samarTlebriv mdgomareobaSi aRdgena da gamdidrebis ga-

Tanabreba ar aris samoqalaqosamarTlebrivi pasuxismgeblobis saxe.34

zemoaRniSnulis safuZvelze, SeiZleba iTqvas, rom ssk-is 982-e muxli areguli-

rebs ara deliqtur urTierTobebs, aramed usafuZvlo gamdidrebis sakiTxebs, kerZod, 

dasaxelebuli normis mixedviT, xelyofis kondiqciis arsebobisas pasuxismgeblobis 

safuZvelia sxvisi samarTlebrivi sikeTis xelyofa, anu is faqti, rom sxvisi kuTvnili 

qoneba aramesakuTrem gankarga.35

gansaxilvel SemTxvevaSi calsaxaa, rom ssk-is 982-e muxlis 1-li nawiliT gaTvalis-

winebuli winapirobebi arsebobs, ramdenadac giorgim gankarga ninoze sxvis sakuTreba-

Si arsebuli velosipedi, riTac xelyo nikas samarTlebrivi sikeTe, kerZod, sakuTrebis 

ufleba. Sesabamisad, aRniSnuli SemTxveva eqceva mocemuli normis moqmedebis sferoSi. 

kondiqciuri moTxovnebis Sinaarsis dadgenis Semdeg, aucilebelia imis gansaz-

Rvra, Tu rogoria ukan dabrunebis moTxovnis farglebi anu is, Tu sadamde SeiZleba 

gavrceldes kondiqciuri moTxovna.36 aRniSnuls gadamwyveti mniSvneloba aqvs aras-

rulwlovanis mier nivTis gasxvisebis SemTxvevaSi, nasyidobis xelSekrulebis neitral-

ur xelSekrulebad aRiarebisTvis.

usafuZvlo gamdidreba miekuTvneba naturiT restitucias.37 Tu usafuZvlo gam-

didrebis dros SeuZlebelia qonebis naturiT dabruneba, gadacemuli qonebis mdgo-

mareobis an sxva mizezebis gamo, movalem unda aunazRauros kreditors qonebis is 

Rirebuleba, rac mas SeZenis momentSi hqonda.38

34 susg, 2014 wlis 5 maisi, #as-308-293-2013.

35 susg, 2014 wlis 5 maisi, #as-860-818-2013.

36 biWia m., kanonismieri valdebulebiTi urTerTobebi, Tb., 2016, 162.

37 mowoneliZe n., naturiT restituciis principi saqarTvelosa da germaniis samoqalaqo kodeqsis 

mixedviT, „samarTlis Jurnali“ #1, 2012, 128-129, cit.: biWia m., kanonismieri valdebulebiTi urT-

erTobebi, Tb., 2016, 168.

38 Sengelia r., saqarTvelos samoqalaqo kodeqsis komentari, wigni IV, tomi II, valdebulebiTi samar-

Tali, kerZo nawili, 2001, 979-e muxli, 361, cit.: biWia m., kanonismieri valdebulebiTi urTerTobebi, 

Tb., 2016, 169.
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analogiur pozicias ayalibebs saqarTvelos uzenaesi sasamarTlos dadgenili praq-

tika, romlis mixedviTac, vinaidan samoqalaqo kodeqsis 982-e muxli usafuZvlo gam-

didrebis TavSia moqceuli, msgavsad Sesrulebis kondiqciis gaTanabrebis moTxovnis 

odenobis dadgenisas, gamoyenebul unda iqnes amave kodeqsis 979-e muxlis me-2 nawili, 

romlis Tanaxmad, Tu ukan dabruneba SeuZlebelia miRebuli qonebis Tvisebis gamo an, 

Tu mimRebi sxva safuZvlidan uunaroa daabrunos igi, maSin man unda aanazRauros misi 

saerTo Rirebuleba. Rirebuleba ganisazRvreva anazRaurebis moTxovnis warmoSobis 

drois mixedviT.39

saqarTvelos samoqalaqo kodeqsi, msgavsad germanuli samoqalaqo kodeqsisa, ic-

nobs gamkacrebuli pasuxismgeblobis normas (ssk-is 984-e muxli). 

ssk-is 984-e muxlis 1-li nawilis mixedviT, Tu xelmyofma ar icoda uflebamo-

silebis xarvezi, garda uxeSi gaufrTxileblobisa, igi pasuxismgeblobisagan Tavisu-

fldeba, Tu anazRaurebis moTxovnis sasamarTloSi ganxilvis momentisaTvis aRar ar-

sebobs gamdidrebis niSnebi.

Tu moxdeba aRniSnuli muxlis detaluri analizi, gamoikveTeba, rom msgavsad ger-

maniis samoqalaqo kodeqsisa, ssk-is 984-e muxliT gaTvaliswinebuli gamkacrebuli pa-

suxismgeblobis norma ar gamoiyeneba piris keTilsindisierebis arsebobis SemTxvevaSi, 

anu maSin, rodesac man ar icoda an uxeSi gaufrTxileblobis gamo misTvis ucnobi iyo 

samarTlebrivi xarvezis arsebobis Sesaxeb. piris arakeTilsindisierebis dros ki ssk-

is 984-e muxlis 1-li nawilis mixedviT, ganmdidrebis daTqmis (ssk-is 979-e muxlis me-3 

nawili) gamoyeneba SeuZlebelia, arakeTilsindisieri gamsxvisebeli ki pasuxs agebs ssk-

is 979-e muxlis me-2 nawilis mixedviT. 

Sesabamisad, saqarTvelos samoqalaqo kodeqsSi moqceuli, rogorc usafuZvlo gan-

mdidrebis, aseve _ gamkacrebuli pasuxismgeblobis normebi, garkveulwilad harmoni-

aSi modis germaniis samoqalaqo kodeqsSi moqceul samarTlebriv normebTan, amitom 

saqarTveloSic, germaniis msgavsad, mniSvnelovania daiwyos msjeloba neitralur xe-

lSekrulebebze da arasrulwlovnis pasuxismgeblobaze usafuZvlo gamdidrebis norme-

bidan gamomdinare. Tumca, samwuxarod, saqarTvelos sakasacio sasamarTlo dRemde ver 

axerxebs, erTmaneTisgan gamijnos Sesrulebisa da xelyofis kondiqcia, an adekvaturad 

gamoiyenos da ganmartos gamkacrebuli pasuxismgeblobisa Tu ganmdidrebis momwesrige-

beli normebi. miT ufro maSin, roca maTi swori ganmarteba mniSvnelovan samarTlebriv 

SedegebTan aris dakavSirebuli. rogorc zemoT aRiniSna, Tu Sesrulebis kondiqciis 

dros arasrulwlovnis kanonieri warmomadgenlis codnis elementia aucilebeli gamk-

acrebuli pasuxismgeblobisaTvis. xelyofis kondiqciis dros, arasrulwlovnis cod-

nac samarTlebrivi xarvezis Sesaxeb sakmarisia.

aRniSnuli problema gansakuTrebiT mwvaved gamoCnda saqarTvelos uzenaesi sa-

samarTlos 2016 wlis 31 maisis gadawyvetilebaSi,40 romlis mixedviTac, pirs (piro-

biTad laSas) saxelmwifosgan sakuTrebaSi gadaeca miwis nakveTi, romelmac aRniSnuli 

miwis nakveTi gaaCuqa sxva pirze, xolo am sxva pirma, Tavis mxriv, es miwis nakveTi mihy-

ida aseve sxva pirs. sakasacio sasamarTlom dadgenilad scno is garemoeba, rom saxel-

mwifos mxridan laSasTvis gadacemuli sakuTrebis ufleba iyo baTili, magram laSa 

am faqtis mimarT iyo keTilsindisieri. saxelmwifom laSasgan moiTxova gasxvisebuli 

miwis nakveTis sazRauris gadaxda. 

sainteresoa, rom sakasacio sasamarTlom aRniSnuli saqme moaqcia Sesrulebis (ssk-

39 susg, 2015 wlis 27 ianvari, #as-308-293-2013.

40 susg, 2015 wlis 31 maisi, #as-1193-1122-2015.
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is 976-e muxlis 1-li nawilis „a“ qvepunqtSi) da ara xelyofis kondiqciaSi (ssk-is 982-e 

muxli), rac arasworia. 

Sesrulebis kondiqcia TavisTavSi moicavs sam mniSvnelovan elements: „raimes gad-

acema“, „SesrulebiT“ da „usafuZvlod“.41

Sesrulebis kondiqcias sxva danarCeni kondiqciebisgan swored meore winapiroba 

_ „Sesruleba“ ganasxvavebs. Sesruleba Tavis TavSi moicavs or elements: piris mxri-

dan Sesruleba unda xdebodes gacnobierebulad da mizanmimarTulad. gacnobierebuli 

gulisxmobs, rom Semsrulebeli unda acnobierebdes, rom zrdis sxvis qonebas.42

mocemul SemTxvevaSi, saxelmwifo gadascems laSas miwis nakveTs, radgan mas Sec-

domiT hgonia, rom specialuri kanonis („fizikuri da kerZo samarTlis iuridiuli 

pirebis mflobelobaSi (sargeblobaSi) arsebul miwis nakveTebze sakuTrebis uflebis 

aRiarebis Sesaxeb“) safuZvelze, aRniSnuli miwis nakveTi warmoadgens laSas qonebas. 

miuxedavad imisa, rom saxelmwifom, faqtobrivad, gazarda laSas qoneba, Sesruleba 

mainc ar gvaqvs saxeze, radgan es zrda xdeba gaucnobiereblad anu saxelmwifo gacno-

bierebulad ar zrdis laSas qonebas, aramed SecdomiT hqonia, rom ubrunebs mas imas, 

rac mas isedac ekuTvnis. 

xelyofis kondiqcia moicavs aseve sam elements: „raimes mopoveba“, „xelyofiT“ da 

mesame elementia _ „kondiqciis kreditoris xarjze“.43 calsaxaa, rom samive elemen-

ti arsebobs, radgan laSam miiTvisa saxelmwifos sakuTrebaSi arsebuli miwis nakveTi, 

romlis gankargvis uflebac ar hqonda, Tumca man gaaCuqa aRniSnuli uZravi qoneba sxva 

pirze da amiT xelyo saxelmwifos sakuTrebis ufleba.

Sesabamisad, sasamarTlos aRniSnuli urTerToba unda moeqcia xelyofis da ara Ses-

rulebis kondiqciis normaSi. 

amasTan, laSas pasuxismgeblobisgan gaTavisuflebis safuZvlad miuTiTa Semdegze: 

„imis gamo, rom mimRebma miRebuli usasyidlod gadasca (aCuqa) mesame pirs, xolo am 

ukanasknelma ki, mogvianebiT gayida miRebuli, mopasuxe ar warmoadgens im pirs, romel-

mac pasuxi unda agos sarCelze.“44

samwuxarod, sakasacio sasamarTlos gadawyvetilebis dasabuTebis gasamyareblad 

saerTod ar gamouyenebia ssk-is arc erTi norma, amasTan ar umsjelia piris keTilsindi-

sierebis faqtze. 

zemoT dasaxelebuli SemTxveva warmoadgens klasikur magaliTs, rodesac saqarT-

velos uzenaes sasamarTlos unda gamoeyenebina aRniSnul naSromSi ganviTarebuli mo-

sazreba da dasabuTebaSi mieTiTebina, rom laSas pasuxismgebloba saxelmwifos mimarT 

gamoiricxeboda ssk-is 984-e muxlis 1-li nawilisa da ssk-is 979-e muxlis me-3 naw-

ilebis Sesabamisad, radgan aRniSnuli muxli awesebs pasuxismgeblobis gamoricxvisTvis 

or mniSvnelovan winapirobas. erTi mxriv, nivTis arauflebamosili gamsxvisebeli unda 

iyos keTilsindisieri, anu ar unda icodes samarTlebrivi xarvezis Sesaxeb, da meore 

mxriv, anazRaurebis moTxovnis sasamarTloSi ganxilvis momentisaTvis aRar unda ar-

sebobdes gamdidrebis niSnebi. mocemul saqmeSi calsaxad ikveTeboda, rom laSa uZravi 

qonebis gaCuqebis gamo ar iyo gamdidrebuli da amave dros, igi samarTlebrivi xarvezis 

arcodnis gamo iyo keTilsindisieri. orive winapiroba dakmayofilebulia, Sesabamisad, 

sakasacio sasamarTlos laSas pasuxismgebloba unda gamoericxa ssk-is 984-e muxlis 

41 rusiaSvili g., egnataSvili d., kazusebi kanonismier valdebulebiT samarTalSi, Tb., 2016, 91-92.

42 iqve.

43 rusiaSvili g., egnataSvili d., kazusebi kanonismier valdebulebiT samarTalSi, Tb., 2016, 96.

44 susg, 2016 wlis 31 maisi, #as-1193-1122-2015.
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1-li nawilisa da ssk-is 979-e muxlis me-3 nawilebis Sesabamisad.

daskvnis saxiT SeiZleba iTqvas, rom saqarTvelos sakasacio sasamarTlo dRemde 

ver axerxebs usafuZvlo gamdidrebis normebis swor da adekvatur ganmartebas, rac 

saboloo jamSi ganapirobebs araswori sasamarTlo praqtikis Camoyalibebas. 

4. daskvna 

arasrulwlovnis mier dadebuli neitraluri garigebis arsebobis aRiareba umniSvnelo-

vanes samarTlebriv SedegebTan aris dakavSirebuli. 

germaniis iuridiul literaturaSi didi xania aRiarebulia neitraluri garigebis 

gamoyenebis SesaZlebloba arasrulwlovanTan mimarTebiT. aRniSnuli midgomis mixed-

viT, rodesac arasrulwlovani debs neitralur garigebas, mas ar sWirdeba kanonieri 

warmomadgenlis Tanxmoba, ramdenadac aRniSnuli xelSekruleba ar aris misTvis uary-

ofiTi Sedegebis momtani. 

qarTul iuridiul literaturaSi neitraluri garigebebis arseboba-ararsebobis 

aRiarebasTan dakavSirebiT jerjerobiT saerTod ar yofila ganviTarebuli msjelo-

ba. Tumca, saqarTvelos samoqalaqo kodeqsSi moqceuli normebi ZiriTad SemTxvevebSi 

harmoniaSi modis germanul samoqalaqo kodeqsSi arsebul normebTan, Sesabamisad, aras-

rulwlovnis mier dadebuli neitraluri garigebebis arsebobis aRiarebisa da Sesabami-

si Sedegebis gaziarebis perspeqtiva qarTuli kanonmdeblobiT calsaxad ikveTeba.

aRsaniSnavia is garemoebac, rom qarTulma sasamarTlom aucileblad unda moaxerxos 

usafuZvlo gamdidrebis momwesrigebeli normebis swori gamoyeneba mis mier miRebul 

gadawyvetilebebSi, sxva SemTxvevaSi, warmoiSoba araswori sasamarTlo praqtikis Camoy-

alibebis safrTxe. 

saqarTvelos sakasacio sasamarTlom, upirveles yovlisa, erTmaneTisgan unda ga-

nasxvavos Sesrulebisa da xelyofis kondiqciebi, amave dros, sworad unda ganmartos 

ssk-is 984-e muxlis 1-li nawiliT regulirebuli gamkacrebuli pasuxismgeblobis mux-

li da ssk-is 979-e muxlis me-3 nawiliT gaTvaliswinebuli ganmdidrebis maregulirebe-

li norma.

n. gogiaSvili arasrulwlovnis mier dadebuli neitraluri garigebis arsi da samarTlebrivi Sedegebi
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reziume

2013 wels gamoqveynda axali qarTuli Sromis kodeqsi, romlis mizani iyo Sromis samar-

Tlis kompleqsuri samyarosTvis bunebrivi wesrigis miniWeba. pirvel muxlSi saubaria 

Sromis samarTlis wyaroebis ierarqiaze, romelic Sromis kodeqss specialur kanonad 

warmogvidgens, rac sabWouri gadmonaSTia, romlisganac daSoreba mraval kanonmdebels 

surda. avtorebi zemoTqmuli muxlidan gamomdinare akritikeben wyaroebis sistemasa 

da zogadad, samarTlebriv teqnikas, xazs usvamen arasistemur muSaobasa da zogierTi 

gadawyvetilebis araefeqturobas.

1. Sesavali1

rogorc cnobilia, saqarTvelos respublika sabWoTa kavSiris nawili iyo, 1991 wels 

ki man damoukidebloba moipova. swored amitom, imisaTvis, rom gavigoT Sromis samar-

Talis kuTxiT miRebul garkveul gadawyvetilebaTa mizezebi da xazi gavusvaT gansx-

vavebebs wina kodeqsTan mimarTebiT, aucilebelia visaubroT sabWoTa kavSiris zogad 

principebze Sromis samarTlis kuTxiT.

* profesori, doqtori, luiji vanvitelis saxelobis kampanias universiteti (italia).

** profesori, doqtori, milanis universiteti (italia).

1 miuxedavad imisa, rom aRniSnuli statia saerTo muSaobis Sedegia, andrea boronis ekuTvnis para-

grafebi 2, 4, 5.2, 6, xolo marko segezios paragrafebi 1, 3, 4.1, 5, 5.1. madloba profesor franCesko 

bakinis, romelmac SemogvTavaza Cveni naSromis gazeTSi dabeWdva, da Cvens saerTo maswavlebels, 

profesor gabriele krespi regicis, romelsac didi wvlili miuZRvis sabWoTa samarTlis kvlevaSi. 

bolos, gvsurs madliereba gamovxatoT prof. zaaliSvilis mimarT, romelmac udidesi daxmareba 

gagviwia Targmanis, konsultirebis, kanonebis da sasamarTlo gadawyvetilebebis moZiebis kuTxiT, 

aseve madloba doqt. amiranaSvils originali dokumentebis mopovebis kuTxiT mniSvnelovani kvlevi-

Ti samuSaos gawevisTvis.
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1.1. istoriuli foni: Sromis samarTlis evolucia sabWoTa periodSi

sabWoTa samarTalSi miRebuli ZiriTadi SromiTi principebi rTuli procesis Sedegad 

Camoyalibda, romelsac 1917 wlis revolucia edo safuZvlad.

aRniSnuli istoriografiuli principebi warmoadgenen mocemuli wyobilebisTvis 

damaxasiaTebel, sistemurad mis ganmsazRvrel niSnebs, vinaidan bolSevikuri Zalis ga-

Zlierebis Semdeg fesvebi gaidga rogorc industriulma urTierTobebma, aseve Sromis 

samarTalma da sistemis dacemamde mis Semadgenel nawilad darCa.2

revoluciuri warmatebiT gamococxlebulma mmarTvelma politikurma wrem saswra-

fod SemoiRo konkretuli normebi, romelic muSaTa klasis dawinaurebis paralelu-

rad, orientirebas moaxdenda maTi uflebebis dacvaze. 

1917 wlis 29 oqtombris dekreti warmogvidgens debulebebs, romlebic metad pro-

gresuli iyo aRniSnuli epoqisTvis: isini awesebdnen samuSao saaTebis dRiur minimum 

standarts, romelic 8 saaTiT ganisazRvreboda, maqsimumi ki kviraSi 48 saaTs iTval-

iswinebda, amasTan wesdeboda SezRudvebi qalTa da arasrulwlovanTa Sromaze da gam-

oricxavda 14 wlamde asakis bavSvebis SromiT urTierTobaSi Cabmas. imave wlis dekem-

berSi gamosuli gadawyvetileba ganixilavda umuSevarTa dazRvevisa da janmrTelobis 

sakiTxs da maTze zedamxedvelobas profkavSirebs avalebda.

aRniSnuli ideologiis mixedviT, limitirebuli iyo xelmZRvanelTa xelfasebic, 

is ar SeiZleboda yofiliyo kvalificiuri muSis saSualo xelfasze maRali, es miznad 

isaxavda saxelmwifos mier anazRaurebaTa Soris gansxvavebis aRmofxvras.3

Tumca ukve 1918 wels produqciis naklebobiT gamowveul problemebTan sabrZolve-

lad, aucilebeli gaxda samuSao seqtoris reorganizeba da disciplinireba da misi 

saxelmwifo kapitalizmisTvis dakavSireba, romelic aRqmuli iyo rogorc socializmis 

konsolidirebis pirveli nabiji; aRniSnulma midgomam asaxva hpova xelfasebs Soris 

sxvaobis regulirebaSi, sanardo da wamaxalisebeli samuSao adgilebis SeqmnaSi.4

1922 wels SemuSavebuli „axali ekonomikuri politikis~ Sedegad, miRebul iqna ax-

ali kodeqsi, sadac gamoixata samarTlis axali, progresuli tendenciebi, „...socialis-

turi kanonierebis principis formulirebisTvis“.5

aRniSnuli kodeqsi muSebis dacvis axal socialur-ekonomikur standartebs ad-

genda, is iTvaliswinebda dasaqmebis saxelmwifo samsaxurebis maqsimalur CarTulo-

bas, gansazRvravda xelfasis minimalur odenobas, anazRaurebadi Svebulebis uflebas, 

koleqtiuri molaparakebebis safuZvelze muSaTa profesiuli zrdis SesaZleblobas, 

amasTan saxelfaso Tanasworobis principis reformirebas da a.S.6

1936 wlis konstituciaSi socialisturi Sromis samarTlis principebi srulyofi-

2 Menghini L., Il diriƩo del lavoro nell’Unione SovieƟca, wignSi: Aa. Vv., Il diriƩo del lavoro dei paesi socialisƟ europei (Sem-
dgomSi: Il diriƩo), Padova, 1982, 415. sxva sityvebiT, „...ekonomikur samarTalSi SemuSavebuli mniSvnelo-

vani principebis arsebiTi amoReba ar momxdara (SemdgomSi isini mxolod gadaixeda da Sesworda)“. 

Biscareƫ Di Ruffia, P. LineamenƟ genereali dell’ordinamento cosƟtuzionale sovieƟco, Milano, 1956, 34-35.
3 Menghini L.,  Il diriƩo, 427-428; Ivanov S., Quelques aspects du droit du travail des pais socialistes, JurnalSi: Rivista di 
diriƩo internazionale e comparato del lavoro, 1967, 125.
4 Menghini L.,  Il diriƩo, 429.
5 Biscareƫ Di Ruffia P., Criespi Reghizzi G., La CosƟtuzione SovieƟca del 1977, Milano, 1979, 80.
6 Menghini L., Il diriƩo, 451; aRniSnuli kodeqsi aseve aregulirebda SromiTi gaerTianebebis sakiTxs da 

aRniSnavda, rom maTi mizani muSaTa samarTlebrivi warmomadgenloba iyo iseT sakiTxebSi rogoricaa, 

magaliTad, koleqtiuri xelSekrulebebi, xolo rac Seexeba usafrTxoebasa da sxva saeqspluatacio 

sakiTxebs, isini qarxanaTa komitetebisTvis iyo gadacemuli.
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lad aisaxa. 

aRniSnul SemTxvevaSi, Tavidanve gamocxadda umuSevrobis daZleva mTavar pri-

oritetad, muSaoba moqalaqis iuridiuli bunebis mniSvnelovani nawili gaxda, ramac is 

Sesabamisi uflebebiTa da pasuxismgeblobebiT aRWurva _ ufro metic, aRniSnuli Seex-

eboda ara mxolod moqalaqeebis uflebebs, aramed muSaoba valdebulebasac warmoad-

genda. magaliTisTvis, 1936 wlis konstituciis me-12 muxli ganmartavda, rom nebismieri 

qmedunariani pirisTvis muSaoba rogorc movaleobas, ise sapatio vals warmoadgens. 

imave muxlSi aseve gaziarebuli iyo e.w. socialisturi Tanasworobis ideac, ro-

melmac daamkvidra anazRaurebis gansxvavebis mxriv samarTlianobis Teoria da aRniSna, 

rom samuSao Sesrulebuli unda yofiliyo SesaZleblobebis, uSualo amocanebisa da 

movaleobebis Sesabamisad. 

maSasadame, mocemuli formula Sromis disciplinis efeqturobis gazrdas axdenda, 

erTi mxriv, waxalisebisa da premiebis gamoyenebis saSualebiT, meore mxriv ki Sromis 

savaldebulobiTa da misi sapatio xasiaTiT.7

msgavsi cvlileba warmoadgenda im principis zust asls, romlis mixedviTac, samuSao 

yvela moqalaqis uflebas warmoadgenda da moqalaqeebs garantirebuli samuSaos molo-

dins uqmnida. Tumca, es gulisxmobda ara gauTvaliswinebel samuSaos, romelic dasaqme-

bulis mier Sesrulebuli samuSaos xarisxisa da produqtiulobis miuxedavad mainc 

anazRaurdeboda, arc umuSevrobis subsidirebis aSkara danergvas isaxavda miznad, ar-

amed es iyo safuZveli imisa, rom Sromaze yofiliyo mudmivi moTxovna.8

konstitucia aRniSnul princips mxolod am kuTxiT ar ganmartavda da limits ar 

uwesebda mas: is 119-121 muxlebSi miuTiTebda sxvadasxva socialistur fuZemdeblur 

uflebazec, maT Soris, iyo dasvenebis ufleba, socialuri dazRvevis ufleba da praq-

tikuli swavlebis ufleba.9

omis Semdgom periodSi saxelmwifos mTavar amocanas kvlav warmoebis efeqturo-

bis gazrda warmoadgenda, raTa momxdariyo muSaTa pirobebis gaumjobesebis xarjze 

maTi keTildReobis gazrda. amasTan kavSirSi, ssrk-is ministrTa sabWos 1947 wlis 4 

Tebervlis dekretiT, xelaxla iqna SemoRebuli koleqtiuri savaWro garigebebi, raTa 

mieRwiaT gegmiT gaTvaliswinebuli miznebisaTvis. zemoT aRniSnuli sistema Zalian 

gansxvavdeboda dasavluri modelisagan; sinamdvileSi, koleqtiuri xelSekrulebebi, 

romlebic kompaniis xelmZRvanelobasa da sawarmos komitetebs Soris unda dadebuli-

yo, xelmowerili unda yofiliyo centralur doneze SemuSavebuli xelSekrulebebis 

nimuSis Sesabamisad, raSic Sesabamisi saministroebisa da kavSirebis mier dadgenili 

standartebi igulisxmeboda. `centralizirebuli kontraqtis modeli~ mkacrad gansaz-

Rvruli unda yofiliyo. SesaZlebeli iyo mxolod lokalur doneze masSi variaciebisa 

da mcire ganmartebebis Setana.~10

yvela SemTxvevaSi, koleqtiuri SeTanxmebis dadebis dros Tavidan iyo acilebuli 

xelfasTan mimarTebiT wesebis gansazRvrisa da samuSao pirobebis daxvewis SesaZleblo-

7 Biscareƫ Di Ruffia P., lineamenƟ generali dell’ordinamento cosƟtuzionale sovieƟco, Milano, 1956, 82.
8 Schlesinger R., La teoria del diriƩo nell’Unione SovieƟca, Torino, 1952, 283.
9 am TvalsazrisiT ix. Biscareƫ Di Ruffia P., lineamenƟ generali dell’ordinamento cosƟtuzionale sovieƟco, Milano, 1956, 
150, romelic aanalizebs sakontitucio daTqmebis sakanonmdeblo teqnikas da xazs usvams, rom konsti-

tuciuri normebi unda Camoyalibdes rogorc dasaxelebuli sami muxlia gansazRvruli. magaliTad, 

muxli unda gaiyos or nawilad: pirvel nawilSi gansazRvruli unda iyos uflebis arsi, xolo meoreSi 

_ saxelmwifos Carevis farglebi. rTuli ekonomikuri pirobebis gamo, dispoziciebi xSirad ver povebs 

realur asaxvas da konkretul ganmartebas praqtikaSi. 

10 Menghini L., Il diriƩo, 484.
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ba, vinaidan aRniSnuli elementebi xelisuflebis eqskluziur prerogativas warmoad-

genda da isini calmxrivi aqtebis safuZvelze regulirdeboda. am kuTxiT, SegviZlia 

miviCnioT, rom koleqtiurma xelSekrulebam miiRo daaxloebiT savaWro garigebis saxe 

saxelmwifos, pirveladi masalis momwodebelsa da kompanias Soris, romelic sanqciebis 

dawesebis SiSiT xelSekrulebis pirobebis Sesrulebas Tavis Tavze iRebda, aRniSnuli 

sanqciebi ki kompaniis direqtorebs aZlevda „stimuls“ bolomde da Seucdomlad Sees-

rulebinaT xelSekrulebiT gaTvaliswinebuli amocanebi.11

Tumca, aRniSnuli miznebis realizeba arasdros momxdara. 

aqedan gamomdinare, principebis reformis Zireuli procesi, Seexo samarTlis yve-

la mimarTulebas da maT Soris Sromis samarTalsac. 1970 wlis 15 ivliss miRebul-

dokumentSi, romelic exeboda reorganizaciisa da Zireuli gadaxedvis aucileblobis 

sakiTxebs, gadmocemuli iyo „ssrk-sa da masSi gaerTianebuli respublikebis Sromis 

samarTlis ZiriTadi principebi~. aRniSnuli principebi, mogvianebiT, safuZvlad daedo 

varSavis paqtis wevri saxelmwifoebis kodifikaciebs „decentralizaciisa da samarT-

lis demokratizaciis mxriv gatarebuli reformebis“ kuTxiT.12

am principis mizani SromiTi organizaciebis optimizaciisa da produqciis gazrdis 

saSualebiT moqalaqeebis socialuri keTildReobis gaumjobeseba iyo.13

aRniSnuli principebiT Seiqmna iseTi Sromis samarTlis sistema, romelic Tanabrad 

ergeboda kavSirSi Semaval yvela respublikas.

am principebma moaxdina Sromis samarTlis sistemis srulyofa, is awesrigebda ro-

gorc damoukidebel SromiT urTierTobebs, aseve sajaro administraciul da saxelm-

wifo kompaniebs Soris mimdinare procesebsac, amitom mas yvela respublikaSi gaaCnda 

moqmedebis Zala. 

zogadi kuTxiT, aqve aucilebelia aRiniSnos isic, rom axali kanonebis SemoRebiT 

ar momxdara maTi winamorbedebis sruli ugulvebelyofa, aramed moxda ukve arsebuli 

kanonebis garkveulwilad gafiltvra, raTa SenarCunebuli yofiliyo is principebi, 

romlebic praqtikuli TvalsazrisiT farTod gamoiyeneboda.14

industriuli urTierTobebis TvalsazrisiT, sabWoTa kavSirs ufleba hqonda monaw-

ileoba mieRo sawarmos ekonomikuri gadawyvetilebebis miRebaSi, amasTan mis amocanas 

muSebis dacvac warmoadgenda, mas gaaCnda funqciebi, romlebic gadawyvetilebis miRebis 

procesSi mas garkveuli prerogativebiT aRWuravda, romelSic moiazreboda, rogorc 

11 Di Leo R., Le relazioni industriali nei paesi socialisƟ,  Bologna, 1976, 40.
12 Berman H., la giusƟzia nell’U.R.S.S., 1965, 77. meti sizustisTvis, principebis Sedgena daiwyo 1959 wels 

xruSovis politikis marcxis Semdeg, rac gulisxmobda produqtiulobis gazrdas samuSaos ukeTesad 

Sesrulebis Sesabamisad. 

13 1-li principi: „sabWoTa Sromis kanonmdebloba akontrolebs im urTierTobebs, sadac CarTulni 

arian muSebi da dasaqmebulebi, raTa xeli Seuwyos muSaTa da dasaqmebulTa Sromis nayofierebis 

gazrdas, raTa moaxdinos saarsebo standartebisa da muSaTa kulturuli zrda produqtiulo-

bisa da efeqturobis gazrdis gziT, raTa gaaZlieros Sromis disciplina, raTa Sroma nebismieri 

unariani moqalaqisTvis asocirdebodes saerTo keTildReobis miRwevasTan. aRniSnuli kanonmde-

bloba awesebs samuSao pirobebis maRal standarts da zogadad, icavs muSaTa da dasaqmebulTa 

uflebebs“.

14 menginis TvalsazrisiT, amis yvelaze naTel gamoxatulebas warmoadgens: ̀ ...samsaxurebrivi pozici-

is stabilurobis mizniT, SezRuduli aris samsaxuridan gaTavisuflebis winapirobebi. sawarmos 

marTvisas mkacrad kontroldeba dasaqmebulTa samuSao grafikis, Svebulebis, dasvenebis dReebis, 

saxelfaso garantiebis, samuSao dazRvevis, sawarmos saqmianobisa da axalgazrda qalebis dasaqmebis 

sakiTxebi~. ix. Menghini L., Il diriƩo, 514-515. 

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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Sromis samarTlebrivi moqnilobis Semowmeba, ise SromiTi usafrTxoebis sakiTxebi.15

namdvili problema ki kvlav gadauWreli rCeboda, marTlac, kanonis gamoyenebis 

TvalsazrisiT ugulvebelyofili iyo muSaTa interesebi: xSiri iyo usafuZvlo daTx-

ovnis, dausabuTebeli gadawyvetilebebis miRebis faqtebi, muSebisTvis samuSao adg-

ilebis umizezod Secvla kvlav idga dRis wesrigSi.16

1977 wels sabWoTa kavSirSi miRebul iqna axali konstitucia, romelic sabWoTa pe-

riodis sakonstitucio samarTlisTvis saboloo aRmoCnda.

qveynis axali ZiriTadi kanoni zRudavda e.w. „proletariatis diqtaturisa“ da „yve-

la xalxis saxelmwifos“ ideas da „destalinizacias“ uwyobda xels, rac moxda social-

isturi kanonierebis principis danergviT da „mSromeli xalxisTvis“ yvelaze metad 

Tavisufali da maTi uflebebis dacvaze orientirebuli kanonebis SemuSavebiT.17

axal konstitucias winamorbedi sistema Zireulad ar Seucvlia,18 aramed man moax-

dina misi sistematizireba da masSi samomavlo programuli miznebis asaxva.19

SromiTi kuTxiT ganxorcielebuli umniSvnelovanesi cvlileba Sinaarsobrivad na-

klebad mniSvnelovani xarisxis mqone gaxldaT, vinaidan komunisturi partia aRar war-

moadgenda organizaciebis mTavar gzamkvlevs arc saxelmwifo da arc socialur do-

neze, maT Soris, arc profkavSirebis TvalsazrisiT. Tumca, rogorc aRiniSna, „partiis 

roli amiT ar Semcirebula“.20

samuSao aRqmul iqna moqalaqis uflebad, romelic saxelmwifos mxridan unda yo-

filiyo garantirebuli da anazRaurebadi, maT Soris, minimaluri xelfasic,21 xolo 

imisTvis, rom Tavidan aecilebinaT samomavlo ekonomikuri krizisi da ganemuxtaT umu-

SevrobiT gamowveuli mdgomareoba, SemoRebul iqna usasyidlo profesiuli gadamza-

debis kursebi, moxda specializirebul profesionalTa dawinaureba, axali teqnikis 

aTviseba da maTi danergva samuSao procesSi.22 komunisturi idealidan gamomdinare, 

anazRaureba unda momxdariyo ara konkretuli Sesrulebuli samuSaos, aramed individ-

ualuri, konkretuli saWiroebis Sesabamisad. es ukanaskneli gamomdinareobda princip-

idan, rom `yovel adamians gaaCnia unari  da yovel adamians gaaCnia Tavisi saWiroeba~.

Tumca, kanonis amdagvari formulireba saxelmwifosa da kompaniebisTvis ar wamoad-

genda zogad valdebulebas daekmayofilebinaT yvela moTxovna, romelic muSaobis daw-

yebas isaxavda miznad, aqedan gamomdinare, maT gaaCndaT berketi, raTa Tavidan aecile-

binaT aramotivirebul uarze pasuxismgebloba da ganexorcielebinaT diskriminaciuli 

midgoma.23

mogvianebiT, terminma `Sromis Tavisufleba~ saxelSekrulebo principze dayrdno-

biT sabolood Camoyalibebuli saxe miiRo. rogorc sabWoTa Sromis samarTlis meore 

muxlis meore nawiliT iyo gaTvaliswinebuli, SromiTi xelSekruleba unda dadebuliyo 

15 Biscareƫ Di Ruffia P., Criespi Reghizzi G., La CosƟtuzione SovieƟca del 1977, Milano, 1979, 170-171.
16 Menghini L., Il diriƩo, 521-522.
17 Biscareƫ Di Ruffia P., Crespi Reghizzi G., La CosƟtuzione sovieƟca del 1977, Milano, 1979, 102 da Semdg.
18 iqve, 118-119.
19 iqve, 119-120.
20 Menghini L., Il diriƩo, 548.
21 konstituciis me-40 muxlis 1-li nawili.

22 konstituciis me-40 muxlis me-2 nawili.

23 Menghini L., Il diriƩo, 555, yvela SemTxvevaSi, kargi mizezi samuSaoze arayvanisa gaxldaT Sesabamisi 

adgilebis uqonloba, amasTan, `moTxovnis SemTxvevaSi, uaris Tqma werilobiTi formiT unda momx-

dariyo~. 
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Tavisuflad, mxareTa nebis safuZvelze, sadac orive mxares SeeZlo uaris Tqma. me-

tad gasagebi rom iyos, am konteqstSi, samuSao adgilis gansazRvra warmoadgenda val-

debulebas _ piris Tavisufleba ganisazRvreboda samuSaos tipisa da adgilis arCevis 

SesaZleblobaSi, aseve moicavda piris uflebamosilebas Seesrulebina an ar Seesrule-

bina esa Tu is saqmianoba.24

aSkaraa, rom Sromis samarTalSi arsebuli zogadi da specialuri wyaroebis sistema 

zustad ar emTxveoda dasavlur models. erTis mxriv, rogorc ukve aRvniSneT, social-

isturi kanonierebis principi dawerili samarTlis principebis siWarbiT gamoirCeoda, 

Tumca realurad maTi efeqturad ganxorcieleba did sirTules warmoadgenda.25

mokled unda aRiniSnos isic, rom konstitucias normaTa ierarqiaSi pirveli adg-

ili ekava, Semdeg modioda kanoni, sabWoTa prezidiumis mier miRebuli da plenumis 

mier damtkicebuli normatiuli aqtebi, bolos ki sxvadasxva normatiuli aqtebi, rom-

lebic xelisuflebis mier iyo miRebuli da sadac asaxuli iyo TiToeuli qveynis damok-

idebuleba centralur xelisuflebasTan. rac Seexeba im kanonmdeblobas, romelic 1970 

wlis kontituciaSi SemuSavebuli cvlilebebis Semdeg dadginda, naTelia, rom moxda 

Sromis samarTlis mimarTulebiT SemuSavebuli sakanonmdeblo aqtebis erTian sivrceSi 

moTavseba da zemoTaRniSnuli principebis ganmarteba.26

2. damoukidebloba

rogorc ukve aRiniSna, saqarTvelos respublikam damoukdebloba 1991 wels aRidgina; 

aRniSnuli TariRidan moyolebuli SemoTavazebul iqna Zireuli reformebis mTeli se-

ria politikur, ekonomikur, socialur da iuridiul sferoSi, romelmac im droisTvis 

arsebuli samarTlebrivi sivrcis radikaluri transformacia moaxdina. 

aRniSnuli cvlilebebi ki 1995 wels axali konstituciis miRebiT dagvirgvinda, 

romelSic gamoTqmuli iyo survili, rom saxelmwifo gegmuri ekonomikidan Tavisufal 

bazarze gadasuliyo, aRniSnuli danaxuli iyo rogorc axali, damoukidebeli saxel-

mwifos ganviTarebis gadamwyveti faqtori. am reformebis miznad aseve iqca evroka-

vSiris standartebTan daaxloeba, romelic samomavlod kavSirSi gawevrianebis gzad 

iyo dasaxuli. amasTan dakavSirebiT, 1999 wlis 1 ivliss ZalaSi Sevida saqarTvelos, 

evrokavSiris wevr saxelmwifoebsa da evrokomisias Soris gaformebuli partniorobisa 

da TanamSromlobis SeTanxmeba (PCA).27

daaxloebis aRniSnuli survili, ra Tqma unda, saqarTvelos avaldebulebda far-

Tod gadaexeda mis teritoriaze moqmedi samarTlis normebisTvis. swored evrokav-

Siris standartebis Sesabamisad, 1997 wels saqarTvelos parlamentis mier miRebul 

24 Ivanov S., Ouelques aspects du droit du travail des pais socialistes, JurnalSi: Rivista di diriƩo internazionale e com-
parato del lavoro, 1967, 159.
25 ix. miTiTebuli wignis sxvadasxva adgilas sakiTxis amomwuravi ganxilva, rac scildeba winamdebare 

naSromis miznebs: Crespi Reghizzi G., il diriƩo sovieƟco, wignSi: Sacco R., Crespi Reghizzi G., Rassegna delle fonƟ del 
driƩo civile, dell’economia e della famiglia nei paesi socialisƟ, JurnalSi: Annuario di diriƩo comparato e studi legislaƟvi, 
1967 (supplemento).
26 Biscareƫ Di Ruffia P., Criespi Reghizzi G., La CosƟtuzione SovieƟca del 1977, Milano, 1979, 38-45.
27 <hƩp://eur-lex.europa.eu/legal-content/IT/TXT/HTML/?uri=URISERV:rl7002&from=IT>. 99/515/CE, CE CA, Euratom: De-
cisione del Consiglio e della Commissione, del 31 maggio 1999, relaƟva alla conclusione dell’accordo di partenariato e di 
cooperazione tra le Comunità europee e i loro StaƟ membri, da una parte, e la Georgia, dall’altra.

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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iqna rezolucia,28 romlis Tanaxmadac, sxvadasxva kuTxiT, maT Soris Sromis samarTlis 

mimarTulebiTac, SemuSavebuli da miRebuli normatiuli aqtebi, 1998 wlis 1 seqtem-

bridan unda yofiliyo evropuli standartebisa da wesebis Sesabamisi.29

aRniSnuli standartebis miRweva gansakuTrebiT rTuli iyo im kuTxiT, romelsac 

es statia Seexeba, vinaidan, im periodisTvis Sromis samarTals ar gaaCnda Sesabamisi 

erovnuli kodifikacia da mas kvlav aregulirebda 1973 wlis sabWoTa kavSiris Sromis 

kodeqsi,30 romelic, ra Tqma unda, evropaSi damkvidrebuli SromiTi principebisgan 

Zalian gansxvavdeboda. 

1997 wels saqarTvelos parlamentma aRniSnul kodeqsSi Seitana garkveuli cvlile-

bebi, Tumca zogadi struqtura ucvleli datova.

2003 wlis e.w. „vardebis revoluciis“ Sedegad moxda saxelmwifo reJimis cvli-

leba da xelisuflebaSi radikalurad proamerikul politikur da ekonomikur idee-

bze orientirebuli jgufi movida. aqedan gamomdinare, 2006 wels miRebul iqna axali 

Sromis kodeqsi, romelic ekonomikuri liberalizmis sam princips efuZvneboda: biz-

nesis (ekonomikis) saxelmwifosgan sruli damoukidebloba, kerZo biznesis wamowyebi-

sas SezRudvebis minimumamde dayvana, ucxouri investiciebis mimarT loialuri damok-

idebuleba. 

amgvarad, SemuSavebuli Sromis kodeqsi, SegviZlia warumateblobad miviCnioT, 

vinaidan, aRniSnuli principebi ugulvebelyofda 1999 wels evrokavSirTan dadebuli 

xelSekrulebis moTxovnebs. marTlac, 2007 wels evrokomisiis mier gamoqveynebuli an-

gariSis Tanaxmad,31 kanoni aramxolod Sromis saerTaSoriso organizaciis (ILO), aramed 

evrokavSiris standartebsac ewinaaRmdegeboda.

angariSSi gamoxatuli iyo pirdapiri moTxovna aRniSnuli sakiTxebis Zireul 

gadaxedvasTan dakavSirebiT. miuxedavad amisa, saqarTvelom angariSSi gamoTqmuli re-

komendaciebis inplementireba ar moaxdina, qveyanaSi arsebuli geopolitikuri viTare-

bidan da im komfortidan gamomdinare, romelsac ekonomikuri zrdis TvalsazrisiT 

aRniSnuli kanoni iTvaliswinebda.32

garemoebebi mxolod 2011 wels Seicvala, Sromis kodeqsis reforma parlamentma 

sakuTar Tavze aiRo da pirvelad miiRo kanoni, romelic iTvaliswinebda saerTaSoriso 

xelSekrulebebis Sedegad dakisrebuli valdebulebebis Sesrulebas. momdevno wels 

qarTveli da ucxoeli specialistebis mier SemuSavebul iqna Sromis kodeqsis axali 

proeqti, romelic 2013 wlis Sromis kodeqsis saxiT Sevida ZalaSi. 

es faqti win gadadgmuli didi nabiji iyo, Tumca samarTlianobisTvis unda iTqvas, 

28 Shvelidze Z., TransiƟon from Soviet to Liberal Labour Law: Labour Standards in Georgia, (SemdgomSi: TransiƟon from 
Soviet), <hƩp://ilera2012.wharton.upenn.edu/RefereedPapers/ShvelidzeZakaria%20ILERA%20updated.pdf>, 2012, 1 da 

Semdg.
29 Panjikidze S., Shvelidze Z., Flexibility in the Labor Code: a posiƟve sign for the European integraƟon?, <hƩp://dwvg.ge/
wp-content/uploads/2012/01/Gvinadze-Partners_arƟcle-on-Georgian-labor-law.pdf>.
30 maSin, rodesac saqarTvelo ruseTis provincias warmoadgenda. 

31 evropis samezoblo politikis implementacia saqarTvelom 2007 wels moaxdina.

32 ix. yovelwliuri ekonomikuri maxasiaTeblebis ganaxlebuli informacia msoflio bankis egidiT Se-

qmnil vebgverdze Doing Business in Georgia: <hƩp://www.doingbusiness.org/data/exploreeconomies/~/media/giawb/
doing%20business/documents/profiles/country /GEO.pdf?ver=3>. msoflio klasifikaciis mixedviT, biznesseqtor-

Si saqarTvelos ukavia 24-e adgili, me-6 pozicia axali sawarmoebis dafuZnebis mxriv, me-3 poziciazea 

ganTavsebuli saqarTvelo sakuTrebis daregistrirebis maCvenebliT, me-13 adgili ukavia samomxmareblo 

kreditis gacemis mxriv. magaliTad, mewarme subieqtis daregistrireba SesaZlebelia 1 dReSi 100 larad 

(40 evros ekvivalenti).
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rom saerTaSoriso standartebis srulad realizaciamde jer kidev grZeli gzaa gasav-

leli.33

axla ki droa pirvel muxlze dayrdnobiT, uSualod wyaroTa sistemis analizze 

gadavideT. 

3. wyaroebis struqtura 2013 wlis Sromis kodeqsSi

saqarTvelos Sromis kodeqsis 1-li muxli, wyaroebis kuTxiT miuTiTebs, rom es kanoni 

awesrigebs saqarTvelos teritoriaze SromiT da mis Tanmdev urTierTobebs, Tu isini 

gansxvavebulad ar regulirdeba sxva specialuri kanoniT an saqarTvelos saerTaSo-

riso xelSekrulebebiT. SromiT urTierTobasTan dakavSirebuli sakiTxebi, romlebsac 

ar awesrigebs es kanoni an sxva specialuri kanoni, regulirdeba saqarTvelos samoqa-

laqo kodeqsis normebiT. SromiTi xelSekrulebiT ar SeiZleba ganisazRvros am kano-

niT gaTvaliswinebulisagan gansxvavebuli normebi, romlebic auaresebs dasaqmebulis 

mdgomareobas“.

aRniSnuli muxli mocemulia pirveli karis pirvel TavSi, romelic Sesaval debule-

bebs exeba da or ZiriTad sakiTxs moicavs. erTis mxriv, is adgens Sromis kodeqsis 

moqmedebis sferos, meores mxriv ki sakmaod CaxlarTuli gziT gvawvdis informacias 

wyaroebTan dakavSirebiT. 

aqve unda aRiniSnos, rom Sromis kodeqsis pirveli muxli Seexeba yvela saxis SromiT 

urTierTobas, maT Soris, Tanmxleb urTierTobebsac, rac sakmaod bundovan Canawers 

warmoadgens da SesaZloa, farTo interpretirebis saganic gaxdes, erTis mxriv, is Sei-

Zleba safrTxes warmoadgendes maSin, rodesac SromiTi urTierToba mkacri qvemde-

bareobis principiT ar xasiaTdeba, meore mxriv ki is erTgvari TviTkritikaa, romelsac 

saaSkaraoze gamoaqvs kanonis sizustesTan dakavSirebuli sisusteebi.

aqve unda aRiniSnos, rom zemoTxsenebuli interpretacia, romelic normidan gamom-

dinareobs, evrokavSirSi moqmedi sistemidan pirdapir gadmotanili ar aris, vinaidan, 

me-3 muxlis me-3 nawiliT dasaqmebuli aris fizikuri piri, romelic SromiTi xe-

lSekrulebis safuZvelze, damsaqmeblisaTvis asrulebs garkveul samuSaos. naTelia, 

rom SromiT urTierTobebze saubrisas aucilebelia mxareebs Soris dadebuli iyos 

qvemdebarobis principze dafuZnebuli xelSekruleba da mxolod amis Semdeg SeiZleba 

SromiTi urTierTobebis ganxilvisas aRniSnuli kodeqsis normebis gamoyeneba.

aqve naTeli xdeba kodeqsis mTavari sisusteebi: erTis mxriv, es aris gaurkveveli 

formulirebebi, meores mxriv ki sisustes warmoadges rTulad dawerili normebi, rom-

leTa ganmartebac hermenevtikul doneze arc Tu ise martivia.34

ufro metic, pirveli muxli, erTis mxriv, gansazRvravs im wyaroebs, romlebic 

SromiT urTierTobebs aweseben, meores mxriv ki gvTavazobs gamosavals or kanons So-

ris arsebuli winaaRmdegobis SemTxvevaSi.

33 rogorc naCvenebia a. boronis redaqtorobiT 2014 wels gamocemul saqarTvelos Sromis kodeqsis 

komentarSi, romelSic ganxilulia sxvadasxva qveynis magaliTebi da mocemulia rekomendaciebi qa-

rTveli kanonmdeblebisTvis, raTa maT saerTaSorisod aRiarebuli normebis Sesabamisad moaxdinon 

Sida kanonmdeblobis daxvewa.

34 kodeqsis mixedviT, kanoni SromiT urTierTobebs mxolod saqarTvelos teritoriaze aregulirebs, 

amitom unda gamovricxoT is SemTxvevebi, rodesac SromiTi urTierToba sazRvargareT xorcield-

eba.

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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pirveli wyaro, romelic kodeqsSia mocemuli, Tavad Sromis kodeqsi gaxlavT, rom-

lis Zalamac SesaZloa ukan daixios specialur kanonsa da saqarTvelos saerTaSor-

iso xelSekrulebasTan mimarTebaSi.35 es ukanaskneli piroba aseve regulirdeba saqa-

rTvelos konstituciis me-6 muxlis me-2 nawiliT, romlis Tanaxmadac, „saqarTvelos 

saerTaSoriso xelSekrulebas an SeTanxmebas, Tu igi ar ewinaaRmdegeba saqarTvelos 

konstitucias, konstituciur SeTanxmebas aqvs upiratesi iuridiuli Zala Sida saxelm-

wifoebrivi normatiuli aqtebis mimarT“.

mxedvelobaSi unda miviRoT is faqtic, rom sakiTxi, romelsac arc moqmedi kodeqsi 

da arc romelime specialuri kanoni ar aregulirebs mocemuli muxlis me-2 nawilis 

mixedviT, samoqalaqo kodeqsiT regulirdeba.

sxva sityvebiT rom vTqvaT, Sromis kodeqsi Seicavs zogad debulebebs, romlis 

mizansac yvelanairi SromiTi urTierTobis daregulireba warmoadgens; wyaroTa 

sistemebis Teoriidan gamomdinare, Sromis samarTlis kodeqsi samoqalaqo kodeqsTan 

mimarTebiT specialur kanons warmoadgens, swored amitom, sicarielis SemTxvevaSi, 

misi Sevseba xdeba ara Sromis kodeqsis analogiis gamoyenebis gziT, aramed viyenebT 

samoqalaqo kodeqsis normebs, xolo ufro didi xarvezebis SemTxvevaSi, xdeba samoqa-

laqo kodeqsis imave normebis interpretacia.

bolo, me-3 nawili marTalia arapirdapiri gziT, Tumca gansazRvravs individualuri 

SromiTi xelSekrulebebis sakiTxs, da miuTiTebs, rom zemoTxsenebul xelSekrulebaSi 

ar SeiZleba Caiweros iseTi pirobebi, romlebic ar Seesabameba kodeqss, da auaresebs 

dasaqmebulis mdgomareobas.36

aRsaniSnavia isic, rom aRniSnul muxlSi saubari araa koleqtiur xelSekrulebebze, 

maT kanonmdebeli me-3 da 41-e muxlSi moixseniebs, maTze aseve saubaria 43-e muxlis me-9 

nawilSi.37

Tumca rogor ganimarteba mocemuli xarvezebi: ganmmartebelma TiToeuli detali 

mxedvelobaSi unda miiRos da drodadro Seadaros samarTlebriv regulaciebs, modis 

Tu ara ganmarteba zogad saxelSekrulebo urTierTobasTan SesabamisobaSi?

msgavsi sxvaobis arseboba ki sulac araa usafuZvlo da uSinaarso, sinamdvileSi, 

msgavsi problemis winaSe sasamarTloc damdgara, rodesac dasaqmebulebi iRebdnen sa-

Sualo Semosavalze dabal xelfass, ar hqondaT Svebulebis ufleba, an maT mier Ses-

rulebuli samuSos dro aRemateboda kanoniT gansazRvrul limits.38 doqtrinam da 

35 am SemTxvevaSic normis formulireba arazustia, vinaidan norma eqskluziurad „saqarTvelos saer-

TaSoriso xelSekrulebebze“ saubrobs, Tumca sakiTxs aregulirebs 1969 wlis venis konvencia da 

konstituciis 65-e da 73-e muxlebi.

36 amgvarad, SesaZlebelia imis dadastureba, rom saqme dasaqmebulis sasargeblod unda gadawydes, 

Tu individualuri SromiTi xelSekrulebiT sakiTxi ar aris daregulirebuli an samoqalaqo kode-

qsis normebi, romlebic SromiT urTierTobebze vrceldeba, auaresebs dasaqmebulis mdgomareobas. 

amasTan, Tu davis daregulireba SesaZlebelia xelSekrulebiT gaTvaliswinebuli normiT, maSin aR-

niSnuls unda mieniWos upiratesoba samarTlebriv regulirebasTan SedarebiT, Tu es ukanaskneli 

imperatiul daTqmas ar warmoadgens. ix. Bacchini F., Borroni A., Seghesio M., ArƟcle 1. Scope, wignSi: Borroni 
(ed.), Commentary on the Labor Code of Georgia (SemdgomSi: Commentary), Tb., 2015, 1 da Semdg.
37 muxli 43, nawili 9. koleqtiur xelSerulebad dasaTaurebul am muxlSi naTlad weria, rom „baTil-

ia koleqtiuri xelSekrulebis is piroba, romelic ewinaaRmdegeba am kanons“. ix. komentari: Tebano L., 
ArƟcle 43. CollecƟve Agreement, wignSi: Commentary, 490 da Semdg.

38 samoqalaqo sazogadoebis institutis (CSI) angariSSi, romelic qarTul Sromis kodeqss Seexeboda, 

dadasturebulia, rom SromiTi xelSekrulebebi, romlebic ideba, pativs ar scemen 41-saaTian maqsi-

malur samuSao dros. farTodaa gavrcelebuli xelSekrulebebi, romlebic kviraSi 60-saaTian muSao-

bas gulisxmobs, aRniSnuli xelSekrulebebi ZiriTadad zepiri formiTaa dadebuli. miuxedavad amisa, 
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sasamarTlo praqtikam msgavsi tipis davebze, privilegia mxareTa avtonomias mianiWa, 

sasamarTlos swamda, rom cudi samuSao pirobebi anazRaurebuli iyo, amitom is am mux-

lis dacvis sagans ar warmoadgenda.39

aRniSnuli kuTxiT wyaroebis analizisas SeuZlebelia mxedvelobaSi ar miviRoT 

konstituciuri principebi, romelic mTlian SromiT samarTals udevs safuZvlad.

4. konstituciuri principebi

saqarTvelos sakonstitucio istoria Zalian sainteresoa da is mcire ganxilvas saW-

iroebs.40

saqarTvelom 1918 wels ruseTis imperiisgan damoukidebloba moipova, 1921 wlis 21 

Tebervals miRebul iqna pirveli konstitucia, romelic amerikis SeerTebuli Statebi-

sa da dasavleT evropis damfuZnebeli mamebis ideologiis nayofi iyo da adgilobriv 

Rirebulebebsac ergeboda.41 aRniSnuli konstitucia gaJRenTili iyo liberaluri 

faseulobebiT, aseve im periodisTvis sakmaod progresuli gaxldaT da naTlad warmo-

aCenda qarTuli „elitis“ survils daaxlovebodnen evropas. konstituciaSi vxvdebiT 

muxlebs, romlebic pirdapir Sromis samarTals Seexeba, magaliTad, mesame Tavi, sadac 

Sromis Tavisuflebazea (muxli 36) saubari, aseve gaficvis ufleba (muxli 38). konsti-

tucia aseve iTvaliswinebda umuSevrad darCenili mosaxleobisTvis samuSaos moZebnis 

gasaadvileblad saxelmwifo Carevis SesaZleblobasa da dazRvevis garantias.42 amasTan, 

samuSao saaTebis raodenoba ganisazRvreboda kviraSi 48 saaTis odenobiT (muxli 123), 

aseve calke muxlebiT iyo gaTvaliswinebuli qalebisa (muxli 126) da arasrulwlovnebis 

(muxli 124) samuSao pirobebi. 

bolos, 127-e muxli iTvaliswinebda, SromiTi kanonmdeblobiT daregulirebuli 

normebis damrRvevi damsaqmeblebis sisxlis samarTlebriv pasuxismgeblobas. 

1922 wels, saqarTveloSi SeiWra wiTeli armia, rusebma kidev erTxel moaxdines saqa-

rTvelos aneqsia da 1991 wlamde qveyana sabWoTa socialisturi respublikebis kavSiris 

samsaxurSi dasaqmeba xdeba principiT: `miiRe an uari Tqvi~. The Civil Society InsƟtute (CSI) Monitoring Report 
on Georgian Labour Code, 16, <hƩp://www.civilin.org/pdf/r2.pdf>, [27.02.2012]. Shvelidze Z., Working Time RegulaƟon in 
Georgia, E-Journal of InternaƟonal and ComparaƟve Labour Studies, 2012, 99: aRniSnulia, rom ̀ amJamad arapirda-

pir, Sromis kodeqsi kvireul samuSao drod awesebs maqsimum 84 saaTs~. msgavsi midgoma aris imiT ga-

mowveuli, rom dasaqmebuls unda hqondes yovelkvireuli dasvenebis dReebi, Sesveneba samuSao dRis 

ganmavlobaSi. amgvarad, dasaqmebuls ufro advilad SeeZleba iangariSos wlis ganmavlobaSi Tu ram-

dens Seadgens yoveldRiurad 12-saaTiani samuSao dro. Semdgom avtori miuTiTebs gamoTvlis zust 

meTodze am Sedegis misaRwevad, xolo ufro detaluri informaciisaTvis ix. miTiTebuli wyaro.

39 Shvelidze Z., TransiƟon from Soviet, 5-6.
40 ix. Giannini A., La CosƟtuzione della Georgia DemocraƟca, JurnalSi: Oriente Moderno, 1937, 1.
41 Papuashvili G., The 1921 ConsƟtuƟon of the DemocraƟc Repubblic of Georgia, Batumi, 2012.
42 ix. magaliTad, 1921 wlis konstituciis 119-e (umuSevrad darCenil moqalaqes miecema daxmareba 

samuSaos aRmoCeniT an dazRvevis saxiT), 120-e (moxucebulobiT, daavadebiT Tu sxva mizeziT Sromis 

unars moklebuli moqalaqe, romlisTvisac zrunva kanoniT an CveulebiT davalebuli ar aqvs mem-

kvidres, mzrunvels, mwarmoebels an sxva kerZosa Tu sazogadoebriv dawesebulebas, da romelsac 

arsebobis saxsari ar moepoveba,  miiRebs daxmarebas saxelmwifo xazinidan dazRveviT an sxva saxiT. 

aseve  daexmareba xazina, ukeTu memkvidres an mzrunvels Sromisunardakargulis rCena ar SeuZlia), 

121-e (daqiravebuli muSa, romelic moxucebulobiT, daSavebiT an sxva mizeziT dakargavs savsebiT an 

nawilobriv Sromis unars, miiRebs daxmarebas  dazRvevis saxiT Tavisi xelfasis kvalobaze. dasaz-

Rvevi Tanxa unda Sesdges damqiravebelze Seweril sagangebo gadasaxadisagan) muxlebi.

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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nawili gaxda. am periodis ganmavlobaSi xdeboda qarTuli saxelmwifos gasabWoeba, mox-

da socialistur ideologiaze dayrdnobiT sabWoTa konstituciebis miReba (1922, 1927, 

1937 da 1977 wlebSi), romlebic srul kontrastSi modioda winamorbedi konstituciis 

ideologiasTan. 

damoukideblobis mopovebis Semdeg, sawyis etapze saxelmwifos mesveurebma gad-

awyvites 1978 wlis konstituciaSi ganexorcielebinaT demokratiuli principebis Se-

sabamisi cvlilebebi, Tumca, sabolood, 1992 wels respublikis samxedro sabWom, 1921 

wlis konstituciis aRdgena gadawyvita. 

es ukanaskneli ki 1995 wlis 24 agvistos miRebulma, amJamad moqmedma konstituciam 

Caanacvla.43

mocemul konstituciaSi, 1921 wlis konstituciisgan gansxvavebiT, SromiTi muxlebi 

limitirebulia, Tumca is orientirebulia SemogvTavazos sabWoTa periodTan Sedare-

biT mniSvnelovnad gansxvavebuli normebi.44

magaliTad, 30-e muxlis 1-li punqti ganmartavs, rom Sroma Tavisufalia da aravis 

aqvs ufleba daavaldebulos pirovneba, Seasrulos esa Tu is samuSao, meore punqti 

ki aiZulebs saxelmwifos Tavisufali mewarmeobisa da konkurenciis ganviTarebas Seu-

wyos xeli. Semdgom, mesame punqti SromiTi urTierTobis momwesrigebel saerTaSori-

so SeTanxmebaTa safuZvelze aseve avaldebulebs saxelmwifos daicvas sazRvargareT 

momuSave qarTvelTa uflebebi.45 gansakuTrebiT mniSvnelovania me-4 punqti, romel-

Sic saubaria saqarTvelos organul kanonze da romliTac ganisazRvreba dasaqmebulTa 

SromiTi urTierTobebi, maTi uflebebis dacva, Sromis samarTliani anazRaureba da 

usafrTxo samuSao garemo, amasTan, arasrulwlovnebisa da qalTa SromiTi uflebebi.46

Zveli konstituciis memkvidreoba SeiZleba 1995 wlis konstituciis 32-e da 33-e 

muxlebSi davinaxoT: pirveli miuTiTebs saxelmwifos aqtiur rolze umuSevrobasTan 

brZolis kuTxiT da adgens saarsebo minimumiT uzrunvelyofis pirobebs, meore ki aR-

iarebs gaficvis uflebas da misi ganxorcielebis wess kanoniT gansazRvravs, amasTan, 

adgens sasicocxlod mniSvnelovani samsaxurebis saqmianobis garantiebs.

43 Ziskind D., Finger-Prints on Labor Law: Capitalist and Communist, ComparaƟve Labor Law & Policy Journal, Spring, 1981, 5.
44 ix. Rukhadze Z., Georgian ConsƟƟƟonal Law, Batumi, 1999; Demetrashvili A., Kobakhidze I., ConsƟtuƫonal Law, Tb., 
2008.

45 saqarTvelos uzenaesma sasamarTlom 2010 wlis 26 martis gadawyvetilebaSi (# as-836-1122-09) 

calsaxad miuTiTa, rom ILO-s konvenciebi erovnuli kanonmdeblobis mniSvnelovani nawilia da isini 

moqmedia saqarTvelos teritoriaze.

46 Japaridze K., News InsƟtutes for Ensuring Fulfillment of Child Support ObligaƟon, Journal of Law, 2013, 146 da Semdg. Shvelid-
ze Z., ProhibiƟon of Employment DiscriminaƟon in Accordance with the Georgian LegislaƟon, Journal of law, 2013, 220 da 

Semdg. SegaxsenebT, rom Sromis samarTlis mier SemoTavazebul diskriminaciis akrZalvas ar icnobda 

SromiTi seqtori: konstitucia mxolod Tanasworobis zogad princips ganixilavda. masSi arc Tanabari 

anazRuarebis ufleba iyo naxsenebi. iqve, 222. 2010 wlis 26 marts, parlamentma miiRi kanoni genderu-

li Tanasworobis Sesaxeb. am TariRamde ar arsebobda arc specialuri kanonebi da arc regulaciebi, 

romlebic SromiT bazarze diskriminacias aRmofxvrida. saqarTvelos kanoni `genderuli Tanasworobis 

Sesaxeb~, saqarTvelos sakanonmdeblo macne, #18, 2010. 1997 wlis 2 aprilis profesiuli kavSirebis Ses-

axeb kanonis me-11 muxlis me-6 punqtis mixedviT, `ar aris nebadarTuli damsaqmeblis mier dasaqmebulis 

diskriminacia~.
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4.1. Sedareba italiur konstituciasTan

italiuri samarTlis sistemaSi garkveuli iuristisTvis martivi aRsaqmeli iqneba is, 

rom italiis konstituciasTan SedarebiT, saqarTvelos konstitucia did mniSvnelobas 

ar aniWebs da mcire adgils uTmobs SromiTi samarTlebrivi urTierTobebis dareg-

ulirebas. italiaSi, Sromis roli mniSvnelovnadaa xazgasmuli pirvelive muxlSi da is 

mTeli respublikis safuZvlad gvevlineba;47 Tumca Sromaze ara mxolod 1-l muxlSia 

saubari. meoTxe muxlidan gamomdinare, yvela moqalaqe valdebulia gaswios nebismieri 

Sroma da sakuTari wvlili Seitanos sazogadoebis materialuri da sulieri winsvlis 

saqmeSi.48

Sroma italiuri samarTlis sistemis mniSvnelovan elements warmoadgens, is Sei-

Zleba erovnuli politikis fundamentadac miviCnioT, romlis mizanic produqtiulo-

bis asakSi pirTa maqsimaluri dasaqmebaa. maSasadame, samuSao danaxulia ara mxolod 

rogorc individualuri warmatebis miRwevis saSualeba, aramed rogorc aucilebeli 

instrumenti, romelic sazogadoebis socialuri da materialuri progresis garantiaa. 

aqedan gamomdinare, Sroma aris pirveli socialuri ufleba, romelsac icavs italiis 

konstitucia, pirovnebis Tavisufal ganviTrebasa da RirsebasTan erTad, amiT ki is 

moqalaqis Tavisuflebasa da avtonomias ganamtkicebs.49

italiis konstituciis me-4 muxli avaldebulebs saxelmwifos dasaqmebis xelSewyo-

bas ekonomikaSi pirdapiri Carevis gziT, Tumca amasTan erTad is gansazRvravs samuSaos 

arCevis Tavisuflebas, rac saqarTvelos konstituciis 30-e muxliTac garantirebuli 

uflebaa. 

aucilebelia vaxsenoT, italiis konstituciis me-4 muxlis me-2 abzaci, romlis 

mixedviTac, italiis moqalaqeebi moralurad valdebulebi arian imuSaon. aqve vlinde-

ba solidarobis principi, romelic italiuri saxelmwifos koncefcias udevs safuZ-

vlad da romlis mixedviTac, Sromisunariani pirebi valdebulebi arian daexmaron maT, 

visac amis saWiroeba gaaCniaT. 

aRniSnuli debulebebi unda ganvixiloT me-3 muxlis me-2 paragrafTan mimarTebiT, 

romelic saxelmwifos avaldebulebs aRmofxvras is barierebi, romlebic xels uSlis 

muSaTa ekonomikur, socialur da politikur saqmianobaSi CarTvas, rac kidev erTxel 

miuTiTebs saxelmwifos mxridan dasaqmebulisadmi mfarvelobiT damokidebulebaze. 

mocemuli principebi ufro detaluradaa ganxiluli konstituciis 35-e, 36-e da 

37-e muxlebSi, romlebic konkretulad Sromas Seexeba: aRniSnul muxlebSi saubaria 

Sromis Sesabamisi anazRaurebis uflebaze, kanoniT gansazRvrul samuSao dRis maqsi-

malur xangrZlivobaze, aseve yovelkvireuli dasvenebisa da anazRaurebadi Svebulebis 

uflebaze, amasTan, qalebisa da arasrulwlovnebis SromiT uflebebze.50

47 1-li muxli adgens, rom „italia aris demokratiuli respublika, romelic efuZneba Sromas“.

48 aqedan gamomdinare, SeiZleba iTqvas, rom italiis kontitucia afasebs Sromas da kicxavs us-

aqmurobas. ix. Bacchini F., Borroni A., Seghesio M., ArƟcle 1. Scope, wignSi: Commentary, 5.
49 36-e muxli adgens, rom „dasaqmebulebs ufleba aqvT miiRon Sromis raodenobrivad da xarisxo-

brivad Sesatyvisi anazRaureba da nebismier SemTxvevaSi maT aqvT Sromis Sesabamisi anazRaurebis 

ufleba, romelic uzrunvelyofs maTi da maTi ojaxebis Tavisufal da Rirseul arsebobas“. Semdegi 

winadadebiT „samuSao drois maqsimaluri xangrZlivoba ganisazRvreba kanoniT“ da „dasaqmebulebs 

aqvT yovelkvireuli dasvenebisa da yoveldRiuri Sesvenebis, aseve yovelwliuri Svebulebis ufle-

ba“. gansxvaveba qarTul sistemasTan aSkaraa. ix. Shvelidze Z., TransiƟon from Soviet, 99.
50 me-3 Tavi eTmoba ekonomikur urTierTobebs, 35-e muxli adgens, rom „respublika icavs Sromas 

misi yvela formiTa da gamoxatulebiT. xels uwyobs mSromelTa kvalifikaciis amaRlebs. iziarebs 

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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38-e muxli icavs Sromisuunaro da uzrunvelyofis gareSe myof moqalaqeebs, aseve 

maT, visac ar gaaCnia SesaZlebloba, amasTan, garantiebs aZlevs moqalaqeebs, romlebsac 

samuSao ar aqvT Semdegi mizezebis gamo: ubeduri SemTxveva, avadmyofoba, Sromisuun-

aroba, asaki, iZulebiTi umuSevroba.51

koleqtiur xelSekrulebebs exeba 39-e da me-40 muxlebi, romlis mixedviTac, pro-

fesiuli kavSirebis daarseba Tavisufladaa SesaZlebeli. garda amisa, uzrunvelyo-

filia gaficvis uflebac.52

mokle aRweridan kargad Cans italiuri saxelmwifos mfarvelobiTi xasiaTi, rac 

istoriuli mizezebiTaa ganpirobebuli. sinamdvileSi, industriuli revoluciis dros, 

miviReT gaRaribebuli muSaTa klasi, romelic moklebuli iyo TviTmmarTvelobis mx-

ardaWeras da eqvemdebareboda TviTnebur damsaqmeblebs. iseve, rogorc sxva evrop-

ul saxelmwifoebSi, Sromis samarTlis Camoyalibeba ukavSirdeba ekonomikur sferoSi 

araTanasworuflebianobis aRmofxvras da pasuxi iyo xelSekrulebis mxareebs Soris 

arsebuli aSkara ekonomikuri Seusabamobisa.53

qarTuli konstituciis msgavsi liberaluri damokidebulebac swored istoriuli 

mizezebiT aixsneba, romelic, rogorc ukve vnaxeT, SedarebiT mcire adgils uTmobs 

Sromis sakiTxebs, is metad orientirebulia fundamentur principebze da mniSvnelobas 

aniWebs TviTgamorkvevis SesaZleblobas.

aRniSnuli gaxlavT sabWoTa konstituciisa da socialisturi Sromis samarTlis 

gamoZaxili, romelzec did gavlenas axdens rusuli mentaliteti.54

Sromis uflebis damkvidrebisa da marTvis miznis mqone saerTaSoriso organizaciebis fundamentur 

wesdebebs. aRiarebs emigraciis Tavisuflebas kanoniT dadgenili valdebulebebis dacvis pirobiT 

da icavs italiel dasaqmebulebs sazRvargareT“. xolo 37-e muxli adgens, rom „dasaqmebuli qalebi 

iseTive uflebebiT sargebloben, rogorc kacebi da msgavsi samuSaosaTvis Tanabari anazRaurebis 

ufleba gaaCniaT. SromiTi pirobebi unda aZlevdes qalebs saSualebas Seasrulon TavianTi ZiriTadi 

roli ojaxSi da uzrunvelyofdes dedisa da Svilis saTanado dacvas. kanoni adgens anazRaurebadi 

SromisTvis minimalur asaks. respublika icavs mcirewlovanTa Sromas specialuri debulebebiT da 

iZleva garantias Sesabamisi Sromis Tanabari anazRaurebisa“.

51 38-e muxli: „yvela moqalaqes, romelsac ar SeuZlia Sroma da ar gaaCnia arsebobisTvis aucilebeli 

saSualebebi, aqvs daxmarebisa da socialuri uzrunvelyofis ufleba. dasaqmebulebi uflebamosili 

arian iyvnen uzrunvelyofilni adekvaturi saSualebebiT TavianTi moTxovnebisa da aucileblobebis 

dasakmayofileblad SemTxveviTobis, Sromisuunarobis dadgomis, asakisa da iZulebiTi umuSevro-

bis SemTxvevaSi. Sromisuunaro da SezRuduli SesaZleblobebis mqone pirebs ufleba aqvT miiRon 

ganaTleba da mieceT profesiuli gadamzadebis SesaZlebloba. am muxliT gaTvaliswinebuli pasux-

ismgeblobebi ekisrebaT saxelwifos mier dafuZnebul an mxardaWeril subieqtebsa da institutebs. 

daxmarebis miReba kerZo seqtoridan Tavisufalia~.

52 39-e muxli: „profesiuli kavSirebis dafuZneba Tavisufalia. profesiul kavSirebs ar SeiZleba 

daekisros raime valdebuleba, garda kanoniT dadgenili wesiT adgilobriv da centralur dawese-

bulebebSi maTi registraciisa. profesiuli kavSiris wesdebis registraciis pirobas warmoadgens 

demokratiul sawyisebze dafuZvnebuli Sida organizaciis arseboba. registrirebul profesiul ka-

vSirebs gaaCniaT iuridiuli pirisTvis damaxasiaTebeli buneba. SeuZliaT dadon koleqtiuri Sromi-

Ti xelSekrulebebi, romlebic savaldebuloa im pirTaTvis, romlebic ganekuTvnebian dasaqmebulTa 

im kategorias, romelsac exeba es xelSekruleba“. xolo 40-e muxlis mixedviT, „gaficvis ufleba 

xorcieldeba kanonTan SesabamisobaSi“.

53 ix. Carinci F., De Luca Tamajo R., Tosi P., Treu T., DiriƩo del lavoro, il rapporto di lavoro subordinato, (meoTxe gamocema, 
1998), tomi 2, Sesavali.

54 sinamdvileSi, sabWoTa konstituciis mixedviT, yvela moqalaqe valdebuli iyo emuSava, xolo umu-

Sevrobis SemTxvevaSi, SesaZloa pirze sisxlissamarTlebrivi devna dawyebuliyo. Shvelidze Z., TransiƟon 
from Soviet, 3-4. dRes, dasaqmebis iZuleba dauSvebelia.



84

5. xelSekruleba, rogorc samarTlis wyaro

1-l muxlSi mocemuli wyaroebis garda, qarTul Sromis samarTalSi aseve vxvdebiT sxva 

wyaroebsac, romelTac garkveuli legitimacia gaaCniaT: esenia individualuri da ko-

leqtiuri SromiTi xelSekrulebebi. 

5.1. individualuri SromiTi xelSekrulebebi

me-2 muxlis 1-li nawilis mixedviT, kodeqsiT mowesrigebuli `SromiTi urTierTobe-

bi“ xasiaTdeba dasaqmebulis mier samuSaos SesrulebiT,55 damsaqmeblis sasargeblod,56 

garkveuli anazRaurebis sanacvlod, „organizaciuli mowyobis pirobebSi“.

me-2 nawilis mixedviT, SromiTi urTierTobebi gamomdinareobs mxareTa mier Tavi-

suflad gamovlenili nebis safuZvelze dadebuli garigebis Sedegad, rac xelSekrule-

bebis dadebis zogadi wesia. 

„mxareTa Tavisufali nebis gamovlenis“ koncefcia gamomdinareobs saqarTvelos 

konstituciis 30-e muxlidan, romelic Sromis Tavisuflebas ganamtkicebs.57 aRniSnu-

li principis mixedviT, dRes, sabWoTa periodisgan gansxvavebiT, „arc erTi mxare ar 

SeiZleba vaiZuloT dados SromiTi xelSekruleba“,58 da amasTan „damsaqmeblis ufleba 

55 teqstSi saubaria dasaqmebulze, rac mkvlevars problemis winaSe ayenebs. romeli subieqtebi Sei-

Zleba iqnen ganxiluli daqvemdebarebul mxareebad. aRniSnuli sakiTxi ganxilulia evrokavSiris 

samarTlis pirobebSi. evrosasamarTlos hqonda SesaZlebloba ganemarta „dasaqmebulis“ koncefcia. 

„dasaqmebulis ganmarteba unda ganisazRvros traqtatis 48-e muxlis Sesabamisad. is unda Sefasdes 

obieqturi kriteriumebiT rac dainteresebuli mxareebis interesebsa da Sesasrulebeli samuSaos 

xasiaTs moicavs. SromiTi urTierTobis mniSvnelovan aspeqts warmoadgens qvemdebareobis principis 

arseboba da Sesrulebuli samuSaos Sesabamisi anazRaureba. sasamarTlo gadawyvetileba, 3 ivlisi, 

1986, Deborah Lawrie _ Blum contro Land Baden _ WuerƩemberg _ Causa 66/85. evropuli kavSiris marTlmsaju-

lebis sasamarTlos 1982 wlis 23 martis gadawyvetilebaSi saqmeze C-53/81 levini saxelmwifo mdivnis 

winaaRmdeg, aRniSnulia, rom `dasaqmebulis subordinaciuloba warmoadgens konvenciiT garantire-

bul erT-erTi fundamentur princips, romelic ar SeiZleba viwrod iqnas ganmartebuli~.

56 me-3 muxlis me-2 nawilis mixedviT, „damsaqmebeli aris fizikuri an iuridiuli piri, anda pirTa 

gaerTianeba, romlisTvisac SromiTi xelSekrulebis safuZvelze sruldeba garkveuli samuSao“. me-3 

nawilis mixedviT,  „dasaqmebuli aris fizikuri piri, romelic SromiTi xelSekrulebis safuZvelze, 

damsaqmeblisaTvis asrulebs garkveul samuSaos“. aRniSnul Temaze ix. Seghesio M., ArƟcle 3. Subjects of 
Labour RelaƟon, wignSi: Commentary, 39. avtori xazs usvams normis mniSvnelobas: „gaerTianebis Tavi-

sufleba, romelsac Tan sdevs profesiul kavSirebSi gawevrianebis an dasaqmebulTa federaciaSi 

gaerTianebis ufleba, demokratiuli sazogadoebis erT-erTi niSania da istoriulad tolerantuli 

reJimebis umetesoba cilobda yovelmxriv CaexSo da daeqvemdebarebinaT aseTi organizaciebi“. iqve, 

40. „sabWoTa kavSirSi, magaliTad, radganac partia nominalurad axorcielebda marTvas mSromelTa 

saxeliT da, amdenad, unda daecva maTi uflebebi, damoukidebeli profesiuli kavSirebis Seqmna Seu-

Zlebeli iyo“. iqve, 41. maSasadame, es gansakuTrebiT mniSvnelovania iseTi sistemisaTvis, rogoric 

saqarTveloa, romelsac surs winandeli sistemisgan daSoreba.

57 1995 wlis saqarTvelos konstituciis 30-e muxliT: „1. Sroma Tavisufalia; 2. saxelmwifo val-

debulia xeli Seuwyos Tavisufali mewarmeobisa da konkurenciis ganviTarebas. akrZalulia mo-

nopoliuri saqmianoba, garda kanoniT daSvebuli SemTxvevebisa. momxmarebelTa uflebebi daculia 

kanoniT; 3. SromiTi urTierTobis momwesrigebel saerTaSoriso SeTanxmebaTa safuZvelze saxelm-

wifo icavs saqarTvelos moqalaqeTa SromiT uflebebs sazRvargareT; 4. SromiTi uflebebis dacva, 

Sromis samarTliani anazRaureba da usafrTxo, jansaRi pirobebi, arasrulwlovnisa da qalis Sromis 

pirobebi ganisazRvreba organuli kanoniT“.

58 Shvelidze Z., TransiƟon from Soviet, 4.

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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Tavisuflad Sevides SromiT urTierTobaSi ar unda iyos SezRuduli“.59 piri TviTon 

wyvets visTan da ra pirobebSi dados SromiTi xelSekruleba.60

garda amisa, aRniSnuli qveparagrafi saZirkvels uyris mTeli SromiTi samarTlis 

saxelSekrulebo nawils; is gansazRvravs xelSekrulebis mxareTa mier gamovlenil Tav-

isufal nebas, romelic SesaZloa Tanasworobis principis aRiarebadac iqnes miCneuli.61

qarTuli samarTlis aRniSnuli aspeqti gansakuTrebiT eSmakur xasiaTs atarebs, 

vinaidan igi arsTan mimarTebiT privilegirebul mdgomareobas aniWebs xelSekrulebis 

formas, rac sabWoTa midgomis gagrZelebas warmoadgens. zemoaRniSnulidan gamomdin-

are, SesaZlebelia, damsaqmebelma gaaTavisuflos dasaqmebuli, Tumca mxolod garkveul 

SemTxvevebSi, maSin rodesac mxareebi deben momsaxurebis xelSekrulebas, xolo vinaidan 

aRniSnuli ar warmoadgens SromiT xelSekrulebas, masze ar vrceldeba Sromis kode-

qsiT dadgenili normebi.62

Semdeg oTx paragrafSi warmodgenilia wesebi, romlebic uzrunvelyofen nebis Tav-

isufal gamovlenas da isini zemoT ganxilul muxlSia ganmartebuli.63

rac Seexeba mxareebs, am mxriv, me-3 muxlis me-4 nawilSi SromiTi xelSekrulebis 

mxareebad warmodgenilni arian damsaqmebeli da dasaqmebuli.64

xelSekrulebis forma ganxilulia me-6 muxlis 1-lsa da 11-e nawilSi.65 me-6 muxlis 

1-li nawilis Tanaxmad, SromiTi xelSekruleba SesaZloa gaformdes rogorc werilo-

biT, ise zepirad. Tumca 11-e nawilis Sesabamisad arsebobs gamonaklisi, romlis mixed-

viTac, Tu SromiTi urTierToba 3 Tveze met xans grZeldeba, xelSekruleba aucileb-

lad werilobiTi formiT unda daidos. 

aRsaniSnavia isic, rom me-6 muxlis me-2 nawili exeba xelSekrulebis dadebis enas 

da gansazRvravs, rom werilobiTi SromiTi xelSekruleba aucileblad dadebuli unda 

iyos orive mxarisTvis gasageb enaze; SromiTi xelSekruleba SesaZlebelia Sedgenil 

59 iqve. aRniSnuli survilis gamovlinebas warmoadgens me-5 muxlis me-8 nawili, romlis mixedviTac, 

damsaqmebeli valdebuli ar aris daasabuTos Tavisi gadawyvetileba dasaqmebaze uaris Tqmis Sesaxeb. 

aRniSnuli wesi, evropul samarTalSi SezRudulad gvxvdeba da sakiTxisadmi radikalur midgomas 

warmoadgens. 

60 iqve.

61 sarjentis mosazrebis Tanaxmad, `SromiTi urTierTobis subordinaciuli xasiaTi realobis miRma 

ayenebs mxareTa Tanasworobis sakiTxs. realobas warmoadgens is, rom xelSekruleba dadebulia or-

ganizaciasa da fizikur pirs Soris. xelSekrulebis Tavisufleba danaxulia, rogorc Tavisufali 

nebis gamovlena xelSekrulebis dasadebad~. ix. aseve,  Kereselidze T., Legal outcomes of Discriminatory Ques-
Ɵon Asked by an employer to a candidate prior to conclusion of a Labor Contract, wignSi: Zaalishvili V. (Ed.), CollecƟon of 
ArƟcles: Employment Law, I (SemdgomSi: CollecƟon), Tb., 2011, 176; Davies P., Freedland M., Kahn-Freund’s Labour and 
the Law, (1983). 
62 amgvari formulirebiT, Borroni A., Foreword, wignSi: CollecƟon, XVII-XXIV; Kardava E., Labor RelaƟonship Be-
tween Physical Persons, Journal of law, 2014, 116.
63 winamdebare norma upirobod gasaTvaliswinebelia SromiTi xelSekrulebis kanonierad miCnevisaT-

vis, me-5 muxlis 1-li, me-2 da me-3 nawilebi damsaqmebels aZlevs SesaZleblobas moipovos `informa-

cia kandidatis Sesaxeb, romelic esaWiroeba mas dasaqmebis Taobaze gadawyvetilebis misaRebad~. ix. 

Seghesio M., wignSi: Commentary, 68 da Semdg. is informacia, romelic dasaqmebulma SeiZleba miiRos, 

asaxulia me-5 muxlis me-6 nawilSi.

64 metad siRrmiseulad ix., Seghesio M., ArƟcle 3., wignSi: Commentary, 39 da Semdg.

65 qarTveli kanonmdeblis araswori nabijebis kidev erT demonstrirebas warmoadgens me-6 muxlis 

1-li nawili, romelic exeba SromiTi xelSekrulebis dadebis vadas da gansazRvravs, rom xelSekrule-

ba SeiZleba daidos rogorc gansazRvruli, ise ganusazRvreli vadiT. aRniSnuli sakiTxis detalur 

CaSlas ki kanonmdebeli me-11-16 nawilebSi axdens.
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iqnes ramdenime enazec, Tumca mas aucileblad unda axldes daTqma imis Taobaze, Tu 

romel enaze dadebul xelSekrulebas mieniWeba upiratesoba Seusabamobis dros.66

aRniSnul paragrafSi naTlad ikveTeba kanonmdeblis ganzraxva dasaqmebulis inter-

esebis dacvisa, vinaidan is gansazRvravs, rom xelSekruleba aucileblad unda daidos 

am mxarisTvis gasageb enaze. qebis Rirsia aseve is faqtic, rom kanonmdebelma gaiTval-

iswina ucxoeli investorebis interesebi da sagareo vaWrobis mniSvneloba da aqedan 

gamomdinare, mxedvelobaSi miiRo sxvadasxva enaze Sedgenili xelSekrulebebis poten-

ciuri arsebobis SesaZlebloba, problemis gadaWris gzad ki saerTaSoriso meTodi 

gamoiyena, romelic, Seusabamobis SemTxvevaSi, erT-erT teqsts aniWebs upiratesobas.

samwuxarod, kanonmdeblis keTili zraxvebi praqtikaSi saTanadod ver ganxorcielda. 

sinamdvileSi, aRniSnul normaSi ormniSvnelovan problemas vawydebiT. erTi mxriv, 

masSi ar aris gansazRvruli, Tu ra zomebi unda gatardes mxareTa mier valdebulebebis 

Seusruleblobis SemTxvevaSi, meores mxriv ki rodesac saqme gvaqvs sxvadasxva enaze 

Sedgenil xelSekrulebebTan, aRniSnuli norma ar iTvaliswinebs, rom upiratesoba unda 

mieniWos dasaqmebulisaTvis gasageb enaze Sesrulebul xelSekrulebas.

rac Seexeba aRniSnuli sakiTxis samoqalaqosamarTlebriv koncefcias, aRniSnuli 

muxlis me-9 nawili ganmartavs SromiTi xelSekrulebis arsebiT pirobebs.67 esenia: 1) 

muSaobis dawyebis TariRi da xelSekrulebis xangrZlivoba; 2) samuSao dro da dasven-

ebis dro; 3) samuSao adgili; 4) dakavebuli Tanamdeboba da Sesasrulebeli samuSaos 

saxe; 5) Sromis anazRaurebis odenoba da gadaxdis wesi; 6) zeganakveTuri samuSaos anaz-

Raurebis wesi; 7) anazRaurebadi da araanazRaurebadi Svebulebis xangrZlivoba da Sve-

bulebis micemis wesi. 

garda sakanonmdeblo teqnikis gaumarTaobisa, SromiTi xelSekrulebis arsebiTi 

pirobebi mocemuli yofiliyo muxlis bolos wina nawilSi, SeuZlebelia ar aRiniSnos, 

rom kodeqsi, samwuxarod, ar gansazRvravs iseT SemTxvevas, rodesac SeTanxmeba ar 

moicavs arsebul CamoTvlil pirobaTagan erT-erTs mainc, rac sakmaod didi xarvezia 

maSin, rodesac msgavsi tipis xelSekrulebebSi gaTvaliwinebulia meorexarisxovani de-

talebic ki, iseTebi, rogoricaa anazRaurebis gansazRvra sagangebo SemTxvevebisa da 

zeganakveTuri samuSaos Sesrulebis dros da damatebiTi dasvenebis ufleba. 

paTologiuria aRniSnuli muxlis mimarTeba samoqalaqo kodeqsis 327-e muxlTan, 

romelic xelSekrulebis arsebiT pirobebs gansazRvravs da erT-erTi arsebiTi pirobis 

ararsebobis SemTxvevaSi, xelSekrulebis mTlianad baTilobas adgens.

Quid Juris (romeli norma unda gamoviyenoT), maSin, rodesac xelSekruleba ar moicavs 

muxls, romelic Seexeba damatebiTi dasvenebis uflebas? valdebulia Tu ara mosamar-

Tle dasaqmebulis interesebis dasacavad mTlianad baTilad scnos xelSekruleba? 

sinamdvileSi, msgavsi ram ar moxdeba, radgan aRniSnuli sakiTxi ganxilulia damatebiT 

66 me-6 muxlis meore nawili adgens, rom „werilobiTi SromiTi xelSekruleba ideba mxareTaTvis 

gasageb enaze. werilobiTi SromiTi xelSekruleba SeiZleba daidos ramdenime enaze. Tu werilo-

biTi SromiTi xelSekruleba ramdenime enazea dadebuli, igi unda Seicavdes daTqmas imis Taobaze, 

Tu romel enaze dadebul xelSekrulebas eniWeba upiratesoba xelSekrulebebis debulebebs Soris 

gansxvavebis SemTxvevaSi“. Sdr. Simeone M., ArƟcle 6. Conclusion of a Labour Agreement, wignSi: Commentary, 80 
da Semdg.
67 kodeqsis eniT: „SromiTi xelSekrulebis arsebiTi pirobebia: a) muSaobis dawyebis TariRi da Sromi-

Ti urTierTobis xangrZlivoba; b) samuSao dro da dasvenebis dro; g) samuSao adgili; d) Tanamdeboba 

da Sesasrulebeli samuSaos saxe; e) Sromis anazRaurebis odenoba da gadaxdis wesi; v) zeganakveTuri 

samuSaos anazRaurebis wesi; z) anazRaurebadi da anazRaurebis gareSe Svebulebebis xangrZlivoba da 

Svebulebis micemis wesi“.

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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normebSi da is 21-261-e muxlebTan erTianobaSi unda ganvixiloT. 

msgavsad amisa, rodesac mxareebs ar aqvT SeTanxmeba anazRaurebis raodenobasTan 

dakavSirebiT, unda moviSvelioT samoqalaqo kodeqsis 630-e muxlis me-2 nawili, rome-

lic gansazRvravs, rom aRniSnul SemTxvevebSi, anazRaurebad ganisazRvreba satarifo 

ganakveTi, xolo aseTebis ararsebobis SemTxvevaSi _ Cveulebrivi anazRaureba.

daudgenelia ratom, Tumca, aRniSnul elementebs zogjer moiazreben, rogorc 

Sromis kodeqsis me-6 muxlis me-9 nawilis Sesabamisad gansazRvrul arsebiT pirobebs.68

Tumca kanonmdebelma Sromis kodeqsis me-11 muxlis me-2 nawilSi xelSekrulebis mxa-

reebs Tavad misca SesaZlebloba SeTanxmebis safuZvelze SeecvalaT arsebiTi pirobebi. 

miuxedavad amisa, doqtrina aRniSnul sakiTxTan dakavSirebiT kodeqsis damok-

idebulebas mainc mkacrad akritikebs da gvTavazobs ara erT midgomas aRniSnuli prob-

lemis gamosasworeblad.69

gadaWris pirveli gza mxedvelobaSi iRebs im mizans, romelic kanonmdebels 2013 

wlis kodeqsis SemuSavebisas gaaCnda da aanalizebs yovel, arsebiTad mniSvnelovan piro-

bas, romelsac individualuri xelSekrulebis pirobebSi specialuri saxe gaaCnia da 

arasaTanadodaa Camoyalibebuli, raTa dadgindes kanonSi arsebuli sicariele gaxdeba 

Tu ara xelSekrulebis mTlianad baTilobis safuZveli, gansakuTrebul mniSvnelobas 

ki aRniSnuli sakiTxi mosamarTleebis mier gadawyvetilebis gamotanis dros iRebs. 

aRniSnuli analizi, romelic evrokavSiris samarTalsa da mis wevr qveynebSi moqmed 

samarTals, aseve saqarTvelosa da sxva postsabWoTa qveynebSi arsebul kanonmdeblo-

bas efuZvneba, xazs usvams, rom aRniSnuli termini _ „arsebiTi pirobebi“ siaxles war-

moadgens qarTul realobaSi. imisaTvis, rom ganvsazRvroT pirobis realuri arsi, is 

gvTavazobs xelSekrulebis arsebiTi pirobebi daiyos or jgufad: pirvel jgufSi moi-

azreba is pirobebi, romelTa ararsebobac xelSekrulebis baTilobas gamoiwvevs, meore 

jgufSi ki pirobebi, romlebic SeTanxmebis safuZvelze unda Camoyalibdes, vinaidan 

xelSekrulebis kanoniereba apriori ar niSnavs SromiTi urTierTobis kanonierebas.70

meore Tezisi xazs usvams im garemoebas, rom Sromis kodeqsi ar adgens samarTlebriv 

Sedegebs xelSekrulebis formisTvis aucilebeli msgavsi moTxovnebis ararsebobisas; 

aqedan gamomdinare, aucilebeli xdeba vixelmZRvaneloT samoqalaqo kodeqsis zogadi 

wesebiT, gavaanalizoT da ganvmartoT isini da movargoT SromiT xelSekrulebas, manam 

sanam davaskvniT, rom aRniSnuli moTxovnebis ararsebobam SesaZloa xelSekrulebis 

baTilobamde migviyvanos. aRniSnuli doqtrina xazs usvams im faqts, rom msgavsi for-

maluri moTxovnebis dayenebis mTavari mizani garantirebuli mkafiooba da sicxadea: 

68 Shvelidze Z., TransiƟon from Soviet, 6: „sabWoTa Sromis kodeqsSi SeiniSneboda gansxvavebuli midgoma, 

sadac daTqma romelic Sromis kodeqsidan gansxvavebulad regulirdeboda da dasaqmebulis mdgo-

mareobas auaresebda, baTilad miiCneoda. aqedan gamomdinare, daTqma „Tu xelSekrulebiT sxva ram 

araa gaTvaliswinebuli“, damsaqmeblebs utovebda Ria sivrces SemoeRoT gauaresebuli pirobebi, 

vinaidan maTi baTiloba ar moxdeboda“.

69 aRniSnuli sakiTxi ganxilul iqna doqtrinaSi, romelic aerTianebs ramdenime naSroms CaCavasa 

da zaaliSvilis redaqtorobiT, Sromis samarTali, III (statiaTa krebuli), Tb., 2014, am SemTxvevaSi, 

SegviZlia moviSvelioT: Teona inasariZe, SromiT xelSekrulebaSi arsebiT pirobebTan dakavSire-

biT 2013 wlis 12 ivlisis reformis mizani, gvanca kikabiZe, formis funqcia Sromis samarTalSi, 

upiratesad xelSekrulebis magaliTze, mariam dumbaZe, nardobis xelSekruleba, rogorc SromiTi 

xelSekrulebis dadebis gverdis avlis saSualeba, brigit foskiuleri, axali qarTuli Sromis samar-

Tali: gansaxilvelad SerCeuli ramdenime sakiTxi.

70 Inasaridze T., Aim of the Reform from 12th of July 2013 Related to EssenƟal Terms of the Employment Contract, wignSi: 
CollecƟon.
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Sromis kodeqsSi ganxorcielebul ukanasknel cvlilebebamde qarTveli damsaqmeblebi 

iyvnen sakmaod Tavisuflebi, Tavad ganesazRvraT saxelSekrulebo pirobebi, maT So-

ris, zepiri formiTac, aqedan gamomdinare, maT dasaqmebulebTan SedarebiT gaaCndaT 

garkveuli privilegia, maSin, rodesac axali wesebi uzrunvelyofen xelSekrulebis ar-

sebiTi pirobebis gansazRvris dros maTze zedamxedvelobas, rac dasaqmebulTa inter-

esebis dacvas isaxavs miznad.71 avtori, gvTavazobs daveyrdnoT keTilsindisierebis 

princips, maSin, rodesac winaaRmdegobas vawydebiT samoqalaqo kodeqsis normebsa da 

Sromis kodeqsis im normebs Soris, romelTac SesaZloa xelSekrulebis baTiloba ga-

moiwvion.72

aRniSnuli doqtrina yuradRebas amaxvilebs im faqtze, rom mas Semdeg, rac ax-

ali Sromis kodeqsiT gaaqtiurda dasaqmebulTa uflebebis dacva (magaliTad, kode-

qsi iTvaliswinebs zeganakveTuri samuSaosTvis damatebiT anazRaurebas, an kanoniTaa 

dadgenili dasvenebis dReebi) damsaqmeblebma SeimuSaves axali xerxebi, raTa gverdi 

auaron aRniSnul dacviT meqanizmebs, momsaxurebis xelSekrulebis dadebiT, romel-

sac saqarTvelos Sromis kodeqsi ar aregulirebs. avtori miuTiTebs, rom rodesac 

xdeba xelSekrulebis gaformeba dasaqmebuli Znelad aRiqvams im samarTlebriv Sede-

gebs, rac erTmaneTisgan ganasxvavebs SromiT xelSekrulebasa da ubralo momsaxurebis 

xelSekrulebas da msgavsi qmedebiT is riskis qveS ayenebs sakuTar Tavs daTanxmdes 

misTvis naklebad misaReb reJims. avtori aseve xazs usvams im garemoebas, rom aucilebe-

lia moxdes mxareTa nebis interpretacia maTi realuri ganzraxvis safuZvelze; Tumca 

miuxedavad imisa, rom sasamarTloebs SeuZliaT daicvan dasaqmebulebi, sasamarTlos 

mxridan msgavsi qmedebis amsaxveli masala ar moipoveba. am problemis dasaZlevad, Ses-

aZloa struqturaze zegavlenis moxdena, Tu upiratesobas mivaniWebT xelSekrulebis 

Sinaarssa da ara formas, CavaxSobT damsaqmeblis ganzraxvas xelovnurad Tavidan aici-

los arsebuli reJimi.73

aqve unda aRiniSnos, rom aq warmodgenili Tezisebi dasavleli damkvirveblis Tval-

Si srulyofili mainc araa; marTlac, erTis mxriv, aq warmodgenili pirveli Tezisi 

saintereso Temas wamoswevs win, Tumca, meores mxriv, kargi iqneboda, Tu Sromis kod-

eqsi Tavad SemogvTavazebda keTilsindisierebis principis zogadi wesis dacvas, raTa 

71 ix. daskvna, Seghesio M., muxli 5, wignSi: Commentary, 78, romeli Seexeba personaluri monacemebis 

dacvis problemas: „personalur monacemTa dacvis Sesaxeb saqarTvelos kanoni ar Seicavs specialur 

debulebebs SromiT urTierTobasTan dakavSirebiT, Tumca erT-erTi ZiriTadi principi mocemulia 

me-4 muxlSi: „monacemebi SeiZleba damuSavdes mxolod im moculobiT, romelic aucilebelia Sesabam-

isi kanonieri miznis misaRwevad“. me-5 muxlis 1-li punqtis b) qvepunqtis mixedviT, personaluri mo-

nacemebis damuSaveba dasaSvebia Tu „(es) gaTvaliswinebulia kanoniT“, rac, am konkretul SemTxvevaSi, 

saxezea. meore mxriv, bundovania, SeuZlia Tu ara damsaqmebels e.w. specialuri kategoriis infor-

maciis damuSaveba, radgan, miuxedavad zogadi akrZalvisa me-6 muxlis me-2 punqtis g) qvepunqtiT, es 

dasaSvebia, rodesac „aucilebelia SromiTi valdebulebis SesrulebisaTvis an monacemTa dammuSave-

blis uflebaTa realizaciisTvis“. avtoris azriT, evrosabWos mier 1989 wlis rekomendaciaSi moce-

muli midgoma yvelaze efeqtiania imiT, rom igi kargad abalansebs damsaqmeblisa da dasaqmebulis 

urTierTsapirispiro interesebs. garda amisa, radganac igi moicavs damsaqmeblis mier informaciis 

damuSavebasTan dakavSirebuli realuri Zalauflebis obieqtur kriteriums, iZleva gadawyvetilebis 

Semdeg sasamarTlo wesiT ganxilvis SesaZleblobas. amis gamo, mimaCnia, rom igi unda iqnes gadmoRe-

buli qarTul kanonmdeblobaSi da, amdenad, Secvalos me-5 muxlis 1-li da me-3 nawilebi“.

72 Kikabidze G., FuncƟon of Formal Requirements in Employment Law, parƟcularly on the Example of Contract; wignSi: 
CollecƟon.
73 Dumbadze M., Service Contract as Mechanism to Evade Conclusion of Employment Contract, wignSi: CollecƟon.

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi



89

#2, 2017                    Tsu samarTlis mimoxilva

Tundac davis sasamarTlo gadawyveta momxdariyo ufro kreatiulad,74 amasTan urTier-

Tobis darRvevis nebismieri SemTxvevis dros, ufro martivad moxdeboda evrokavSiris 

literaturis mier „sust mxared“ moazrebuli mxaris dacva.75

msgavsi problema wamoiWreba im SemTxvevaSic, Tu xelSekrulebiT samuSaos xan-

grZlivoba gansazRvruli araa. italiur samarTalSi, msgavsi SemTxvevebis dros, xe-

lSekruleba uvadod dadebulad iTvleba, ra mdgomareobaa am kuTxiT saqarTveloSi? 

rogorc ukve aRiniSna mxedvelobaSi unda miviRoT me-6 muxlis me-4 nawili, sadac 

xelSekrulebasTan erTad Semotanilia cnobac, romelsac gascems damsaqmebeli da sad-

ac asaxulia misi neba kandidatis samsaxurSi ayvanis Sesaxeb, aRniSnuli xelSekrulebis 

ekvivalentad SegviZlia CavTvaloT.

aRniSnuli norma, sxva aragamosadegi nomrebis msgavsad, ufro met problemas qmnis, 

vidre agvarebs.76

realurad, kodeqsis arc erTi nawili ar gansazRvravs, Tu ra mimarTebaa me-4 da 

me-9 nawilebs Soris.

pirveli kiTxva, romelic Cndeba, ra Tqma unda, aris Semdegi: unda Seicavdes Tu 

ara xelSekruleba da cnoba yvela arsebiT pirobas, da Tu es valdebuleba arsebobs, 

unda moxdes garkveuli elementebis ganaxleba, vinaidan me-5 muxlis me-6 nawili urT-

ierTobis winare etapze damsaqmeblisgan moiTxovs Seatyobinos momaval dasaqmebuls 

Sesasrulebeli samuSaos, xelSekrulebis formisa da xangrZlivobis, Sromis pirobebis, 

SromiTi urTierTobisas dasaqmebulis uflebrivi mdgomareobisa da Sromis anazRaure-

bis Sesaxeb.77

74 Kikabidze G., FuncƟon of Formal Requirements in Employment Law, parƟcularly on the Example of Contract; wignSi: 
CollecƟon.
75 Borroni A., Foreword, wignSi: CollecƟon, XVII-XXIV. doqtrina gansakuTrebuli yuradRebiT ganixilavs 

dasaqmebulis, rogorc susti mxaris ideas da gvTavazobs, rom „SromiTi urTierTobis bunebidan ga-

momdinare dasaqmebuli rogorc personalurad, aseve ekonomikurad damokidebulia damsaqmebelze. 

damokidebuli mxaris dacva ki saxelmwifos prerogativa da amasTan misi valdebulebacaa“. Chachava 
S., RecommendaƟons for Improvement of Judicial Law of the Current LegislaƟon in RelaƟon to the DenunciaƟon of Term 
and Unlimited Agreements, Labor Law (ArƟcles), Tb., 2011, 37.
76 Seghesio M., ArƟcle 5, wignSi: Commentary, 72-73: „am muxliT ar aris gaTvaliswinebuli obieqturi 

standarti, Tu ra tipis informacia CaiTvleba savaldebulod gasaziareblad, Sesabamisad: imis gan-

sazRvra, Tu romeli garemoeba SeiZleba dakvalificirdes SromiTi xelSekrulebiT nakisri fun-

qciebis ganxorcielebisaTvis xelSemSlelad, umeteswilad, rTuli ar aris; amavdroulad, meore 

mxriv, sakmaod rTulia im garemoebaTa identificireba, romlebmac SeiZleba, „safrTxe Seuqmnas... 

mesame piris interesebs“, gansakuTrebiT, maSin, rodesac araferi miuTiTebs winaswar im pirTa wreze 

an interesTa xasiaTze, romelTa gaTvaliswinebac unda moxdes (aqac saqmeSi samoqalaqo kodeqsis 

mesame pirTa sasargeblod dadebuli xelSekrulebis Taobaze normebia mosaSveliebeli). romel pir-

Ta wres exeba es debuleba, yvelas, vin xelSekrulebas debs damsaqmebelTan, Tu alternatiulad 

yvelas, visTanac samuSaos Sesrulebisas dasaqmebuls Sexeba eqneba, Tu ufro farTo sazogadoebas? 

damatebiT, gansaxilveli nawili ar exeba pasuxismgeblobis problemas: warmoeSoba Tu ara damsaqmeb-

els moTxovnis ufleba dasaqmebulis Sesrulebaze zegavlenis mqone informaciis gaumJRavneblobis 

SemTxvevaSi damdgar zianTan mimarTebiT? rogorc aRiniSna, marTlmsajulebis tradiciuli princi-

pebis gamoyenebas dadebiTi pasuxisken mivyavarT“.

77 Seghesio M., ArƟcle 5, wignSi: Commentary, 74-75: „...yvelaze metad problemuri me-5 muxlSi is nawilia, 

romlis mixedviTac damsaqmebels, SromiTi xelSekrulebis dadebamde, ufleba aqvs, moipovos nebi-

smieri saWiro informacia, rasTan kavSirSic dasaqmebuls ara aqvs aranairi dacvis berketi, garda 

damsaqmeblis valdebulebisa, rom ar gaasajarovos informacia, romelic dasaqmebulis nebis gareSe 

moipova (me-4 nawili) da dokumentebis ukan gamoTxovis ufleba, Tuki SromiTi xelSekruleba ar ideba 

(me-5 nawili). dacvis es saSualebebi mxolod minimumia da am konteqstSi, metwilad, araadekvaturia; 
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am SemTxvevaSi saWiroa, rom zemoaRniSnuli me-6 muxlis me-5 nawilisgan gamonakli-

sis saxiT damsaqmebelma momaval dasaqmebuls Cveulebrivze meti informacia miawodos, 

raTa am ukanasknels me-9 nawiliT gaTvaliswinebuli yvela arsebiTi elementi hqondes? 

Tu, es SemTxveva ganxiluli unda iyos, rogorc me-9 nawilis gamonaklisi da yvelafris 

miuxedavad, mainc SromiTi xelSekruleba gaformdes? Tu orive variantis gamoyeneba 

Tanabrad SesaZlebelia?

aRniSnul SemTxvevaSi, araswori midgoma iqneboda samuSaos mimcemi davavaldebu-

loT komunikacia daamyaros momaval dasaqmebulTan me-6 muxlis me-5 nawilis Sesabamis-

ad, Tumca Sromis Sinaganawesi sul mcire me-9 nawilSi moyvanil elementebs mainc unda 

Seicavdes, im SemTxvevebisTvis, rodesac piri SesaZloa dasaqmdes im pirobebis Sesabam-

isad, romelzec mas informacia ar gaaCnia.78

problemebis aRniSnuli gadaWra potenciurad sakmaod sicocxlisunariania, Tumca, 

rodesac eWvqveS vayenebT normaTa formulirebas, am SemTxvevaSi, zusti gadaWris gzis 

SemoTavazeba Znelia.79

Tumca problemebi aq ar sruldeba.80

ufro metic, damsaqmeblis mier mosaTxovi informaciis saxis SeuzRudaoba _ erTaderTi limitiT, 

rom informacia saWiro unda iyos „dasaqmebis Taobaze gadawyvetilebis misaRebad“ _ im faqtTan 

erTad, rom me-8 nawilis mixedviT, damsaqmebels ar moeTxoveba dasaqmebaze uaris dasabuTeba, moce-

muli debulebis borotad gamoyenebis SesaZleblobas iZleva, rodesac damsaqmebels diskriminaciis 

mizani amoZravebs, miuxedavad Sromis kodeqsis me-2 muxlis me-3 nawilSi Camoyalibebuli akrZalvisa. 

magaliTad, valdebulia Tu ara piri, romelsac samedicino problema gaaCnia, romelic zegavlenas 

ar axdens Sesabamisi funqciebis ganxorcielebaze, gaamJRavnos es informacia? da Tuki gonivruli 

gansjis Sedegad, mosalodnelia, rom mas avadmyofobis gamo meti gamosasvleli dReebi dasWirdeba, 

Seicvleba Tu ara pasuxi?“

78 Seghesio M., ArƟcle 5, wignSi: Commentary, 71-72: „amas ukavSirdeba me-5 muxlis is problemac, rom 

masSi ar ganisazRvreba pasuxismgeblobis sakiTxi, SesaZlebelia Tu ara mxares, romelmac ganzrax 

an gaufrTxileblobiT SecdomaSi Seiyvana meore mxare SromiTi xelSekrulebis dasadebad, daekis-

ros pasuxismgebloba _ im zianis anazRaureba, romelic hipoTeturad miadga meore mxares pirvelis 

moqmedebiT? magaliTad, SeuZlia Tu ara dasaqmebuls, romelmac Tanxmoba ganacxada SeTavazebul 

samuSaoze SromiTi pirobebis Taobaze motyuebiT damsaqmeblis mxridan, ris Sedegadac man uari 

ganacxada dasaqmebis SesaZleblobaze, mosTxovos damsaqmebels dakarguli SesaZleblobis kompensa-

cia? marTlmsajulebis tradiciuli principebis gamoyenebas mivyavarT daskvnamde, rom gaSvebuli 

SesaZleblobis saxiT zianis anazRaurebis moTxovna samarTliani unda iyos; amdenad avtori qarTvel 

kanonmdebels uwevs rekomendacias, rom ganixilos Sesabamis debulebaze warmodgenili samarTle-

brivi Sedegis gamomwvevi nawilis damatebis SesaZlebloba. ufro metic, rogorc ukve aRiniSna, po-

tenciuri damsaqmeblis mier hipoTeturad informaciis moTxovnis drois miuxedavad, dasaqmebuli, 

aseve valdebulia, gauziaros informacia mas im nebismieri garemoebis Taobaze, „romelmac SeiZleba, 

xeli SeuSalos am ukanaskneli samuSaos SesrulebaSi an safrTxe Seuqmnas damsaqmebels an mesame 

piris interesebs“.

79 Sturua N., Damage CompensaƟon for ViolaƟng Pre-Contractual obligaƟons in Labor Law, Tb., 2011, 255.
80 ix. Seghesio M., Pre-contractual RelaƟons and Exchange of InformaƟon before Signing a Labour Agreement, wign-
Si: Commentary, 69-71 da Semdg. „am debulebasTan ramdenime problemaa dakavSirebuli, yvelaze se-

riozuli maTgani aris im obieqturi standartis ararseboba, romliTac SeizRudeba damsaqmeblis 

mier kanonierad mopovebuli informaciis wre; erTaderTi standarti, romelic aq moixsenieba, sub-

ieturia: manam sanam konkretuli informacia iTvleba aucileblad kandidatis dasaqmebaze an masze 

uaris Tqmis Taobaze gadawyvetilebis misaRebad, TamaSi keTilsindisieria. qarTveli kanondeblisaT-

vis amgvari arCevani rekomedirebuli ar aris Semdgomi mizezebis gamo. kidev erTi uxerxuli debule-

baa mocemuli me-3 nawilSi, romelic, Zalian lakoniurad, damsaqmebels uflebas aniWebs kandidatis 

mier misTvis gadacemuli informaciis sizustis gadamowmebaze, amasTan, aranairi SezRudva ar wes-

deba imasTan dakavSirebiT, Tu visgan SeiZleba kanonierad Sesabamisi informaciis miReba kandida-

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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sinamdvileSi, norma xelSekrulebis dadebis SeTavazebas akisrebs samuSaos msur-

vels, SemdgomSi aRniSnuli SeTavazeba SesaZloa Tavisuflad miiRos momavalma dam-

saqmebelma, rac Zalian araswori midgomaa, kanoni arafers ambobs samuSaos mTxovnelis 

uflebaze Tavad daamatos sasurveli wesebi da pirobebi da Sesabamisad, arc damsaqmeb-

els avaldebulebs gasces pasuxi (Tundac uaryofiTi) amgvar SemTxvevebSi.

magaliTad, SesaZlebelia Tu ara dasaqmebulma uari ganacxados sakuTar kandida-

turaze damsaqmeblis Tanxmobis Semdeg, im etapze, rodesac xelSekruleba ukve dadebu-

lia. vTqvaT, dasaqmebulma Seicvala miswrafebebi, miuxedavad amisa, man mainc unda 

Seasrulos xelSekrulebiT dakisrebuli valdebulebebi manam, sanam oficialurad ar 

datovebs samsaxurs 38-e muxlis danawesebis Sesabamisad.81

mwvave problemas warmoadgens imis SesaZlebloba, rom samuSaos msurveli damsaqme-

blisgan Tanxmobis miRebamde saxelSekrulebo urTierTobaSi Sevides sxvasTan; sinam-

vileSi, amgvar SemTxvevaSi, Cndeba riski imisa, rom dasaqmebuls daekisros garkveu-

li pasuxismgebloba damsaqmeblis winaSe. SromiTi urTierTobis amgvarad warmarTvis 

mixedviT, qarTveli dasaqmebulebi SeiboWebian, gancxadeba gaakeTon mxolod erT Ta-

namdebobaze, ris gareSec, rogorc es zemoT ukve aRiniSna, maT eqnebodaT meti garan-

tia dasaqmebaze gansazRvrul droSi damsaqmeblisgan dadebiTi, an Tundac uaryofiTi 

pasuxis SemTxvevaSi.

SesaZloa, aRniSnuli danawesebi gamomdinareobs saxelmwifoSi arsebuli mdgomare-

obidan, vinaidan qveyanaSi umuSevrobis done maRalia, umuSevarTa ricxvic misi pro-

porciulia, aRniSnuli faqti damsaqmebels moqmedebis SesaZleblobas aZlevs. zemoT 

xsenebuli normis mTavar mizans, ra Tqma unda, dasaqmebulTa interesebis dacva da 

umuSevrobis problemis aRmofxvra warmoadgens.

me-11 muxlis 1-li nawiliT, damsaqmebels ufleba aqvs dasaqmebulisTvis Setyo-

binebiT daazustos samuSaos Sesrulebis calkeuli garemoebebi, romelic me-6 mux-

lis me-5 nawilis Tanaxmad xelSekrulebis nawilia, amasTan is ar unda cvlides xe-

lSekrulebis arsebiT pirobebs, romelTa Secvlac, momdevno nawilis Sesabamisad, 

mxolod mxareTa SeTanxmebis Sedegad aris SesaZlebeli.82

tis Taobaze. ufro metad sainteresoa mdgomareoba imis gamo, rom erTi mxriv, am muxlis mixedviT, 

SesaZlebelia miwodebuli informaciis gadamowmeba da, meore mxriv, urTierTobis arc erT mxareze _ 

da ufro naklebad mesame pirebze, romelTac SeiZleba daekiTxos damsaqmebeli _ ar vrceldeba WeS-

mariti informaciis miwodebis valdebuleba, garda me-2 nawiliT gaTvaliswinebuli debulebisa. ra 

xdeba Sesabamisad, rodesac mxare, romelmac Tanxmoba ganacxada iseTi SromiTi xelSekrulebis dade-

baze arasaTanado informaciis safuZvelze? samwuxarod, am muxlSi pasuxi ar aris; miuxedavad amisa, 

danawesis Sinaarsidan gamomdinare unda davaskvnaT, rom Tuki mxare debs xelSekrulebas SecdomiT 

an motyuebiT iseTi mniSvnelovani garemoebebis safuZvelze, romlebic abrkolebs namdvili nebis 

formirebas, SecdomaSi myof an motyuebul mxares unda mieces Sesabamisi xelSekrulebis moSlis 

ufleba. rodesac, SecdomaSi myofi an motyuebuli mxare damsaqmebelia, mas unda SeeZlos SromiTi 

xelSekrulebis Sewyveta 37-e muxlis 1-li nawilis v) an o) qvepunqtebis safuZvelze, romlebic Ses-

abamisad, iZleva dasaqmebulis samsaxuridan gaTavisuflebis SesaZleblobas dakavebul poziciasTan 

an Sesrulebul samuSaosTan profesiuli unar-Cvevebis Seusabamobis an obieqturi garemoebis gamo, 

romelic amarTlebs xelSekrulebis moSlas“.

81 38-e muxlis me-3 nawili adgens: „am kanonis 37-e muxlis pirveli punqtis d) qvepunqtiT gaTval-

iswinebuli safuZvliT SromiTi xelSekrulebis dasaqmebulis iniciativiT Sewyvetisas dasaqmebuli 

valdebulia aranakleb 30 kalendaruli dRiT adre gaafrTxilos damsaqmebeli winaswari werilobiTi 

Setyobinebis gagzavniT“. ix. Santagata R., ArƟcle 37. Bases for TerminaƟon of Labour Agreement, ArƟcle 38. Proce-
dure for TerminaƟon of the Labour Agreement, wignSi: Commentary, 378 da Semdg.

82 im SemTxvevaSi, rodesac arsebiTi pirobebis cvlileba ganpirobebulia sakanonmdeblo cvlilebiT, 
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sainteresoa isic, rom aRniSnuli muxlis me-4 nawili arsebiTi pirobebis cvlile-

bad ar ganixilavs: samuSao adgilis cvlilebas, vinaidan, axal samuSao adgilze sajaro 

transportiT moxvedras ar esaWiroeba sam dReze meti da ar iwvevs araTanazomier xar-

jebs, aseve samuSaos dawyebis da damTavrebis drois cvlilebas araumetes 90 wuTiT. 

Tumca me-11 muxlis bolo nawili miuTiTebs, rom aRniSnuli pirobebis Tanadrouli 

cvlileba, arsebiTi pirobebis cvlilebad ganixileba.83

5.2. koleqtiuri xelSekruleba

koleqtiuri xelSekrulebebi detaluradaa ganxiluli kodeqsis 41-e, 42-e, 43-e muxleb-

Si, Tumca kanonmdebeli maT sxvaganac ganixilavs.84

41-e muxlis 1-li nawili adgens, rom koleqtiuri xelSekruleba ideba erT an met 

damsaqmebels, an erT an met damsaqmebelTa gaerTianebas da erT an met dasaqmebulTa 

gaerTianebas Soris. Semdgomi nawili gansazRvravs, Tu rogori SeiZleba iyos aRniSnu-

li SeTanxmebis Sinaarsi. maT SesaZloa gansazRvron SromiTi pirobebi, moawesrigon 

damsaqmebelsa da dasaqmebuls Soris urTierToba, aseve moawesrigon urTierToba kav-

Sirebs Soris. 

me-3 da me-6 nawilebi mxareTa avtonomias ganamtkiceben; erTis mxriv, mxareebi Ta-

vad, damoukideblad gansazRvraven xelSekrulebis pirobebs, meores mxriv ki kanoni 

dauSveblad miiCnevs koleqtiuri xelSekrulebebis dadebis procesSi saxelmwifosa da 

adgilobrivi TviTmmarTvelobis organoebis Carevas. amgvari CareviT dadebul xelSe-

rulebebs kodeqsi baTilad scnobs. 

qebis Rirsia aRniSnuli muxlis me-5 nawili, romelic mxareebs Soris informaciis 

gacvlas Seexeba da adgens konfidencialuri informaciis gaucemlobis SesaZleblobas. 

samwuxarod, norma konfidencialurobis wesis darRvevis SemTxvevaSi ar gvTavazobs san-

qcias, da im saSualebebs, romelic mosarCele mxarem SesaZloa gamoiyenos valdebulebis 

darRvevis SemTxvevaSi, aqedan gamomdinare, zogadi normebis Sesabamisad SegviZlia 

davaskvnaT, rom mxares mxolod zianis anazRaurebis moTxovnis ufleba gaaCnia. 

bolos, aucileblad unda aRiniSnos, rom mocemuli muxlis me-4 nawili erT-er-

Ti mxaris mier koleqtiuri xelSekrulebis dadebis iniciativis gamoCenis SemTxveva-

Si, mxareebs avaldebulebs, keTilsindisierad ganaxorcielon molaparakeba. aRniSnul 

sakiTxs kanonmdebeli ganasxvavebs me-5 nawilisgan85 da mxareebs keTilsindisierebis 

swored ise, rogorc es me-11 muxlis me-3 nawilSia mocemuli, igi dasaqmebulis Tanxmobas ar saW-

iroebs.

83 am nawilis Sesabamisad orive garemoebis erTdroulad Secvla arsebiTi pirobebis cvlilebad miiC-

neba. Tumca, damsaqmebels SeuZlia martivi gamosavali moZebnos da jer samuSao adgili Secvalos, 

garkveuli drois Semdeg ki samuSao ganrigi, an piriqiT.

84 magaliTad, me-5 muxlis me-3 nawili; me-6 muxlis me-10 nawili da 13 muxlis me-4 nawili.

85 ix. segezios komentari individualuri xelSekrulebis gaformebis dros zogadi keTilsindis-

ierebis principis dacvasTan dakavSirebiT: „problemebis gadawyveta SesaZlebelia ufro ioladac, 

keTilsindisierebis zogadi principis gamoyenebiT da misi gavrcelebiT mTlianad am nawilze. amg-

vari gadawyveta iZleva detalizebuli da moqnili gamosavlis miRebis SesaZleblobas, rom aRar vax-

senoT sxva ufro efeqtiani saSualeba; am gziT, mosamarTle SeZlebs individualuri gadawyvetileba 

miiRos yovel calkeul SemTxvevaSi, riTac xazi gaesmeba TiToeuli SemTxvevis specifikurobas im 

mizniT, rom miRweul iqnes Tvisebrivad samarTliani Sedegi. ufro metic, am gamosavlis kidev erTi 

upiratesoba imaSia, rom keTilsindisierebis zogadi principis moqmedebiT dauyovnebliv sanqcire-

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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zogadi principis dacvisken mouwodebs, Tumca aRniSnuli formulireba mainc sadavoa, 

vinaidan, SesaZloa, mogveCvenos, rom es norma mxolod molaparakebis valdebulebas 

Seexeba, im garemoebaze dayrdnobiT, rom iniciativis gamoCenis SesaZlebloba mxolod 

dasaqmebul mxares gaaCnia. aRniSnuli formulirebis Tanaxmad, mas Semdeg, rac profka-

vSiri damsaqmebels miawvdis winadadebas koleqtiuri xelSekrulebis gaformebis Tao-

baze, es ukanaskneli valdebuli xdeba imoqmedos keTilsindisierebis principis dacviT, 

da amisaTvis xelSekrulebis gaformeba srulebiTac araa savaldebulo, Tumca mas ar 

SeuZlia uari ganacxados meore mxaresTan molaparakebebis warmoebis Taobaze. mxareTa 

avtonomiis principis Sesabamisad, romelsac pativs scems qarTuli kanonmdebloba, Ti-

Toeul mxares Tavad SeuZlia gadawyvitos Caebas Tu ara SromiT urTierTobaSi, Tumca 

mas Semdeg, rac Caebmeba, igi keTilsindisierebis principiTaa SeboWili. 

42-e muxli Seexeba SesaZleblobas, dasaqmebulTa gaerTianebebma isargeblon war-

momadgenlobis uflebiT da adgens, rom me-2 da me-4 nawilebis Sesabamisad, warmomad-

genels uflebamosileba eniWeba werilobiTi SeTanxmebis safuZvelze da is moqmedebs 

mxolod im dasaqmebulis interesebidan gamomdinare, romelmac mas warmomadgenlobis 

uflebamosileba mianiWa.86

Tumca, am SemTxvevaSi, SesaZloa warmoiSvas problemebi xelSekrulebiT gamowveuli 

efeqtebis TvalsazrisiT, maSin, rodesac xelSekrulebis xelmomweria piri, romelic 

ar aris gaerTianebis wevri. samoqalaqo samarTalSi sakmaod gavrcelebulia principi, 

romlis mixedviTac pirs, romelsac ar gaaCnia warmomadgenlobis uflebamosileba Seu-

buli iqneba nebismieri aramarTlzomieri qceva specialuri, ad-hoc debulebebis gareSe“. Seghesio M., 
ArƟcle 5, wignSi: Commentary, 75.
86 Seghesio M., ArƟcle 3. Subjects of Labour RelaƟons, wignSi: Commentary, 43: „yvelaze mniSvnelovani nawili 

muxlis aris is, romelSic aSkarad aRiarebulia profesiuli kavSirebis roli da maTi ufleba, da-

dos SeTanxmeba individualur damsaqmebelTan da maT gaerTianebebTan“. wina reJimis dros: „kavSiri 

nominalurad axorcielebda marTvas mSromelTa saxeliT da, amdenad, unda daecva maTi uflebebi, 

damoukidebeli profesiuli kavSirebis arseboba SeuZlebeli iyo“. „sabWoTa profesiuli kavSirebis 

sistema saxelmwifo aparatis Semadgeneli iyo, rac arTmevda dasaqmebulebs molaparakebaTa efeq-

tianad warmarTvis Zalauflebas da amcirebda maT gavlenas im organizaciebsa da warmoebebze, rom-

lebSiac isini iyvnen dasaqmebulebi“. Saunders R.A., Historical DicƟonary of The Russian FederaƟon, Lanham, 
2010, 573. 1990 wels daingra berlinis kedeli da daarsda rusuli damoukidebeli savaWro gaerTiane-

bebis federacia: „miuxedavad (maTi) damoukidebeli xasiaTisa, savaWro gaerTianebebi mainc arian 

saxelmwifosTan dakavSirebulni, rac sabWoTa memkvidreobis anareklia“. 1997 wels, saqarTveloSi, 

ZalaSi Sevida profesiuli kavSirebis Sesaxeb kanoni. aRniSnuli kanonis me-2 muxlis 1-li punqti 

adgenda rom: „profesiuli kavSiri aris saqarTvelos samoqalaqo kodeqsiT gansazRvruli wesiT 

Seqmnili arasamewarmeo (arakomerciuli) iuridiuli piri, saqmianobis mixedviT _ saerTo sawarmoo, 

profesiuli interesebiT dakavSirebul pirTa (muSakTa) nebayoflobiTi sazogadoebrivi gaerTianeba 

(organizacia), romlis mizania Tavisi wevrebis SromiTi, socialur-ekonomikuri da samarTlebrivi 

uflebebisa da interesebis dacva da warmomadgenloba“, da aRniSnuli gansazRvravs mTeli SromiTi 

urTierTobis erTianobas, romelic miemarTeba yvelas (da ara romelime pirs konkretulad). Kovacs 
E., The Image of Trade Unions in the European Social Charter, wignSi: PÉCSI MUNKAJOGI KÖZLEMÉNYEK, (2008), tomi 1, 
52. gaerTianebebi politikuri partiebisgan damoukidebelni arian da ar aqvT maT winaSe angariSval-

debuleba (profkavSirebis Sesaxeb kanonis me-5 muxlis 1-li punqti), SeuZliaT iTanamSromlon ucx-

our asociaciebTan (muxli 10, punqti 2), Seqmnan interfederaciuli kavSirebi (muxli 8), SeuZliaT 

warmoadginon  dasaqmebulebi (muxli 10, punqti 1), SeuZliaT miiRon monawileoba kanonSemoqmedebis 

procesSi, romelic exeba `socialur-ekonomikur da politikur interesebs~ (muxli 10, punqti 1), 

Sesabamis struqturasTan erTad SeuZliaT warmoadginon alternatiuli proeqtebi (muxli 10, punqti 

2), aqvT koleqtiuri molaparakebis warmoebis ufleba (muxli 12), amasTan, dasaqmebulTa interesebis 

dacvisa da warmomadgenlobis ufleba SromiTi davis ganmxilvel organoebSi (muxli 20).
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Zlia gamoiyenos e.w. falsus procurator-is (is, vinc warmoadgens sxva pirTa interesebs ise, 

rom ar miuRia maTgan uflebamosileba) principi. Tumca, samwuxarod, norma, aRniSnu-

lis gamoyenebis SesaZleblobas ar iTvaliswinebs.

zemoTnaxsenebi 43-e muxlis me-7 nawili sakmaod detalizebul formulirebas war-

mogvidgens: muxlSi mocemulia, rom im SemTxvevaSi, rodesac saxeze gvaqvs koleqtiuri 

xelSekruleba, romelic gaformebulia damsaqmebelsa da erT an ramdenime gaerTianebas 

Soris, da aseT gaerTianebaSi dasaqmebulTa raodenoba mocemul sawarmoSi momuSaveTa 

50%-ze metia, amave sawarmoSi momuSave nebismier sxva dasaqmebuls ufleba aqvs weri-

lobiT mosTxovos damsaqmebels gaxdes aRniSnuli koleqtiuri xelSekrulebis mxare. 

damsaqmebelma aRniSnuli moTxovna 30 dReSi unda daakmayofilos. muxlSi aseve ganxi-

lulia is SemTxveva, rodesac gaerTianebaSi myof pirTa raodenoba mTliani raodenobis 

50%-ze naklebia.

43-e muxli gansazRvravs koleqtiuri xelSekrulebebis formasTan dakavSirebul 

aucilebel sakiTxebs. pirveli nawili xelSekrulebis werilobiT formas adgens, mom-

devno nawilebi ki xelSekrulebis vadasa da masSi cvlilebis Setanis SesaZleblobebs 

iTvaliswineben, romelic SesaZlebelia Seicvalos winaswar gansazRvruli an ganusaz-

Rvreli droiT. pirvel SemTxvevaSi xelSekruleba SesaZloa daidos gansazRvruli an 

ganusazRvreli vadiT; gansazRvruli vadiT dadebuli xelSekruleba unda iTvalis-

winebdes misi ZalaSi Sesvlis da vadis gasvlis TariRebs, xolo ganusazRvreli vadiT 

dadebuli koleqtiuri xelSekruleba unda iTvaliswinebdes misi gadasinjvis, Secvlisa 

da Sewyvetis Sesaxeb debulebebs. me-6 nawili miuTiTebs, rom xelSekrulebis subieqte-

bi xelSekrulebaSi zustad unda iyvnen gansazRvrulni, raTa kontrahentebisTvis naTe-

li iyos, Tu visTan deben xelSekrulebas. 

garda amisa, aRsaniSnavia me-9 nawilic, romelic adgens xelSekrulebis baTilobas im 

SemTxvevaSi, Tu igi ewinaaRmdegeba Sromis kodeqss. Tumca araferia naTqvami im SemTx-

vevaze, rodesac, aRniSnuli winaaRmdegoba dasaqmebulTa mdgomareobas aumjobesebs. 

bolos, me-8 nawilis Sesabamisad, koleqtiuri xelSekrulebebi dasaqmebulTa indi-

vidualuri SromiTi xelSekrulebis ganuyofeli nawilia.

Tumca, miuxedavad imisa, rom individualuri xelSekruleba moicavs koleqtiur 

xelSekrulebasac, logikurad aRniSnul wyaroebs ierarqiaSi Tanabari adgili unda eka-

voT, maTSi arsebuli gansxvavebebis SemTxvevaSi, Tumca sinamdvileSi ase araa, vinaidan 

aRniSnul SemTxvevaSi Cven viyenebT me-6 muxlis me-10 nawils da upiratesobas kole-

qtiur xelSekrulebas mivaniWebT, garda im SemTxvevisa, rodesac is ar aumjobesebs 

dasaqmebulis mdgomareobas.87

6. daskvna

SedarebiTi perspeqtiviT, is sistema, romelic saqarTveloSi gvxvdeba idealurad 

Seebasameba samoqalaqo samarTals, imdenad ramdenadac qarTvelma kanonmdebelma 

STagonebis wyarod aiRo ara mxolod Sinaarsobrivad naklebmniSvnelovani xarisxis 

mqone magaliTi, aramed aSS-is wyobis mniSvnelovani aspeqtebi.88

87 es kidev erTi magaliTia imisa, rom qarTvelma kanondebelma saTanado yuradReba ar miaqcia da 

arasistemurad miudga kodeqsis sistematizebis process.

88 SveliZe xazs usvams amerikul sistemasTan mWidro kavSirs: „xelSekrulebis Sewyvetis qarTuli 

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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aRniSnuli ki naTlad Cans qarTul sasamarTlos gadawyvetilebebSic, sadac mo-

samarTle calsaxad da SesaZloa zedmetadac ki miuTiTebs, rom mis gadawyvetilebas ar 

unda gaaCndes precedentuli xasiaTi.89

zemoT xsenebulis ganxilvisas, dRis Suqze ori maxasiaTebeli gamodis: pirveli, 

erTi mxriv, gadawyvetileba, rom Sromis samarTali daregulirdes Sesabamisi kodeqsiT, 

meore mxriv ki aRniSnuli kodeqsis specialur kanonad miCneva.90

modelis msgavsi gvxvdeba aSS-is sistemaSic, sadac, orive mxares nebismier dros SeuZlia gawyvitos 

xelSekruleba. aqedan gamomdinare, SromiTi urTierToba grZeldeba mxolod im momentamde, rode-

sac damsaqmebelsa da dasaqmebuls gaaCniaT sakmarisi interesebi. rodesac erT-erTi mxare dakar-

gavs interess, urTierToba SesaZlebelia dasruldes“. ix. agreTve, Block R., Berg P., Roberts K., Comparing 
and QuanƟfying Labor Standards in the United States and the European Union, Presented at the 13th World Congress of 
the InternaƟonal Industrial RelaƟons AssociaƟon, Berlino, 8-12 September 2003, 22, <hƩp://www.ilo.org/public/english/
iira/documents/congresses/world_13/track_3_block.pdf.>. amasTan dakavSirebiT ix. Borroni A., IntroducƟon to the 
Commentary, wignSi: Commentary, XIX. rogorc Cans sasamarTlo praqtikac aRniSnul midgomas iziarebs. 

damsaqmeblis uflebis Sesaxeb Tavisuflad moagvaros SromiTi urTierTobebi, ix. saqalaqo sasamarT-

los 2009 wlis 31 martis gadawyvetileba # as-772-987-08: „Sromis samarTali ar avaldebulebs 

damsaqmebels daasaxelos SromiTi urTierTobis Sewyvetis safuZvlebi, damsaqmebels ufleba aqvs 

Sromis xelSekrulebis gawyvetis Sesaxeb yovel individualur SemTxvevaSi garemoebebis Sesabamisad 

miiRos gadawyvetileba~. amave TvalsazrisiT, 2008 wlis 2 aprilis gadawyvetileba # as-680-1010-07 

imgvarad ganmartavs saqarTvelos konstituciis 30-e muxls, rom dauSvas samewarmeo saqmianobis 

Tavisuflad ganxorcielebis uflebaze dayrdnobiT samsaxurSi ayvana an gaTavisufleba diskreci-

uli uflebamosilebis safuZvelze. dasaqmebulis dacvisken orientacia dadgenil iqna 2008 wlamde. 

ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2008 

wlis 4 ivnisis gadawyvetileba # as-911-1218-07. marTlac, arsebobda ufleba aRdgenasa da ganac-

duris anazRaurebaze, rac gamoixateboda ukanono gaTavisuflebis Sedegad miuRebel SemosavalSi. 

es orientacia gamoxatulia: Tbilisis saqalaqo sasamarTlos administraciul saqmeTa kolegiis 2007 

wlis 22 maisis gadawyvetilebaSi, Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2007 wlis 12 dekembris gadawyvetilebaSi da saqarTvelos uzenaesi sasamarTlos 2008 wlis 2 maisis  

# as-133-410-08 gadawyvetilebaSi.

89 ix. saqarTvelos uzenaesi sasamarTlos 2011 wlis 24 ivnisis gadawyvetileba # as-519-493-2011, 

romlis mixedviT, mtkicebis tvirTi maSin, rodesac dasaqmebuli uTiTebs, rom masTan SromiTi urT-

ierTobis Sewyveta diskriminaciuli qmedeba iyo, ekisreba damsaqmebels: „sasamarTlo gadawyvetile-

bebs kanonis Zala ar gaaCnia da isini ar SeiZleba miCneul iqnes samarTlis wyarod. samoqalaqo sap-

roceso kodeqsis 83-e muxlis mixedviT, mxareebs ufleba aqvT waradginon imave tipis saqmeze sxva 

sasamarTlos gadawyvetilebani; Tumca, vinaidan mas kanonis Zala ar gaaCnia, igi gavlenas ar iqoniebs 

sasamarTlos Semdgom gadawyvetilebebze“. amave azriT, ix. 2010 wlis 28 aprilis gadawyvetileba  

as-864-1150-09, romlis mixedviTac, `miuxedavad imisa, rom aRniSnuli sakiTxi pirdapir dareguli-

rebulia da asaxulia saqarTvelos Sromis kodeqsSi, ar aris savaldebulod gasaTvaliswinebeli 

sasamarTloebis mier~ (avtorTa xazgasma).

90 bakinis mixedviT, italiaSi, SromiTi urTierTobebi regulirdeba dasaqmebulTaTvis sasargeblo 

wesTa upiratesobis principiT, imisda miuxedavad, iyo Tu ara igi Camoyalibebuli koleqtiuri an 

individualuri saxiT, akrZalulia ra kanoniT gaTvaliswinebuli mopyrobis wesebidan gadaxveva. 

zogierTi gamonaklisis miuxedavad, am midgomas Semoaqvs `ierarqiulobis principidan praqtikuli 

gadaxvevis, qronologiurobis principidan SesaZlo da specialurobis principidan gadaxvevis Ses-

aZlebloba~. Sdr. Ferraro G., Ordinamento, ruolo del sindacato, dinamica contraƩuale di tutela, Padova, 1981, 215; 
Mariucci L., La contraƩazione colleƫva, Bologna, 1985, 393. Tu 1-li muxliT dgindeba samarTlis wyaroTa 

ierarqiuloba: kanonebi, reglamentebi, korporaciuli wesebi da Cveulebebi, warmodgenili ierarqia 

SeiZleba uaryofil iqnes dasaqmebulTaTvis sasargeblo wesTa upiratesobis principis gamoyenebiT. 

sxva sityvebiT, `ierarqiulad dabla mdgom debulebas SeiZleba upiratesoba mieniWos masze maRla 

mdgom wesze, Tuki pirveli damsaqmeblisaTvis ufro xelsayrel mowesrigebas Seicavs~. Bacchini F., Ar-
Ɵcle 1. Scope, wignSi: Commentary, 1 da Semdg. wyaroebis sistema Semdegnairad unda CamovayaliboT: pir-



96

pirvel SemTxvevaSi miRebuli gadawyvetileba gasagebia, Tu qarTuli sistemis is-

toriis gaanalizebas movaxdenT: sinamdvileSi, rodesac saqarTvelom aiRo pasuxismge-

bloba Seesruleba evrokavSiris winaSe arsebuli movaleobebi, saxelmwifo valdebuli 

gaxda axali wesebiT daeregulirebina Sromis samarTali, romelic Seesabameboda saer-

TaSorisod aRiarebul standartebs. kanonmdebelma SeimuSava gza, romelic misTvis 

ukve nacnobi iyo da nimuSad sabWoTa kavSirSi moqmedi kanonmdebloba aiRo. 

SedarebiT saintereso aris is faqti, rom aRniSnul qmedebas ar mohyolia Sesabam-

isi Sedegebi, dakvirvebis Sedegad, rogorc ukve davadgineT, kodeqsis gamoyenebisas 

mosamarTles ori sxvadasxva wyaroTi SeuZlia isargeblos; erTis mxriv, is SeboWilia 

specialuri kanoniT (kodeqsiT) _ rac sakmaod bunebrivia, mizezi ki aRniSnuli dargis 

sistematizireba da samoqalaqo cxovrebaSi misi organulad CarTva gaxlavT, ise rom 

sxva kanonebis gamoyeneba mxolod mogvianebiT iyos aucilebeli, aseve im problemebis 

aRmofxvra, romelic dRis wesrigSi dgas da maTi adaptireba Secvlil kodeqsTan _ 

meore mxriv ki, is garkveul SemTxvevebSi, avsebs samoqalaqo kodeqsSi arsebul sicari-

eleebs. im SemTxvevebSi, rodesac Sromis kodeqsi ar adgens konkretul miTiTebebs, 

mosamarTles ar SeuZlia analogiis gziT gadawyvitos dava, aramed man unda isargeblos 

samoqalaqo kodeqsis danawesebiT. erTaderTi SesaZlo axsna kanonmdeblis mier msgav-

si struqturuli wyobis SemoRebisa aris is, rom rodesac qarTvelma kanonmdebelma 

gadawyvita Sromis samarTali moewesrigebina Tanamedrove da postsabWoTa normebis 

Sesabamisad, man STagonebis wyarod amerikuli modeli aiRo. is aseve daeyrdno ideas, 

romlis mixedviTac, sakiTxis ganxilvisas specialuri wesebi, sadac detalurad iqneba 

gansazRvruli konkretuli aspeqtebi, naklebad unda iqnes gamoyenebuli. koleqtiuri 

an individualuri xelSekrulebis dros, unda moxdes kanoniT dadgenili principebisa 

da debulebebis gaTvaliswineba.91

aRniSnuli konteqstiT, evropulma kritikam da saswrafo reformis aucileblobam 

ubiZga qarTvel kanonmdebels Seecvala mimarTuleba da mieRo organuli kanonmdeblo-

ba; zemoxsenebuli qmedeba bolomde, saTanadod, mainc ar aisaxa amJamad arsebul Crdi-

lo-amerikuli gavleniT SemuSavebul midgomebSi.

sinamdvileSi, mocemul kodeqsSi Sromis samarTlis wyaroebis zogadi Teoriis mk-

acri gamoyenebiT aSkara gaxda, rom kodeqsi miiswrafvis SromiTi urTierTobebis da-

regulirebisas upiratesoba mianiWos ara specialur kanons, aramed Sromis kodeqss.

am kuTxiT dabneuloba SeiniSneba sasamarTlo gadawyvetilebebSic. magaliTad, 

quTaisis saapelacio sasamarTolom 2008 wlis 30 ivnisis gadawyvetilebaSi daadgina, 

rom Sromis kodeqss upiratesi Zala eniWeboda 1997 wels miRebul „profesiuli kav-

Sirebis Sesaxeb“ saqarTvelos kanonTan _ aRniSnul SemTxvevaSi, ganixileboda profkav-

Sirebis saqmianobaSi diskriminaciis akrZalvis SesaZlebloba da igi garantirebuli iyo 

vel rigSi, ierarqiis saTaveSi konstitucia da konstituciuri kanoni dganan, Semdgom etapze modis 

Sromis saerTaSoriso organizaciis mier SemuSavebuli konvenciebi, aseve regionaluri normatiuli 

aqtebi. aRniSnuli principi, efeqtianobis principze dayrdnobiT, ayalibebs Sromis saerTaSoriso 

organizaciisa da adgilobrivi normebis mimarTebas (Sdr. Simi V., Il favore dell’ordinamento giuridico per i 
lavoratori, Milano, 1967, 102; De Luca Tamajo R., La norma inderogabile nel diriƩo del lavoro, Napoli, 1976, 157), ramde-

nadac dasaqmebulTa dasacavad dadgenili imperatiuli wesebi qmnian mxolod mopyrobis minimalur 

pirobebs (ix. Giugni G., DiriƩo sindacale, Bari, 1996, 195). Tumca, bakinive aRniSnavs, rom koleqtiuri Se-

TanxmebebiT SeiZleba SemoRebul iqnes dasaqmebulisaTvis araxelsayreli cvlilebebi, rac warmoa-

Cens zemoxsenebuli principis dakninebas.. 

91 Adeishvili L., Kereselidze D., DraŌ labour code of Georgia and some basic principles of labour law in conƟnental European 
countries, Georgian Law Review, 2003, 13.

a. boroni, m. segezio wyaroebis sistema saqarTvelos axal Sromis kodeqsSi
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mxolod specialur siaSi gawerili kavSirebisTvis.

rac Seexeba stilistikas, am kuTxiT, Sromis kodeqsSi arsebul wyaroTa sistema 

dasavleli damkvirveblisTvis odnav gaugebaria, kodeqss, romelic sinamdvileSi fun-

dameturi wyaro unda iyos da romelsac sxva wyaroebTan SedarebiT upiratesi Zala 

gaaCnia, xarvezis SemTxvevaSi, avsebs samoqalaqo kodeqsis normebi da sxva wesebi. 

sinamdvileSi kodeqss aklia sistemuri wyoba, romelic mkvlevars SesaZleblobas 

miscemda namdvili saganZuri epovna masSi, da Tanmimdevruli, dalagebuli sistemisa 

da standartebis Sesabamisad moergo is yvela individualur SemTxvevaze. magaliT-

ad, imisaTvis, rom gavigoT koleqtiur kontraqtsa da individualur xelSekrule-

bas Soris mimarTeba aucilebelia erTian WrilSi ganvixiloT me-6 da 43-e muxlebi. 

Tumca, koleqtiuri xelSekrulebebis Sesaxeb aseve SegviZlia vixiloT me-3 muxli, 

sadac zogadad saubaria xelSekrulebis mxareebze. 42-e muxlSi ganxilulia warmo-

madgenloba, 43-e muxlis me-7 nawilSi ki saubari, mxaris SesaZleblobaze CaerTos 

gaerTianebis saxeliT dadebul xelSekrulebaSi, miuxedavad imisa, rom igi aRniSnu-

li gaerTianebis wevri araa.

yovelive aRniSnuli warmoadgens struqturul defeqts, romlis mogvarebac sir-

TuleebTan aris dakavSirebuli kodeqsis ontologiuri Sinaarsidan gamomdinare. aR-

niSnuli problemis gadasawyvetad aucilebelia, rom moxdes sistemuri kodifikaciis 

radikaluri cvlileba, aRniSnulis ganxorcielebisTvis ki, es ukanaskneli unda iyos 

organulad SemuSavebuli, rac gulisxmobs, yvela sakiTxis detalurad gaTvaliswine-

bas, sxva wyaroTa gamoyenebas mxolod garkveul SemTxvevebSi da Sinaarsobrivad logi-

kur bmas.

aucilebelia aRiniSnos is faqti, rom saqarTvelom SeZlo da SemogvTavaza sabWoTa 

winamorbedisgan gansxvavebuli liberaluri da demokratiuli kanonmdebloba, amasTan 

mxedvelobaSi miiRo evrokavSiris kritika da direqtivebi, raTa gaTavisuflebuliyo am 

kuTxiT arsebuli mZime istoriuli tvirTisgan, Tumca faqtia isic, rom kodeqsSi jer 

kidev aris garkveuli defeqtebi da igi mxolod pirveli nabijia im gzaze, romlis Zir-

iTadi nawili jer kidev gasavlelia.

italiuridan Targmna Teona facaciam***

*** ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis baka-

lavriatis saganmanaTleblo programis me-6 semestris studenti.
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reziume

2016 wlis 30 marts italiis parlamentis warmomadgenelTa palatas waredgina andrea 

boronis redaqtorobiT gamocemuli saqarTvelos Sromis kodeqsis komentari. winam-

debare statiaSi avtori mimoixilavs aRniSnuli naSromis Seqmnis istorias. mas Semdeg, 

rac avtori waradgens saqarTvelos Sromis kanonmdeblobas meTodologiuri Sexed-

ulebiT, igi Seexeba mokled Sromis uflebis istorias, mimoixilavs naSromis Sinaarssa 

da Sromis kodeqsis midgomebs; agreTve, SemoTavazebulia meTodologiuri winadadebe-

bi kanonis ganaxlebis warmatebuli samuSaoebisTvis.

1. Sesavali

saqarTvelos Sromis kodeqsis komentireba aris xangrZlivi muSaobis Sedegi, romelic 

mravali wlis win iqna inicirebuli.3 2009 wels pirvelad Tbilisis saxelmwifo uni-

versitetis iuridiul fakultetze mimiwvies saerTaSoriso komerciuli samarTlis 

leqtorad ramdenime Sveicarieli kolegis wyalobiT, romelTac SesTavazes Cemi kan-

didatura. me didi sixaruliT davTanxmdi am gamowvevas da aRmovCndi iseT garemoSi, 

romelmac momajadova. uZvelesi kultura, bunebrivi silamaze, SesaniSnavi Zeglebi da 

gansakuTrebiT, aRsaniSnia tradiciuli kulinaria. 

maxsovs, savse auditoria ganaTlebuli da motivirebuli axalgazrdebiT, romlebic 

* profesori, doqtori, luiji vanvitelis saxelobis kampanias universiteti (italia).

2 msurs, madloba gadavuxado megobarsa da kolegas franCesko bakinis, romlis wvlilis gareSec 

komentari ar daimsaxurebda dadebiT Sefasebebs da megobarsa da srul profesor gabriele krespi 

regicis mravali literaturis SemoTavazebisTvis mocemuli statiisTvis. aseve, madlobas vuxdi 

profesor vaxtang zaaliSvils gaweuli daxmarebisTvis, qarTulidan TargmnisTvis, da doqtor 

giorgi amiranaSvils, romlis gareSec originali masalebi ar iqneboda xelmisawvdomi.

3 Borroni A. (Ed.), Commentary on the Labor Code of Georgia, (SemdgomSi: Commentary) Tb., 2014.
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jer kidev cxovrobdnen omgamovlili dramatuli mogonebebiT.4 Tbilisis saxelmwifo 

universitetis iuridiul fakultetze swavlebis pirvel wels xSiri iyo codnisa da 

informaciis gacvla studentebTan, romlebic gadiodnen praqtikas an muSaobdnen sta-

Jiorad iuridiuli mimarTulebiT. Tbilisis saxelmwifo universitetSi Cems pirvel 

studentebTan (Semdeg, yovel wels mqonda SesaZlebloba meswavlebina erTi an ori jgu-

fisTvis) axlac maqvs kontaqti da maTgan erT-erTis, Sromis samarTliT dainterese-

buli axalgazrda iuristis, giorgi amiranaSvilis, gansakuTrebuli damsaxurebaa, rom 

saqarTvelos Sromis kodeqsis komentirebis idea realoba gaxda. amasTan, aRsaniSnavia, 

rom saqarTvelos saelCos mxardaWeram didi wvlili Seitana naSromis warmatebaSi. 

mravali sakiTxis didi cnobismoyvareobiT Seswavlis Semdeg, davaskveni, rom saqa-

rTveloSi ar arsebobda Sesabamisi Sromis samarTlis kanonmdebloba. es iyo, upirveles 

yovlisa, friad gasakviri, rogorc dasavleTis mkvidri italieli iuristisTvis da 

gansakuTrebiT, moulodneli im qveynisTvis, romelsac miaCnda evropa misabaZ modelad 

da komerciul da politikur partniorad. aseve, imis gaTvaliswinebiT, rom qveyana ga-

moirCeoda wliuri mTliani Sida produqtis 9.8 %-iani zrdiT da msxvil ucxour kom-

paniebs surdaT saqarTveloSi investireba.5

marTlac, rodesac saqarTvelos parlamentma gadawyvita axali kanonis miReba Sromi-

Ti urTierTobebis dasaregulireblad, axalgazrda iuristi, romelic amasobaSi gaxda 

akademiuri personalis wevri, sxva italiel specialistebTan erTad mimiwvies saqa-

rTvelos Sromis kodeqsis komentarze samuSaod. Tavdapirvelad, amis ganxorcieleba 

SeuZleblad miiCneoda, Temis sirTulisa da didi Zalisxmevis saWiroebis gamo, magram 

italiel specialistebs miecaT unikaluri SesaZlebloba axali sityvis saTqmelad.

didma motivaciam da kavkasielTa mudmivma mxardaWeram gvibiZga, gvemuSava TiTqmis 

ori wlis ganmavlobaSi. amgvarad, es SesaZlebeli iyo Sromis samarTlis qarTvel 

specialistebTan urTierTTanamSromlobiT (upirveles yovlisa, aRsaniSnavia, kole-

ga sofio CaCava) da ocdaori avtoris ZalisxmeviT, romelTa umetesobas italielebi 

warmoadgendnen. avtorTa jgufi SeTanxmda kanonis komentirebaze TiToeuli muxlis 

SedarebiTi analizis meTodologiis gamoyenebiT da evropuli kanonmdeblobis gaTval-

iswinebiT qarTuli Sromis kanonmdeblobis sisusteebis gamoaSkaravebasa da rekomen-

daciebis SemuSavebaze. saqarTvelos Sromis kodeqsis komentirebaze muSaoba sakmaod 

nayofieri gamodga, radgan, miuxedavad saqarTvelos organuli kanonis `saqarTvelos 

Sromis kodeqsis~ mcire teqstisa, misma komentarma 888 gverdi Seadgina. 

italiis parlamentma da mTavrobam aRiara aRniSnuli naSromis mniSvneloba, romlis 

oficialuri prezentacia gaimarTa romSi 2016 wlis 30 marts italiis parlamentis war-

momadgenelTa palatis winaSe. amis Sesaxeb moxsenebiT wardgnen italieli da qarTveli 

mecnierebi da italieli politikosebi (maT Soris, italiis Sromis yofili ministri 

Cezare domiano da saqarTvelos elCi italiaSi, batoni kaxa sixaruliZe). 

saqarTvelos Sromis kodeqsis komentari iTargmna qarTulad da gamoiyeneba sas-

wavlo saxelmZRvanelod saqarTvelos mravali universitetis iuridiul fakultetze. 

aseve, aRsaniSnia is faqti, rom saxelmZRvanelo ganTavsdeba harvardis universitetisa 

da maqs-plankis institutis biblioTekebSi. agreTve, Tbilisis saxelmwifo universite-

tis xelSewyobiT dafuZnda SedarebiTi Sromis samarTlis samecniero-kvleviTi insti-

4 ix. saqarTvelos mimdinare ekonomikuri maCveneblebi msoflio bankis Semdeg bmulze: <hƩp://www.
doingbusiness.org/data/exploreeconomies/~/media/giawb/doing%20business/documents/profiles/country/GEO.pd-
f?ver=3>.
5 Borroni A. (Ed.), Doing Business in Georgia, A Comprehensive Guide for Investors, Tb., 2015.
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tuti Sromis kanonmdeblobis progresisa da urTierTTanamSromlobis institucional-

izaciisTvis Semdgomi wlebis ganmavlobaSi.6

2. saqarTvelos sistema

mas Semdeg, rac saqarTvelom 1991 wels sabWoTa kavSirisgan moipova sruli damoukide-

bloba, saqarTvelom daiwyo siRrmiseuli reformebis mTeli seria, qveyanaSi politi-

kuri, socialuri da samarTlebrivi mimarTulebiT radikaluri cvlilebebis gansax-

orcieleblad. cvlilebebis sawyisi wertili iyo saqarTvelos 1995 wlis konstitucia, 

romelic agebuli iyo demokratiis principebsa da sabazro ekonomikaze. orive Zalzed 

mniSvnelovania axali damoukidebeli saxelmwofos gansaviTareblad da Sromis uflebis 

saTanadod realizebisTvis.

amasTan, gamoTqmuli iyo evrokavSirTan daaxloebis survili. saqarTvelom 1999 

wels xeli moawera partniorobisa da TanamSromlobis Sesaxeb SeTanxmebas, romlis 

mixedviTac, saqarTvelos Tavisi kanonmdebloba unda moeyvana SesabamisobaSi evrop-

ul standartebTan.7 amgvari partniorobis mizania, Sesabamisi politikuri dialogis 

warmarTva, mimdinare iniciativebis mxardaWera demokratiis gasaZliereblad, msgavs 

qveynebSi ekonomikis gansaviTareblad da, aseve, savaWro da sainvesticio garemos ga-

saumjobeseblad. agreTve, partniorobam safuZveli Cauyara samarTlebriv, ekonomikur, 

socialur, finansur, teqnologiur da kulturul urTierTTanamSromlobas. savaWro 

da sainvesticio saqmianoba mniSvnelovani winapirobaa samuSao pirobebis gasaumjobese-

blad (garda qveynis stabilurobisa da socialuri aqtivobisa, es aseve mniSvnelovania 

ucxouri kapitalis SemodinebisTvis da qveynis sagareo valebis dafarvis gasaadvileb-

lad). ZiriTadad, aRniSnuli ekonomikuri urTierTTanamSromlobis mizans warmoadgen-

da qveyanaSi mimdinare reformebis xelSewyoba, ekonomikis winsvla da mdgradi ganvi-

Tareba. am keTili nebis damadasturebelia 1997 wels saqarTvelos parlamentis mier 

miRebuli dadgenileba, romlis mixedviTac, saqarTvelom aiRo qarTuli kanonmdeblo-

bis evropul standartebTan SesabamisobaSi moyvanis valdebuleba.8

saqarTveloSi Sromis ufleba warmoadgens rTul sferos, radgan warsulSi igi ar 

warmoadgenda erovnuli mniSvnelobis sakiTxs. arsebuli Sromis kanonmdebloba Seicav-

6 aseve daido SeTanxmeba, rom saqarTvelos Sromis kodeqsis komentaris modelis gaTvaliswinebiT, 

unda ganxorcieldes dazRvevis Sesaxeb saqarTvelos kanonis komentireba.

7 90-iani wlebis dasasruls evrokavSirma gaaforma partniorobisa da TanamSromlobis Sesaxeb Se-

Tanxmebebi ruseTTan da aRmosavleT evropis damoukideblobis axladmopovebul saxelmwifoebTan, 

aseve, samxreT kavkasiisa da centraluri aziis saxelmwifoebTan: somxeTi, azerbaijani, yazaxeTi, 

yirgizeTi, moldaveTi, ukraina, uzbekeTi da tajikeTi. saqarTvelosTvis specialurad ix. 99/515/
CE, CECA, Euratom: evrosabWosa da evrokomisiis 1999 wlis 31 maisis gadawyvetileba partniorobisa da 

TanamSromlobis SeTanxmebis dadebis Sesaxeb, erTi mxriv, evrokomisiasa da evrokavSiris wevr saxel-

mwifoebsa da, meore mxriv, saqarTvelos Soris. amgvari SeTanxmeba partniorobisa da TanamSromlo-

bis Sesaxeb evrokavSiris wevr saxelmwifoebs, evrokomisiasa da saqarTvelos Soris gaformda 1996 

wlis 22 aprils luqsemburgSi. SeTanxmeba iTvaliswinebda evrokavSiris standartebTan daaxloebisa 

da harmonizaciis uwyvet process. SeTanxmebebi daido Tavdapirvelad 10 wlis vadiT. SeTanxmebebi 

ganaxldeba yovel wels, manam romelime mxare ar Seatyobinebs meore mxares SeTanxmebis denonsaciis 

Sesaxeb.

8 Shvelidze Z., TransiƟon from Soviet to Liberal Labour Law: Labour Standards in Georgia, Tb., 2012, 1 da Semdg., <hƩp://
ilera2012.wharton.upenn.edu/RefereedPapers/ShvelidzeZakaria%20ILERA%20updated.pdf>.

a. boroni saqarTvelos axali Sromis kodeqsis komentari
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da sabWoTa kavSiris droindel principebs da aSkara iyo mis Sinaarsze sabWoTa kavSiris 

droindeli Sromis kodeqsis gavlena. aqedan gamomdinare, Sromis kanonmdeblobis Zir-

iTadi principebi Seusabamo iyo dasavleT evropis modelebTan da saqarTvelos konsti-

tuciasTan. amitom, wina kanonmdeblobis mimoxilva aucilebelia, raTa ufro naTeli 

Seiqmnas respublikis damoukideblobisken swrafvis gza. 

3. socialisturi tradicia

sabWoTa Sromis samarTali ZiriTadad dafuZnebuli iyo im samarTlebriv normebsa da 

principebze, romlebic gamomdinareobda konstituciuri principebidan da 1970 wlis 

`sabWoTa kavSiris Sromis uflebis samarTlebrivi safuZvlebidan~. aRniSnuli princi-

pebis gaTvaliswinebiT ganxorcielda Sromis kanonmdeblobis sruli sistematizacia 

SromiTi pirobebis gaumjobesebisa da warmoebis gazrdis mizniT, rac momgebiani iqne-

boda TiToeuli moqalaqisTvis. 

am principebma sabolood uzrunvelyo Sromis kanonmdeblobisTvis erTiani sax-

is micema, romlis regulireba gafantuli iyo sxvadasxva sakanonmdeblo aqtSi da 

aregulirebda individualur SromiT urTierTobebs administraciul organoebTan. 

SemuSavebuli principebis mizans warmoadgenda Sromis fundamenturi uflebebis uni-

ficireba. `sabWoTa kavSiris Sromis uflebis samarTlebrivma safuZvlebma~ sabWoTa 

kavSiris qveynebis SromiTi kanondeblobis unificireba moaxdina da SeaCera SromiTi 

normebis uwyveti cvlilebebis procesi. mraval saxelmwifos erovnul doneze axali 

Sromis kodeqsebis SesamuSaveblad Zlieri biZgi misca `Sromis uflebis samarTlebriv-

ma safuZvlebma~, romelic moicavda Semdeg sakiTxebs: koleqtiuri xelSekrulebebis 

dadeba, sawarmos profkavSiruli komitetebis regulireba, cvlilebebi davis ganxil-

vissferoSi, samuSaos inspeqtireba, dasaqmebulebis pasuxismgebloba sawarmosTvis zian-

is miyenebisas da administraciuli pasuxismgebloba samuSao pirobebis darRvevisas.9 

Tumca, kanonmdeblobas seriozuli problemebi hqonda misi amoqmedebis Semdeg, radgan 

muSakis aRiarebuli uflebebi xSirad ugulvebelyofili iyo. dasaqmebulebi iyvnen 

ukanono gaTavisuflebisa da TviTneburi gadawyvetilebebis msxverplni sasamarTlos 

dacvis saTanado SesaZleblobis gareSe. sabWoTa Sromis samarTlis ZiriTad safuZvels 

warmoadgenda10 savaldebulo Sroma, Tavisufali nebis gamovlenis gareSe.

es SezRudva nakarnaxevi iyo socialisturi principebidan. muSaoba warmoadgenda 

moqalaqeebis mTavar movaleobas, rasac iTvaliswinebda sabWoTa kavSiris 1977 wlis 

konstituciis me-60 muxli: `keTilsindisieri muSaoba arCeul socialurad sasargeblo 

saqmianobis sferoSi da Sromis normebis dacva savaldebuloa, yoveli moqalaqisTvis 

9 Menghini L., Il diriƩo del lavoro nell’Unione SovieƟca, wignSi: Aa.Vv., Il diriƩo del lavoro dei paesi socialisƟ europei, Pa-
dova, 1982, 516-517.
10 ssrk konstituciis me-40 muxli, punqti 1: ̀ saqarTvelos ssr moqalaqeebs aqvT Sromis ufleba _ anu 

ufleba miiRon garantirebuli samuSao Sromis raodenobisa da xarisxis Sesabamisi anazRaurebiT, ro-

melic ar unda iyos saxelmwifos mier dawesebul minimalur odenobaze naklebi, _ maT Soris ufleba 

_ airCios profesia, saqmianobisa da samuSaos saxeoba mowodebis, unaris, profesiuli momzadebis, 

ganaTlebis Sesabamisad da sazogadoebriv moTxovnilebaTa gaTvaliswinebiT~. ssrk konstituciis me-

40 muxli, punqti 2: ̀ am uflebas uzrunvelyofs meurneobis socialisturi sistema, sawarmoo Zalebis 

ganuxreli zrda, ufaso profesiuli swavleba, SromiTi kvalifikaciis amaRleba da axal specialoba-

Ta swavleba, profesiuli orientaciisa da SromiTi mowyobis sistemaTa ganviTareba~.
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sapatio movaleobaa ssrk-isTvis sasargeblo saqmianoba. uari sazogadoebrivad sasarge-

blo SromiT saqmianobaze SeuTavsebelia socialisturi sazogadoebis principebTan~.

Tumca, miuxedavad imisa, rom ganisazRvreboda Sromis valdebuleba, mxareebis mier 

SromiTi xelSekrulebis dadeba Tavisufal nebas emyareboda SromiTi saqmianobisa da 

samuSaos Sesrulebis adgilis gansazRvris Taobaze. sabWoTa kavSiris dros SromiTi 

uflebebi im mxriv iyo daculi, rom naklebi iyo samsaxuridan gaTavisuflebis Sansi, 

rac stabiluri dasaqmebis garantias warmoadgenda.11

am sistemaSi gansakuTrebiT sayuradReboa koleqtiuri xelSekrulebebis roli, rac 

SromiTi xelSekrulebis Sinaarsis Tavisuflad gansazRvris SesaZleblobas zRudavda 

da sawarmos administracias aZlevda mxolod mcire doziT axali dispoziciebis gaT-

valiswinebis SesaZleblobas. italiuri doqtrina am sakiTxTan dakavSirebiT Semdegs 

aRniSnavs: `...sabWoTa Sromis samarTlis erT-erT mTavar maxasiaTebels warmoadgenda 

samarTlebrivi urTierTobis centralizebuli regulireba, romelic TiTqmis eqsklu-

ziurad regulirdeboda sakanonmdeblo xelisuflebis mier da sawarmoebs hqondaT Sez-

Ruduli farglebi saxelSekrulebo pirobebis gansasazRvrad~.12

sabWoTa sistemis mixedviT, muSaoba ganixileboda, rogorc valdebuleba saxelmwi-

fosTvis da ara, rogorc individualuri arsebobisTvis.13 am SemTxvevaSi, gaziarebulia 

marqsistuli moZRvreba, rom `msoflioSi sasicocxlod mniSvnelovani yvela materi-

aluri saWiroebis arsebobisTvis ganmsazRvrelia organizebuli Sroma~,14 da rom `...es 

aris socialisturi sazogadoebis arsebobis mTavari ganmapirobebeli~.15

amas Semdeg mohyva 1940 wlis oqtombris dadgenileba, romelic aregulirebda samx-

11 Ivanov S., Quelques aspects du droit du travail des pais socialistes, JurnalSi: Rivista di diriƩo internazionale e com-
parato del lavoro, 1967, 161-162.
12 Menghini L., Il diriƩo del lavoro nell’Unione SovieƟca, wignSi: Aa. Vv. Il diriƩo del lavoro dei paesi socialisƟ europei, 
Padova, 1982, 603-604.
13 Schlesinger R., La teoria del diriƩo nell’Unione SovieƟca, Torino, 1952, 284. imdroindeli 130-e muxlis mixedviT: 

`sabWoTa kavSiris yoveli moqalaqe valdebulia daicvas sabWoTa socialisturi respublikis kav-

Siris konstitucia, imoqmedos kanonis Sesabamisad, Seasrulos Sromis normebi, moekidos pasuxismge-

blobiT socialur valdebulebas da pativi sces socialisturi Tanacxovrebis wesebs~.

14 Napolitano T., IsƟtuzioni di diriƩo sovieƟco, Torino, 1975, 217.
15 iqve. igive avtori amaxvilebs yuradRebas sakanonmdeblo politikis TvalsazrisiT mkafio gansxvave-

baze Sromis uflebasTan dakavSirebiT da aRniSnavs, rom `...Sromis valdebulebis principis safuZve-

li aris is, rom Sroma aris TiToeuli moqalaqis konstituciuri ufleba~, xolo, amis sawinaaRmde-

god `...im sazogadoebaSi, romelic uzrunvelyofs Sromis uflebas [rogorc es aris SemoTavazebuli 

socialisturi modelidan], ...Sroma ganixileba, rogorc zogadi valdebulebis Sesruleba, romlisga-

nac warmoiSoba individualuri Sromis SesaZlebloba~. iqve. rogorc ukve aRiniSna, Sedarebis Tval-

sazrisiT rom vimsjeloT, imis gaTvaliswinebiT, rom arsebobs sakuTari danazogiT mcire periodis 

ganmavlobaSi arsebobis SesaZlebloba, muSaobis valdebuleba unda ganixilebodes, rogorc efeqtu-

ri saSualeba sxvisTvis Semweobis Txovnis SeuZleblobisa da umuSevrobis gamo gamowveuli daxmare-

bis aucileblobis ararsebobis gamo, akrZaluli profesiuli saqmianobisa da samewarmeo saqmianobis 

ganxorcielebis Tavidan asacileblad. sxva sityvebiT rom iTqvas, sabWoTa moqalaqe valdebulia 

arsebobis wyaro eZios socialisturi sistemis farglebSi (raSic moiazreba subordinaciuli saqmi-

anoba an kooperatiuli sazogadoebis arseboba), rac gulisxmobs, magaliTad, imas, rom xelosnebs 

ar hqondaT TavianTi saqmianobis Tavisuflad ganxorcielebis SesaZlebloba. aRniSnuli asaxulia 

staliniseul konstituciaSi: `...mcire sawarmoebi, romlebic dafuZnebulia glexebisa da xelosnebis 

mier da damyarebulia individualur saqmianobaze, gamoricxavs amgvar saqmianobas samuSaodan~. 1936 

wlis ssrk-is konstituciis me-9 muxli. am TemasTan dakavSirebiT vrclad ix. Crespi Reghizzi G., In tema 
di reaƟ economici sovieƟci: l’esercizio di un mesƟerevietato, wignSi: L’Indice penale, 1969,19-22, 24.
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edro samsaxurSi Sesasrulebel sxvadasxva saqmianobasTan dakavSirebul sakiTxebs.16 am 

ukanasknelis mixedviT, omis dros dawesebuli iyo iZulebiTi gawveva Sromis mizniT, 

risi Seusruleblobac sisxlissamarTlebriv pasuxismgeblobas iwvevda.17

am periodisTvis muSaoba ganimarteboda ara rogorc Tavisufali Sromis ufleba, 

aramed rogorc ufleba ssrk moqalaqeebs mieRoT garantirebuli samuSao Sromis ra-

odenobisa da xarisxis Sesabamisi anazRaurebiT, romelic ar unda yofiliyo saxelmwi-

fos mier dawesebul minimalur odenobaze naklebi, maT Soris, ufleba, aerCiaT pro-

fesia, saqmianobisa da samuSaos saxeoba mowodebis, unaris, profesiuli momzadebis da 

ganaTlebis Sesabamisad da sazogadoebriv moTxovnilebaTa gaTvaliswinebiT. es ukanask-

neli mocemuli iyo 1970 wlis `sabWoTa kavSiris Sromis uflebis samarTlebrivi sa-

fuZvlebis~ preambulaSi. amave kanonis mixedviT, akrZaluli iyo dausabuTebeli uari 

samuSaod miRebaze. 

sabWoTa periodSi Sroma ganixileboda, rogorc sazogadoebrivi simdidris zrdis 

saSualeba da yoveli sabWoTa moqalaqis keTildReobis garanti. socialistur wyobaSi 

socialuri warmoebis umaRles mizans warmoadgenda ssrk moqalaqeTa mzardi materi-

aluri da sulieri saWiroebebis dakmayofileba, rac dafuZnebuli iyo muSakTa Semo-

qmedebiT saqmianobaze, ekonomikuri marTvis formebisa da meTodebis gaumjobesebasa 

da samecniero-teqnologiuri progresis miRwevebze. saxelmwifo aseve uzrunvelyofda 

Sromis produqtiulobis zrdas, warmoebis efeqturobisa da samuSaos xarisxis amaRle-

basa da dinamikur ganviTarebas. 

rogorc naTelia, Sromis uflebis samarTlebrivi principebidan, Sroma social-

istur sazogadoebaSi iyo gagebuli, rogorc Tavisuflebis fundamenturi elementi, 

socialuri progresisa da sazogadoebrivi simyaris safuZveli. marTlac, es midgo-

ma aseve gamyarebuli iyo breJnevis konstituciis me-60 muxliT, romlis mixedviT, 

`keTilsindisieri Sroma arCeuli saqmianobis sferoSi sazogadoebisTvis sasargebloa 

da Sromis kanonebis dacva savaldebuloa. ssrk-is yoveli moqalaqisTvis pativia sabWo-

Ta kavSirisTvis Sroma. uari sazogadoebrivad sasargeblo Sromaze SeuTavsebelia so-

cialisturi sazogadoebis principebTan~.18 Sromis Tavisufleba sabWoTa gagebiT, aseve 

gulisxmobda, rom dasaqmebuls unda hqonoda Tavisi kvalifikaciis Sesabamisi samsaxu-

ri.19 sabWoTa ideis kidev erT aspeqts warmoadgenda is, rom muSakebi uzrunvelyofilni 

unda yofiliyvnen kulturuli da saganmanaTleblo dawesebulebebiT, dasvenebisTvis 

Sesaferisi dasasvenebeli sacxovreblebiTa da sxva pirobebiT, rac xels Seuwyobda, 

muSakis Tavisufali drois racionalurad gamoyenebas.20

16 Menghini L., Il diriƩo del lavoro nell’Unione SovieƟca, wignSi: Aa. Vv. Il diriƩo del lavoro dei  paesi socialisƟ europei, 
Padova, 1982, 483.
17 iqve.

18 Menghini L., Il diriƩo del lavoro nell’Unione SovieƟca, wignSi: Aa. Vv. Il diriƩo del lavoro dei paesi socialisƟ europei, Pa-
dova, 1982, 162-163. me-20 muxlis mixedviT, `idealuri komunisti niSnavs, `TiToeulis Tavisufal gan-

viTarebas, rac aris yvelas Tavisufali ganviTarebis winapiroba~. saxelmwifo miznad isaxavs real-

uri dasaqmebis SesaZleblobis gafarToebas, moqalaqeebis mxridan sakuTari SemoqmedebiTi Zalebis, 

sakuTari SesaZleblobebisa da TavianTi niWis ganviTarebis safuZvelze.

19 magaliTad, imdroindeli konstituciis 41-e muxliT, garantirebuli iyo dasvenebis ufleba; ker-

Zod, es ufleba uzrunvelyofda xuTdRian samuSao kviras araumetes 41 saaTis ganmavlobaSi, agreTve 

Semcirebul samuSao saaTebs calkeuli kategoriis muSakebisTvis, dasaqmebulTaTvis gansazRvravda 

RamiT Sesasrulebeli samuSaos SemTxvevebs, yovelwliur anazRaurebad Svebulebasa da yovelkvireu-

li dasvenebis dReebs.

20 `Sromis uflebis samarTlebrivi safuZvlebi~ arasrulwlovanTaTvis ganamtkicebda samuSao drois 
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sabWoTa kavSiris marTvis mTavar ideas warmoadgenda unificirebuli pirobebisa 

da stabiluri garemos Seqmna.21 amgvari midgomis Sedegs warmoadgenda SromiTi urT-

ierTobebis centralizeba da misi dawvrilebiTi regulireba.22 sabWoTa sazogadoebaSi 

mSromelTa deputatebis sabWoebisa da maT mier Seqmnili saxelmwifo mmarTvelobis 

organoebis saSualebiT mSromelebi marTavdnen sawarmoebs, romlebic sayovelTao-sax-

alxo (saxelmwifo) sakuTreba iyo, xolo, warmoebis marTvaSi muSaTa da mosamsaxureTa 

Cabmis saqmeSi udides rols asrulebda profesiuli kavSirebi.23 moqalaqeTa SromiTi 

uflebebis dacvas ki axorcielebdnen saxelmwifo organoebi, profesiuli kavSirebi da 

sxva sazogadoebrivi organizaciebi.24

4. saqarTvelos reaqcia

liberaluri sazogadoebisken gardamaval fazaSi seriozul problemas warmoadgenda 

sabWoTa suliskveTebiT gaJRenTili kanonmdeblobidan axal demokratiul konstitu-

ciaze gadasvla. es ukanaskneli ki dafuZnebuli unda yofiliyo sabazro ekonomikaze da 

unda gaeziarebina, erTi mxriv, evrokavSiris, xolo, meore mxriv, amerikis SeerTebuli 

Statebis faseulobebi.25

amgvarad, Seiqmna cvlilebebis saWiroeba. pirveli mcdeloba, am mxriv, ganxor-

cielda 1997 wels, romelmac moitana garkveuli cvlilebebi moqmedi kanonmdeblobis 

struqturis Secvlis gareSe. 2003 wlis noembris `vardebis revoluciis~ Semdeg, dai-

wyo qveynis reJimis cvlileba, romlis politikuri gezi aRebuli iyo ufro amerik-

is SeerTebuli Statebisken, vidre evrokavSirisken. 2006 wels ki miiRes Tavisufali 

ekonomikis principebze dafuZnebuli saqarTvelos Sromis kodeqsi.26

Semcirebul xangrZlivobas. aseve, muSebisa da mosamsaxureebisaTvis dawesebuli iyo xuTdRiani 

samuSao kvira ori dasvenebis dRiT. xuTdRiani samuSao kviris dros yovelkvireuli samuSaos xangr-

Zlivoba ganisazRvreboda Sromis SinaganawesiT an cvlianobis ganrigiT; im sawarmoebSi, dawesebule-

bebSi, organizaciebSi, sadac, warmoebis xasiaTisa da Sromis pirobebiT, xuTdRiani samuSao kviris 

SemoReba mizanSewonili ar iyo, wesdeboda eqvsdRiani samuSao kvira erTi dasvenebis dRiT. eqvs-

dRiani samuSao kviris dros yoveldRiuri muSaobis xangrZlivoba ar unda yofiliyo 7 saaTze meti, 

kviris ganmavlobaSi ki samuSaos maqsimaluri xangrZlivoba ganisazRvreboda araumetes 41 saaTiT. ix. 

`Sromis uflebis samarTlebrivi safuZvlebis~ 30-e muxli. aseve, ix. `Sromis uflebis samarTlebrivi 

safuZvlebis~ 33-e muxli, romelic iTvaliswinebda anazRaurebad Svebulebas sul mcire 12 dRidan 

15 dRemde.

21 Sromis Tavisuflebis principi aseve gulisxmobda saxelSekrulebo urTierTobas, romelsac mx-

olod formaluri datvirTva hqonda. `muSebi da mosamsaxureebi Sromis uflebas axorcielebdnen 

sawarmoSi, dawesebulebasa da organizaciaSi Sromis xelSekrulebis dadebis gziT~ _ ̀ Sromis uflebis 

samarTlebrivi principebis~ me-2 muxlis me-2 punqti. `Sromis uflebis samarTlebrivi principebis~ 

me-12 muxlis mixedviT, muSaks ar SeiZleboda ganexorcielebina is samuSao, romelic specialurad 

miRebuli gadawyvetilebis Sedegad  ar iyo gansazRvruli SromiTi xelSekrulebiT. xolo me-13 mux-

lis mixedviT, muSaki ar SeiZleboda gadaeyvanaT sxva samuSao adgilas misi Tanxmobis gareSe.

22 Bartocci E., Sindacato e potere nella Russia sovieƟca, Milano, 1980, 109.
23 Menghini L., Il diriƩo del lavoro nell’Unione SovieƟca, wignSi: Aa. Vv., Il diriƩo del lavoro dei paesi socialisƟ europei, 
Padova, 1982, 585.
24 sabWoTa socialisturi respublikebis kavSiris 1977 wlis konstituciis me-6 muxli.
25 Ziskind D., Finger-Prints on Labor Law: Capitalist and Communist, ComparaƟve Labor Law & Policy Journal, Spring, 1981, 5.
26 saqarTvelos Sromis kodeqsma ganicada radikaluri cvlileba. axal kanonze muSaobis proces-
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amgvarma midgomam gamoiwvia Sromis kodeqsis marcxi, radgan igi ar Seesabameboda 

1999 wlis saqarTvelosa da evrokavSirs Soris gaformebul partniorobisa da TanamS-

romlobis SeTanxmebas. marTlac, evrokomisia saqarTvelos progresis Sefasebis 2007 

wlis angariSSi uxeSad akritikebda ara mxolod imas, rom kodeqsi ar Seesabameboda 

Sromis saerTaSoriso organizaciis (ILO) standartebs, aramed aseve ewinaaRmdegeboda 

evrokavSiris principebs. angariSSi aRniSnuli iyo, rom kanonis muxlebi unda yofili-

yo naTeli da ara bundovani, yovelive amis gamo, saqarTvelos Sromis kodeqsi Zireul 

cvlilebebs moiTxovda.27

magram, mxolod 2011 wels, Secvlili politikuri viTarebidan gamomdinare, par-

lamentma daiwyo Sromis kodeqsis reformaze muSaoba evrokavSirTan aRebuli saer-

TaSoriso valdebulebebis Sesabamisad. pirveli proeqti dasrulda warmatebiT erTi 

wlis Semdeg, romelic Semdgom Sefasda qarTveli da ucxoeli eqspertebis mier. maT 

Seitanes saboloo cvlilebebi kanonis proeqtis teqstSi da 2013 wels, saqarTvelos 

parlamentma moaxdina saqarTvelos Sromis kodeqsis promulgireba. es, ra Tqma unda, 

win gadadgmuli nabijia da kargi mcdelobaa evropul standartebTan dasaaxloeblad. 

magram, unda aRiniSnos is, rom jer kidev didi gza aris gasavleli evropuli standar-

tebis srulad gasaziareblad.

5. saqarTvelos Sromis kodeqsi

mixeil saakaSvilis meore mandatiT prezidentobisas gamoqveynda saqarTvelos organ-

uli kanoni `saqarTvelos Sromis kodeqsi~ mravali cvlilebiTa da damatebiT, rac 

miznad isaxavda saerTaSorisod aRiarebuli SromiTi urTierTobis principebTan ma-

qsimalurad daaxloebas.28 kodeqsi stilisturad Sedgenilia anglosaqsuri meTodiT. 

kanoni dayofilia xuT karad, camet Tavad da ormocdaTxuTmet muxlad.29

saqarTvelos Sromis kodeqsSi sakmaod mcire raodenobis muxlia mocemuli da Sromi-

Ti urTierTobebis regulireba arasrulia. kodeqsis pirvel muxlSi aRniSnulia, rom 

SromiT urTierTobasTan dakavSirebuli sakiTxebi, romlebsac ar awesrigebs kanoni an 

sxva specialuri kanoni, regulirdeba saqarTvelos samoqalaqo kodeqsis normebiT. amg-

Si damuSavda sxvadasxva qveynis sakanonmdeblo baza, gamoikveTa sxvadasxva problematuri sakiTxi 

SromiTi urTierTobebis maregulirebel normebSi.am sakiTxTan dakavSirebuli kritikisTvis ix. ber-

ekaSvili d., damoukidebeli eqspertis, mosamarTlis daskvna proeqt ̀ saqarTvelos Sromis kodeqsze~, 

samoqalaqo sazogadoebis instituti proeqt `samoqalaqo sazogadoeba kanonSemoqmedebiT procesSi~ 

farglebSi, 1, xelmisawvdomia: <hƩp://www.civilin.org/Project/d186.pdf>.
27 GEPLAC AcƟviƟes, Short Note on the Compliance of Georgian Labour LegislaƟon with InternaƟonal Labour Standards in 
Light of EU Generalised System of Preferences, Georgian Law Review, 2007, 401.
28 Adeishvili L., Kereselidze D., DraŌ labour code of Georgia and some basic principles of labour law in conƟnental European 
countries, Georgian Law Review, 2003, 13.
29 saqarTvelos Sromis kodeqsis moculoba aris mcire yofil socialisturi qveynebis Sromis 

kanonebTan SedarebiT. magaliTad, Cexoslovakiis 1968 wlis Sromis kodeqsi Sedgeboda 280 muxlisgan,  

ruseTis 1971 wlis kodeqsi 256 muxlisgan (sabWoTa kavSiris 1970 wlis `Sromis uflebis samarTle-

brivi principebi~ Seicavda 107 muxls), rumineTis 1972 wlis Sromis kodeqsi 191 muxlisgan, aRmosav-

leT germaniis 1977 wlis Sromis kodeqsi 305 muxlisgan, xolo iugoslaviis 1976 wlis Sromis kodeqsi 

671 muxlisgan, ungreTis 1980 wlis Sromis kodeqsi Sedgeboda 68 muxlisgan. aRniSnuli monacemebi 

aRebulia: Crespi Reghizzi G., Presentazione, wignSi: Cardani B., Crespi Reghizzi G., Lipschitz G. (a cura di), Il Codice del 
Lavoro della Repubblica Popolare Ungherese, Trieste, 1978, XIV.
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varma midgomam didi cnobismoyvareoba gamoiwvia dasavleli specialistebis TvalSi.30

Sinaarsobrivi TvalsazrisiT, piriqiT, kodeqsi exeba yvela klasikur Temas. gansa-

kuTrebuli yuradReba gamaxvilebulia dasaqmebulis SromiTi uflebebis dacvaze, maT 

Soris, gamosacdel vadasa da arasrulwlovanTan SromiTi urTierTobis regulirebaze.31 

aseve, aRsaniSnia is faqti, rom kanonmdebelma miiCnia, gaeTvaliswinebina Sromis kodeqs-

Si meZuZuri dedis ufleba, romelsac moTxovnis safuZvelze eZleva damatebiTi Sesven-

eba dReSi aranakleb erTi saaTisa. aseve, Svebuleba orsulobis, mSobiarobisa da bavSvis 

movlis, axalSobilis Svilad ayvanisa da damatebiTi Svebuleba bavSvis movlis gamo. aR-

niSnuli dispoziciebi mianiSneben saxelmwifos yuradRebas qalebisken, rac socialur 

doneze aRiqmeba, rogorc matriarqaluri ojaxi da socialuri qsovilis qvakuTxedi.32

saqarTvelos Sromis kodeqsi aseve aregulirebs gaerTianebis Tavisuflebasa da 

koleqtiur SromiT urTierTobebs.33 kanonSi mocemuli aris agreTve individualuri da 

koleqtiuri davis ganxilvisa da gadawyvetis procedura.34 kanonmdebeli, dasavluri 

tradiciis gaziarebis Sesabamisad, amjobinebs SromiTi davebis mSvidobiani gziT gad-

awyvetas sasamarTlo davebis Tavidan asacileblad.35 davis amgvarad gadawyveta, xSir 

SemTxvevaSi, bevrad efeqturia da davis gadawyvetis procesi metad moqnilia sasamarT-

lo ganxilvasTan SedarebiT. 36

xazgasasmelia is garemoeba, rom Sromis kodeqsSi Sromis pirobebis dacva dareg-

ulirebulia mxolod erTi muxliT, romliTac dadgenilia damsaqmeblis zogadi val-

debulebebi samuSaos usafrTxoebasTan da dasaqmebulis mkurnalobasTan dakavSirebiT. 

magaliTad, italiis kanonmdebloba damsaqmeblebs avaldebulebs dasaqmebulTa saxifa-

To samuSaoebis CamonaTvliTa da maTTvis specifikuri valdebulebebis Sesaxeb infor-

maciiT uzrunvelyofas. aseve, dasaqmebulebi sargebloben uflebiT, safrTxis Semcve-

li samuSaos Sesrulebaze ganacxadon uari samuSaos SenarCunebis pirobiT.37

30 Bacchini F., Borroni A., Seghesio M., ArƟcle 1. Scope, wignSi: Commentary, 1 da Semdg.

31 Seghesio M., ArƟcle 4. Minimim Employment Age and Origin of Capability, iqve, 63 da Semdg.
32 Pugnoli C., ArƟcle 19. AddiƟonal Breaks for Breasƞeeding Women, iqve, 246 da Semdg. qalis rolze yuradRe-

ba gamaxvilebulia aseve sabWoTa sistemaSic, rac ganmtkicebulia sakonstitucio doneze. sabWoTa 

kavSiris 1977 wlis konstituciis 35-e muxlis mixedviT, sabWoTa kavSirSi qalebsa da mamakacebs 

hqondaT Tanabari uflebebi. am uflebis ganxorcieleba garantirebuli iyo qalebisTvis Tanabari 

SesaZleblobebis micemiT, kerZod: ganaTlebis, swavlebis, dasaqmebis, anazRaurebis, karieruli wins-

vlis, socialur-politikur da kulturul RonisZiebebSi monawileobis miRebis uzrunvelyofiT. 

aseve, dasaqmebisas qalTa janmrTelobis mdgomareobis gaTvaliswineba, Sesabamisi pirobebis Seqmna 

samuSaos dedobasTan SesaTavseblad, anazRaurebadi SvebulebiTa da sxva SeRavaTebiT sargebloba 

orsuli da meZuZuri qalebisTvis. ix. aseve, Mazzei  G., Chapter VI. Matemity, Paternal, Mewborn,  AdopƟon and 
AddiƟonal Paternal leaves, iqve, 274 da Semdg.

33 De Oto V., Chapter V. Leave, iqve, 251 da Semdg.; ix. aseve, De Giorgi D., Chapter III. Fullfilment of work, iqve, 120 da Semdg.
34 Pastena A., ArƟcle 49. Strike and Lockout, iqve, 706 da Semdg.; Speziale P., SecƟon IV.1. Trilateral Social Partnership 
Commission, iqve, 745 da Semdg.
35 Santagata R., Chapter IX. Suspension and TerminaƟon of Labour RelaƟons, wignSi: Commentary,  448 da Semdg.
36 Aveta R., LimitaƟon under Labour Agreement, iqve, 541 da Semdg.
37 Bacchini F., Article 35. Rights to a Safe and Healthy Working Environment, iqve, 332 da Semdg. amgvari midgo-

ma, rogorc bakini aRniSnavda, ara mxolod daSorebulia italiuri (dasaqmebulTaTvis usafrTxo 

da Rirseuli samuSao pirobebis Seqmna aris absoluturi ufleba, romlis gareSec yvela sxva 

konstituciuri ufleba, magaliTad, sawarmos damoukidebloba, kargavs azrs), aramed saerTaSo-

risod aRiarebuli samarTlebrivi principebisgan. adamianis uflebaTa sayovelTao deklaraci-

is me-3 muxlis mixedviT, yovel adamians aqvs sicocxlis, Tavisuflebisa da piradi xelSeuxe-

blobis ufleba. amave deklaraciis 23-e muxlis pirveli punqtis mixedviT, yvelas aqvs Sromis, 

a. boroni saqarTvelos axali Sromis kodeqsis komentari



107

#2, 2017                    Tsu samarTlis mimoxilva

anglosaqsuri sistemis mixedviT, kanoni unda iTvaliswinebdes dasaqmebulis srul 

informirebas samuSaod ayvanisas.38 erTi mxriv, dasaqmebulis mxridan savaldebuloa 

sruli simarTlis Tqma da meore mxriv ki damsaqmeblis mier mopovebuli informaci-

is srulad konfidencialurobis dacva.39 SromiTi urTierToba unda iyos detalurad 

daregulirebuli, raTa SromiTi xelSekruleba iyos martivi Sesadgeni da miznad unda 

isaxavdes ganWvretadi normebis gaTvaliswinebas.40

samuSaos Tavisufali arCevis, samarTliani da xelsayreli samuSao pirobebisa da umuSevrobisgan 

dacvis ufleba. ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb saerTaSoriso paqtis 

me-7 muxlis mixedviT, paqtis monawile saxelmwifoebi aRiareben TiToeuli adamianis uflebas, 

hqondes Sromis samarTliani da xelsayreli pirobebi, maT Soris, usafrTxo da jansaRi Sromis 

pirobebi. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis me-2 muxliT gan-

mtkicebulia adamianis sicocxlis ufleba. aRniSnuli konvenciis me-3 muxlis pirveli punqtiT 

daculia adamianis fizikuri da fsiqikuri ganviTarebis ufleba. agreTve, evrokavSiris adamianis 

ZiriTadi uflebebis konvenciis 31-e muxlis pirveli punqtis Tanaxmad, yovel muSaks gaaCnia jan-

mrTel da usafrTxo garemoSi muSaobis ufleba. amave konvenciis me-4 muxlis pirveli da meore 

punqtebis mixedviT, aravin SeiZleba imyofebodes monobaSi an ymobaSi; aravis SeiZleba moeTxovos 

iZulebiTi an savaldebulo samuSaos Sesruleba. am principebma Semdeg asaxva pova evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis me-10 Tavis 151-e muxlSi (evrokavSiris dafuZnebis Ses-

axeb xelSekrulebis 136-e muxli), romelic exeba socialuri politikis ganxorcielebas. amave 

xelSekrulebis 153-e muxlis pirveli punqtis a) qvepunqtis (evrokavSiris dafuZnebis Sesaxeb 

xelSekrulebis 137-e muxli, rasac Seicavs 1986 wlis erTiani evropuli aqti) mixedviT, `evro-

kavSiri da misi wevri saxelmwifoebi mxars uWeren samuSao garemos gaumjobesebas, mSromelTa 

janmrTelobisa da usafrTxoebis dacvis mizniT~. xolo amave muxlis meore punqtis b) qvepunqtis 

Tanaxmad, `evropis parlamentsa da sabWos SeuZliaT pirvel muxlSi aRniSnul sferoebSi, direq-

tivebis meSveobiT, miiRon minimaluri moTxovnebi, romlebic Tanmimdevrul gamoyenebas eqvem-

debarebian, TiToeul wevr saxelmwifoSi arsebuli pirobebisa da teqnikuri wesebis gaTvalis-

winebiT~. amgvari daTqmebi gaTvaliswinebulia direqtiviT 89/391/CEE. ix. iqve, vrcel doqtrinaze 

miTiTeba da Sdr. aseve, Grasso S., Seghesio M., Il dovere datoriale di tutelare l’integrità fisica dei dipendenti, 
wignSi: Guida al Lavoro, 2015, 44 da Semdg.

38 sakiTxis delikaturobis demonstrirebisTvis me-4 muxlis komentarSi SesaZlebeli gaxda dasavlur 

enebze xelmisawvdomi qarTuli doqtrinis teqstebis gamoyeneba. ix. Seghesio M., Minimim Employment Age 
and Origin of Capability, iqve, 63 da Semdg. komentarSi gaanalizebulia aRniSnuli problemis istoriuli 

safuZvlebi (mocemulia aseve sabWoTa reJimis magaliTebi). segezio aRniSnavs, rom `istoriulad, in-

dustriul revoluciamdec da Semdgom periodSic, bavSvebi iyvnen iZulebuli eSromaT sakuTari Tav-

isa da ojaxis sarCenad... da miuxedavad imisa, rom bavSvebi imyofebodnen saxelmwifos mzrunvelobis 

qveS, maT mainc uwevdaT muSaoba mcire asakidanve: `saukuneebis ganmavlobaSi, oboli da saxelmwifos 

mfarvelobis qveS myofi bavSvebi xSirad iyvnen iZulebiTi samuSaos msxverplni samrewvelo saqmia-

nobis Sesasruleblad~. amgvari damokidebuleba srulad moqceuli iyo saxelmwifo politikis far-

glebSi. realurad, es imdenad iyo gavrcelebuli, rom, magaliTad, Tundac cnobil mwerals, Carlz 

dikenss mouwia daewyo muSaoba fexsacmlis qarxanaSi 11 wlis asakSi ekonomikuri gaWirvebis gamo.  

iqve, gv. 62. nebismier SemTxvevaSi, `mravali faqti metyvelebs imaze, rom gavrcelebuli praqtika iyo 

bavSvebis Cabma iZulebiT samuSaoSi, [...] amgvari iZulebiTi Sroma vrceldeboda ara mxolod bavSvebze 

da axalgazrdebze, aramed gavrcelebuli praqtika iyo aseve sasoflo-sameurneo samuSaoebSi saval-

debulo Sroma studentebisTvis, samrewvelo muSakebisTvis da qalaqis sxva mkvidrTaTvis~. Stephenson 
S., Child Labour in the Russian FederaƟon, London, 2002, 1.
39 Seghesio M., ArƟcle 5: Pre-contractual RelaƟons and Exchange of InformaƟon before Signing Labour Agreement, wignSi: 
Commentary, 81 da Semdg.; Pugnoli C., ArƟcle 14. DuraƟon of Working Time, iqve, 177 da Semdg.; Pugnoli C., Aricle 17. 
OverƟme Work, iqve, 224 da Semdg.; Pugnoli C., Atricle 18. LimitaƟon on Night Jobs, iqve, 235 da Semdg.; Salazar P., 
ArƟcle 7. Origin of Labour RelaƟons, ArƟcle 8. LimitaƟon for Signing a Labour Agreemet for Second Job, iqve, 98 da Semdg.
40 Chachava S., Zaalishvili V. (Eds.), Labor law (CollecƟon of ArƟcles) III, Tb., 2014; ix. aseve, Simeone K. M., ArƟcle 6, 
Conclusion of a Labour Agreement, wignSi: Commentary, 80 da Semdg; Borroni A., Foreword, iqve, XVII-XXIV.  
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amas garda, saqarTvelos Sromis kodeqsi aregulirebs SemTxvevas, rodesac Ses-

asrulebel samuSaosTan piris Sesabamisobis dadgenis mizniT, mxareTa SeTanxmebiT, 

dasaqmebulTan SesaZlebelia mxolod erTxel daidos SromiTi xelSekruleba ga-

mosacdeli vadiT araumetes 6 TviT.41 socialuri samarTlianobis TvalsazrisiT, 

Sromis kodeqsi krZalavs Ramis samuSaoze arasrulwlovnis, orsuli, axalnamSob-

iarebi an meZuZuri qalis dasaqmebas, xolo 3 wlamde asakis bavSvis momvlelis an 

SezRuduli SesaZleblobis mqone piris dasaqmebas, misi Tanxmobis gareSe.42 agreTve, 

damsaqmebeli valdebulia nebismieri anazRaurebis Tu angariSsworebis dayovnebis 

yoveli dRisaTvis gadauxados dasaqmebuls dayovnebuli Tanxis 0.07 procenti.43 mx-

areTa uflebebis gasawonasworeblad ki, qarTul kanonmdeblobaSi mocemulia nor-

ma, romelic iTvaliswinebs dasaqmebulis pasuxismgeblobas im zianisaTvis, romelic 

gamowveulia misi braleuli qmedebiT.44

yvela es norma warmoadgens dasaqmebulTa dacvis minimalur standarts.45 magram 

ar unda dagvaviwydes is, rom Sromis kodeqsSi yuradReba gamaxvilebulia diskrim-

inaciisgan dacvis sakiTxze, rac aseve ganmtkicebulia saqarTvelos konstituciiT. 

saqarTvelos Sromis kodeqsis mixedviT, dasaqmebulsa da damsaqmebels ufleba aqvT, 

winaswari nebarTvis gareSe Seqmnan gaerTianeba an/da gawevriandnen sxva gaerTianebaSi.46 

akrZalulia dasaqmebulis diskriminacia dasaqmebulTa gaerTianebaSi misi wevrobis an 

aseTi gaerTianebis saqmianobaSi monawileobis gamo an/da sxva qmedeba, romlis mizania: 

a) dasaqmebulis samuSaoze miReba an misTvis samuSaos SenarCuneba dasaqmebulTa gaer-

TianebaSi gawevrianebaze uaris Tqmis an aseTi gaerTianebidan gamosvlis sanacvlod; b) 

dasaqmebulTan SromiTi urTierTobis Sewyveta an misi sxvagvarad Seviwroeba dasaqme-

bulTa gaerTianebis wevrobis an aseTi gaerTianebis saqmianobaSi monawileobis gamo.47 

es ukanaskneli daTqma aris saqarTvelos Sromis kodeqsis me-2 muxlis gamoZaxili, ro-

melic exeba diskriminaciis motivebs.48

qarTvel kanonmdeblebs Sromis kodeqsis normebi aqvT formulirebuli zogadad, 

yovelgvari konkretikisa da gansazRvrebebis gareSe, rac normis farTod ganmartebis 

SesaZleblobas tovebs. mtkicebis tvirTi ekisreba damsaqmebels, Tu dasaqmebuli miu-

TiTebs garemoebebze, romlebic qmnis gonivrul safuZvels, rom damsaqmebeli Sromis 

kodeqsSi mocemuli madiskriminirebeli romelime safuZvliT moqmedebda.49

41 Borroni A., ArƟcle 9. Trial period, iqve, 105 da Semdg.
42 Sargeant M., ArƟcle 2. Labour relaƟons, iqve, 20 da Semdg.
43 D’Amore A., Chapter VII. RemuneraƟon, iqve, 289. da Semdg.

44 Mariconda C., SecƟon IV. Liability and Dispute, iqve, 611 da Semdg.
45 Tebano L., Fusco F., Chapter X. CollecƟve Agreement, iqve, 545 da Semdg., 583 da Semdg.
46 VeƩor T., ArƟcle 40.1. General Provisions, ArƟcle 40.2. ProhibiƟon of DiscriminaƟon, ArƟcle 40.3. ProhibiƟon of Interfer-
ence with the AcƟviƟes of the AssociaƟons of Employers and Employees, iqve, 509 da Semdg.
47 doqtrina iTvaliswinebs, Tumca praqtikaSi ar xorcieldeba `saerTaSoriso doneze aRiarebuli 

Sromis samarTlis fundamenturi principebi...~, rac naxsenebia asociirebis Sesaxeb SeTanxmebaSi, romel-

sac xeli moewera 2013 wlis 29 noembers. VeƩor T., ArƟcle 40.1. General Provisions, wignSi: Commentary, 509.
48 iqve.

49 Shvelidze Z., Prohibition of Employment Discrimination in Accordance with the Georgian Legislation, Journal of law, 

2013, 220 da Semdg. saqarTvelos axali Sromis kodeqsis miRebamde, ar arsebobda qarTul Sromis 

kanonmdeblobaSi diskriminaciis Sesaxeb akrZalva. am ukanasknels iTvaliswinebda mxolod saqa-

rTvelos konstitucia. saqarTvelos sakonstitucio sasamarTlom SeimuSava diskriminaciis faq-

tis damdgeni kriteriumebi: `diskriminaciis arseboba-ararsebobis dadgenis Sesaxeb sasamarTlo 

ikvlevs: 1) adamianebi (adamianTa jgufi) arian Tu ara Tanasworni; aRniSnuls gaaCnia gadamwyveti 

a. boroni saqarTvelos axali Sromis kodeqsis komentari
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sabolood, unda aRiniSnos, rom saqarTvelos Sromis kodeqsi bevr sakiTxs tovebs 

Riad da ar awesrigebs SromiTi urTierTobisTvis damaxasiaTebel mniSvnelovan sakiTx-

ebs. magaliTad, dasaqmebulTaTvis samarTliani premiebis gacema da finansuri waxal-

iseba Sesabamisi damsaxurebisTvis. es ukanaskneli sakiTxi did yuradRebas imsaxurebs 

ara mxolod italiaSi, aramed mTels evropaSi. aRniSnuli sakiTxi aseve ganxilulia 

saqarTvelos Sromis kodeqsis komentarSi.50

6. kritikuli Sexedulebebi

qarTul samarTlebriv sivrceSi Sromis kanonmdebloba sakmaod did yuradRebas im-

saxurebs. miuxedavad amisa, Sromis kanonmdeblobis normebi teqstobrivad mcirea da 

yovelTvis ar aris harmoniuli, rac praqtikaSi xSirad warmoSobs misi gamoyenebis sir-

Tuleebs. gasakviria, is faqti, rom qveyanaSi, sadac arsebobs myari samarTlebrivi baza 

da samecniero tradicia, qarTul Sromis kanonmdeblobaSi ar arsebobs damajerebeli 

mniSvneloba, radgan adamianTa wre Sedgeba sxvadasxva kategoriisgan; isini rom CaiTvalon Tanas-

worad, unda ganekuTvnebodnen msgavs kategorias, analogiur garemoebebs garkveuli SinaarsiT 

da unda hqondeT msgavsi urTierTobebi; 2) araTanabari mopyroba aSkarad Tanaswor adamianebs So-

ris unda emyarebodes safuZvlian mizezebs. saqarTvelos sakonstitucio sasamarTlos 2010 wlis 

gadawyvetileba #1/1/493, <http://www.constcourt.ge>. saqarTvelos sakonstitucio sasamarTlom 

erT-erT gadawyvetilebaSi diskriminaciis zogadi ganmartebisTvis aseve aRniSna, rom diskrimi-

naciad iTvleba `iseTi pirobebis Seqmna, rac pirdapir an arapirdapir auaresebs adamianis mdgo-

mareobas sxvebTan SedarebiT analogiur pirobebSi~. saqarTvelos sakonstitucio sasamarTlos 

2010 wlis gadawyvetileba #as549-517-2010, <http://www.constcourt.ge>. Sromis saerTaSoriso or-

ganizaciis konvenciebisa da rekomendaciebis gamoyenebis Sesaxeb eqspertTa komitetis angariSSi, 

511 (xelmisawvdomia: <http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meeting-
document/wcms_174843.pdf>) specialuri moTxovna iyo saqarTvelosTvis, rom saqarTvelos Sromis 

kodeqsSi ganexorcielebinaT Semdegi normis cvlileba: `diskriminaciad CaiTvleba piris pirda-

pir an arapirdapir Seviwroeba, romelic miznad isaxavs an iwvevs misTvis damaSinebeli, mtruli, 

damamcirebeli, Rirsebis Semlaxveli an Seuracxmyofeli garemos Seqmnas, anda pirisTvis iseTi 

pirobebis Seqmna, romlebic pirdapir an arapirdapir auaresebs mis mdgomareobas analogiur 

pirobebSi myof sxva pirebTan SedarebiT~ (Shvelidze Z., Prohibition of Employment Discrimination in Ac-
cordance with the Georgian legislation, Journal of law, 2013, 232). araTanabari mopyrobis akrZalva saqa-

rTvelos sakonstitucio sasamarTlos farTo hermenevtikuli Seswavlis sagans warmoadgenda. 

sasamarTlom saqarTvelos konstituciis me-14 muxlis (yvela adamiani dabadebiT Tavisufalia da 

kanonis winaSe Tanasworia ganurCevlad rasisa, kanis ferisa, enisa, sqesisa, religiisa, politi-

kuri da sxva Sexedulebebisa, erovnuli, eTnikuri da socialuri kuTvnilebisa, warmoSobisa da 

wodebrivi mdgomareobisa, sacxovrebeli adgilisa) gaTvaliswinebiT aRniSna, rom `erTi Sexed-

viT, gramatikuli SinaarsiT ise aRiqmeba kanonis norma, rom TiTqos mxolod pirTa SezRudul 

wreze vrceldebodes, magram, miuxedavad amisa, normis mizani diskriminaciis asakrZalad ufro 

farToa, vidre es kanonis normiT aris gaTvaliswinebuli~. ix. sxvadasxva samarTlebrivi sistemis 

mimoxilva: Blanpain R., Equality and Prohibition of Discrimination in Employment, wignSi: Blanpain R., (Gen. Ed.), 
Comparative Labour Law and Industrial Relations, 2nd Revised Edition, Deventer/Antwerp/London/ Frankfurt/Bos-
ton/New York, 1985, 456.
50 Loria A., Masbaum M., Labour Law Reform in Georgia and EU Standards, Georgian law review, 2003, 591, xazgas-

mulia, rom aucilebelia saqarTvelos Sromis kodeqsis misadageba SromiTi uflebebis yvelaze Ta-

namedrove midgomebTan. amasTan dakavSirebiT, aseve, ix. Borroni A., AƩachment, Employess’ Financial ParƟci-
paƟon, wignSi: Commentary, I.
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garantiebi SromiTi uflebebis dasacavad.51 miuxedavad amisa, eWvgareSea, saqarTvelos 

konstitucia mniSvnelovani winsvlaa qveynis liberalizmisaken. aRniSnul problematur 

sakiTxs didi yuradReba aqvs daTmobili Sromis kodeqsis komentarSi, sadac aRniSnu-

lia, rom saqarTvelom unda Seqmnas arasabWoTa ucxouri doqtrinaluri bazisi axali 

institutebis dasanergad. saqarTvelos Sromis kodeqsis komentarSi gamoTqmulia mo-

sazrebebi qarTul Sromis kanonmdeblobaSi arsebul bundovan da urTierTsawinaaRde-

go normebTan dakavSirebiT.

samarTlebrivi kulturis kolonizaciis gavlena jer kidev grZeldeba, magram miiC-

neven, rom saqarTvelom imasTan SedarebiT, riTac daiwyo, Sedegi aris damakmayofile-

beli. aseve, gasaTvaliswinebelia, rom saqarTvelo moqceulia ruseTsa da evropas So-

ris, romelTac gansxvavebuli midgomebi aqvT Sromis kanonmdeblobasTan dakavSirebiT. 

saqarTvelosTvis yvelaze did winsvlas sabWoTa periodis Semdgom warmoadgens sawar-

moebis meti damoukidebloba, rac sruliad ewinaaRmdegeba staliniseul Sexedulebas. 

damoukideblobis mopovebis Semdeg, saqarTvelos xelisuflebam didi Zalisxmeva 

gaswia samarTlebrivi regulirebebis praqtikaSi warmatebiT dasanergad. magram, mZime 

socialuri mdgomareobis gaumjobeseba ver ganxorcielda efeqturad (maT Soris, ara-

sakmarisi samuSao adgilebi, dabali produqtiuloba da agreTve, arasakmarisi anaz-

Raureba) mravali mizezis, maT Soris, politikuri sirTuleebis gamo.52

Sromis kanonmdeblobaze muSaoba politikosebisa da eqspertebis urTierTTanamSrom-

lobis Sedegia. erTi mxriv, kanoni unda yofiliyo saerTaSoriso standartebis Sesabamisi 

da, meore mxriv, ucxoeli iuristebis daxmarebiT unda danergiliyo qarTul samarTle-

briv sistemaze morgebuli ucxouri modelebi.53 magram es ar niSnavs imas, rom saerTaSo-

riso midgomebi maSinve organulad gaiTavisa qarTulma realobam (mag., axali kanoni 

`arbitraJis Sesaxeb~ STagonebulia iunsitralis modeluri kanonidan (saqarTvelos samo-

qalaqo kodeqsi mkacrad aris modelirebuli germaniis samoqalaqo kodeqsis mixedviT). 

saqarTvelos Sromis kanonmdeblobaze muSaobisas arCeul iqna yvelaze martivi gza 

_ qarTuli kanonmdebloba miusadages yvelaze mosawon samarTlebriv regulirebebs. 

SesaZlebelia, ufro produqtiuli yofiliyo mcire nabijebiT winsvla qarTul men-

talitetSi meti CaRrmavebiTa da misi SeswavliT. aseve, sasargeblo iqneboda gafarToe-

buli debatebi da gaazrebuli kompromisebi, romlis Sedegad profesionalTa jgufi Se-

qmnida axal da gardamtex samarTlebriv midgomebs. samuSaoebi ar iyo Sedegiani, radgan 

reforma, savaraudod, ganxorcielda swrafad da ugulisyurod, mxolod evrokavSiris 

moTxovnebis dasakmayofuleblad. amJamindeli reforma ki namdvilad aris organuli da 

qarTuli sinamdvilis Sesabamisi.54

qarTuli Sromis samarTlis wyaroebisa da arsebuli kanonis Seswavlis Semdeg naTe-

51 Surguladze I., The Sources of History of Georgian Law, Tb., 2002, 131; Javakhishvili I., The history of Georgian Law, Book 
1, 1928; Metreveli V., The History of Georgian Law, Tb., 2005, 26.
52 Sdr. Bliss A., Proletariat to Perestroika: A Comparison of Labor law in The Soviet Union and The Russian FederaƟon, 
ComparaƟve Labor Law & Policy Journal, 1997, 3.
53 ix. Chachava S., Georgian Labour Law gap analyses and recommendaƟons, Tb., 2011; Adeishvili L., Kereselidze D., The 
DraŌ Labor Code of Georgia and Some General Principles of Labor Law of ConƟnental European Countries, Georgian Law 
Review, 2003, 10.
54 Shvelidze Z., The Degree of Europeanization of Labor Regulations in the South Caucasus Region: A Comparative 
Study of Labor Standards in Armenia, Azerbaijan and Georgia, South Caucasus Law Journal, 2014, 372 da Semdg., 

2013 wels saqarTvelos Sromis kodeqsis cvlilebebisas samarTlis normebis balansi iqna Senar-

Cunebuli da „neoliberaluri Sromis samarTlis memkvidreobis gamo, deregulaciis elementebi 

kvlav aris daculi“.

a. boroni saqarTvelos axali Sromis kodeqsis komentari
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li Seiqmna, rom saqarTvelos Sromis kanonmdeblobaSi mcire samarTlebrivi Rirebule-

bebia da rom es sfero saxelmwifos mxridan moklebulia interess. sxva mxriv, isic ga-

saTvaliswinebelia, rom damoukideblobadakarguli da omgamovlili saxelmwifosTvis, 

romelic sabWoTa sistemis wnexidan unda gamosuliyo, did sirTules warmoadgenda 

nulidan axali kanonmdeblobis SemuSaveba. amitomac, axla kanonmdeblebi moqmedebdnen 

frTxilad, atarebdnen kvlevas da axorcielebdnen samarTlis SedarebiT analizs.

aRsaniSnia, rom saqarTvelos respublikam yvelafris miuxedavad, moaxerxa saqa-

rTvelos Sromis kodeqsSi Camoeyalibebina liberaluri midgomebi SromiTi urTier-

Tobebis samarTlebriv reglamentaciasTan dakavSirebiT. am TvalsazrisiT, aRniSnuli 

samarTlebrivi dokumentis amosaval princips warmoadgens kerZo xasiaTis samarTle-

briv urTierTobebSi saxelmwifos mxridan Carevis SesaZleblobis minimumamde dayvana 

da am sferoSi mxareTaTvis moqmedebis Tavisuflebis miniWeba.55

7. saqarTvelos Sromis kodeqsis komentari

saqarTvelos Sromis kodeqsis komentari gamoqveynda qarTuli gamomcemlobis 

`iuristebis samyaros~ mier da kodeqsis komentaris inglisuri gamocema iTargmna qar-

Tul enaze. saqarTvelos Sromis kodeqsis komentarma didi interesi gamoiwvia, radgan 

saqarTvelo warmoadgens kavkasiis patara, ekonomikurad mzard da evrokavSirisTvis 

mniSvnelovan qveyanas. es ukanaskneli neapolis meore universitetisa da Tbilisis 

saxelmwifo universitetis urTierTTanamSromlobis Sedegia. amgvari miRweva aRniSnu-

li universitetebis iuristebis wvlilisa da milan-bikokas saxelmwifo universitetis 

Sromis kanonmdeblobaze momuSave samuSao jgufis damsaxurebaa.

saqarTvelos Sromis kodeqsis komentarze muSaobdnen samarTlis sxvadasxva mimar-

Tulebis eqspertebi, sxvadasxva profesiuli sferos specialistebi (mecnierebi da 

agreTve Sromis samarTlis advokatebi) da sxvadasxva samarTlebrivi sistemis warmo-

madgenlebi. kodeqsis komentars winasityvaoba daurTo neapolis meore universite-

tis `Jan mones~ politikur mecnierebaTa departamentis xelmZRvanelma, profesorma 

piCinelim, da ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iu-

ridiuli fakultetis dekanma, irakli burdulma.56

profesorma piCinelim xazi gausva, rom geografiuli sazRvrebis cneba xdeba ufro 

bundovani da erebi xdebian ufro integrirebulni. daaxloebis amgvari procesi, te-

qnikuri TvalsazrisiT, efeqturad xorcieldeba SedarebiTi meTodologiis wyalobiT, 

rac qmnis koliziuri samarTlis erTobliobas: modelebis cirkulacia da samarTle-

brivi midgomebis gaziareba warmoadgenen daxvewil instrumentebs, romlebic gvTavazo-

ben gadawyvetilebebis farTo speqtrs problemis dasaZlevad. italia am mxriv erT-er-

Ti yvelaze misabaZi qveyanaa da gansakuTrebiT gamoirCeva Zlieri nacionaluri Sromis 

samarTlis tradiciiT.57 profesorma burdulma xazi gausva, rom qarTveli kanonmde-

blebis simamacea aseTi friad safrTxilo sferos reformireba. ucxoel iuristebTan 

urTierTTanamSromlobis Semdeg naTeli Seiqmna, rom saqarTvelos evropamde dasaax-

55 Jones S., Socialism in Georgian Colors, Cambridge, London, 2005, 2.
56 amas garda, ix. doqtor giorgi amiranaSvilis mimoxilva, romelic proeqtze pasuxismgebeli piri 

iyo. ix. Amiranashvili G., Preface, wignSi: Commentary, XL da Semdg.

57 Piccinelli G. M., Foreword, wignSi: Commentary, XXXII da Semdg.
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loeblad jer kidev didi gza aqvs gasavleli.58

saqarTvelos Sromis kodeqsis komentari moculobiTia, mravalprofiluri da Se-

darebiTi midgomis Sedegi. Sromis kodeqsis TiToeuli muxli aris gaanalizebuli da 

mocemulia sxvadasxva iurisdiqciis magaliTebi. kvlevis Sedegad gaanalizda saqarTve-

los Sromis kanonmdeblobis susti da Zlieri mxareebi, ris Semdegac, SemuSavda saqarT-

velos samarTlebrivi sistemisaTvis sasargeblo rekomendaciebi. 

daskvnis saxiT, unda aRiniSnos, rom qarTuli Sromis kanonmdebloba gaTavisuflda 

sabWoTa kavSiris sistemis marwuxebidan, romelmac daabrkola saqarTvelo amdeni xnis 

ganmavlobaSi Seeqmna progresuli SromiTi sakanonmdeblo regulireba da sistema. im 

faqtma, rom sabWoTa periodis Semdeg qarTuli Sromis kanonmdeblobis SesamuSaveblad 

gezi iyo aRebuli amerikis SeerTebuli Statebisken da uaryofil iqna evrokavSiris re-

komendaciebi, am garemoebam daanaxa qarTvel kanonmdeblebs, rom, amJamad, ufro gaaz-

rebulad emoqmedaT saqarTvelosTvis progresuli modelis SesamuSaveblad.59

dasasruls ki gavixseneb profesor krespi regicis kiTxvas imis Taobaze, Tu rodis 

dgeba sakanonmdeblo cvlilebis dro.60 am kiTxvaze sapasuxod ki gamodgeba saqarT-

velos Sromis kodeqsis komentireba da sakanonmdeblo reformaze muSaoba, romlis 

Sesaxebac, gadawyvetileba miRebul iqna qarTuli Sromis kanonmdeblobisa da Sromis 

pirobebis Seswavlis Semdeg.61

italiuridan Targmna Teo kvirikaSvilma**

58 Burduli I., Foreword, iqve, XXXVII da Semdg.
59 Sacco R., Introduzione al diriƩo comparato, Torino, 1992; Gambaro A., Sacco R., Monateri P. G., Comparazione giuridica, 
wignSi: Digesto italiano, Torino, 1989.
60 Crespi Reghizzi G., Prezentazione, wignSi: Cardani B., Crespi Reghizzi G., Lipschitz G. (a cura di), Il Codice del Lavoro della 
Repubblica Popolare Ungherese, Trieste, 1978, XIII.
61 ix., magaliTad, soŌ law-s SemTxvevaSi, Unidroit-s principebis komentari, romelic teqstis ganuyofe-

li nawilia. agreTve, ix. luizianas Statis axali samoqalaqo kodeqsis komentari.

** ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli fakultetis do-

qtoranti.
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