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w i n a T q m a

sasjeli sisxlis samarTlis erT-erTi ZiriTadi institutia, rom-

lis saSualebiTac miiRweva danaSaulis Tavidan acileba. sasjeli da 

sisxlissamarTlebrivi sanqciebi mniSvnelovan rols asrulebs sisxlis-

samarTlebrivi politikis gansazRvraSi. qveyanaSi Tu rogori sisxlis-

samarTlebrivi politika moqmedebs es kargad Cans sisxlis samarTlis 

kanonmdeblobiT gaTvaliswinebuli sasjelebidan da misi gamoyenebis 

sakanonmdeblo regulirebidan. aRniSnulis gaTvaliswinebiT, sasjelis 

da misi Sefardebis sakiTxis Seswavla, kvlevis Sedegebis warmodgena me-

tad mniSvnelovania rogorc Teoriuli, ise praqtikuli TvalsazrisiT. 

saqarTveloSi yovelTvis meti yuradReba eqceoda danaSaulis moZ-

RvrebasTan dakavSirebuli sakiTxebis kvlevas, vidre  sisxlissamarT-

lebriv sanqciebs. sasixarulod unda iTqvas, rom bolo periodSi am 

mxriv mdgomareoba nel-nela icvleba, razec metyvelebs gamocemuli 

naSromebi da Catarebuli RonisZiebebi. am mxriv aRsaniSnavia 2017 wlis 

maisSi Tsu-Si Tiubingenis universitetis profesorebTan (prof. bernd 

hainrixi da prof. iorg kincigi) TanamSromlobiT Catarebuli saer-

TaSoriso germanul-qarTuli konferencia sisxlissamarTlebriv san-

qciebsa da sasjelis Sefardebaze. konferenciaze calkeul sakiTxebTan 

dakavSirebiT gamoTqmulma Sexedulebebma garkveulwilad xeli Seuwyo 

mocemuli gamocemis momzadebasac. 

winamdebare wignSi ganxilulia sasjelis arsi, sasjelze arsebu-

li Teoriebi, sasjelis Sefardebis dros gasaTvaliswinebeli garemoe-

bebi da calkeul SemTxvevebSi sasjelis daniSvnasTan dakavSirebuli 

sakiTxebi. kvleva Sesrulebulia ivane javaxiSvilis saxelobis Tbili-

sis saxelmwifo universitetis iuridiuli fakultetis grantis far-

glebSi.  

kvleviTi proeqtis ganxorcielebis dros gaweuli finansuri da 

adamianuri mxardaWeris gamo sapatio movaleobad vTvli madloba ga-

davuxado iuridiuli fakultetis administracias, saxeldobr, prof. 

irakli burduls da prof. Tamar zarandias, TinaTin wereTlis saxe-

lobis saxelmwifosa da samarTlis institutis direqtors, prof. laSa 

bregvaZes. 
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naSromze muSaobis dros gamoTqmuli kritikuli SeniSvnebisTvis 

madlierebas gamovxatav prof. nona Toduas da asoc. prof. irakli 

dvaliZis mimarT. 

sasjelis arssa da sasjelis Sefardebaze kvlevis Casatareblad 

mqonda SesaZlebloba samecniero mivlineba ganmexorcielebina ber-

linis humboldtis universitetSi da ienis fridrix Sileris universi-

tetSi, sadac samecniero xelmZRvaneloba gamiwies dasaxelebuli uni-

versitetebis profesorebma b-n martin hegerma da b-n edvard Sramma, 

risTvisac maT guliTad madlobas vuxdi.  
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Tbilisi, 2019 wlis gazafxuli
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I  sasjelis arsi

1. sasjelis cneba da niSnebi

sisxlis samarTlis mecnierebaSi dRemde araerTi mosazreba ga-

moTqmula sasjelis arsTan dakavSirebiT. sasjelis arsis garkveva 

moiTxovs im niSnebis dadgenas, romliTac igi xasiaTdeba, rac sxva 

sisxlissamarTlebrivi sanqciebisgan sasjelis gamijvnis saSualebas 

iZleva. manam sanam ganxiluli iqneba Tu ra aris sasjelis daniSvna da 

rogor mimdinareobs aRniSnuli procesi, jer pasuxi unda gaeces imas, 

Tu ra aris sasjeli. sasjelis arsis garkvevas didi mniSvneloba aqvs 

rogorc Teoriuli, ise praqtikuli TvalsazrisiT.

sasjeli aris Tavisuflebis SemzRudavi tkivili1, romelic dam-

naSavezea mimarTuli (ein den Täter treff endes Übel). igi aris gakicxviTi 

reaqcia sisxlissamarTlebriv danaSaulze da Seicavs sajaro social-

ur-eTikur uaryofiT Sefasebas da personalurad kicxavs damnaSaves 

ganxorcielebuli qmedebis gamo2. sasjeli msjavrdebulisTvis garkveu-

li tanjvis miyenebas gulisxmobs, magram sasjelis mizani ar aris ada-

mianis fizikuri tanjva da misi Rirsebis damcireba3.

maSin, roca sasjeli aris tkivili, sasjelis daniSvna ganixileba 

tkivilis miyenebad4. sisxlis samarTlis marTlmsajuleba isea mowyo-

bili, rom misi amoqmedebiT adresatebma uaryofiTi cvlileba igrZnon, 

iseTi ram, rac mtkivneulicaa5. sasjeli, misi bunebis gaTvaliswinebiT, 

yovelTvis `raRac arasasurvels“ gulisxmobs6. SeuZlebelia sasjelis 

SefardebiT msjavrdebulma siamovneba ganicados. 

damnaSavisTvis tkivilis miyeneba (Übelszufügung) SeiZleba sxvadasxva 

1 Albrecht P-A., Spezialprävention angesichts neuer Tätergruppen, ZStW 1985, S. 833; Jescheck H.-
H., Weigend Th ., Lehrbuch des Strafrechts, AT, 5. Aufl ., Berlin, S. 65; Kargl W., Friede durch Vergeltung, Über 
den Zusammenhang von Sache und Zweck im Strafb egriff , GA 1998, S. 60-61; Pawlik M., Person, Subjekt, 
Bürger, Zur Legitimation von Strafe, Berlin, 2004, S. 15.

2  Th eune W., in: LK StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1052, §46 Rn. 3; Jescheck H.-H., Weigend 
Th ., Lehrbuch des Strafrechts, AT, 5. Aufl ., Berlin, S. 65. sasjelsa da dasjaze, rogorc social-

ur-eTikur gakicxvaze agreTve ix. Roxin C., Strafrecht, AT, Band I, 4. Aufl ., München, 2006, S. 89, 
§3 Rn. 46; Ebert U., Strafrecht, AT, 3. Aufl ., Heidelberg, 2001, S. 230; Kühl K., Zum Missbilligungscharakter 
der Strafe, in: Eser-FS, 2005, S. 153. sasjels damnaSavis gakicxvad miiCnevs aseve o. gamyreliZe. 

ix. gamyreliZe o., sisxlissamarTlebrivi sasjelis cneba, germanul-qarTuli sisxlis 

samarTlis eleqtronuli Jurnali, 2016, #1, gv. 6. www.dgstz.de.
3  goTua z., sisxlis samarTali, zogadi nawili, sasjeli, Tb., 2001, gv. 5-7. 
4 kristi n., tkivilis sazRvrebi, sasjelis roli sasjelaRsrulebis politikaSi, 

pirveli qarTuli gamocema, qarTul-norvegiuli kanonis uzenaesobis asociacia, Tb., 

2017, gv. 13.
5  kristi n., dasax. naSr., gv. 26.
6  dvaliZe i., sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis sxva 

sisxlissamarTlebrivi Sedegebi, Tb., 2013, gv. 14.
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saxis iyos, rac imazea damokidebuli, Tu ra saxis sasjeli iqneba gam-

oyenebuli. igi SeiZleba gamoixatos gadaadgilebis Tavisuflebis Sez-

RudvaSi (Tavisuflebis aRkveTa), Semosavlis SemcirebaSi (jarima) da a. 

S. damnaSavisTvis tkivilis miyeneba dakavSirebulia damnaSavis konsti-

tuciiT garantirebul uflebebsa da TavisuflebebSi CarevasTan (Se-

WrasTan). maSasadame, sasamarTlos mier Sefardebuli sasjeli tkivilis 

xasiaTs atarebs maSinac ki, roca damnaSave dazaralebulisgan ̀ tkivils“ 

naklebad iRebs. amis magaliTad mohyavT usaxlkaros mier zamTarSi da-

naSaulis Cadena imis gamo, rom zamTarSi sasjelaRsrulebis dawese-

bulebaSi moaTavson. is garemoeba, rom damnaSaves sasjeli `tkivils“ 

naklebad ayenebs, sanqciis rogorc `sasjelis“ xasiaTs kiTxvis niSnis 

qveS ar ayenebs, Tumca igi mxedvelobaSi unda iqnas miRebuli sasjelis 

Sefardebis dros7. maSinac, roca damnaSaves danaSauli ganxorcielebu-

li aqvs im mizniT, rom sasjelaRsrulebis dawesebulebaSi moaTavson 

da amiT is rogorc usaxlkaro garkveul sargebels iRebs, amavdrou-

lad ganicdis sasjelis iseT zemoqmedebas, rac misTvis arasasurve-

lia. igi gamoixateba msjavrdebulis Tavisuflebis SezRudvaSi. Tav-

isuflebis SezRudva ki msjavrdebulisTvis, rogorc wesi, yovelTvis 

arasasurvelia. 

marTalia, sasjeli aris tkivili, magram es ar kmara sxva sisxlis-

samarTlebrivi sanqciebisgan sasjelis gasamijnad, vinaidan Tavisu-

flebis SemzRudavi da tkivilis mimyenebeli ara mxolod sasjelia, 

aramed saprocesosamarTlebrivi iZulebis RonisZiebac. tkivilis mi-

yenebis garda sasjeli mis gverdiT meore niSansac Seicavs. es aris 

socialeTikuri gakicxva8. 

social-eTikuri gakicxva gamomdinareobs gamamtyunebeli ganaCeni-

dan, maSasadame, msjavrdebidan, romelic sasjelis SefardebisTvis 

aucilebeli winapirobaa. Sefardebuli sasjelis simkacre gamoxatavs 

ganxorcielebuli danaSaulis gakicxvis xarisxs9. magaliTad, Tavisu-

flebis aRkveTa ufro maRali xarisxis gakicxvas gulisxmobs, vidre 

jarima an sazogadoebisaTvis sasargeblo Sroma. 

sasjeli procesualuri iZulebis RonisZiebebisgan da sxva san-

qciebisgan imiTac gansxvavdeba, rom sasjeli moiTxovs gamamtyunebel 

ganaCens10. sasjelis Sefardeba mxolod sasamarTlos gamamtyunebeli 

ganaCenis safuZvelze xdeba. gamamtyunebeli ganaCenis gamosatanad ki 

aucilebelia moqmedi piris braleulobis dadgena. 

7  Meier B-D., Strafrechtliche Sanktionen, 4. Aufl ., Heidelberg, 2015, S. 16.
8  Meier B-D., ebenda. 
9  Meier B-D., ebenda. 
10  Meier B-D., ebenda, S. 16-17. 
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sasjeli ar arsebobs bralis gareSe. sasjeli damnaSaves Cadenili 

qmedebis gamo sakuTar pasuxismgeblobaze da marTlwesrigis urRveo-

baze miuTiTebs11. braleuli gakicxva, upirveles yovlisa, efuZneba 

marTlsawinaaRmdego qmedebis individualur gasakicxaobas, individua-

lur nebisyofis Tavisuflebas12.

braleuli gakicxvis Sinagani safuZveli imaSi mdgomareobs, rom 

adamianSi devs Tavisufali, pasuxismgebluri, moraluri TviTgamorkve-

va da amitom Seswevs unari, miiRos gadawyvetileba samarTlis sasarge-

blod da umarTlobis sawinaaRmdegod. mas SeuZlia sakuTari qmedeba 

marTlwesrigis moTxovnas Seusabamos, rogorc ki igi miaRwevs simwif-

is asaks, Tu Tavisufali TviTgamorkvevis unari fsiqikuri daavadebis 

gamo nawilobriv an srulad ara aqvs dakarguli13. 

sasjelis zoma damokidebulia qmedebis simZimeze da damnaSavis bra-

lis xarisxze. sasjelis bralTan Tanazomiereba Seesabameba araTana-

zomieri SezRudvis akrZalvas. aqedan gamomdinareobs daskvna, rom bra-

lis xarisxTan Seusabamod mkacri sasjeli dauSvebelia, maSin, rodesac 

bralis xarisxTan Seusabamod msubuqi sasjelis gamoyenebisas ZiriTadi 

uflebis matarebels ar SeuZlia iCivlos14, rom misi ufleba dairRva. 

marTalia, bralis xarisxTan Seusabamod msubuqi sasjeli ar aris bra-

lis xarisxis da Sesabamisad, danaSaulis Tanazomieri, magram vinaidan 

ar xdeba adamianis uflebaSi araproporciuli Careva, Sesabamisad, ar 

irRveva araTanazomieri Carevis akrZalvac. 

bralis xarisxTan Seusabamod msubuqi sasjelis gamoyenebisas, ga-

saTvaliswinebelia is safuZvlebic, Tu ram ganapiroba igi, iyo Tu ara 

raime aucileblobiT da mizanSewonilebiT ganpirobebuli. erT-erT 

aseT garemoebas SeiZleba warmoadgendes msjavrdebulis asaki, vinaidan 

arasrulwlovnebTan dakavSirebiT sasjelis Sefardeba arasrulwlo-

vanTa marTlmsajulebis kodeqsis mixedviT mimdinareobs, romelic 

arasrulwlovnebisTvis gansakuTrebul SeRavaTebs awesebs, ris Sede-

gadac arasrulwlovani msjavrdebuli gacilebiT ufro humanurad is-

jeba, vidre srulwlovani. 

rodesac saubaria bralis xarisxze ufro msubuqi sasjelis gamoyene-

baze, gasaTvaliswinebelia isic, rom marTalia, am dros msjavrdebulis 

uflebebis dacvaze orientirebuli araproporciuli Carevis akrZalvis 

darRveva ar xdeba, magram aseTi araTanazomierad msubuqi sasjeli Sei-

Zleba saTanadod ver uzrunvelyofdes dazaralebulis interesebs da 

11  Th eune W., in: LK StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1052, §46 Rn. 3.
12  Satzger/Schluckebier/Widmaier, Strafgesetzbuch, Kommentar, 3. Aufl ., Köln, 2016, S. 365, §46 Rn. 48.
13  Satzger/Schluckebier/Widmaier, ebedna, Rn. 48.
14  Satzger/Schluckebier/Widmaier, ebedna, Rn. 48.
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mis dacvas. sasjeli mxolod danaSauliT gamowveuli ubralod Sede-

gi rodia, mas waeyeneba moTxovna, rom daakmayofilos dazaralebulis 

da sazogadoebis interesebic. es mxolod samarTlian sasjels SeuZlia. 

sasjelis samarTlianoba sasjelis bralTan da damnaSavis pirovnebasTan 

Seusabamobis pirobebSi, rogorc wesi, SeuZlebelia. 

kontinenturi evropis samarTlebrivi sistemisTvis damaxasiaTe-

belia sisxlis samarTlebriv sanqciaTa orkvaliani sistema, romelic 

gulisxmobs sanqciebis dayofas or jgufad: pirveli, sasjeli, romel-

ic damnaSavis mimarT gamoiyeneba da meore, sanqciebi, romlebic ar aris 

sasjeli. sanqciebis aseTi dayofa qarTuli sisxlis samarTlisTvisac 

iyo damaxasiaTebeli, magram mas Semdeg, rac samedicino xasiaTis iZu-

lebiTi RonisZieba gaitanes materialuri sisxlis samarTlis kodeqsi-

dan, xolo arasrulwlovanTa marTlmsajulebis kodeqsis Semdeg aras-

rulwlovanTa aRmzrdelobiT RonisZiebasac igive bedi ewia, kiTxvis 

niSnis qveS rCeba aRniSnuli sakiTxi.

sasjeli sxva sisxlissamarTlebrivi sanqciebisgan imiT gansxvavde-

ba, rom igi aris gakicxviTi saxelmwifo reaqcia (missbilligende staatliche 
Reaktion) braleulad ganxorcielebul umarTlobaze15. maSin, rode-

sac sxva sisxlissamarTlebrivi sanqciebi SeiZleba gamoyenebuli iqnas 

arabraleulad moqmedi piris mimarT, sasjelis Sefardeba arabraleu-

li pirisTvis dauSvebelia.

braleulobis dadgenas ar moiTxovs arc procesualursamarTle-

brivi RonisZiebebi. marTalia, gamamtyunebeli ganaCenis gamotanamde 

bevrad adre prokurors gamoaqvs gadawyvetileba piris braldebulis 

saxiT pasuxisgebaSi micemasTan dakavSirebiT da wydeba braldebulis 

mimarT saprocesosamarTlebrivi iZulebis RonisZiebis gamoyenebis 

sakiTxi, magram aRniSnuli gadawyvetileba jer kidev ar warmoadgens 

piris braleulobis dadgenas, aramed mxolod varauds braleulobas-

Tan dakavSirebiT. maSin, rodesac piris braleulobaze varaudi sakmari-

sia misTvis saprocesosamarTlebrivi RonisZiebis Sesafardeblad, igi 

sakmarisi ar aris sasjelis daniSvnisaTvis. imisTvis, rom pirs sasjeli 

Seefardos, misi braleuloba utyuarad unda iyos dadgenili. 

sasjeli, erTi mxriv, ar SeiZleba gamoyenebul iqnas bralis gareSe, 

magram, meore mxriv, yvela braleuli piris mimarT ar gamoiyeneba sas-

jeli. SeiZleba danaSauli ganxorcielebuli iyos, magram mosamarTlem 

sasjeli mainc ar gamoiyenos. sisxlis samarTali icnobs sasjelisagan 

gaTavisuflebis (Das Absehen von Strafe), ganridebis da sasjelis dauniS-

navad qmedebis danaSaulad cnobis institutebs. 

15  Satzger/Schluckebier/Widmaier, ebenda, Rn. 46.
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sasjeli aris is sisxlissamarTlebrivi sanqcia, romelic gamoiyene-

ba mxolod sisxlis samarTlis kanoniT gaTvaliswinebul SemTxvevebSi, 

romelic moiazreba qmedebis sakanonmdeblo SemadgenlobaSi. sasjeli 

gamoiyeneba mxolod sisxlissamarTlebrivad dasjadi qmedebis da ara 

misi msgavsi qmedebis Camdenis mimarT. aRniSnuli sxvagvarad SeiZleba 

Semdegnairad gamoiTqvas: `ar arsebobs sasjeli kanonis gareSe“.

sasjeli ganuyreladaa dakavSirebuli adamianis pirovnuli 

uflebis SezRudvasTan. kerZod, Rirsebis uflebasTan16. sisxlis samar-

Tlis kanonmdeblobiT gaTvaliswinebuli Tavisuflebis aRkveTa iwvevs 

gadaadgilebis Tavisuflebis SezRudvas. gadaadgilebis Tavisuflebis 

SezRudva ki iwvevs mTeli rigi sxva uflebebis SezRudvasac. magaliT-

ad, rogoricaa ganviTarebis Tavisufleba. 

vinaidan sasjeli damnaSavis qmedebis socialureTikur gakicxvas 

_ (sozialethisches Unwerturteil) gamoxatavs, igi Semdeg mniSvnelobas iZens. 

kerZod, es aris sasjelis eqspresiul-komunikaciuri funqcia. sas-

jelis funqciaa `mSvidobis“ kvlav damyareba, dazaralebulis `damS-

videba“, rac sasjelis komunikaciur funqcias ukavSirdeba17. SeiZleba 

iTqvas, rom sasjelis saSualebiT saxelmwifo komunicirebs sazoga-

doebasTan. 

marTlwesrigisadmi ndobis stabilizirebisTvis sisxlis samarTlis 

sistemam arsebuli socialur-eTikuri warmodgenebi unda gaiTval-

iswinos. Tumca, arsebobs mizezebi, rac gakicxvis komunikaciur aqts 

moiTxovs. pirvel rigSi, sisxlissamarTlebrivi gakicxva moicavs dam-

naSavis da yvela sxva adamianis mimarT mowodebas. man unda gaamyaros 

rwmena, rom Sefasebuli qmedeba mcdari iyo da msgavsi qmedebisgan Tavi 

unda iqnas Sekavebuli. gakicxvis aseTi roli ayalibebs adamianebis su-

raTs, romlis mixedviTac, normis Sesabamisi qmedeba ganpirobebuli 

iqneba ara iZulebiT da daSinebiT, aramed darwmunebiT da misgan gamom-

dinare gadawyvetilebiT. damnaSaveze mimarTuli gakicxva ar gulisx-

mobs damnaSavis gariyvas, aramed moiTxovs komunikaciis SesaZleblo-

bas. sisxlissamarTlebrivi gakicxva asrulebs aseve mniSvnelovan rols 

msxverplTan mimarTebiTac. damnaSavis qmedebis gakicxva dazaralebu-

lis winaSe adasturebs, rom misi dazaraleba gamoiwvia ara ubedurma 

SemTxvevam, aramed danaSaulebrivma qmedebam18. 

sasjelis saSualebiT damnaSavis sisxlissamarTlebrivi gakicx-

va warmoadgens nabijs samarTlebrivi mSvidobis kvlav damyarebisken. 

iq, sadac sasjeli gamoiyeneba, xdeba imis aRiarebac, rom danaSaulis 

16  Satzger/Schluckebier/Widmaier, ebenda, Rn. 47. 
17  Meier B-D., Strafrechtliche Sanktionen, 4. Aufl ., Heidelberg, 2015, S. 17.
18  Hörnle T., Tatproportionale Strafzumessung, Berlin, 1999, S. 116-117.
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msxverpli dazaralebulia, rac xels uwyobs samarTlebrivi mSvidobis 

aRdgenas19. 

sasjelis arsis daxasiaTebasTan dakavSirebiT metad sayuradRe-

boa is mosazreba, rac gamoTqmulia sasjelis funqciis da konkretul 

SemTxvevaSi sasjelis zomis gansazRvris dasabuTebis kavSiris Tval-

sazrisiT. t. hiornle miuTiTebs, rom ramdenadac sasjelis socialuri 

instituciisTvis pozitiur-generaluri zemoqmedeba damaxasiaTebelia, 

disfunqcionaluri iqneboda, Tu konkretuli zomis sasjelis gamoy-

eneba Sesabamisad iqneboda argumentirebuli. maSinac, roca instituci-

is arseboba sargeblianobis Tvalsazriss efuZneba, arsebiTi Secdoma 

iqneboda, Tu igi konkretul gadawyvetilebas daedeboda safuZvlad20. 

miuxedavad imisa, rom sasjeli mTel sazogadoebaze axdens prevenciul 

zegavlenas da am TvalsazrisiT moaqvs sargebeli, konkretul SemTx-

vevaSi msjavrdebulisTvis sasjelis Sefardebis dasabuTeba general-

urprevenciul aucileblobaze xazgasmiT ki ar unda moxdes, aramed 

specialurprevenciuli mizanSewonilobidan gamomdinare. sakiTxisadmi 

aseTi midgoma mniSvnelovania imisTvis, rom msjavrdebuli ar iqces 

damnaSaveobis winaaRmdeg brZolis saSualebad.

qmedebis kriminalizaciisa da penalizaciis dros gasaTvaliswine-

belia is, Tu ris safuZvelze xdeba qmedebis dasjadad gamocxadeba 

an sasjelis zomis gansazRvra, `vinaidan Tanamedrove saxelmwifos ar 

gaaCnia ufleba, filosofiuri da religiuri Sexedulebebis safuZvel-

ze SeiWras adamianis TavisuflebaSi“21.

samarTlebrivi sikeTis dacvaze sisxlis samarTlis amocanidan ga-

momdinare, sasjelis moqmedeba racionaluri mizniT unda iyos legit-

imuri. absoluturi, sruliad umizno sasjelis Teoria Tanamedrove 

konstituciisTvis miuRebelia22.

sasjelis mocemuli daxasiaTebis Semdeg SeiZleba gamoiyos is niS-

nebi, romelic sasjels axasiaTebs. esenia: 1) sasjeli aris reaqcia Ca-

denil danaSaulze, sxvagvarad rom vTqvaT, danaSaulis iuridiuli 

Sedegi. sasjeli mxolod danaSaulis Camdens efardeba. `ar arsebobs 

sasjeli danaSaulis gareSe“; 2) sasjeli aris saxelmwifos reaqcia sisx-

lissamarTlebriv danaSaulze, vinaidan mxolod saxelmwifos aqvs sas-

jelis gamoyenebis ufleba; 3) sasjeli aris damnaSavis qmedebis gakicxva 

anu uaryofiTi Sefaseba; 4) sasjelis Sefardeba mxolod mosamarTlis 

gamamtyunebeli ganaCenis safuZvelze xdeba; 5) sasjeli ar arsebobs 

19  Hörnle T., ebenda, S. 117.
20  Hörnle T., ebenda, S. 117. 
21  Roxin C., Strafrecht, AT, Band I, 4. Aufl ., München, 2006, S. 91, §3 Rn. 48.
22  Freund G., Strafrecht, AT, Personale Straft atlehre, 2. Aufl ., 2009, S. 12, §1 Rn. 23.
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bralis gareSe; 6) sasjeli aris personaluri xasiaTis, vinaidan sasje-

lis Sefardebis safuZveli bralia, xolo brali personaluri xasiaTi-

saa. 7) sasjeli aris adamianis uflebis SezRudva da tkivili, romelic 

mieyeneba damnaSaves; 8) sasjeli iwvevs nasamarTlobas. 

2. sasjelis cneba klasikuri skolis mixedviT

klasikuri moZRvrebis mixedviT, sasjelis safuZveli iyo samagi-

eros mizRva. am moZRvrebis Tanaxmad, samagieros mizRvis moTxovna aris 

absoluturi, romelic efuZneba moralur moTxovnas da xazs usvams 

saxelmwifos avtoritets. zogierTi avtori ki aqcents saxelmwifos 

mier dadgenili kanonis avtoritetze akeTebs. samagieros mimzRvevi 

sasjeli amavdroulad xels uwyobs danaSaulis msxverplis moTxovnis 

dakmayofilebasac23. 

samagieros mizRvis Teoria sasjelis arss raime socialuri saW-

iroebis mizanSi ar xedavs. aRniSnul Teorias sxvagvarad absolutur 

Teoriasac uwodeben, vinaidan sasjelis arsze moZRvreba mowyvetilia 

sazogadoebriv Sedegs (efeqts). samagieros mizRvis Teoriis ukan dgas 

talionis principi: Tvali Tvalis wil, kbili kbilis wil24. 

samagieros mizRvis Teoria sasjelis legitimaciis safuZvels war-

sulSi Cadenil danaSaulSi xedavs. ganxorcielebuli danaSauli aris 

sasjelis gamoyenebis sakmarisi piroba. sxvagvarad rom iTqvas, `sam-

agieros mimzRvevi sisxlis samarTali“ ar aris `bralismieri sisxlis 

samarTlis“ identuri25. igi naklebad interesdeba damnaSavisgan moma-

valSi mosalodneli safrTxiT da mis Tavidan asacileblad sasjelis 

gamoyenebis aucileblobiT.

samagieros mizRvis Teoriis warmomadgenlebi iyvnen saxelganTqmu-

li filosofosebi _ kanti da hegeli. kanti Seecada samarTlianobis da 

samarTlianobis aRdgenis ideebi daesabuTebina rogorc uwyvetad mo-

qmedi kanonebi (`Vergeltung und Gerechtigkeit als unverbrüchlich geltende Gesetze“). 
kanti sisxlis samarTlis kanons ganixilavda, rogorc kategoriul im-

perativs (`Das Strafgesetz ist ein kategorisches Imperativ“). kantis Tvalsazris-

iT, sasjeli maSinac unda arsebobdes, roca saxelmwifo da sazogadoeba 

aRar ganagrZobs arsebobas. sasjeli samarTlianobas emsaxureba, xolo 

samarTlianobis gareSe Tavis Rirebulebas kargavs adamianTa cxovreba 

23  aRniSnulze ix. Marxen K., Der Kampf gegen das liberale Strafrechts, Eine Studie zum Antilib-
eralismus in der Strafrechtswissenschaft  der zwanziger und dreissiger Jahre, Berlin, 1975, S. 29-30.

24  Roxin C., Strafrecht, AT, Band I, 4. Aufl ., München, 2006, S. 70, §3 Rn. 2.
25  aRniSnulze ix. HÖrster N., Zur Generalprävention als dem Zweck staatlichen Strafens, GA 

1970, S. 276.
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am qveyanaze26. aRniSnuli moZRvrebis Tanaxmad, samarTlianoba maradi-

ulad, uwyvetad unda moqmedebdes. Tu sasjeli ar aRsrulda damnaSa-

vis mimarT misi dasjiT, samarTlianoba dakargavs Tavis mniSvnelobas, 

rac adamianTa amqveyniur cxovrebasac ukargavs azrs. sasjeli unda 

aRsruldes, miuxedavad imisa, rom danaSaulis Camdeni marto darCes 

kunZulze, sadac ar iqnebian sazogadoebis sxva wevrebi, sasjeli unda 

aRsruldes imisgan damoukideblad, SeZlebs Tu ara damnaSave momavalSi 

axali danaSaulis Cadenas, vinaidan samarTlianoba sxvagvarad ver aR-

sruldeba, romelic kantis moZRvrebiT sasjelis erTaderTi mizania.

hegelis mixedviT, danaSauli aris samarTlis uaryofa, xolo sas-

jeli am uaryofis uaryofaa, rac darRveul samarTals aRadgens. da-

naSaulis alagmva aris samarTlianobis aRdgena, rac gulisxmobs xe-

lyofis Semdeg xelyofas27. danaSauli xelyofs an xelyofis safrTxes 

uqmnis samarTlebriv sikeTes. sasjeli ki xelyofs damnaSavis sikeTes, 

rac hegelis Teoriis mixedviT, aucilebelia samarTlianobis aRsad-

genad. sasjeliT damnaSavis sikeTis xelyofa samarTliania, vinaidan man 

es Cadenili danaSauliT daimsaxura. mocemul SemTxvevaSi saqme exeba 

ara dacvis Rirsi sikeTis xelyofas, romelic TavisTavad danaSaulia, 

aramed iseTi sikeTis xelyofas, romelic ar aris dacvis Rirsi da rom-

lis xelyofa TviT samarTlis dacvas, mis kvlav aRdgenas sWirdeba.

klasikuri skolis warmomadgenelTa Sexeduleba imasTan dakavSire-

biT, rom sasjeli samagieros mizRviskenaa mimarTuli, dResac aris 

gavrcelebuli rogorc germaniaSi, ise sxva qveynebSi28.

klasikuri skolis warmomadgenelTa Sexeduleba, sasjeliT kan-

onis avtoritetis dacvasTan dakavSirebiT, gasaziarebeli ar aris. 

kanoniT gansazRvruli sasjelis miznad kanonis avtoritetis dacva 

Tu gamocxadda, gamova, rom kanons sakuTari Tavi eqneba TviTmiznad. 

samarTlebriv saxelmwifoSi ki kanoni samarTlebrivi sikeTis dacvis 

saSualebaa da ara TviTmizani. Tu kanoni TviTmiznad iqca, Tanamedrove 

sisxlis samarTals uaris Tqma mouwevs sasjelisagan gaTavisuflebis 

im garemoebebze, romlebic, danaSaulis Cadenis miuxedavad, iZleva sas-

jelisgan damnaSavis gaTavisuflebis saSualebas. 

samagieros mizRvis Teoria sasjels maSinac moiTxovs, sadac igi ar 

aris saWiro samarTlebrivi sikeTis dasacavad, ris gamoc igi ar emsax-

ureba sisxlis samarTlis amocanas da kargavs sazogadoebriv legit-

26  Roxin C., Strafrecht, AT, Band I, 4. Aufl ., München, 2006, S. 71, §3 Rn. 3.
27  Roxin C., Strafrecht, AT, Band I, 4. Aufl ., München, 2006, S. 71, §3 Rn. 4.
28  aRniSnulis Taobaze ix. Greco L., Lebendiges und Totes in Feuerbachs Straft heorie, Berlin, 

2009, S. 282.
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imacias29. samagieros mizRvis Teoria iZleva socialur-politikurad 

miuRebel Sedegebs, vinaidan sasjelis aRsruleba mxolod tkivilis mi-

yenebis principidan gamomdinareobs30, rac damnaSavis socializaciisken 

ar aris mimarTuli.

arasworia agreTve sasjelis gaigiveba samagieros mizRvasTan. sas-

jels represiuli elementi axasiaTebs31. sisxlis samarTalis da sisxlis-

samarTlebrivi instituciebis arseboba, sasjelis, rogorc msjavrdebu-

lisTvis miyenebuli tkivilis gageba, represiis arsebobaze miuTiTebs32, 

magram es ar niSnavs imas, rom represia iyos sasjelis mizani.

l-g. kutalias TvalsazrisiT, sasjelis erT-erTi mizani repre-

siac aris. misi SexedulebiT, sasjelis miznad represiis uaryofisas 

miviRebT mdgomareobas, rom subieqti unda isjebodes ara Cadenili 

danaSaulisTvis, aramed mxolod im mizniT, rom ar Caidinos danaSau-

li momavalSi33. sasjelis erT-erT miznad represiis miCneva sakamaToa 

imdenad, ramdenadac, sasjelis mizani ar aris damnaSavis dasja. ms-

javrdebulisTvis Sefardebuli sasjelis aRsruleba, rasakvirvelia, 

gulisxmobs mis dasjas, magram dasja ar SeiZleba xorcieldebodes 

represiuli mizniT. winaaRmdeg SemTxvevaSi, sasjeli Tavad iqneboda 

mizani da ara miznis miRwevis saSualeba, rac SeuZlebels gaxdida sas-

jelis alternatiuli RonisZiebis (magaliTad, ganrideba) gamoyenebas. 

sasjelis mizani ara represia, aramed prevenciaa. represia aris ara 

sasjelis mizani, aramed Tanamdevi `Sedegi~34.

sasjeli samagieros mizRvis elementebs Seicavs, magram igi ar aris 

TviTmizani. garda amisa, sasjeli unda iyos samarTliani. Tumca, samar-

Tlianoba ar aris absoluturi da eqvemdebareba relativirebas. sasje-

li ver iqneba samarTliani, Tu misi mizani iqneba kanonis avtoritetis 

dacva. sisxlis samarTlis kanonmdebloba rom damnaSavis sasjelisagan 

gaTavisuflebis SesaZleblobas uSvebs calkeul SemTxvevebSi, ar aris 

moklebuli samarTlianobis moTxovnebs. 

rac Seexeba sasjeliT danaSaulis msxverplis moTxovnis dakmayo-

filebas, am funqcias sasjeli nawilobriv marTlac asrulebs. magram, 

msxverplis moTxovnebis srulad dakmayofileba yovelTvis SeiZleba 

ver moxerxdes. 

29  Roxin C., Strafrecht, AT, Band I, 4. Aufl ., München, 2006, S. 73, §3 Rn. 8.
30  Roxin C., dasax. naSr., gv.73, §3 veli 9.
31  Roxin C., dasax. naSr., gv.89, §3 veli 45.
32  Albrecht P-A., Spezialprävention angesichts neuer Tätergruppen, ZStW 1985, S. 833.
33  kutalia l-g., brali sisxlis samarTalSi, Tb., 2000, gv. 227.
34  cqitiSvili T., sasjelis Sefardebis sakiTxisaTvis, guram naWyebia _ 75, sai-

ubileo krebuli, Tb., 2016, gv. 131-132.
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3. sasjelis cneba modernistuli skolis mixedviT

modernistuli skola sasjelis cnebas danaSaulobis empiriul 

kvlevaze afuZnebs, romelic cdilobs misi gamomwvevi mizezebi so-

ciologiis da fsiqologiis saSualebiT ganmartos35. modernistuli 

skola mxars uWerda sasjelze saxelmwifos individualur uflebas da 

saxelmwifosa da individs Soris sisxlissamarTlebrivi urTierTobis 

ideas36. 

modernistuli skolis warmomadgenlebi saxelmwifo RonisZiebis 

gamoyenebis winapirobad qmedebis sakanonmdeblo Semadgenlobis Seqm-

nas miiCnevdnen. aRniSnuli moTxovna gamomdinareobda sasjelTan daka-

vSirebiT saxelmwifos Zalis gadaWarbebulad gamoyenebis safrTxidan37. 

maSasadame, saxelmwifos rom ar gamoeyenebina gadaWarbebuli Zala dam-

naSavis dasasjelad, aucileblad Tvlidnen qmedebis sakanonmdeblo 

Semadgenlobis arsebobas, vinaidan qmedebis Semadgenloba ar arsebobs 

sanqciis gareSe, rac kanoniT aris gansazRvruli da gamoricxavs TviT-

nebobis SesaZleblobas normis Semfardeblis mxridan. 

modernistuli skolis warmomadgenlebs, romlebmac orientireba 

kanonze gaakeTes, ukavSirdeba specialurprevenciuli sisxlis samarT-

lis politikis Seqmna. maT ekuTvniT gamoTqma, rom kanoni aris ̀ damnaSav-

is Tavisuflebis qartia“, rac imas gamoxatavda, rom sisxlis samarTlis 

umTavresi amocana individualuri Tavisuflebis dacvaSi mdgomareobs. 

modernistuli skolis warmomadgenlebs ukavSirdeba principis `nulla 
poena sine lege“ (ar aris sasjeli kanonis gareSe) Camoyalibeba38. aRniSnu-

li principi sasjelis gamoyenebas mxolod kanoniT gaTvaliswinebul 

SemTxvevebSi uSvebs. 

sasjelis prevenciuli funqciis uaryofa namdvilad dauSvebelia, 

magram sasjeli amavdroulad samarTlianobis aRdgenasac emsaxureba, 

rac sazogadoebaSi simSvidis SenarCunebisa da adamianTa mSvidobiani 

TanacxovrebisTvis mniSvnelovania. sworad aRniSnavs roqsini, rom mx-

olod samagieros mizRvis Teorias SeuZlia nacional-socialistebis 

Zaladobis dasjis gamarTleba im pirobebSi, roca am Zaladobis Camdeni 

pirebisgan meti safrTxe ar momdinareobs39. samagieros mizRvis Teori-

35  Marxen K., Der Kampf gegen das liberale Strafrechts, Eine Studie zum Antiliberalismus in der 
Strafrechtswissenschaft  der zwanziger und dreissiger Jahre, Berlin, 1975, S. 42.

36 Marxen K.,dasax. naSr., 44. ix. aseve Liszt, Lehrbuch 21./22. Aufl ., S. 1. Anm. 1. sisxlis-

samarTlebriv urTierTobaze aseve ix. naWyebia g., sisxlissamarTlebrivi urTierToba 

da danaSaulis cneba, Tb., 2002.
37  Marxen K.,dasax. naSr., 44.
38  Marxen K.,dasax. naSr., 44.
39  Roxin C., ebenda, S. 88, §3 Rn. 44.
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is sasargeblod SeiZleba metyvelebdes agreTve isic, rom arsebobs da-

naSaulTa kategoria, romlebzec ar vrceldeba sisxlissamarTlebrivi 

devnis xandazmulobis vada. aseT danaSauls warmoadgens, magaliTad, 

genocidi. genocidis Camdeni, miuxedavad imisa, Tu ra droa gasuli da 

aris Tu ara axali danaSaulis Cadena misgan mosalodneli, mainc dais-

jeba da xandazmulobis vadis gasvlis safuZvliT ver gaTavisufldeba, 

rameTu aseTi vada mis mimarT arc aris gansazRvruli. Tumca, gasaT-

valiswinebelia isic, rom aq saqme exeba gansazRvruli kategoriis dan-

aSaulebs da ara danaSaulTa nebismier kategorias. danaSaulis simZimis 

gaTvaliswinebiT, SeiZleba isic iTqvas, rom genocidis Camdenis dasja, 

danaSaulis Cadenidan gasuli drois miuxedavad, ara mxolod samagi-

eros mizRvaze, aramed prevenciazec miuTiTebs, vinaidan Tu ar iqna 

sasjeli gamoyenebuli aseTi mZime danaSaulis Camdenis mimarT, misgan 

romc ar momdinareobdes axali danaSaulis Cadenis safrTxe, zogadad, 

sazogadoebis sxva wevrebis mimarT iqneba imaze miniSneba, rom rac ar 

unda mZime danaSauli Caidinon erTxel, Tu axali danaSaulis Cadenis 

safrTxe maTgan ar momdinareobs, epatiebaT Cadenili danaSauli, rac 

metismetad saxifaToa generalurprevenciuli TvalsazrisiT. 

gasaTvaliswinebelia is garemoeba, rom Tanamedrove sisxlis samar-

Tali farTod uRebs kars sasjelis alternatiul saSualebebs (ganride-

ba da mediacia), miuxedavad imisa, rom saqme exeba swored danaSaulis 

ganxorcielebas. es yovelive samagieros mizRvis miznis sawinaaRmdego 

moqmedebaze miuTiTebs.

4. specialuri prevenciis moZRvreba

modernistuli skolis anu igive prevenciuli Teoriis mixedviT, 

romelic klasikuri skolis sawinaaRmdego moZRvrebas warmoadgens, 

sasjeli ara SurisZiebas, aramed danaSaulis Tavidan acilebas (preven-

cias) isaxavs miznad. 

sasjelis prevenciul funqcias ori aspeqti aqvs: specialuri da 

generaluri prevencia. amasTan erTad aRsaniSnavia, rom sasjelis pre-

venciuli funqciidan gamomdinare Camoyalibda specialurprevenciuli 

da generalurprevenciuli Teoriebi. 

specialurprevenciuli Teoriis mixedviT, sasjeli miznad isaxavs 

prevencias, romelic individualurad (specialurad) damnaSaviskenaa 

mimarTuli. amitomac uwodeben sasjelis aRniSnul mizans specialur 

prevencias40, vinaidan igi mimarTulia konkretuli subieqtisken da ara 

mTeli sazogadoebisken, adamianTa ganusazRvreli wrisken. maSasadame, 

40  Roxin C., Strafrecht, AT, Band I, 4. Aufl ., München, 2006, S. 73, §3 Rn. 11.
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sasjels hyavs specialuri samizne, romelzec unda moaxdinos zemoq-

medeba da es aris is, vinc Caidina danaSauli. 

specialurprevenciuli Teoriis warmatebad miiCneva germanul 

sisxlis samarTlis kanonmdeblobaSi sasjelis Sefardebis zogad sawy-

isebTan dakavSirebiT imis aRniSvna, rom sasjelis daniSvnisas gasaT-

valiswinebelia sazogadoebaSi damnaSavis momavali TanacxovrebisTvis 

sasjelis zemoqmedeba, rac damnaSavis resocializaciis mizanTanaa da-

kavSirebuli41.

vinaidan specialurprevenciuli moZRvrebidan resocializacia ga-

momdinareobs, sisxlis samarTlis amocanas warmoadgens sazogadoebis 

da calkeul pirTa dacva, rac gulisxmobs damnaSavisTvis daxmareba-

sac, ara mis gariyvas da misTvis daRis dasmas, aramed integracias da 

amiT socialuri saxelmwifos principi ukeT iqneba ganxorcielebuli, 

vidre sxva moZRvrebiT42. 

specialurprevenciul TeoriasTan dakavSirebiT gamoiTqva kriti-

kuli Sexedulebebic, vinaidan dasaxelebuli Teoria moiTxovs msjavr-

debulis dapatimrebas manam, sanam igi ar iqneba resocializirebuli. es 

ki gamoiwvevda patimrobas ganusazRvreli vadiT. garda amisa, arc ise 

mZime danaSaulis ganxorcielebisas, Tu saxeze iqneboda mZime pirovnu-

li darRvevebi, SesaZlebeli iqneboda grZelvadiani Tavisuflebis 

aRkveTis Sefardeba43. 

specialurprevenciuli Teoriis sisusted miiCneven imasac, rom ar 

icis, rogor moiqces im damnaSaveTa mimarT, romelTac ar sWirdebaT 

resocializacia. am SemTxvevaSi gulisxmoben gaufrTxileblobiT Cad-

enil danaSauls, damnaSaveebs, romlebmac SemTxveviTi, situaciuri na-

klebad mZime danaSauli Caidines, agreTve damnaSaveebsac, romlebmac 

mZime danaSauli Caidines, magram maT mimarT ar arsebobs danaSaulis 

ganmeorebiT Cadenis safrTxe, vinaidan danaSauli Cadenilia iseT kon-

fliqtur viTarebaSi, romelic ar ganmeordeba. roqsini svams kiTxvas, 

specialurprevenciuli TvalTaxedviT, rogor unda gamarTldes im na-

cional-socialistebis dasja, romlebic dRes saSiSroebas ar warmoad-

genen da socialuradac uCinrad cxovroben?44

aRniSnulTan dakavSirebiT unda iTqvas, rom gaufrTxileblobiTi 

danaSaulis Camdeni gansxvavdeba ganzraxi danaSaulis Camdenisgan mo-

mavalSi axali danaSaulis Cadenis safrTxis TvalsazrisiT, ganzraxi 

danaSaulis Camdeni meti safrTxis matarebelia, magram arc gaufrTx-

41  Roxin C., ebenda, S. 75, §3 Rn. 13.
42  Roxin C., ebenda, S. 76, §3 Rn. 15.
43  Roxin C., ebenda, S. 76, §3 Rn. 16.
44  Roxin C., ebenda, S. 77, §3 Rn. 19.
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ileblobiTi danaSauli gamoricxavs momavalSi analogiuri danaSaulis 

safrTxes. es Seexeba iseT SemTxvevebs, roca adamians uyuradRebobis 

da windauxedaobis Cveva uyalibdeba. marTalia, gaufrTxileblobiTi 

danaSaulis, gansakuTrebiT daudevrobis, dros ar arsebobs marTlsaw-

inaaRmdego qmedebis Cadenis survili, rac axali danaSaulis Cadenis 

survilsac gamoricxavs, magram ar gamoricxavs morig windauxedao-

bas. amitom, rodesac xdeba gaufrTxileblobiTi danaSaulis Camdenis 

dasja, sasjeli erTgvar moTxovnas da mowodebas warmoadgens damna-

SavisTvis, rom man momavalSi meti windaxeduloba gamoiCinos. aseTi 

mowodebis da moTxovnis legitimaciis xarisxi kidev ufro matulobs, 

roca gaufrTxileblobiTi danaSauli ganmeorebiT xorcieldeba da 

windauxedaobis gamoCena erTsa da imave sferoSi xdeba, magaliTad, 

satransporto danaSaulis dros. Sesabamisad, specialurprevenciul 

miznebs sasjeli moklebuli ar aris gaufrTxileblobiTi danaSaulis 

drosac. 

rac Seexeba nacional-socialistebis ZaladobiTi danaSaulis das-

jas, SeiZleba axal epoqaSi nacional-socialistTa Sexedulebebis re-

alobad qcevis naklebi SesaZlebloba iyos, magram ar aris gamoricxu-

li, rom msgavsi danaSaulis Camdens iseTive masStaburi Tu ara, sxva, 

Tundac naklebi msxverplis gamomwvevi danaSaulis cduneba hqondes. 

amitom, saqme roca exeba gansakuTrebuli simZimis da masStabis dan-

aSaulis Cadenas, misi dasjadoba mxolod samagieros mizRvis mizans 

ar emsaxureba, igi specialurprevenciuli TvalsazrisiTac aris mniS-

vnelovani. 

specialurprevenciulma Sexedulebebma me-19 saukunis dasas-

rulisTvis ganviTareba hpova ̀ samarTlis sociologiuri skolis“ mxri-

dan, romlis mamamTavari iyo cnobili germaneli mecnieri franc fon 

listi (1851-1919). misi koncefciiT prevencia sami formiT SeiZleba 

ganxorcieldes: damnaSavisgan sazogadoebis dacva damnaSavis cixeSi 

CasmiT, axali danaSaulis Cadenaze damnaSavis daSineba sasjelis sa-

SualebiT, damnaSavis gaumjobesebiT danaSaulis recidivis Tavidan 

acileba. listi damnaSaveebs sxvadasxva tipebad yofda da Tvlida, 

rom swored damnaSavis tipis gaTvaliswinebiT unda momxdariyo maT-

dami mopyrobac. igi erTmaneTisgan mijnavda Cveulebriv da didi Sesa-

Zleblobebis mqone damnaSaves45. 

listi, misi kriminalur-politikuri Sexedulebebis gamo, miCneulia 

liberal dogmatikosad46. listi sisxlis samarTals miiCnevda kriminal-

45  Roxin C., Strafrecht, AT, Band I, 4. Aufl ., München, 2006, S. 74, §3 Rn. 12.
46  Tumca, zogierTi mecnieri skeptikuradaa ganwyobili aseTi mosazrebis mimarT. 

aRniSnulze ix. Naucke W., Die Kriminalpolitik des Marburger Programms 1882, ZStW 1982, S. 545.
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uri politikis sazRvrad47, damnaSavis Tavisuflebis qartiad48. sisxlis 

samarTali aris kriminaluri politikis sazRvari, romlis gadabijeba 

ar SeiZleba49. listis TvalsazrisiT, `socialuri politika, saukeTeso 

kriminaluri politikaa“. sasjelis mizani yovelTvis socialuri unda 

iyos50. 

kriminaluri politikis socialur politikad ganxilvisas, Cndeba 

kiTxva, Tu ras moiazrebda listi socialur politikaSi. rogorc v. 

nauke aRniSnavs, socialuri politika, listis TeoriaSi, mizanSewoni-

li, moqmedi, efeqturi kriminaluri politikaa. kriminaluri politika 

socialuri politikis umniSvnelovanesi dargia. socialuri da krimi-

naluri politikis mizani erTi da igivea: danaSaulis winaaRmdeg mizan-

mimarTuli brZola51. 

listis mixedviT, socialuri politika aris prevenciuli krimi-

naluri politika. socialuri samarTali dakavSirebulia danaSaulis 

Tavidan acilebis sistemasTan. socialurma samarTalma wvlili unda 

Seitanos imaSi, rom moqalaqe ar gaxdes danaSaulis Camdeni52.

listis moZRvrebiT sasjeli gansazRvrul mizanzea orientirebuli 

da es mizani aris samarTlebrivi sikeTis dacva53. mizanze sasjelis ase-

Ti orientireba ki aris ̀ sasjelis humanizacia“54. sasjelis humanizaciaa 

is, rom sasjelis mizani samagieros mizRva ki ar aris, aramed danaSau-

lis prevencia, rac damnaSavis pirovnebis gaTvaliswinebas moiTxovs. 

maSasadame, sasjeli warsulisken ki ar aris mimarTuli, aramed momav-

lisken. sasjelis zoma prevenciuli saWiroebidan gamomdinareobs.

rogorc literaturaSi aRniSnaven, mizanze orientirebam xeli Seu-

wyo sisxlis samarTlis politizirebas. listi Tavisi epoqis politiko-

si gaxda, romelmac SeZlo modernuli sisxlis samarTlis politikis 

Camoyalibeba55. sisxlis samarTlis literaturaSi listis moZRvre-

bas sxvagvarad amitomac uwodeben `modernistul skolas“56. is idee-

bi, romelsac misi Teoria ayalibebs, marTlac arsebiTad novatoruli 

iyo sisxlis samarTlis mecnierebaSi, romelsac dResac ar daukargavs 

aqtualoba. 

47  Naucke W., ebenda, S. 540.
48  Naucke W., ebenda, S. 541.
49  Naucke W., ebenda, S. 541.
50  Naucke W., ebenda, S. 542.
51  Naucke W., ebenda, S. 542.
52  Naucke W., ebenda, S. 558-559.
53  Naucke W., ebenda, S. 536.
54  Naucke W., ebenda, S. 561.
55  Naucke W., ebenda, S. 536.
56  Heinrich B., Strafrecht, AT, 5. Aufl ., Stuttgart, 2016, S. 7, Rn. 16.
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5. generaluri prevenciis Teoria

5.1. negatiuri generaluri prevencia

generaluri prevenciis Teoriis mixedviT, sasjelis mizani ar 

aris arc calkeuli damnaSavisgan momavalSi mosalodneli samarTal-

darRvevis prevencia da arc moraluri samagieros mizRva, vinaidan 

es ukanaskneli ganekuTvneba moralur da ara samarTlebriv wesrigs. 

amasTan erTad, igi fizikurad SeuZleblad miiCneva57. aRniSnul Teo-

rias imitom ewodeba generaluri prevenciis Teoria, rom saqme exeba 

sasjelis mizans, zemoqmedeba moaxdinos ara msjavrdebulze, aramed 

generalurad mTel sazogadoebaze58. 

generaluri prevenciis Teoriis mamamTavaria paul iohan anselm 

foierbaxi (1775-1833). foierbaxi sasjelis mizans danaSaulis Cadenis 

fsiqologiur mizezs ukavSirebda da aRniSnavda, rom yvela darRvevas 

aqvs warmoSobis sakuTari fsiqologiuri mizezi, ramdenadac adamians 

qmedebis ganxorcielebis stimuls survili aZlevs. aRniSnuli stimuli 

SeiZleba imiT aRmoifxvras, rom yvelas ecodineba, misi qmedeba gar-

dauvlad rom gansacdels mouvlens (auf seine Th at werde unausbleiblich ein 
Übel folgen)59. 

foierbaxis mixedviT, samarTaldarRvevis TiToeuli saxe winaaRm-

degobaSi modis saxelmwifos miznebTan, amitom saWiroa saxelmwifoSi 

samarTaldarRvevebi ar xorcieldebodes. saxelmwifo uflebamosilia 

miiRos zomebi, romelic samarTaldarvevis Cadenas SeuZlebels gaxdis. 

aseTi zomebi unda iyos iZulebiTi zomebi. aqedan pirvelia saxelmwi-

fos mxridan fizikuri iZuleba, magram mxolod fizikuri iZuleba ar 

aris sakmarisi samarTaldarRvevis Tavidan asacileblad da im ufle-

bebis dasacavad, romelTa Canacvlebac SeuZlebelia60. 

samarTaldarRvevis Tavidan asacileblad fizikuri iZulebis gver-

diT kidev unda arsebobdes sxva saxis iZuleba, romelic samarTal-

darRvevis ganxorcielebas win gauswrebs. aseTi iZuleba SeiZleba iyos 

fsiqologiuri iZuleba61. foierbaxi fsiqologiur iZulebas uwodebs 

daSinebas, sakanonmdeblo muqaras62.

foierbaxis mixedviT, sasjelis mizania yvelas, rogorc SesaZlo 

57  Feuerbach P.J.A., Lehrbuch des gemeinen in Deutschland gültigen peinlichen Rechts, 2. Neudruck 
der 14. Aufl age Giessen 1847, Scientia Verlag Aalen, 1986, S. 40, §18.

58  Roxin C., ebenda, S. 78, §3 Rn. 21.
59  Feuerbach P.J.A., S. 38, §13.
60  Feuerbach P.J.A., S. 37, §9-10.
61  Feuerbach P.J.A., S. 38, §12.
62  Feuerbach P.J.A., S. 38, §14.
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samarTaldamrRvevis daSineba. sasjelis gamoyenebis mizania sakanon-

mdeblo muqaris namdvilobis dasabuTeba, romlis gareSec muqara 

umoqmedo, daclili iqneboda. kanoni yvelas aSinebs, magram sasjelis 

aRsrulebiT kanoni moqmedebas iwyebs63. sasjelis Sefardebis samarT-

lebrivi safuZvelia kanonisgan momdinare winmswrebi muqaris darRve-

va64.

vinaidan foierbaxi sasjelis mizans SesaZlo samarTaldamrRvevis 

daSinebaSi xedavda, xolo daSineba fsiqologiuri iZulebis forma iyo, 

mis Teorias `fsiqologiuri iZulebis Teorias“65 igive `daSinebis Teo-

rias“ uwodeben.

ramdenad dasaSvebia, rom danaSaulis Cadenisken midrekili pire-

bis dasaSineblad gaizardos sasjelis zoma anu muqara, romelic ama-

vdroulad mTeli sazogadoebisken iqneba erTnairad iqneba mimarTuli? 

konstituciursamarTlebrivad miuRebelia sasjelis simkacris 

gazrda sxvaTa dasaSineblad. Tu sasjelis sakanonmdeblo zRvari maRa-

li iqneba, mosamarTle iZulebuli iqneba mkacri sasjeli Seufardos 

msjavrdebuls, miuxedavad imisa, aris Tu ara igi danaSaulisken midre-

kili piri. aRniSnuli sasjeli individualizaciis princips ewinaaRm-

degeba. danaSaulisken midrekili piris dasaSineblad danaSaulisken 

midrekilebis armqone piris mkacrad dasjis ufleba ar gvaqvs. dauSve-

belia orive kategoriis damnaSavis erTnairad dasja imisTvis, rom mox-

des SesaZlo, potenciuri damnaSaveebis daSineba. damnaSavis mkacrad 

dasja mxolod sxvaTa daSinebis mizniT, msjavrdebuls aqcevs damna-

Saveobis winaaRmdeg brZolis iaraRad, rac adamianis Rirsebas laxavs. 

germaniis uzenaesi sasamarTlos gadawyvetilebiT, pozitiuri gage-

biT `marTlwesrigis dacvis“ cnebis gansazRvrisas iqidan unda amov-

ideT, rom sasjelis amocanaa damnaSavis mier ganxorcielebuli da-

naSaulis winaaRmdeg samarTlis ganxorcieleba, rac sazogadoebas 

samarTlis urRveobas aCvenebs da amavdroulad momaval msgavs samar-

TaldarRvevebs potenciuri damnaSaveebisgan Tavidan agvacilebs (spe-

cialuri generaluri prevencia)66. 

uzenaesi sasamarTlos imave gadawyvetilebis Sesabamisad, piro-

biT sasjelis daniSvnisas generalurprevenciuli Tvalsazrisi nakleb 

rols TamaSobs67. marTlwesrigis dasacavad SedarebiT xanmokle (eqv-

si Tvidan erT wlamde) Tavisuflebis aRkveTa maSin unda dainiSnos 

63  Feuerbach P.J.A., S. 39, §16.
64  Feuerbach P.J.A., S. 40, §17.
65  Roxin C., Strafrecht, AT, Band I, 4. Aufl ., München, 2006, S. 78, §3 Rn. 22.
66  BGHSt, 24. Band, 1972, S. 44.
67  BGHSt, 24. Band, 1972, S. 45.
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ara pirobiT, aramed realurad mosaxdelad, roca metad mniSvnelovan 

calkeul garemoebaTa gamo pirobiTi msjavri sazogadoebis samarTle-

brivi grZnobisTvis gaugebari iqneboda da xalxis ndobas samarTlis 

urRveobasa da danaSaulebrivi xelyofisagan marTlwesrigis dacvasTan 

dakavSirebiT eWvqveS daayenebda68.

sasjelis pirobiTad daniSvnis dros specialurprevenciuli Tval-

Taxedvebi metadaa gaTvaliswinebuli, vidre generalurprevenciuli. 

sasjelis pirobiT daniSvnis dros gansakuTrebuli yuradReba eqceva 

damnaSavis pirovnebas, mis warsuls da sxva individualur garemoebebs, 

rac ufro metad specialur prevencias ainteresebs, vidre general-

urs. marTalia, erTi mxriv, generaluri prevenciis Teoria sasjelis 

gamkacrebas moiTxovs danaSaulebrivi midrekilebis mqone pirTa da-

saSineblad, xolo danaSaulisken midrekileba pirovnul maxasiaTebel-

ze miuniSnebs, magram aq saqme exeba potenciur damnaSaves, romelsac 

danaSauli jer ar Caudenia. maSin, rodesac generaluri prevenciis 

mixedviT sasjeli abstraqtulad mimarTulia potenciuri damnaSavee-

bisken, specialuri prevenciis Tanaxmad, sasjeli mimarTulia individ-

ualurad im pirTa mimarT, romelmac danaSauli ukve ganaxorcieles. 

generaluri prevenciis Teoriis anareklis danaxva SesaZlebelia 

cnobili fsiqologis, z. froidis naSromSi `totemi da tabu“, sadac 

moraluri da zneobrivi SezRudva miCneulia danaSaulebriv qmedeba-

ze reaqciad, Cadenili borotmoqmedebis gamosyidvad da im borotmoq-

medebis Tavidan acilebis zomad, romlebic kvlav SeiZleba Caidinon69. 

generaluri prevenciis negatiur aspeqtTan dakavSirebiT sayur-

adReboa roqsinis Sexeduleba, romelic Tvlis, rom socialur-poli-

tikuri TvalsazrisiT, misaRebia ara sasjelis muqaris gazrda, aramed 

policiis kvalifikaciis gaumjobeseba da amaRleba70. swored policiam 

unda `imuSaos“ danaSaulis Cadenisken midrekil pirebze da winaswar 

miiRos iseTi zomebi, romelic aseT pirebs xels SeuSlis danaSaulis 

Cadenaze samomavlo gegmebis ganxorcielebaSi.

roqsinis TvalsazrisiT, sasjelis aRsruleba, romelic miznad 

isaxavs mxolod moqalaqeTa daSinebas, ufro metad xels uwyobs da-

naSaulis ganmeorebas, vidre mis Tavidan acilebas da damnaSaveobis 

winaaRmdeg aseTi brZola ufro sazianoa, vidre saWiro71.

empiriuli gamokvlevis safuZvelze sasjelis damaSinebeli funqci-

68  BGHSt, 24. Band, 1972, S. 46.
69  froidi z., totemi da tabu, qarTuli Targmani n. TurmaniZis da l. buliasi, 

Tb., 2015, gv. 202.
70  Roxin C., ebenda, S. 80, §3 Rn. 25.
71  Roxin C., ebenda, S. 83, §3 Rn. 32.
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is sasargeblod germanul literaturaSi gamoTqmulia mosazreba, rom 

SesaZlo damnaSaveebze sasjeli axdens generalurprevenciul zemoq-

medebas. empiriuli kvlevis mixedviT, miuTiTeben, rom gasamarTlebis 

albaTobis gazrda da sasjeli danaSaulis winaaRmdeg brZolis efeq-

turi saSualebaa72. avtori Tavis naSromSi yuradRebas amaxvilebs ada-

mianis winaaRmdeg mimarTul danaSaulebTan dakavSirebiT Catarebuli 

kvlevis Sedegebze, romelmac aCvena, Tu rogor Seamcira damnaSaveobis 

done rogorc msjavrdebis albaTobis zrdam, ise sasjelis zomis gamk-

acrebam73. avtori akritikebs im avtorebs, romlebic uaryofen kavSirs 

kanoniT gaTvaliswinebuli sasjelis saxes, zomasa da damnaSaveobis do-

nes Soris da Tvlis, rom aRniSnul sakiTxTan dakavSirebiT mecnierTa 

Sexedulebebi ar efuZneba empiriul kvlevebs, rac xdeba maTi mxridan 

mcdari daskvnebis safuZveli74.

sasjeli potenciur damnaSaveze mxolod maSin axdens zegavlenas, 

rodesac sasjelis aRsrulebis molodini arsebobs. aRniSnulis gareSe 

sasjeli verasdros ver iqneba efeqturi da gansakuTrebuli mniSvne-

loba ar eqneba imas, Tu ramdenad mkacria sasjeli. arademokratiuli 

da arasamarTlebrivi reJimis qveynebSi sasjeli SeiZleba mkacri iyos, 

magram sasjelis aRsrulebis da msjavrdebis dabali molodinis gamo 

damnaSaveobis xarisxi maqsimalur niSnuls aRwevdes. marTalia, damna-

Saveobis zrdas bevri sxva faqtoric ganapirobebs, magram maT Soris, 

kanonis aRsrulebis dabali molodini metad mniSvnelovan rols as-

rulebs. 

Tanamedrove moZRvreba erTmaneTisgan mijnavs specialur da saer-

To generalur prevencias, iseve rogorc generaluri prevenciis nega-

tiur da pozitiur aspeqtebs75. 

sasjelis muqariT potenciuri damnaSavis, danaSaulis Cadenisaken 

midrekilebis mqone piris daSinebas specialuri generaluri prevenci-

is (`spezielle Generalprävention“) saxeliT moixsenieben76. xolo socialurad 

saziano qmedebebisgan sazogadoebis dacvas da sazogadoebis elementa-

ruli Rirebulebebis dacvas saerTo generaluri prevencia (`allgemeine 
Generalprävention“) ewodeba77.

generaluri prevenciis negatiuri aspeqti gulisxmobs sxvaTa 

daSinebas, romlebic Seicaven msgavsi danaSaulis Cadenis safrTxes. 

foierbaxis Sexeduleba swored generaluri prevenciis negatiur as-

72  Curti H., Strafe und Generalprävention, Zeitschrift  für Rechtspolitik, 1999, 234.
73  Curti H., ebenda, S. 236.
74  Curti H., ebenda, S. 235. 
75  BVerfGE, 45. Band, 1978, S. 255.
76  BGHSt, 24. Band, 1972, S. 44.
77  BVerfGE, 45. Band, 1978, S. 254. 
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peqts moicavs78. rac Seexeba generaluri prevenciis pozitiur aspeqts, 

igi qvemoT iqneba ganxiluli.

5.2. pozitiuri generaluri prevencia

generaluri prevenciis pozitiuri aspeqti mdgomareobs marTl-

wesrigis Zalmosilebisadmi ndobis SenarCunebasa da gaZlierebaSi. 

sasjelis amocanaa marTlwesrigis urRveoba gamoxatos da amgvarad 

samarTlisadmi mosaxleobis ndoba gaaZlieros. Tanamedrove period-

Si aRniSnul Sexedulebas meti mniSvneloba eniWeba, vidre mxolod 

daSinebiT sasjelis zemoqmedebas79.

pozitiuri generaluri prevenciis sam mizans gamoyofen: 1) social-

ur-pedagogiurad motivirebuli daswavlis efeqti, samarTlisadmi erT-

gulebis daswavla, rac mosaxleobaSi gamowveuli iqneba sisxlis samar-

Tlis iusticiis moqmedebiT; 2) ndobis efeqti, romelic Cndeba maSin, 

roca moqalaqeebi xedaven, rom samarTali xorcieldeba; 3) damSvidebis 

efeqti, romelic imiT miiRweva, rom samarTaldarRvevaze sanqciis sa-

fuZvelze saerTo marTlSegneba simSvides iwvevs da damnaSavesTan kon-

fliqtis dasruleba rogorc miiCneva SesaZleblad. es ukanaskneli mi-

zani `integraciuli prevenciis“ saxelwodebiTac aRiniSneba80, vinaidan 

sasjelis muqaris da sasjelis Sefardebis mizani elementaruli norme-

bis Tavisufali socialuri integraciis uzrunvelyofaa81.

pozitiuri generaluri prevenciuli Teoriis warmomadgenelia 

g. iakobsi, romelic Tvlis, rom Tanazomierebisa da saWiroebis far-

glebSi specialurprevenciuli sasjeli aris bralis Sesabamisi82.

qindhoizeri, romelic pozitiuri generaluri prevenciis Teori-

is warmomadgenlad miiCneva, aRniSnavs, rom sisxlis samarTalSi, sapo-

licio samarTlisgan gansxvavebiT, saqme exeba ara safrTxisgan Tav-

dacvas, aramed normis dacvis monacvleobiTi molodinis garantias. 

TiToeuli moqalaqe unda amodiodes iqidan, rom yvela danarCeni qmnis 

normas, romelic maT moqmedebaze gadawyvetilebas safuZvlad udevs. 

sisxlis samarTalma unda aCvenos, rom monacvleobiTi molodini myari 

da gamarTlebulia, rom isini, romlebic TavianT moqmedebas am molo-

dins Seusabameben, ar iwveven imedgacruebas. Tu ar iqneba molodini 

gamarTlebuli, sasjelis misjiT moxdeba reagireba. sasjelis Sefar-

78  Roxin C., ebenda, S. 80, §3 Rn. 24-25.
79  ix. Roxin C., ebenda, S. 80, §3 Rn. 26.
80  Roxin C., ebenda, S. 80-81, §3 Rn. 27.
81  Kindhäuser U., Strafrecht, AT, 7. Aufl ., Baden-Baden, 2015, S. 39, §2 Rn. 14.
82  Jakobs G., Strafrecht, AT, 2. Aufl ., 1991, S. 28-29, 1. Abschn., Rn. 52.
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debiT naCvenebi iqneba, rom damnaSavem norma ar aRasrula, vinaidan 

samarTlisadmi loialurobis molodini gaawbila. sasjelis Sefardeb-

iT naCvenebi iqneba, rom damnaSavisTvis normis darRveva umniSvnelo iyo 

da norma, rogorc qcevis aucilebeli nimuSi moqmedebas ganagrZobs. 

rac ufro mniSvnelovania norma sazogadoebis samarTlebrivi wesri-

gisTvis, miT ufro mZimea normis darRveva. sasjeli aris simboluri 

reaqcia damnaSavis qmedebiT gamoxatuli imedgacruebis gamo83.

pozitiuri generalurprevenciuli Teoriis dadebiT mxared gamoy-

ofen imas, rom is, samagieros mizRvis Teoriisgan gansxvavebiT, metadaa 

orientirebuli sisxlis samarTlis dacviT funqciaze. amasTan erTad, 

igi specialuri prevenciis aRiarebiT iZens mniSvnelobas. igi mxolod 

danaSaulis Tavidan acilebiT ar kmayofildeba84. Tumca, mis uaryofiT, 

sust mxared saxeldeba is, rom specialuri prevenciis msgavsad, ar 

iZleva sasjelis zomis gansazRvris myar masStabs, rac qmnis saxel-

mwifos mxridan teroris safrTxes. amas garda, igi xasiaTdeba imave 

naklovanebiT, rac samagieros mizRvis TeoriisTvisaa damaxasiaTebeli. 

mas ar SeuZlia sasjelis aRsrulebisTvis impulsis micema, vinaidan 

igi ufro sazogadoebazea orientirebuli, vidre damnaSaveze. Tumca, 

es gansakuTrebiT negatiur generalur prevencias ufro exeba, vidre 

pozitiurs85. 

6. sasjelis cneba Sereuli Teoriis mixedviT

6.1. Sereuli Teoriis Zveli formulireba

sasjelis Sereuli Teoria anu mas rogorc uwodeben _ SemaerTe-

beli Teoria sasjels miznad usaxavs rogorc samagieros mizRvas, ise 

specialur da generalur prevencias. SemaerTebeli Teoriis erT-erTi 

(SedarebiT Zveli) formulirebis (mimarTulebis) mixedviT, aRniSnu-

li miznebidan samagieros mizRva pirveladia, xolo Semdeg modis pre-

venciuli mizani. vinaidan Sereuli Teoriis aRniSnuli formulireba, 

erTi mxriv, marTalia, sasjels samagieros mizRvis garda, prevencia-

sac usaxavs miznad, magram, meore mxriv, dasaxelebuli miznebidan upi-

ratesobas mainc samagieros mizRvas miiCnevs, sisxlis samarTlis lit-

eraturaSi, mas samagieros mimzRvev SemaerTebel Teoriasac (`vergeltende 
Vereinigungstheorie“) uwodeben86. 

83  Kindhäuser U., Strafrecht, AT, 7. Aufl ., Baden-Baden, 2015, S. 39-40, §2 Rn. 14.
84  Roxin C., ebenda, S. 81, §3 Rn. 28.
85  Roxin C., ebenda, S. 83, §3 Rn. 32.
86  Roxin C., ebenda, S. 83-84, §3 Rn. 33.
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literaturaSi, rogorc aRniSnaven, `namdvil“ Sereul Teoriaze 

saubari maSin iqneboda SesaZlebeli, Tu prevenciuli mizani sasjelis 

samagieros mimzRvevi xasiaTiT ar iqneboda Selaxuli. aRniSnulidan 

gamomdinare, roqsini Tvlis, rom Sereuli Teoria samagieros mizRvis 

Teoriis ubralo modificirebas warmoadgens da amitom ar imsaxurebs 

mxardaWeras87.

SemaerTebeli Teoriis sxvadasxva formulireba arsebobs. Tu Se-

maerTebeli Teoriis erT-erTi formulirebiT, sasjelis sami miznidan 

(samagieros mizRva, specialuri da generaluri prevencia) upirvelesad 

samagieros mizRvaa warmoCenili, axali formulirebiT, samive mizani 

Tanabari rangis mqonea. germaniis sakonstitucio sasamarTlos gad-

awyvetilebis mixedviT, sisxlis samarTlis mizania sazogadoebis wevrTa 

elementaruli Rirebulebebis dacva. xolo bralis kompensireba, pre-

vencia, damnaSavis resocializacia, samagieros mizRva da samarTliano-

bis aRdgena Tanazomieri sasjelis aspeqtebia. sisxlissamarTlebrivi 

sasjelis amocanaa daSineba da resocializacia-Cadenili umarTlobis 

gamo samarTlianobis aRdgena88.

marTebulad SeniSnavs roqsini, rom swori Tvalsazrisidan gamom-

dinareobs SemaerTebeli Teoriis axali formulireba, vinaidan arc mx-

olod samagieros mizRvis Teorias da arc mxolod prevenciul Teo-

rias ar ZaluZs gansazRvros sasjelis arsi da farglebi89. araswori 

iqneboda samagieros mizRvasTan dakavSirebiT sasjelis miznis uaryofa, 

iseve rogorc sasjelis prevenciuli funqciis ugulebelyofa. sasje-

li emsaxureba rogorc samarTlianobis aRdgenis, ise danaSaulis pre-

venciis da damnaSavis resocializaciis miznebs. sasjelis samive mizani 

asaxulia saqarTvelos ssk-is 39-e muxlSic. Tumca, arasworia sasjelis 

upirveles miznad samagieros mizRvis Tu samarTlianobis aRdgenis miC-

neva. aRniSnuli mizani unda iqnas ganxiluli iseTive rangis miznad, 

rogoricaa danaSaulis prevencia da damnaSavis resocializacia. sasje-

lis upirveles miznad samarTlianobis aRdgenis, xolo meorad miznebad 

danaSaulis prevenciis da damnaSavis resocializaciis miCneva, samagi-

eros mizRvis anu absoluturi Teoriisken mibrunebas moaswavebs, rac 

Tanamedrove sisxlis samarTlisTvis da misi miznebisTvis miuRebelia. 

rodesac saubaria sasjelis prevenciul mizanze da mis or aspeqtze 

generaluri da specialuri prevenciis TvalsazrisiT, ibadeba kiTxva, 

SeiZleba Tu ara konkretul SemTxvevaSi msjavrdebulisTvis sasjelis 

Sefardeba orive mizans erTdroulad emsaxurebodes? 

87  Roxin C., ebenda, S. 83-84, §3 Rn. 33.
88  Roxin C., ebenda, S. 84, §3 Rn. 34.
89  Roxin C., ebenda, S. 84, §3 Rn. 35.
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6.2. Sereuli Teoriis axali formulireba

(prevenciuli Sereuli Teoria)

prevenciuli Sereuli Teoriis mixedviT, sasjelis orive mizani _ 

specialuri da generaluri prevencia Tanaarsebobs. aRniSnuli (pre-

venciuli) moZRvrebis mixedviT, sisxlis samarTlis normis arsebobas 

maSin aqvs gamarTleba, rodesac igi mimarTulia individualuri Tavi-

suflebis da im marTlwesrigis dacvisken, romelic individTa Tavisu-

flebas emsaxureba90. 

roqsini Tvlis, rom erTdroulad generaluri da specialuri 

prevenciis miznis miRweva araproblematuria, rodesac konkretuli 

ganaCeniT Sefardebuli sasjeli orive miznis misaRwevad SeZlebi-

sdagvarad vargisia91. Tumca, igi gamoyofs SemTxvevebs, rodesac gener-

aluri da specialuri prevencia erTmaneTTan winaaRmdegobaSi modis, 

vinaidan orive mizani sxvadasxva zomis sasjels moiTxovs. roqsins ase-

Ti SemTxvevis magaliTad mohyavs, roca mozardi (axalgazrda mamakaci) 

CxubSi monawileobiT adamianis sicocxlis mospobas gamoiwvevs. misi 

SexedulebiT, aseT dros generalurprevenciuli mizeziT Tanazom-

ieri sasjeli iqneboda Tavisuflebis aRkveTa sami wlis vadiT, maSin, 

roca specialurprevenciuli saWiroebiT pirobiT erTi wliT Tavisu-

flebis aRkveTis daniSvna dasaSvebia, vinaidan mkacri sasjeli damna-

Savis desocializacias gamoiwvevda da damnaSavisgan momavalSi axali 

danaSaulis Cadenis molodins warmoSobda. roqsini msgavs SemTxveveb-

Si mizanSewonilad Tvlis sasjelis specialur da generalurpreven-

ciuli miznebis urTierTSepirispirebas, awonvas da maT rangirebas. 

moyvanil magaliTSi roqsini upiratesobas specialur prevencias ani-

Webs, vinaidan damnaSavis resocializacia konstituciuri moTxovnaa, 

romlis ugulebelyofa dauSvebelia. garda amisa, gasaTvaliswinebelia 

isic, rom sasjelis Sefardebis dros sasjelis miznebis rangirebisas 

generaluri prevenciisTvis ufro maRali rangis miniWeba specialur 

prevencias uqmnis safrTxes, xolo specialuri prevenciisTvis upi-

ratesobis miniWeba sasjelis generalurprevenciul zemoqmedebas ar 

gamoricxavs, aramed, maqsimum, SeiZleba Seamciros, vinaidan msubuqi 

sasjelic inarCunebs generalurprevenciuli zemoqmedebis Zalas. spe-

cialurprevenciuli mizezebiT sasjeli isec ar SeiZleba Semcirdes, 

rom sasjeli mosaxleobam seriozulad ar aRiqvas da marTlwesri-

gisadmi ndoba kiTxvis niSnis qveS dadges. amitom, zogierT SemTxvevaSi, 

90  Roxin C., ebenda, S. 85, §3 Rn. 37.
91  Roxin C., ebenda, S. 86, §3 Rn. 38.
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da ara yovelTvis, sasjelis qveda zRvari warmoadgens `generalurpre-

venciul minimums“92. 

sasjelis qveda zRvari `generalurprevenciul minimums“ imitom 

warmoadgens zogjer da ara yovelTvis, rom calkeul SemTxvevaSi das-

aSvebia kanoniT gaTvaliswinebul sasjelis qveda zRvarze ufro msub-

uqi sasjelis Sefardeba. es SeiZleba moxdes specialurprevenciuli 

mizezebiT, magram sasjeli aseT drosac inarCunebs generalurpreven-

ciul mniSvnelobas.

sasjelis muqaris mizani, upirveles yovlisa, wminda generalur-

prevenciulia, magram sasjelis Sefardebis dros, rogorc zemoT aRin-

iSna, sakiTxi sxvagvarad wydeba, damnaSavis resocializaciis konsti-

tuciuri moTxovnidan gamomdinare. roqsinis Sexedulebis Tanaxmad, 

miuxedavad imisa, rom sasjelis aRsruleba upirvelesad damnaSavis 

resocializaciisken unda iyos mimarTuli, sasjelis aRsrulebam gen-

eralurprevenciuli moqmedebis Zala ar SeiZleba dakargos93.

sasjelis prevenciul mizanTan dakavSirebul erT-erT aqtual-

ur sakiTxs warmoadgens sasjelis samarTlianobis da prevenciuli 

aucileblobis urTierTmimarTeba. kerZod, sasjelis samarTlianoba 

prevenciis romel aspeqtTanaa mWidro kavSirSi?

dasmul kiTxvaze sayuradReboa roqsinis pasuxi: `samarTliani sas-

jelis saWiroeba generalurprevenciuli moTxovnilebaa“94. mocemul 

sakiTxze analogiur pasuxs iZleva qarTuli arasrulwlovanTa marTlm-

sajulebis kodeqsic. aRniSnuli kodeqsi arasrulwlovnebis mimarT 

sasjelis miznad ar miiCnevs samarTlianobis aRdgenas, vinaidan aras-

rulwlovnebisTvis Sesafardebeli sasjelis mizani mxolod special-

urprevenciulia da dauSvebelia arasrulwlovnisTvis Sesafardebeli 

sasjelis zomis gansazRvra generalurprevenciuli mizanSewonilobiT. 

Tu samarTliani sasjelis saWiroeba ar iqneboda mxolod generalur-

prevenciuli moTxovnileba, sasjelis samarTlianoba da generaluri 

prevencia ase mWidrod ar iqneboda erTmaneTTan damokidebuli, das-

aSvebi iqneboda sasjelis miznad samarTlianobis aRdgenis miCneva aras-

rulwlovnebTan mimarTac. 

92  Roxin C., ebenda, S. 87, §3 Rn. 41.
93  Roxin C., ebenda, S. 87-88, §3 Rn. 42.
94  Roxin C., ebenda, S. 89, §3, FS 64.
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7. sasjeli, rogorc damnaSavis resocializaciis saSualeba 
da misi specialurprevenciuli mniSvneloba

saqarTvelos ssk-is 39-e muxlis Sesabamisad, sasjelis erT-erT 

mizans damnaSavis resocializacia warmoadgens. damnaSavis resocial-

izacias aqvs ara mxolod sisxlissamarTlebrivi, aramed amavdroulad 

konstituciursamarTlebrivi mniSvnelobac. germaniis sakonstitucio 

sasamarTlos gadawyvetilebis Sesabamisad, damnaSavis resocializaci-

aze konstituciuri moTxovna Seesabameba im sazogadoebis marTlSegne-

bas, romlis SuagulSic adamianis Rirseba dgas da romelsac social-

uri saxelmwifos principTan dakavSirebiT valdebulebebi akisria. 

msjavrdebuls unda mieces SesaZlebloba, rom sasjelis moxdis Semdeg 

sazogadoebas daubrundes. saxelmwifo valdebulia yvela sakanonmde-

blo zoma miiRos, romelic vargisi da saWiro iqneba aRniSnuli miznis 

misaRwevad95.

damnaSavis resocializaciasTan dakavSirebiT metad mniSvnelovania 

Tavisuflebis aRkveTis, rogorc sasjelis, xangrZlivoba. aRniSnuli 

sakiTxi kidev ufro met mniSvnelobas iZens arasrulwlovan msjavr-

debulTa mimarT. am mxriv sayuradReboa germaniis uzenaesi sasamarT-

los gadawyvetileba, romelSic aRniSnulia, rom sasjelis daniSvnisas 

gasaTvaliswinebelia resocializaciis specialurprevenciuli Tval-

sazrisiT damnaSaveze sasjelis zemoqmedeba. amitom sasjelis saxe da 

zoma ise unda ganisazRvros, rom resocializaciis miznis miRweva Sesa-

Zlebeli iyos. arasrulwlovani msjavrdebulisTvis Zalian xangrZlivi 

vadiT Tavisuflebis aRkveTis misjisas iqmneba imis safrTxe, rom pira-

di pasuxismgeblobiT cxovrebis perspeqtivis naklebobis gamo sazoga-

doebaSi msjavrdebulis kvlav dabrunebis miznis miRweva SeuZlebeli 

gaxdes. aRniSnuli exeba arasrulwlovan damnaSaveebs, romelTac manam-

de pozitiuri ganviTarebis SesaZlebloba ar hqoniaT96. arasrulwlovan 

damnaSaveTa mimarT sasjelis daniSvnisas sasamarTlom unda gaiTvalis-

winos msjavrdebulis ganviTarebis unari, iseve rogorc sazogadoebaSi 

kvlav integraciis SesaZlebloba97.

metad sayuradReboa saqarTvelos sakonstitucio sasamarTlos 

ganmarteba damnaSavis resocializaciaze, rogorc sasjelis mizanze, 

romlis mixedviTac, igi gulisxmobs `sasjelis meSveobiT damnaSavis 

sazogadoebaSi sayovelTaod aRiarebuli Tanacxovrebis wesebisad-

mi Seguebas, sasjelis moxdis Sedegad sazogadoebaSi Camoyalibebuli 

95  BVerfGE, 45. Band, 1978, S. 238-239.
96  StV 2003, S. 222.
97  Eisenberg U., Jugendgerichtsgesetz, 19. Aufl ., München, 2017, S. 1257, §106 Rn. 6.
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marTlzomieri qcevis wesebisa da pirobebisadmi piris adaptacias~98. 

sasamarTlos gadawyvetilebaSi aris miTiTeba imaze, rom patimroba Sei-

Zleba ar warmoadgendes resocializaciis miRwevis saukeTeso saSuale-

bas da man, piriqiT, xeli Seuwyos sazogadoebaSi normaluri cxovre-

bis wesisa da unarisgan patimris distancirebas. aRniSnuli metyvelebs 

saxelmwifos pasuxismgeblobasa da Zalian maRal tvirTze resocial-

izaciis miznis miRwevasTan dakavSirebiT99. 

damnaSavis resocializacia axali danaSaulis Tavidan acilebasTan 

erTad sasjelis umTavres miznadaa dasaxelebuli arasrulwlovanTa 

marTlmsajulebis kodeqsis 65-e muxlSi. Tumca, sasjelis aRniSnul 

miznebze aqcenti gakeTebulia sasjelis daniSvnasTan dakavSirebiT, 

rac iuridiul literaturaSi kritikulad iqna ganxiluli da aRniSnu-

li, rom aqcenti unda keTdebodes zogadad sasjelis mizanze da ara 

sasjelis daniSvnaze100. 

aRniSnuli mosazreba ar aris gasaziarebeli Semdegi argumentebidan 

gamomdinare: pirveli, arasrulwlovanTa marTlmsajulebis kodeqsSi 

ar aris mocemuli qmedebis Semadgenlobebi, gansxvavebiT materialuri 

sisxlis samarTlis kodeqsisgan. arasrulwlovanTa marTlmsajulebis 

kodeqsi aregulirebs arasrulwlovani msjavrdebulebisTvis sasjelis 

daniSvnis sakiTxs, amitom am kodeqsSi swored sasjelis daniSvnasTan 

mimarTebiTaa sasjelis miznebze aqcenti gakeTebuli; meore, damnaSavis 

resocializacia sasjelis is mizania, romelic sasjelis daniSvnisa da 

aRsrulebis procesSi miiRweva. igi aris ara generaluri, aramed spe-

cialuri prevenciis aspeqti, romelic mimarTulia ara generalurad 

sazogadoebis wevrebisken, aramed specialuri samizne jgufisken, im 

adamianebisken, romlebmac ukve Caidines danaSauli. alogikuria, dam-

naSavis resocializacia, rogorc sasjelis mizani, ganxiluli iqnas im 

pirTa mimarT, romlebsac danaSauli ar CaudeniaT. resocializacia 

sWirdeba imas, vinc danaSauli Caidina, romelsac Cadenili danaSaulis 

gamo sasjeli eniSneba. 

marTalia, resocializacia gansakuTrebiT aqtualuri xdeba aras-

rulwlovan msjavrdebulTa mimarT, vinaidan maT mimarT sasjels, da 

zogadad, samarTlebriv institutebs, aRmzrdelobiTi funqcia akisria, 

magram sasjelis zemoqmedeba damnaSavis momaval cxovrebaze gasaTval-

98  saqarTvelos sakonstitucio sasamarTlos 2015 wlis 24 oqtombris gad-

awyvetileba saqmeze _ beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg, nawili II, 

p. 47. 
99  beqa wiqariSvili saqarTvelos parlamentis winaaRmdeg, nawili II, p. 47. 
100  varZelaSvili i., arasrulwlovnis mimarT sasjelis daniSvna (sasamarTlo praq-

tikis analizi), wignSi: ivaniZe/Todua/varZelaSvili/maxarobliZe, arasrulwlovanTa 

kanonmdeblobis analizi da sasamarTlo praqtika, Tb., 2017, gv. 127. 
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iswinebelia imis miuxedavad, saqme exeba arasrulwlovan Tu srulwlo-

van damnaSaves101. srulwlovnisTvis Sesafardebeli sasjeli ar asrulebs 

aRmzrdelobiT funqcias, magram ar unda iyos moklebuli resocial-

izaciis specialurprevenciul mizans. damnaSavis resocializacia rom 

ara mxolod arasrulwlovan, aramed srulwlovan damnaSaveTa mimarT-

ac mniSvnelovani da aqtualuria, metyvelebs saqarTvelos ssk-is 39-e 

muxli, romelmac sasjelis erT-erT miznad resocializacia daasaxela, 

romelic swored srulwlovnebze vrceldeba, ramdenadac calke moq-

medebs arasrulwlovanTa marTlmsajulebis kodeqsi, romelic materi-

aluri ssk-gan damoukideblad gansazRvravs sasjelis miznebs.

rogorc cnobilia, grZelvadiani Tavisuflebis aRkveTa xels ar 

uwyobs damnaSavis resocializacias, magram sainteresoa, ramdenadaa 

gamarTlebuli moklevadiani Tavisuflebis aRkveTis gamoyeneba? ger-

maniis uzenaesi sasamarTlos gadawyvetilebiT, moklevadiani Tavisu-

flebis aRkveTa mxolod gamonaklis SemTxvevebSi, xolo misi aRsrule-

ba gansakuTrebul garemoebaTa gaTvaliswinebiT xdeba102. moklevadiani 

Tavisuflebis aRkveTis gamoyenebasTan da mis sasargeblo SedegebTan 

dakavSirebiT literaturaSic skeptikuri Sexedulebebia gamoTqmuli: 

xanmokle sasjeli `arc ise xangrZlivia moraluri zemoqmedebisTvis 

da Zalze didxans grZeldeba pirovnebis waxdenisTvis~103. marTalia, 

zogierT SemTxvevaSi xanmokle vadiT sasjelis Sefardeba, SeiZleba, 

misaRebic iyos da arsebobs kanoniT gaTvaliswinebulze ufro msubuqi 

sasjelis Sefardebis institutic, rac Tavisuflebis aRkveTis qveda 

zRvarze ufro mokle vadiT Tavisuflebis aRkveTasac gulisxmobs, 

magram, zogjer igi resocializaciisTvis uaryofiT Sedegebs ufro 

iwvevs, vidre dadebiTs. 

damnaSavis resocializaciis kuTxiT metad sasargeblo Sede-

gebs iZleva sasjelis pirobiT daniSvnis instituti. Tumca, aRniSnu-

li sisxlissamarTlebrivi meqanizmis gamoyeneba unda moxdes mTeli 

rigi garemoebebis gaTvaliswinebiT. germaniis uzenaesi sasamarTlos 

gadawyvetilebiT, gasaTvaliswinebelia damnaSaveTa jgufi, ganxor-

cielebuli danaSaulis buneba, sasjeli, romelic ganxorcielebuli 

danaSaulisTvisaa kanoniT gaTvaliswinebuli, aris Tu ara pirobiT 

dasaniSnad vargisi. kargi socialuri prognozis SemTxvevaSi eqvs Tve-

mde Tavisuflebis aRkveTa pirobiT unda dainiSnos. sasjelis piro-

101  StV 2003, S. 222.
102  BGHSt, 24. Band, 1972, S. 43.
103  R. Saleiles, `sasjelTa individualizacia~, parizi, 1898, gv. 194. citirebulia: 

pradeli J., SedarebiTi sisxlis samarTali, Targmna e. sumbaTaSvilma, redaqtori T. 

niniZe, Tb., 1999, gv. 425. 
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biT daniSvna SesaZlebelia agreTve eqvs Tveze meti xniT Tavisuflebis 

aRkveTis SemTxvevaSi erT wlamde Tavisuflebis aRkveTisas104. Tumca, 

qarTul sasamarTlo praqtikaSi xSiri aris SemTxvevebi, roca pirobiT 

Tavisuflebis aRkveTa erT welze meti vadiTac iniSneba. 

sasjelis pirobiT daniSvnasTan dakavSirebiT Cndeba kiTxva, Tu ra 

rols asrulebs bralis xarisxi da SeiZleba Tu ara sasjelis pirobiT 

daniSvnis gadawyvetileba daiblokos bralis xarisxidan gamomdinare? 

bralis xarisxi TamaSobs Tu ara iseTive rols sasjelis pirobiT dan-

iSvnis dros, rogorc sasjelis realurad daniSvnisas?

germaniis uzenaesi sasamarTlos gadawyvetilebiT, bralis xarisxs ar 

SeuZlia sasjelis pirobiT daniSvnaze uaris Tqmis gamarTleba. bralis 

xarisxs sasamarTlos adrindeli praqtikis mixedviT ufro gadamwyveti 

mniSvneloba hqonda, rodesac calkeul SemTxvevebSi bralis xarisxis 

mixedviT uaryofili iqna sasjelis pirobiT daniSvnis SesaZlebloba. qa-

rTuli sisxlis samarTlis kanonmdeblobiT pirobiT sasjelis daniSvnis 

damabrkolebel garemoebas SeiZleba danaSaulis simZime warmoadgendes, 

magram am SemTxvevaSi mxedvelobaSi miiReba ssk-is konkretuli muxliT 

gaTvaliswinebuli danaSaulisTvis gansazRvruli Tavisuflebis aRkve-

Tis xangrZlivoba, vinaidan ssk-is me-12 muxlis mixedviT, danaSaulTa 

kategorizacia dasaxelebul garemoebazea damokidebuli. Tumca, konk-

retul SemTxvevaSi sasjelis pirobiT daniSvnis Taobaze gadawyvetilebis 

misaRebad saTvalavSi SeiZleba miRebul iqnas sxva garemoebebic da maT 

Soris bralis xarisxi. sasjelis pirobiT daniSvnis sakiTxis gadawyveti-

sas dazaralebulis da misi warmomadgenlis, agreTve maTi personaluri 

dakmayofilebis interesis mniSvneloba mcirdeba105. 

sasjelis mizani dazaralebulis dakmayofileba da sazogadoebis 

damSvidebac aris, magram sasjelis pirobiT daniSvnaze ar SeiZleba uari 

iTqvas dazaralebulis personaluri dakmayofilebis interesidan ga-

momdinare. maSin, pirobiTi msjavris instituti dakargavs Tavis funq-

cias. 

sasjelis Sefardebis dros damnaSavis resocializaciis da spe-

cialurprevenciuli mizanSewonilobis gaTvaliswinebis kuTxiT mniS-

vnelovania germaniis uzenaesi sasamarTlos gadawyvetileba, romelSic 

aRniSnulia, rom sasjelis amocana ar aris mxolod bralis kompensire-

ba, aramed igi mxolod maSinaa gamarTlebuli, roca igi imavdroulad 

sisxlis samarTlis prevenciuli dacviTi amocanis Sesasruleblad saW-

iro saSualebas warmoadgens106. maSasadame, mocemuli msjeloba sasje-

104  BGHSt, 24. Band, 1972, S. 43.
105  BGHSt, 24. Band, 1972, S. 44.
106  BGHSt, 24. Band, 1972, S. 42.
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lis Sefardebis procesSi specialuri prevenciis miznis mniSvneloba-

ze akeTebs xazgasmas da mas ufro prioritetul mniSvnelobas aniWebs, 

vidre bralis kompensirebas. bralis kompensireba unda moxdes im far-

glebSi da im zomiT, rom sisxlis samarTlis specialurprevenciuli 

amocanis ganxorcielebas xeli ar SeeSalos da sasjelis aRsrulebam 

aRniSnuli kuTxiT ukuSedegebi ar gamoiwvios.

germaniis uzenaesi sasamarTlos gadawyvetileba Semdegi msjelobi-

Tac iqcevs yuradRebas: `individualizaciis“ principi gulisxmobs ara 

mxolod ukve desocializirebul msjavrdebulze zemoqmedebas da sas-

jelis gonivrul aRsrulebas (resocializacia), aramed aseve msjavr-

debisa da sasjelis aRsrulebis uaryofiTi gverdiTi Sedegebis Tavidan 

acilebasac, magaliTad, rogoricaa safrTxis Seqmna imasTan dakavSire-

biT, rom sasjeli manamde sakmarisad socializebul damnaSaves social-

uri wesrigidan amoagdebs (Täter aus der sozialen Ordnung herausreisst). sasje-

lis aRsruleba aragonivrul miznebs ar unda emsaxurebodes107. 

rodesac saubaria sasjelze, rogorc resocializaciis saSuale-

baze, yuradRebas ipyrobs sakiTxi imasTan dakavSirebiT, Tu ramdenad 

miiRweva aRniSnuli mizani uvado Tavisuflebis aRkveTis pirobebSi? g. 

naWyebia Tvlida, rom uvado Tavisuflebis aRkveTa imdenad mkacria, 

rom igi sasjelis miznebs ar Seesabameba da mxolod samagieros mizRvas 

uwyobs xels108. 

germaniis sakonstitucio sasamarTlos gadawyvetilebis Sesabam-

isad, uvadod Tavisuflebis aRkveTis drosac msjavrdebuls unda 

hqondes sazogadoebaSi dabrunebis SesaZlebloba, msjavrdebuls am 

SemTxvevaSic unda hqondes resocializaciis ufleba, Tavisuflebis 

grZelvadiani aRkveTis Semdgom unda arsebobdes imis perspeqtiva, rom 

msjavrdebuli Tavisuflebas daibrunebs. uvado Tavisuflebis aRkve-

Tis drosac sasjelis aRsrulebis winapirobas warmoadgens msjavr-

debulisTvis mogvianebiT sasjelisagan gaTavisuflebis SesaZleblobis 

Seqmna da sazogadoebaSi dabrunebis gaadvileba109. 

zemoaRniSnuli moTxovnebis gaTvaliswinebis SemTxvevaSi, uvado 

Tavisuflebis aRkveTa iTvleba konstituciasTan Sesabamis sasjelis 

zomad. sakonstitucio sasamarTlom damamZimebel garemoebebSi Cade-

nili mkvlelobisTvis uvado Tavisuflebis aRkveTa miiCnia gonivrul 

sasjelad (keine sinnlose Strafe)110. 
107  BGHSt, 24. Band, 1972, S. 42-43.
108  naWyebia g., sasjelis miznebis sakanonmdeblo gansazRvrebisa da Tavisuflebis 

uvadod aRkveTis mimarTebis problema saqarTvelos sisxlis samarTlis kodeqsis mixed-

viT, `marTlmsajuleba da kanoni~, 2013, #2, gv. 113. 
109  BVerfGE, 45. Band, 1978, S. 239.
110  BVerfGE, 45. Band, 1978, S. 254.
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resocializaciis konstituciuri moTxovna vrceldeba yvela saxel-

mwifoebriv iZulebaze. igi, upirveles yovlisa, mimarTulia kanonmde-

belze. kanonmdebeli valdebulia, resocializaciis moqmedi koncefcia 

ganaviTaros, romelic sasjelis aRsrulebis procesSi ganxorcield-

eba. resocializaciis konstituciuri moTxovna vrceldeba agreTve sa-

samarTlo marTlmsajulebasa da sasjelaRsrulebis administraciaze. 

aRniSnuli moTxovna marTlmsajulebis da sasjelaRsrulebis adminis-

traciis mimarT maSin xdeba gansakuTrebiT mniSvnelovani, roca saqme 

exeba ganusazRvrel samarTlebriv cnebebs, an roca kanonmdebeli sas-

jelaRsrulebis administracias gadascems gansazRvruli samarTle-

brivi Sedegebis gazomvisa da Sefasebis SesaZleblobas111.

resocializaciis konstituciuri moTxovna kanonmdebels ar udgens 

regulirebis gansazRvrul koncefcias. aramed, ufro metad aZlevs 

sivrces moqmedi koncefciis ganviTarebisTvis. mas SeuZlia anTro-

pologiuri, kriminologiuri, social-eTikuri da ekonomiuri dargebis 

miRwevebis gaTvaliswineba, romelic SesabamisobaSi iqneba sxva saxelm-

wifoebriv amocanebTan112. 

samuSao, romlis Sesrulebac msjavrdebuls sasjelaRsrulebis 

dros mouwevs, mxolod maSin aris resocializaciis moqmedi saSualeba, 

Tu samuSaos Sesrulebas Tan axlavs aRiareba. ar aris aucilebeli, rom 

es aRiareba finansuri saxis iyos. igi unda iyos vargisi, rom patimari 

moamzados sasjelisagan Tavisufal dros, samomavlod Sesasrulebeli 

kanonzomieri samuSaosTvis. patimrisTvis mxolod aseTi valdebulebis 

dakisrebiT, SeiZleba Tavidan iqnas acilebuli msjavrdebulis deso-

cializacia da xeli Seewyos msjavrdebulis profesiuli unarebis da 

samsaxurTan dakavSirebiT misi pirovnuli unarCvevebis ganviTarebas113.

samuSaos aRiarebasTan dakavSirebuli moTxovna, romelic reso-

cializaciis moTxovnidan gamomdinareobs, exeba mxolod im msjavr-

debulebs, romlebic gansazRvrul samuSaoSi arian CarTuli an romleb-

sac dakisrebuli aqvT garkveuli samuSaos Sesruleba. gansakuTrebuli 

masStabi moqmedebs im msjavrdebulebisTvis, romlebsac eZlevaT pro-

fesiuli ganaTlebis miRebis, gaRrmavebis, sxva RonisZiebebSi monawil-

eobis an skolis damTavrebis SesaZlebloba114.

111  BVerfGE, 98. Band, 1999, S. 201.
112  BVerfGE, 98. Band, 1999, S. 201.
113  BVerfGE, 98. Band, 1999, S. 201.
114  BVerfGE, 98. Band, 1999, S. 202.
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II  sasjelis Sefardeba

1. sasjelis Sefardebis cneba da procesi

1.1. sasjelis daniSvna, rogorc samarTlis Sefardeba 

sasjelis daniSvnis mTeli procesi samarTlis Sefardebas warmoad-

gens115 , rac samarTlis normis realizaciis erT-erTi formaa116 da igi 

gulisxmobs danaSaulebrivi qmedebis samarTlebrivi Sedegis dadgenas, 

romelic moicavs sanqciis (magaliTad, Tavisuflebis aRkveTa, jari-

ma, sazogadoebrivad sasargeblo Sroma da sxv.) SerCevas, misi zomis 

gansazRvras (magaliTad, Tavisuflebis aRkveTis vada, xangrZlivoba), 

agreTve gadawyvetilebis miRebasac imasTan dakavSirebiT, dainiSnos 

realurad mosaxdeli sasjeli Tu pirobiTi msjavri117. pirobiTi ms-

javri sasjelis pirobiTad daniSvnas gulisxmobs. msjavrdebulis mier 

misTvis dakisrebuli movaleobis darRvevisas, pirobiT daniSnuli sas-

jeli SesaZloa realurad aRsruldes. amitom, pirobiTi msjavris dan-

iSvnaze gadawyvetilebis miRebac sasjelis Sefardebis institutTan 

kavSirSi unda ganixilebodes.

sworad aris aRniSnuli Tbilisis saqalaqo sasamarTlos ganaCenSi, 

rom `pirobiTi msjavris gamoyenebis dros, marTalia, sasjeli realu-

rad ar aRsruldeba, magram es imas ar niSnavs, rom ganaCeni saerTod 

ar aRsruldeba. am SemTxvevaSi msjavrdebulis mimarT gamoiyeneba ara 

realuri sasjeli, aramed sxva samarTlebrivi RonisZiebebi _ pirobi-

Ti msjavrisTvis Tanamdevi gamosacdeli vada da saWiroebis SemTxveva-

Si garkveuli movaleobis Sesruleba~118. sakonstitucio sasamarTlos 

gadawyvetilebis Sesabamisad, pirobiTi msjavri aris sasjelis Tanamg-

zavri instituti. pirobiTi msjavri aqcesoruli xasiaTisaa, vinaidan 

igi ar arsebobs sasjelis gareSe119. germaniis uzenaesi sasamarTlos 

gadawyvetilebiT `pirobiTi msjavri aris sasjelis aRsrulebis modi-

fikacia~ (Die Strafaussetzung zur Bewährung ist zwar eine Modifi kation der Strafvoll-
streckung)120.

115  Schäfer/Sander/van Gemmeren, Praxis der Strafzumessung, 5. Aufl ., München, 2012, S. 447, Rn. 
1507.

116  abaSmaZe v., sabWoTa samarTlis normebis Sefardeba, Tb., 1972, gv. 53. 
117  Jescheck H.-H., Weigend Th ., Lehrbuch des Strafrechts, AT, 5. Aufl ., Berlin, S. 871.
118  Tbilisis saqalaqo sasamarTlos gadawyvetileba, 2016 wlis 19 oqtomberi, saqme 

#1/4458-16 (#006030816002).
119  saqarTvelos sakonstitucio sasamarTlos 2009 wlis 13 maisis gadawyvetileba 

#1/1/428, 447, 459; aseve ix. turava m., sisxlis samarTlis zogadi nawilis mimoxilva, 

me-9 gamocema, Tb., 2013, gv. 27.
120  BGHSt, 24. Band, 1972, S. 43.
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sisxlis samarTlis literaturaSi gamoTqmuli marTebuli Sexed-

ulebis Tanaxmad, sanqciis arCeva da gansazRvra samarTlebrivad SeboW-

ili gadawyvetilebaa121. marTalia, mosamarTles aqvs gadawyvetilebis 

miRebis garkveuli farglebi, magram igi SeboWilia samarTliT. 

sasjelis Sefardebisas mosamarTle orientirebulia kanonis zogad 

(magaliTad, ssk-is 53-e muxli) da specialur wesebze (magaliTad, ssk-is 

42-e muxli) da amaSi igulisxmeba mosamarTlis samarTlebrivi SeboWva. 

garda amisa, Tu sasamarTlos gadawyvetileba gasaCivrda zeda instan-

ciaSi, zeda instanciis sasamarTlo qveda instanciis sasamarTlos gad-

awyvetilebis kanonierebas amowmebs122. Tumca, samarTliT mosamarTlis 

SeboWvaSi igulisxmeba ara mxolod moqmedi kanonmdeblobiT SezRudva, 

aramed, agreTve, konstituciuri principebiTac. magaliTad, kanonier-

ebis, samarTlianobis, proporciulobis, sasjelis individualizaciis 

da sxva principebiT, romelic metad mniSvnelovania sasjelis Sefar-

debisas.

SeiZleba moqmedi sakanonmdeblo norma winaaRmdegobaSi modiodes 

konstituciur principebTan, saerTaSoriso samarTlis normebTan da 

standartebTan. aseT dros mosamarTlem sakiTxi ara moqmedi kanon-

mdeblobis, aramed konstituciuri principebis Sesabamisad unda gad-

awyvitos. Tumca, aqve unda aRiniSnos isic, rom mosamarTles amis ga-

keTebis SesaZlebloba yovelTvis erTnairad ar gaaCnia. mniSvnelovania 

imis gaTvaliswinebac, rom moqmedi samarTlis normis gverdis avliT, 

konstituciur principze dayrdnobiT sakiTxis gadawyveta moxdes 

pirovnebis sasargeblod da ara sazianod. 

gansaxilvel sakiTxTan dakavSirebiT, metad mniSvnelovania saqa-

rTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis gadawyvetileba, 

romelic arasrulwlovnobis asakSi danaSaulis Camdenis mimarT sasje-

lis pirobiT daniSvnas Seexeboda. adre moqmedi sakanonmdeblo regu-

laciis mixedviT, arasrulwlovnis mimarT pirobiT sasjelis daniSvna 

mxolod maSin iyo SesaZlebeli, roca danaSaulis Camdeni ara mxolod 

danaSaulis Cadenis, aramed sasamarTlos ganaCenis gamotanis drosac 

iyo arasrulwlovani. maSasadame, Tu danaSaulis Camdeni srulwlovani 

gaxdeboda ganaCenis gamotanamde, sasjelis pirobiT daniSvna SeuZlebe-

li xdeboda, rac kanonis xarvezs warmoadgenda. Tumca, zemoaRniSnuli 

gadawyvetilebis mixedviT, saqarTvelos uzenaesi sasamarTlos sakasa-

cio palatis mosamarTleebma msjavrdebulisTvis pirobiTi msjavris 

daniSvnasTan dakavSirebiT sakiTxi gadawyvites ara sisxlis samarTlis 

121  Jescheck H.-H., Weigend Th ., iqve.
122  Jescheck H.-H., Weigend Th ., iqve.
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kodeqsis maSin moqmedi regulaciis mixedviT, aramed sasjelis msjavr-

debulis pirovnebasa da Cadenil danaSaulTan Tanazomierebis gaTval-

iswinebiT, arasrulwlovnis dacvis saerTaSoriso standartebis Sesa-

bamisad123. 

g. naWyebias TvalsazrisiT, sakasacio palatis mocemuli gad-

awyvetileba imis saukeTeso magaliTia, Tu rogor qmnis mosamarTle 

axal normas, rac samarTlis ganviTarebis SesaZleblobaze miuTiTebs124.

vinaidan mosamarTles sasjelis Sefardebis dros moqmedi sakanon-

mdeblo regulaciidan gadaxvevac uwevs, roca sakanonmdeblo regula-

cia winaaRmdegobaSia konstituciur principTan, Cndeba kiTxva, sasjelis 

daniSvna mxolod samarTlis Sefardebas warmoadgens, Tu sasjelis dan-

iSvnis dros mosamarTle samarTalSemoqmedadac SeiZleba mogvevlinos? 

dasmul kiTxvaze Semdegi pasuxis gacema SeiZleba: mosamarTle ar 

aris kanonSemoqmedi, igi mxolod samarTalSemfardebelia, maSinac, 

roca sakiTxis gadawyveta moqmedi sakanonmdeblo regulaciidan gadax-

veviT uwevs konstituciuri principis sasargeblod. samarTali ar aris 

mxolod moqmedi kanonmdebloba, pozitiuri samarTali, iseve rogorc, 

samarTlis wyaro ara mxolod moqmedi kanonmdeblobaa, aramed, pirvel 

rigSi, samarTlis fuZemdebluri principebi, romelSic samarTlis idea 

gamoxatulebas poulobs125. 

jer kidev hegeli miuTiTebda, rom ̀ kanonTa pozitiuri mxare, upir-

velesad, mxolod maT formas exeba _ imas, rom sulac ZalaSi myofni 

da cnobilni iyon, riTac amasTanave mocemulia imis SesaZlebloba, rom 

Cveulebrivi garegani wesiT cnobilni iyon yvelasTvis. maTi Sinaarsi, 

TavisTavad, gonivrulic SeiZleba iyos da ugunuric, maSasadame, samar-

Tlis sawinaaRmdegoc“126. samarTlis Sefardeba ki gulisxmobs sasje-

lis daniSvnas konstituciuri principebis Sesabamisad, Tundac, moqme-

di kanonmdeblobidan gadaxveviT, maSasadame, sasjelis Sefardebas ara 

ugunuri, aramed gonivruli kanonis Sesabamisad. 

mosamarTle ar aris kanonSemoqmedi, magram igi zogjer samarTal-

Semoqmedadac gvevlineba. erTmaneTisgan gansxvavdeba kanonSemoqmedeba 

da samarTalSemoqmedeba. mosamarTle rom samarTalSemoqmedia, amaze 

123  saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis gadawyvetileba, saqme 

#265ap-15.
124 naWyebia g., wignSi: Todua n. (red.), sisxlis samarTlis kanonmdeblobis liber-

alizaciis tendenciebi saqarTveloSi, Tb., 2016, gv. 102.
125  erT-erTi metad sayuradRebo mosazrebis Tanaxmad, `arsebobs mxolod erTi 

wyaro samarTlisa, saxeldobr, adamianSi moZravi samarTlis grZnoba anu samarTlis 

cnobiereba, romelsac Tavisi adgili aqvs gankuTvnili adamianTa cnobierebis samyaro-

Si~. ix. naneiSvili g., samarTlis filosofiis sakiTxebi, Tb., 1992, gv. 129.
126  hegeli, gonis filosofia, germanulidan qarTulad Targmna n. naTaZem, Tb., 

1984, gv. 302.
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metyvelebs termini `samosamarTlo samarTali“. samosamarTlo samar-

TalSemoqmedebas farTod gauRo kari moqmedma saqarTvelos ss kode-

qsma, gansxvavebiT sabWouri ss kanonmdeblobisgan127.

samarTlis Sefardebis dros mosamarTlis funqciasTan dakavSire-

biT metad saintereso mosazrebas gamoTqvams l. bregvaZe, romel-

ic Tvlis, rom mosamarTlis funqciis dayvanam martooden teqnikur, 

araSemoqmedebiT saqmianobamde SeiZleba gamoiwvios sazogadoebis dis-

tancireba oficialuri marTlmsajulebisgan, gaucxoeba kanonismieri 

gadawyvetilebebisadmi, undobloba normatiuli ganawesebis mimarT da 

erTaderTi gamosavlis saxiT, isev mosamarTlis miCneva kanonmdebel-

sa da sazogadoebas Soris erTgvar mediatorad, romelmac xalxamde 

unda miitanos da erTgvarad `moTargmnos“ kanonmdeblis neba. misi 

SexedulebiT, mosamarTlis miCneva `mediatorad“ SeiZleba mosamarT-

lis profesiis dakninebadac iqnas aRqmuli. mosamarTles ara mxolod 

saxelmwifoebrivi, aramed sazogadoebrivi uflebamosilebac eniWeba, 

rac imas niSnavs, rom igi ara mxolod saxelmwifo marTlmsajulebas, 

aramed sazogadoebasa da marTlmsajulebis sistemas Soris piruTvnel 

Suamavalsac unda warmoadgendes128. 

Tavisufali samarTlis skolis erT-erTi winamorbedis oskar fon 

biulovis TvalsazrisiT, sakanonmdeblo xarvezis dros mosamarTles 

unda mieces diskreciis ufleba, rac xels Seuwyobs arsebuli iuridi-

uli problemis efeqturad gadaWras. kanoni moqmedebaSi unda moiyvanos 

mosamarTlem realuri cxovrebiseuli procesebisa da faqtobrivi urT-

ierTobebis gaTvaliswinebiT. xalxisTvis samarTals qmnis ara mxolod 

kanoni, aramed kanoni da samosamarTlo saqmianoba erTobliobaSi129.

metad saintereso mosazrebas gamoTqvams franc adikesi, romlis 

mixedviT, mosamarTle ar aris sakanonmdeblo nebis brma ganmaxorcie-

lebeli, aramed samarTalSefardebis aqtiuri, racionaluri monawilea. 

mosamarTles eZleva SesaZlebloba, saWiroebis SemTxvevaSi racional-

ur argumentebze dayrdnobiT srulyos marTlwesrigi130.

Tavisufali samarTlis skolis moZRvrebis mixedviT, iq, sadac 

kanoni ar aris srulyofili da ganicdis xarvezs, mosamarTles eZleva 

127  mxedvelobaSia ss kodeqsis 32-e da 38-e muxlebi, romlebic marTlwinaaRmdego-

bis da bralis gamomricxav zekanonur garemoebaTa safuZvelze piris pasuxismgeblobis-

gan gaTavisuflebis SesaZleblobas iZleva.
128 bregvaZe l., Tavisufali samarTlis skolis Camoyalibeba da ganviTareba: 

sakanonmdeblo da spontanuri mowesrigebis dilemebi, wignSi: feraZe g. (red.), samarT-

lisa da politikuri azrovnebis istoriis narkvevebi, wigni III, Tb., 2015, gv. 153-154.
129  amis Sesaxeb ix. bregvaZe l., dasax. naSr., gv. 156.
130  amis Sesaxeb ix. bregvaZe l., dasax. naSr., gv. 157; Adickes F., Zur Lehre von den 

Rechtsquellen, insbesondere über die Vernunft  und die Natur der Sache als Rechtsquellen und über das 
Gewohnheitsrecht, Cassel & Goettingen, Verlag von Georg H. Wigand, 1872.
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`mefuri“ Tavisufleba (`Königliche Freiheit“) da aseT dros mosamarTlis 

Tavisufleba (xarvezian) kanonze maRla dgeba. igi dakavSirebulia mTe-

li marTlwesrigis RirebulebiT masStabebTan. sakanonmdeblo xarvezis 

Sevsebisas mas aqvs aucilebeli sazRvari sakuTari samarTlebrivi cod-

nis gaTvaliswinebis TvalsazrisiT131. erTi mxriv, mosamarTlis codna 

da gamocdileba aris gansazRvruli da, meore mxriv, misi Tavisufle-

bac zRvardebulia im RirebulebiTi masStabebiT, rac safuZvlad ude-

vs marTlwesrigs ara rogorc fragmentuls, aramed rogorc mTlians.

Tavisufali samarTlis skola uaryofda kanonis mier mosamarT-

lis SeboWvis principebs132, magram es vrceldeba ara yvela kanonze, 

magaliTad, samarTlianze, aramed iseTze, romelic xarvezebs Seicavs 

da ver pasuxobs samarTlianobis moTxovnebs. maSasadame, mosamarTle 

aris SeboWili samarTlianobis principiT, Sesabamisad, samarTliani da 

ara usamarTlo kanoniT. mosamarTlis mier sasjelis daniSvnis gad-

awyvetileba moqmedi kanonmdeblobis farglebSi ar gamoricxavs mo-

samarTlis Tavisuflebas. kanoniT gaTvaliswinebuli sanqciac, ro-

gorc wesi, mosamarTles garkveul Tavisuflebas aniWebs, magram es 

Tavisufleba SezRudulia mizanSewonilobis moTxovniT133. Tumca, am 

SemTxvevaSi igulisxmeba kanoni, romelic gadawyvetilebis miRebisas 

mosamarTlis Tavisuflebis garkveul farglebs ar gamoricxavs. mag-

aliTad, absoluturad gansazRvruli sanqciis farglebSi SeuZlebe-

lia saubari mosamarTlis Tavisuflebaze da Sefardebuli sanqciis mi-

zanSewonilobaze. 

sasjelis Sefardebisas samosamarTlo samarTlis mniSvnelobaze 

sayuradReboa germaniis sakonstitucio sasamarTlos gadawyvetileba, 

romlis mixedviTac, mosamarTlis saqmianoba ar mdgomareobs mxolod 

kanonmdeblis gadawyvetilebis aRiarebasa da gadmocemaSi. marTlm-

sajulebis amocanas gansakuTrebiT SeiZleba warmoadgendes sakuTar 

gadawyvetilebaSi im RirebulebiTi warmodgenebis realizeba da saaS-

karaoze gamotana, romelic konstituciuri marTlmsajulebisTvis 

imanenturia (Sinagania) da ar aris an arasruladaa gamoxatuli weri-

lobiTi kanonis teqstSi134. Tumca es ise ar unda iqnas gagebuli, rom 

mosamarTles sruli TviTnebobis ufleba hqondes. 

SeiZleba kanoni Tavis funqcias ver asrulebdes samarTlebrivi 

problemis gadawyvetasTan dakavSirebiT. aseT dros mosamarTlis gad-

131  Rüthers/Fischer/Birk, Rechtstheorie mit juristischer Methodenlehre, 8. Aufl ., München, 2015, S. 
381, Rn. 610.

132  xubua g., samarTlis Teoria, Tb., 2004, gv. 181.
133  lobJaniZe g., saxelmwifosa da samarTlis zogadi Teoria, Tb., 2003, gv. 504. 
134 BVerfGE, 34. Band, 1973, S. 287; Stahl D., Strafzumessungstatsachen zwishen Verbrechenslehre 

und Straft heorie, Berlin, 2015, S. 27.
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awyvetileba xarvezs avsebs praqtikuli gonis masStabis da samarTlia-

nobaze arsebuli sazogadoebis saerTo warmodgenis mixedviT135.

mosamarTlem konkretul SemTxvevaze sakiTxis gadawyvetisas unda 

gamoiyenos moqmedi kanonmdebloba, rogorc logikuri mTlianoba, ma-

gram kanoni yovelTvis ar warmoadgens aseT logikur mTlianobas. kan-

onSi SeiZleba adgili hqondes xarvezs. aseT dros, Tavisufali samarT-

lis skolis mixedviT, sasamarTlos unda mieces Tavisufali mosazrebis 

da Semoqmedebis SesaZlebloba. niSnavs Tu ara es Tavisufleba mosamar-

Tlis subieqtur Tavisuflebas? rasakvirvelia, ara. mosamarTles unda 

mieniWos Tavisufali mosazrebis ufleba im pirobiT, rom is amave dros 

ixelmZRvanelebs obieqturi kriteriumiT136. obieqturi kriteriumi 

SeiZleba iyos rogorc samarTlianobis masStabi, ise saganTa buneba.

samarTlebriv da demokratiul saxelmwifoSic SeiZleba mosamar-

Tlem samarTlianobis principidan gamomdinare ar Seasrulos marTl-

wesrigis calkeuli normis moTxovna da uari Tqvas mis morCilebaze137. 

samarTlebriv saxelmwifoSi gaumarTlebelia mosamarTlisTvis us-

amarTlo kanonisadmi morCilebis moTxovna. kanonisadmi morCilebaze 

uaris Tqma yovelTvis ar aris gamarTlebuli. kanonisadmi daumor-

Cilebloba mxolod maSin iRebs gamarTlebas, roca kanoni iseT xarvezs 

Seicavs, romelic ar iZleva samarTliani gadawyvetilebis miRebis Ses-

aZleblobas.

sasjelis Sefardeba samarTalSefardebis procesia, magram samar-

TalSefardeba ar unda gavigoT viwrod, rogorc mxolod moqmedi, 

pozitiuri samarTlis normis Sefardeba. igi aseve gulisxmobs sakiTxis 

gadawyvetas samarTlis ideis da samarTlianobis principis Sesabamisad.

rodesac kanonis sityvasityviTi ganmarteba usamarTlo Sedegs 

iZleva, igi unda ganimartos contra legem, anu teqstis sityvasityviTi 

JReradobis sawinaaRmdegod. aseTi ganmarteba upiratesobas aniWebs 

konstituciur marTlwesrigs, konkretuli sakiTxis swor, samarTlian 

gadawyvetas. marTlwesrigi unda iyos samarTliani da ara usamarTlo. 

mosamarTlem unda imoqmedos im Rirebulebebis mixedviT, romelic 

safuZvlad udevs samarTlis sistemas, mTel marTlwesrigs138. normis 

contra legem ganmarteba ar aris marTlwesrigis sapirispiro ganmarteba, 

piriqiT, aseTi ganmarteba emsaxureba marTlwesrigis dacvas. 

samarTlisa da samarTlianobis urTierTmimarTebaze, samarTliano-

bis mniSvnelobaze metad sayuradReboa is sityvebi, romliTac iwyeba 

135 BVerfGE, 34. Band, 1973, S. 287.
136  vaCeiSvili al., samarTlis zogadi Teoria, Tb., 2010, gv. 174-175.
137  Rüthers/Fischer/Birk, dasax. naSr., gv. 564, gverdiTi velis nomeri. 947.
138  xubua g., samarTlis Teoria, Tb., 2004, gv. 161. 
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iurisprudenciis yvelaze didi da mniSvnelovani naSromi: `samarTali 

aris marTlwesrigisa da samarTlianobis xelovneba“139. samarTali sazo-

gadoebrivi interesebis dakmayofilebas emsaxureba, Tumca, samarTali 

aris ara sazogadoebrivi interesebis jami, aramed am interesTa samar-

Tliani wesrigis Semqmneli140.

samarTlis amocana samarTlianobis miRwevaa, magram aranakleb mniS-

vnelovania samarTlebrivi usafrTxoebis uzrunvelyofa. samarTlia-

noba da samarTlebrivi usafrTxoeba erTmaneTTan mWidro kavSirSia, 

magram zogjer isini SeiZleba konkurencias uwevdnen erTmaneTs141. 

samarTlianobis da samarTlebrivi usafrTxoebis dapirispirebisas 

arsebiTia usamarTlobis masStabis gaTvaliswineba. Tu usamarTloba 

mouTmenel masStabs ar aRwevs, upiratesoba samarTlebriv usafrTxoe-

bas unda mieniWos, magram rodesac usamarTlobis masStabi ganuzomlad 

didia, samarTlebriv usafrTxoebas konkurencias samarTlianoba uwevs 

da gadawyvetileba mis sasargeblod miiReba142. 

rogorc germaneli mecnieri h.l. giunTeri aRniSnavs, sasjelis 

daniSvna gulisxmobs samarTlis Sefardebas, romelic ar warmoadgens 

intuiciur `xelovnebas~, sadac mosamarTle cdilobs ufro grZno-

bas miendos143. mocemul debulebaSi sworia is, rom sasjelis daniSvna 

samarTlis Sefardebad iwodeba, magram amasTan erTad arc imis uary-

ofa SeiZleba, rom aRniSnuli procesi erTgvar `xelovnebas~ marTlac 

saWiroebs. marTalia, es ar gulisxmobs raime artistul unars, ra-

sac, magaliTad, dacvis, saadvokato uflebamosilebis ganxorciele-

ba moiTxovs, magram mosamarTlesac unda uwyobdes xels is Tvisebebi, 

romelic aucilebelia samarTliani sasjelis Sesafardeblad. am SemTx-

vevaSi sayuradReboa samarTlianobis gancda. samarTlis Sefardebis 

dros mosamarTles unda hqondes imis rwmena da grZnoba, rom Sefar-

debuli sasjeli samarTliania. 

saqarTvelos sakonstitucio sasamarTlos gadawyvetilebis Sesa-

bamisad, mosamarTle ara mxolod kanonis kargad mcodne unda iyos, ar-

amed amasTan erTad mas bevrad meti moeTxoveba. metad mniSvnelovania, 

rom mosamarTle flobdes im Tvisebebs, romelic mas samarTliani da 

miukerZoebeli arbitris funqciis Sesrulebis SesaZleblobas miscems. 

mosamarTle gadawyvetilebas Sinagani rwmenis safuZvelze iRebs, Tum-

ca mxolod kanonis codna da gadawyvetilebis miReba Sinagani rwmenis 

139  cipeliusi r., iuridiuli meTodebis moZRvreba, meaTe gadamuSavebuli gamoce-

ma, qarTulad Targmna l. ToTlaZem, miunxeni, 2006, gv. 11.
140  cipeliusi r., dasax. naSr., gv. 12. 
141  cipeliusi r., dasax. naSr., gv. 12. 
142  Radbruch G., Rechtsphilosophie, 2. Aufl ., Heidelberg, 2003, S. 216.
143  Günther H-L., Systematische Grundlagen der Strafzumessung, JZ 22/1989, S. 1025.
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mixedviT ar aris sakmarisi obieqturi gadawyvetilebis misaRebad144. 

aRniSnul sakiTxTan dakavSirebiT arsebiTi mniSvneloba eniWeba mo-

samarTlis pirovnul Tvisebebsac. 

mosamarTlis pirovnebis gansakuTrebul mniSvnelobaze amaxvileb-

da yuradRebas cnobili avstrieli mecnieri erlixic, romelic mas 

marTlmsajulebis garantad Tvlida. misi TvalsazrisiT, humanuri 

marTlmsajulebis damkvidreba swored mosamarTlis individualur un-

ar-Cvevebsa da pirovnul Rirsebebzea damokidebuli. mosamarTles re-

alur cxovrebiseul movlenebTan dakavSirebiT iseTi codna da gamoc-

dileba unda hqondes, romelic gamoricxavs mis SesaZlo TviTnebobas 

da samarTliani gadawyvetilebis gamotanis safuZveli iqneba145.

rodesac saubaria mosamarTlis mier samarTliani gadawyvetilebis 

miRebaze, Cndeba kiTxva imasTan dakavSirebiT, Tu ra kriteriumebiT 

miiReba aseTi gadawyvetileba. mosamarTle eyrdnoba sakuTar xedvas 

samarTlianobaze, Tu sazogadoebis umravlesobis samarTlianobis Seg-

rZnebas? 

dasmul SekiTxvas r. cipeliusi Semdegnairad pasuxobs: samarT-

lebrivi gadawyvetilebebi ara calkeuli mosamarTlis individualur 

zepersonizirebul xedvaze, aramed samarTlianobis Sesaxeb sazoga-

doebis umravlesobis warmodgenazea damokidebuli. samarTlianobis 

sakiTxebi umravlesobis warmodgenebis safuZvelze wydeba. mosamar-

Tle, rogorc am sazogadoebis warmomadgeneli, maT gabatonebul azrs 

misdevs. maSasadame, iseTi gadawyvetileba unda iqnas miRebuli, romel-

ic umravlesobis samarTlianobis SegrZnebas Seesabameba da, Sesabamis-

ad, umravlesobis mier iqneba aRiarebuli146. 

kanonmdebloba gadawyvetilebis mimRebs mixedulebis Tavisuflebas 

SeiZleba aniWebdes, magram es Tavisufleba ar aris absoluturi. igi 

erTgvarad SeboWilia umravlesobis mixedulobiT, rac imas gulisx-

mobs, rom gadawyvetilebis mimRebma unda gaiTvaliswinos umravleso-

bis mixeduleba anu is, dauWerda Tu ara umravlesoba mxars amgvar 

gadawyvetilebas147. 

mniSvnelovania isic, rom mosamarTle gadawyvetilebas zogjer saku-

Tari samarTlebrivi SegrZnebis safuZvelze iRebs. es exeba iseT SemTx-

vevebs, roca kanoni mosamarTles gadawyvetilebis miRebis garkveul 

144 saqarTvelos sakonstitucio sasamarTlos 2006 wlis 15 dekembris #1/3/393,397 

gadawyvetileba, II. p. 3; tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., 

adamianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samarTalwarmoebis 

praqtika, Tb., 2013, gv. 600-601.
145  amis Sesaxeb ix. bregvaZe l., dasax. naSr., gv. 162.
146  cipeliusi r., dasax. naSr., gv. 20-21.
147  gogiaSvili g., samosamarTlo samarTali, Tb., 2014, gv. 33-34.
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Tavisuflebas aZlevs. Tumca, SesaZloa individualuri samarTlebrivi 

SegrZnebis farglebSic bevri kiTxva samarTlianobaze pasuxgauceme-

li iyos. aseT dros mosamarTles uwevs iseTi gadawyvetilebis miReba, 

romliTac samarTlianoba ki ar iqna miRweuli, aramed `gariskuli“148. 

mTavaria, rom mosamarTlis mizani samarTlianobis miRweva iyo, rac 

amarTlebs miRebul gadawyvetilebas, miuxedavad imisa, rom samarTlia-

noba ver iqna miRweuli. 

zemoT moyvanili msjelobidan SeiZleba davaskvnaT, rom samar-

Tliani gadawyvetilebis misaRebad mosamarTle zogjer sakuTar Sexed-

ulebas, xolo rig SemTxvevebSi umravlesobis samarTlianobis Seg-

rZnebas eyrdnoba. aqedan Tu romelia prioritetuli kriteriumi es 

damokidebulia calkeul SemTxvevaze. maSin, roca mosamarTle kanoniT 

gansazRvrul farglebSi moqmedebs, Tu kanoni xarvezs ar Seicavs, mas 

am sakanonmdeblo farglebSi garkveuli Tavisufleba aqvs miniWebuli 

da xelmZRvanelobs sakuTari SexedulebiTac Sesafardebeli sasjelis 

zomis dadgenisas. magram, Tu sakanonmdeblo regulacia usamarTloa da 

uwevs misgan gadaxveviT gadawyvetilebis miReba, mosamarTlem, pirvel 

rigSi, umravlesobis samarTlianobis SegrZneba unda gaiTvaliswinos. 

SeuZlebelia mosamarTlem sakanonmdeblo regulirebisgan gadaxveviT 

sakiTxi gadawyvitos samarTlianobaze mxolod sakuTari Sexedulebis 

safuZvelze. aseT dros mosamarTlis gadawyvetileba swored sazoga-

doebis umravlesobis warmodgenebs unda Seesabamebodes, imisTvis rom 

man amave umravlesobisgan Sesabamisi aRiarebac moipovos. 

1.2. sasjelis Sefardeba da konstitucia

sasjelis Sefardebis procesSi konstituciis, rogorc qveynis 

ZiriTadi kanonis, uzenaesoba xorcieldeba sasjelis SefardebasTan 

dakavSirebuli iseTi moTxovnebiT, romelic gamomdinareobs bralis 

principidan, adamianis Rirsebis uflebidan, araTanazomieri Carevis 

akrZalvidan, Tanasworobis principidan, kanonis gansazRvrulobidan149. 

TiToeuli sisxlis samarTlis norma Seicavs dasjadi qmedebis 

uaryofiT socialur-eTikur Sefasebas. am uaryofiTi Sefasebis konk-

retizireba xdeba sasamarTlos ganaCenSi. sisxlis samarTlis normasa 

da sasamarTlos ganaCenSi asaxuli uaryofiTi Sefaseba dasjad qmede-

basTan dakavSirebiT efuZneba adamianis Rirsebis uflebas. amitomac 

sisxlis samarTali konstituciurad gansakuTrebiT aris dakavSirebu-

148  cipeliusi r., dasax. naSr., gv. 21-22. 
149  Miebach, in: MüKo, Strafgesetzbuch, Band 2., 2. Aufl ., München, 2012, S. 184, §46 Rn. 17.
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li bralis da proporciulobis principebTan. sisxlis samarTali maSin 

aris samarTlebrivi sikeTis dacvis `ultima ratio“, roca gansazRvruli 

qmedeba, romelic akrZalulia, socialurad gansakuTrebiT sazianoa da 

adamianTa TanacxovrebisTvis autanelia, ris gamoc misi Tavidan ac-

ileba aucilebelia150. 

saxelmwifos amocana ar aris Tavisi moqalaqeebi `ukeTesi gaxados“ 

da arc samarTali arTmevs moqalaqeebs Tavisuflebas imisTvis, rom 

isini `ukeTesi gaxdnen“151. sisxlis samarTali ar emsaxureba adamianTa 

aRzrdis da ukeTesad qcevis mizans. srulwlovani msjavrdebulebis 

mimarT sasjeli ar asrulebs aRmzrdelobiT funqcias, rasac ver vi-

tyviT arasrulwlovani msjavrdebulebis mimarT gamosayenebel sas-

jelze. 

samarTlebrivi saxelmwifos principidan gamomdinare, proporci-

ulobis principi irRveva, Tu adamians Tavisufleba aRekveTa maSin, 

roca arc dasjadi qmedebaa ganxorcielebuli da misi qmedebiT sazoga-

doebrivi wesrigis arc mtkivneul, sagrZnob darRvevas hqonia adgili152.

vinaidan sisxlis samarTali samarTlebrivi dacvis pirveladi sa-

Sualeba ar aris, xolo sisxlissamarTlebrivi Careva yvelaze metad 

xistia, sasjelis gamoyeneba da sisxlis samarTlis normis Sefardeba 

proporciulobis principis moTxovnas unda akmayofilebdes153.

sasjeli, dasjadi qmedebis saxis da zomis gaTvaliswinebiT, ar Sei-

Zleba iyos araTanazomieri, sastiki, arahumanuri da damamcirebeli154. 

aRniSnuli konstituciursamarTlebrivi moTxovna gaTvaliswinebulia 

saqarTvelos konstituciis me-9 muxliT. 

saxelmwifoebrivi dasjis sferoSi arsebiTi mniSvnelobisaa bralis 

principi, romlis mixedviTac, sasjelis winapiroba bralia (`nulla poe-
na sine culpa“). aRniSnuli principi konstituciuri rangisaa. igi samar-

Tlianobis ideazea orientirebuli da gamomdinareobs samarTlebrivi 

saxelmwifos principidan155. 

sasjelis bralTan Tanazomierebis principi da misi konstituciuri 

rangi adamianis piradi pasuxismgeblobidan da Rirsebis uflebidan ga-

momdinareobs156. pasuxismgebloba personaluria. yvela adamiani individ-

ualurad agebs pasuxs, rac bralis principTan kavSirSia. personaluri pa-

suxismgebloba gamoricxavs koleqtiur pasuxismgeblobas da gulisxmobs 

150 BVerfGE, 96. Band, 1998, S. 249.
151  BverfGE, 22. Band, 1968, S. 219-220.
152  BverfGE, 22. Band, 1968, S. 219-220.
153  BverfGE, 88. Band, 1993, S. 258.
154  BverfGE, 50. Band, 1979, S. 215.
155  BverfGE, 50. Band, 1979, S. 214.
156  BverfGE, 86. Band, 1993, S. 313.
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pasuxismgeblobas sakuTari bralis xarisxis mixedviT. sisxlis samarTlis 

literaturaSi araerTgvarovani mosazrebaa imasTan dakavSirebiT, Tu 

ras efuZneba personaluri pasuxismgebloba: bralis Tu bralis xarisxis 

personalurobas? gamoTqmuli erT-erTi mosazrebiT, personaluria ara 

brali, aramed bralis xarisxi157, magram vfiqrob, aRniSnuli mosazreba 

sakamaToa. bralis xarisxis personaluroba bralis personalurobazec 

miuTiTebs, rasac ver vityviT sisxlissamarTlebriv umarTlobaze. 

saxelmwifoebrivi dasja (`Staatliches Strafen“) exeba individs da emyare-

ba adamianis Rirsebidan gamomdinare Rirebulebebs. amdenad, adamianis 

Rirseba aris sasjelis arsis, bralis da samagieros mizRvis urTierT-

mimarTebis ganmsazRvreli mniSvnelovani faqtori. bralis principi 

adamianis Rirsebisadmi pativiscemis moTxovnidanac gamomdinareobs. 

sasjeliT damnaSavis marTlsawinaaRmdego da socialur-eTikurad mc-

dari qmedeba ikicxeba. aseTi sisxlissamarTlebrivi reaqcia individu-

aluri gasakicxaobis dadgenas moiTxovs da mis gareSe samarTlebrivi 

saxelmwifos principTan winaaRmdegobaSi modis. vinaidan sasjeli 

samarTlebrivi sikeTis dacvis ukanaskneli saSualeba anu `ultima ratio“ 
aris, bralis principi araTanazomieri Carevis akrZalvis gansakuTrebul 

gamoxatulebas warmoadgens. ramdenadac sisxlissamarTlebrivi sasje-

li Cadenil umarTlobaze umkacres saxelmwifo reaqcias warmoadgens, 

sasjelis sakanonmdeblo miznis misaRwevad Sefardebuli sasjeli dam-

naSavis brals ar SeiZleba aWarbebdes. sasjelma ar SeiZleba damnaSave 

damnaSaveobis winaaRmdeg brZolis SiSvel obieqtad aqcios. sasjeli ar 

unda iyos iseTi mkacri, rom damnaSavem misi individualuri da social-

uri arsebobisTvis ZiriTadi winapirobebis SenarCuneba ver SeZlos158. 

danaSauli bralis sxadasxva xarisxiT SeiZleba ganxorcieldes, ami-

tom mosamarTles unda hqondes SesaZlebloba, rom sasjeli mas Seusa-

bamos. ar SeiZleba mosamarTle iZulebuli iyos, Seufardos damnaSaves 

mis bralTan Seusabamo sasjeli159. mosamarTlem rom SeZlos damnaSav-

isTvis bralis xarisxis Sesabamisi sasjelis Sefardeba, sasjeli ar 

unda iyos absoluturad gansazRvruli. absoluturad gansazRvruli 

sanqcia ar iZleva sasjelis individualizaciis da bralis principis 

Sesabamisad sasjelis Sefardebis SesaZleblobas. 

sasjelis Sefardebis konstituciuri masStabi Seicavs minimalur 

moTxovnebs ara mxolod mosamarTlisTvis, romelic man sasjelis Se-

fardebisas unda gaiTvaliswinos, agreTve kanonmdeblisTvisac, rome-

157  naWyebia g., wignSi: naWyebia g., Todua n., (red.), sisxlis samarTali, zogadi naw-

ili, saxelmZRvanelo, mesame gamocema, Tb., 2018, gv. 326-329. 
158  Miebach, ebenda, Rn. 18.
159  BverfGE, 54. Band, 1981, S. 108.
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lic sisxlissamarTlebrivi muqaris normirebisas srulebiT ar aris 

Tavisufali. bralis principi moiTxovs Sesabamisi qmedebis Semadgen-

lobisTvis konkretuli sanqciis sakanonmdeblo dadgenas. gansazRvru-

lobis principi moiTxovs sanqciis rogorc minimaluri, ise maqsimalu-

ri zRvris dadgenas imisTvis, rom mosamarTlem SeZlos umarTlobis da 

bralis Sesabamisad sasjelis Sefardeba160. 

samarTlebrivi saxelmwifos principidan gamomdinare, kanonmdeb-

els miT ufro mkacri moTxovnebi waeyeneba kanonis gansazRvrulobaze, 

rac ufro intensiuria Carevis zemoqmedeba161. 

rac ufro mkacria sasjeli, miT ufro mkacria misi proporciulo-

bis Semowmebis kriteriumebic. magaliTad, Tavisuflebis aRkveTis sax-

iT sasjelis gansazRvrisas, sasjelis proporciulobis Semowmebis kri-

teriumi gansakuTrebiT mkacria, vidre sxva SemTxvevebSi.

1.3. sasjelis Sefardebis etapebi

sasjelis Sefardebis sxvadasxva etapebs gamohyofen. mecnierTa naw-

ili 3 etaps162, nawili 5,163 xolo mesame nawili 8 etaps gamohyofs. h. l. 

giunTeris164 TvalsazrisiT, pirveli etapia: sasjelis sakanonmdeblo 

farglebis SerCeva; meore etapi: sasjelis Sefardebis miznis dadge-

na; mesame etapi: sasjelis SefardebisTvis relevanturi garemoebebis 

SerCeva; meoTxe etapi: sasjelis SefardebisTvis relevanturi TiToeu-

li garemoebis izolirebulad Sefaseba; mexuTe etapi: sasjelis Sefar-

debisTvis mniSvnelovani yvela garemoebis awon-dawonva; meeqvse etapi: 

danaSaulebrivi qmedebis misadageba sasjelis sakanonmdeblo far-

glebTan; meSvide etapi: sasjelis Sefardebaze gadawyvetilebis miReba; 

merve etapi: sasjelis Sefardebisas socialuri dacvis RonisZiebisT-

vis ukuqceviTi Zalis miniWeba. es ukanaskneli ramdenad SeiZleba sas-

jelis Sefardebis stadiad iqnas ganxiluli, SeiZleba sakamaTo iyos. 

aRniSnuli etapebi ufro vrclad iqneba qvemoT ganxiluli. sas-

jelis Sefardebis etapebze gamoTqmuli gansxvavebuli Sexedulebebis 

miuxedavad, SeuZlebelia imis uaryofa, rom sasjelis SefardebisTvis 

mniSvnelovania TiToeuli zemoT dasaxelebuli etapi da is komponen-

tebi, romlebsac es etapebi moicaven.

160  Miebach, ebenda, Rn. 19.
161  BverfGE, 86. Band, 1993, S. 311.
162  Schäfer/Sander/van Gemmeren, Praxis der Strafzumessung, 5. Aufl ., München, 2012, S. 255, Rn. 

882.
163  Fahl C., Aus der Praxis: Komplizierte Strafzumessung, Jus 1998, S. 748.
164  Günther H-L., dasax. naSr., gv. 1026.
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1.3.1. sasjelis Sefardeba da sasjelis 

sakanonmdeblo farglebi

sasjelis sakanonmdeblo farglebis dadgena sasjelis Sefardebis 

pirvel etaps warmoadgens, rac gamomdinareobs principidan nulla poe-
na sine lege. sasjelis Sefardebis wanamZRvaria qmedebis Semadgenlobis 

ganmarteba da Sesafasebeli SemTxvevis subsumfcia165. qmedebis Semad-

genloba ki ar arsebobs Sesabamisi sanqciis gareSe. rogorc cnobilia, 

sisxlis samarTlis kerZo nawilis muxlebi Sedgeba dispoziciisgan, ro-

melic qmedebis Semadgenlobas moicavs da sanqciisgan, sadac sasjelis 

saxe da zoma aris gaTvaliswinebuli. aqedan gamomdinare, Sesafasebeli 

SemTxvevis subsumfciiT, faqtobrivad, sasjelis sakanonmdeblo far-

glebis dadgenasac eyreba safuZveli. 

kanonierebis principis mixedviT, ar arsebobs sasjeli kanonis ga-

reSe, rac imas gulisxmobs, rom mosamarTlem msjavrdebuls mxolod 

is sasjeli unda Seufardos, romelic kanoniTaa gaTvaliswinebuli im 

qmedebisTvis, romlis gamoc moxda msjavris dadeba.

kanoni mosamarTles konkretul SemTxvevebSi sasjelis Sesafardeb-

lad farTo sazRvrebs utovebs. sisxlissamarTlebrivi normebi calkeu-

li qmedebisTvis xSirad iTvaliswinebs jarimas da Tavisuflebis aRkve-

Tas. kanoni arc imaze miuTiTebs, sasjelis sakanonmdeblo farglebSi 

sasjeli ra SemTxvevaSi rogor unda ganisazRvros, rac mosamarTles 

sasjelis Sefardebis dros met pasuxismgeblobas akisrebs. Tumca, zo-

gierTi qmedebisTvis gaTvaliswinebulia uvado Tavisuflebis aRkve-

Ta an grZelvadiani Tavisuflebis aRkveTa, rac mosamarTlisgan mainc 

moiTxovs im garemoebaTa yuradRebiT Sefasebas da awon-dawonvas, rom-

lebsac SeuZliaT zegavlenis moxdena sasjelis zomaze, magram aseT 

dros mosamarTlis mixedulebis farglebi ufro SezRudulia, vidre 

maSin, roca sisxlis samarTlis norma konkretuli qmedebisTvis sxva-

dasxva, radikalurad gansxvavebuli, tipis sasjels iTvaliswinebs. 

1.3.2. sasjelis Sefardebis miznis dadgena

sasjelis Sefardebis erT-erTi etapi, rogorc ukve iTqva, sasjelis 

Sefardebis miznis dadgenaa, rac imas niSnavs, rom sasjeli sxvadasxva 

mizans emsaxureba, magram yvela saxis sasjeli erTnairad ar uwyobs 

xels yvela miznis miRwevas da amitom, unda dadgindes romeli miza-

165  Günther H-L., dasax. naSr., gv. 1026.
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nia ufro mniSvnelovani konkretuli SemTxvevidan gamomdinare. didi 

xania cnobilia, rom sasjelis Sefardebisas sasjelis mizani centra-

lur rols asrulebs. sasjelis miznebTan dakavSirebiT araerTgvaro-

vani Sexeduleba arsebobs. amiT unda aixsnas is faqti, rom sasjelis 

miznebze dRemde ramdenime Teoria Camoyalibda166. qvemoT mokled iqne-

ba ganxiluli sasjelis miznebi da aRniSnul sakiTxTan dakavSirebiT 

Camoyalibebuli Teoriebi.

1.3.3. sasjelis SefardebisTvis relevantur 

garemoebaTa dadgena

sasjelis miznebi mniSvnelovan rols asrulebs imis gansazRvraSi, 

Tu romeli faqtobrivi garemoeba SeiZleba iyos relevanturi sasjelis 

SefardebisTvis. danaSaulebrivi qmedebis ganxorcielebisa da damnaSa-

vis pirovnebisTvis damaxasiaTebeli TiToeuli faqtori mxedvelobaSia 

misaRebi, vinaidan igi mniSvnelobas iZens, Tu gaTvaliswinebuli iqneba 

sasjelis mizani. sasjelis miznebis gaTvaliswinebiT, germanul iurid-

iul literaturaSi, sasjelis SefardebisTvis relevantur sami kate-

goriis garemoebas gamohyofen: bralis ganmsazRvreli, generalurpre-

venciulad da/an specialurprevenciulad mniSvnelovani garemoeba167. 

sasjelis SefardebisTvis relevanturi garemoebebidan general-

urprevenciuli mniSvnelobis garemoebis gamoyofa sakamaToa, vinaidan, 

rogorc zemoT aRiniSna, sasjelis Sefardebis dros mosamarTlem 

aqcenti specialurprevenciulad relevantur garemoebaze unda gaake-

Tos, raTa msjavrdebuli ar iqces damnaSaveobis winaaRmdeg brZolis 

SiSvel iaraRad.

saqarTvelos ss kodeqsis 53-e muxlis me-3 nawilSi CamoTvlilia is 

garemoebebi, romelic mosamarTlem sasjelis Sefardebis dros unda 

166  sasjelis miznebze arsebuli Teoriebis mimoxilva ix. vaCeiSvili al., sasje-

li da socialuri dacvis RonisZiebani, Tb., 1960, gv. 28-134; lekveiSvili m., sasjelis 

miznebi da sasjelis Sefardebis sisxlissamarTlebrivi da kriminologiuri aspeqte-

bi, `marTlmsajuleba da kanoni~, 2014, #4; lekveiSvili m., sasjelis miznebi da aras-

rulwlovanTa sasjelis daniSvnis specifika, krebulSi: lekveiSvili m., SalikaSvili m., 

(red.), arasrulwlovanTa sasjelisa da aRmzrdelobiTi xasiaTis iZulebiTi RonisZiebis 

Sefardebis problemebi, Tb., 2011; lekveiSvili m., wignSi: naWyebia g., Todua n., (red.), 

sisxlis samarTali, zogadi nawili, saxelmZRvanelo, mesame gamocema, Tb., 2018, gv. 475-

486; giorgiZe al., arasrulwlovanTa sasjelis mizani (ra mizans emsaxureba sasjeli?), 

krebulSi: lekveiSvili m., SalikaSvili m., (red.), arasrulwlovanTa sasjelisa da aRmz-

rdelobiTi xasiaTis iZulebiTi RonisZiebis Sefardebis problemebi, Tb., 2011; dvaliZe 

i., sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis sxva sisxlissamarTle-

brivi Sedegebi, Tb., 2013, gv. 14-31.
167  Günther H-L., Systematische Grundlagen der Strafzumessung, JZ 22/1989, S. 1028.
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miiRos mxedvelobaSi, esenia: pasuxismgeblobis Semamsubuqebeli da da-

mamZimebeli garemoebebi, kerZod, danaSaulis motivi da mizani, qmede-

baSi gamovlenili marTlsawinaaRmdego neba, movaleobaTa darRvevis 

xasiaTi da zoma, qmedebis ganxorcielebis saxe, xerxi da marTlsawi-

naaRmdego Sedegi, damnaSavis warsuli cxovreba, piradi da ekonomiku-

ri pirobebi, yofaqceva qmedebis Semdeg, gansakuTrebiT _ damnaSavis 

miswrafeba, aanazRauros ziani, Seurigdes dazaralebuls. CamoTvlili 

garemoebebi SeiZleba 3 did jgufad davyoT: umarTlobis ganmsazRvre-

li, bralis xarisxis ganmsazRvreli da iseTi garemoebebi, romlebic 

arc umarTlobis da arc bralis xarisxs ar gansazRvraven. dasaxelebu-

li garemoebebi ufro vrclad qvemoT iqneba ganxiluli.

ss kodeqsis 53-e muxlis me-3 nawilSi CamoTvlili garemoebebis gaT-

valiswineba sasjelis Sefardebis dros akrZalulia, Tu: amas moiTx-

ovs sasjelis mizani, ar aris kavSirSi qmedebasTan da msjavrdebulTan, 

roca es gamomdinareobs orjer Sefasebis akrZalvis principidan. 

1.3.4. sasjelis SefardebisTvis relevantur calkeul 

garemoebaTa gancalkevebiT Sefaseba

sasjelis Sefardebis saerTo aqtidan Semdeg etaps warmoadgens sas-

jelis SefardebisTvis relevantur calkeul garemoebaTa gancalkev-

ebiT (izolirebulad) Sefaseba im TvalsazrisiT, Tu ra mniSvnelobas 

iZens igi bralis gamosyidvis da prevenciuli miznis miRwevis kuTxiT, 

bralis xarisxs zrdis Tu amcirebs da ra moculobiT, damnaSaveze spe-

cialurprevenciuli zemoqmedebis saWiroebaze miuTiTebs Tu amas gam-

oricxavs168. 

sasjelis SefardebisTvis relevantur garemoebaTa gancalkevebiT 

Sefasebas moiTxovs individualizaciis principi, romlis Tanaxmadac, 

TiToeuli qmedeba da damnaSavis pirovneba individualuria da saW-

iroebs individualur Sefasebas. sasjelis dakisreba danaSaulis indi-

vidualur garemoebaTa gaTvaliswinebiT unda moxdes169. aRniSnul prin-

cips gansakuTrebuli mniSvneloba eniWeba danaSaulTa erTobliobis 

dros, vinaidan erTi da igive saxis garemoebam sxvadasxva SemTxvevaSi 

SeiZleba gansxvavebuli mniSvneloba SeiZinos. garemoebaTa gancalkeve-

biT Sefaseba gulisxmobs pasuxismgeblobis damamZimebeli da Semamsub-

uqebeli garemoebebis cal-calke Sefasebas. 

168  Günther H-L., Systematische Grundlagen der Strafzumessung, JZ 22/1989, S. 1028.
169 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 14 ivlisis gadawyvetileba 

saqmeze: saqarTvelos moqalaqeebi jambul gvianiZe, daviT xomeriki da laSa gagiSvili 

saqarTvelos parlamentis winaaRmdeg, II samotivacio nawili, punqti 6. 
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1.3.5. sasjelis SefardebisTvis relevantur 

garemoebaTa erTad Sefaseba

sasjelis SefardebisTvis relevanturi garemoebebi maTi izolire-

buli Sefasebis Semdgom erTad, erTmaneTTan SepirispirebiT Sefasebas 

moiTxovs170. es garemoebebi, romlebic damnaSavis sasargeblod an sazian-

od metyveleben, CamoTvlilia saqarTvelos ss kodeqsis 53-e muxlSi. 

aRniSnul garemoebaTa Sefaseba moiTxovs Sefasebis miznis, maSa-

sadame, sasjelis miznis codnas. ss kodeqsis 39-e muxlis Sesabamisad, 

sasjelis mizania samarTlianobis aRdgena, danaSaulis Tavidan acileba 

da damnaSavis resocializacia. samive miznis miRweva mxolod bralis 

Sesabamisi sasjeliTaa SesaZlebeli. brali, rogorc sasjelis safuZ-

vels, ise misi farglebis ganmsazRvrel niSans warmoadgens. amitom, 

pirvel rigSi swored bralis xarisxis ganmsazRvreli garemoebebi unda 

Sefasdes. Tumca, ss kodeqsis 53-e muxlSi sasjelis Sefardebis dros 

gasaTvaliswinebel garemoebaTa Soris iseTebicaa CamoTvlili, ro-

melic bralis xarisxs ar gansazRvravs. magaliTad, damnaSavis qceva 

danaSaulis ganxorcielebis Semdeg. kerZod, gamocxadeba bralis aRi-

arebiT, gamoZiebasTan TanamSromloba an damnaSavis miswrafeba aunaz-

Rauros ziani dazaralebuls. aRniSnul garemoebaTa saTvalavSi miRe-

ba irelevanturia bralis Sesabamisi sasjelis SefardebisTvis, magram 

mniSvnelovania prevenciulad gamarTlebuli sasjelis zomis gansaz-

RvrisTvis.

sasjelis SefardebisTvis relevantur garemoebaTa Sefasebisa da 

Sepirispirebis dros yuradReba unda gamaxvildes imaze, rom Semamsub-

uqebel garemoebas aqvs damamZimebeli garemoebis damblokavi an Sema-

sustebeli Zala. aRniSnuli momenti gansakuTrebul mniSvnelobas iZens 

qmedebis kvalifikaciis dros, Tu damamZimebeli an Semamsubuqebeli 

garemoeba qmedebis (kvalificiuri/privilegiuri) Semadgenlobis niSa-

nia. Tumca, aseT SemTxvevaSi, orjer Sefasebis akrZalvis principidan 

gamomdinare, dasaxelebuli garemoeba kargavs mniSvnelobas sasjelis 

SefardebisTvis. magaliTad, Tu mkvleloba afeqtSia Cadenili, qmedeba 

ssk-is 111-e muxliT dakvalificirdeba da afeqti meorejer sasjelis 

daniSvnis dros SeiZleba ar iqnas gaTvaliswinebuli. maSin, roca da-

naSauli Cadenilia Zlieri sulieri aRelvebis niadagze an damnaSavis 

provocirebis gziT, qmedebiT gamowveuli Sedegis mniSvneloba klebu-

lobs im SemTxvevasTan SedarebiT, roca danaSaulis Cadenas safuZvlad 

ar udevs afeqti an damnaSavis provocireba, rac sasjelis daniSvnis 

170  Günther H-L., dasax. naSr., gv. 1029.
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dros iqneba gaTvaliswinebuli, Tu afeqti an damnaSavis provokacia 

qmedebis kvalifikaciis dros gasaTvaliswinebel garemoebas ar war-

moadgens ssk-is kerZo nawilis konkretuli muxlis mixedviT. 

vinaidan sasjelis SefardebisTvis relevantur garemoebaTa erTad 

Sesafaseblad mniSvnelovania sasjelis miznis gaTvaliswineba, unda 

ganisazRvros, sasjelis miznebidan romelia prioritetuli da upi-

ratesoba im garemoebas unda mieniWos, romelic prioritetuli miznis 

misaRwevadaa arsebiTi.

1.3.6. danaSaulebriv qmedebaTa klasifikacia sasjelis 

sakanonmdeblo farglebSi

sasjelis SefardebisTvis relevantur garemoebaTa Sefasebis das-

rulebis Semdeg xdeba qmedebis adgilis gansazRvra sasjelis sakanon-

mdeblo farglebSi, rac gulisxmobs sasjelis zomis gansazRvras da 

sasjelis Sefardebis procesis dasrulebas. 

SemTxvevebi iyofa sam kategoriad: roca saxezea bralis SedarebiT 

naklebi xarisxi, roca qmedeba ganxorcielebulia bralis SedarebiT 

saSualo xarisxiT (Semamsubuqebeli da damamZimebeli garemoebebis ga-

reSe) da roca damnaSaves ganxorcielebuli umarTloba mometebulad 

Seeracxeba (anu saxezea bralis mometebuli xarisxi). bralis msubuqi 

xarisxis dros damnaSaves efardeba sasjelis zoma, romelic qveda zR-

vars warmoadgens, bralis saSualo xarisxis SemTxvevaSi sasjeli im 

zomiT, romelic Sualed adgils ikavebs minimumsa da maqsimums Soris, 

xolo bralis maRali xarisxis pirobebSi, damnaSaves SeiZleba sasjelis 

zeda zRvaric Seefardos. 

aqve unda aRiniSnos isic, rom qmedebis adgilis gansazRvra sas-

jelis sakanonmdeblo farglebSi, bralis xarisxis gaTvaliswinebiT, 

absoluturi maTematikuri sizustiT SeuZlebelia. garda amisa, sasje-

li socialuri institutia da sasjelis Sefardebisas, zogjer, mesame 

pirTa interesebic (magaliTad, ojaxis wevrebi, mcirewlovani Svilebi, 

romlebic, faqtobrivad, marCenalis gareSe arian darCenili) miiReba 

mxedvelobaSi, rac bralis xarisxTan kavSirSi ar aris. 

sasjelis Sefardebis dros SeiZleba adgili hqondes sasjelis 

sakanonmdeblo farglebidan gadaxvevas im alternatiuli (dispozi-

ciuri) da savaldebulo garemoebebis safuZvelze, romlebic sisxlis 

samarTlis kodeqsis zogad nawilSia gaTvaliswinebuli. 

sasjelis sakanonmdeblo farglebSi danaSaulebrivi qmedebis simZi-

mis mixedviT klasifikacia SesaZlebeli rom iyos, saWiroa deliqtis 
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tipis SedarebiTi masStabi. germaniis federaciuli respubilikis 

marTlmsajulebam da mecnierebaSi gabatonebulma Tvalsazrisma e. w. 

`Cveulebrivi SemTxvevis~ formaSi aseTi praqtikuli parametri ipova. 

`Cveulebrivi SemTxveva~ gulisxmobs deliqtis tips da ganxorcielebis 

sixSires. kerZod, deliqts, romelic aris tipuri da xorcieldeba xSi-

rad, yoveldRiurad da romelsac sasjelis farglebis skalaSi qve-

da zRvari Seefardeba171. am SemTxvevaSi, rodesac vsaubrobT deliqtis 

tipze, igulisxmeba ara umarTlobis tipi, aramed erTi da igive tipis 

umarTloba, magram misi ganxorcielebis xerxi, forma da sxva gare-

moebebi, romlebic umarTlobis da Sesafasebeli SemTxvevis simZimes 

gansazRvraven. 

SeiZleba iTqvas, rom sasjelis Sefardeba komparativistul mid-

gomas anu SedarebiTi meTodis gamoyenebas gulisxmobs, ramdenadac 

sasjelis Sefardebis dros qmedebis simZimis Sesafaseblad da sasje-

lis gansasazRvravad gamoiyeneba deliqtis tipis SedarebiTi masStabi, 

praqtikuli parametris mqone e. w. `Cveulebrivi SemTxvevis~ modelis 

gansazRvra da misi Sedareba sxva modelTan.

1.3.7. sasjelis zomis gansazRvra 

(sasjelis Sefardeba)

sasjelis Sefardebis dros adgili aqvs ara mxolod Sesafasebel 

SemTxvevaTa simZimis kategoriis gansazRvras da imis dadgenas, Tu ra 

zomis sasjeli SeiZleba Seefardos msjavrdebuls, aramed imis konk-

retulad gansazRvras, Tu romeli sasjeli (Tavisuflebis aRkveTa, 

jarima an sxva saxis sasjeli) ra zomiT eniSneba msjavrdebuls ZiriT-

ad sasjelad da unda daeniSnos Tu ara damatebiTi sasjeli ZiriTad 

sasjelTan erTad (da ra zomiT). ss kodeqsis kerZo nawilis Sesabamis 

muxlebSi zogierTi qmedebisTvis ZiriTad sasjelTan erTad gaTvalis-

winebulia damatebiTi sasjelic, romlis farglebic aseve SedarebiTaa 

gansazRvruli. amitom, saWiroa mosamarTlem sasjelis Sefardebisas 

konkretulad gansazRvros rogorc ZiriTadi, ise damatebiTi sasjelis 

zoma. ZiriTadi sasjelisgan gansxvavebiT, damatebiTi sasjelis sax-

es Sesabamisi qmedebisTvis konkretulad gansazRvravs kanonmdebeli. 

amdenad, mosamarTles kanoniT gaTvaliswinebuli da Sesafardebeli 

damatebiTi sasjelis zomis dadgena uwevs. Tumca, mosamarTles Seu-

Zlia msjavrdebuls Seufardos iseTi damatebiTi sasjeli, romelsac 

ss kodeqsis kerZo nawilis Sesabamisi muxli arc iTvaliswinebs (ssk-is 

171  Günther H-L., dasax. naSr., gv. 1029.
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42-e mux. me-5 nawili172; 43-e mux. me-3 nawili; 44-e mux. me-5 nawili). 

sasjelis Sefardeba gulisxmobs gadawyvetilebis miRebas imasTan 

dakavSirebiTac, danaSaulis Camdens sasjeli eniSneba pirobiTad Tu 

realurad mosaxdelad.

1.3.8. sasjelis Sefardeba da socialuri dacvis

RonisZiebis ukuqceviTi Zala

sasjelis Sefardebis dros socialuri dacvis RonisZiebis ukuqcev-

iT ZalaSi igulisxmeba socialuri dacvis RonisZiebis zegavlena mosax-

del sasjelze. kerZod, Tavisuflebis SemzRudavi socialuri dacvis 

RonisZiebis (magaliTad, samedicino xasiaTis iZulebiTi RonisZieba) 

aRsrulebis CaTvla Tavisuflebis aRkveTis aRsrulebaSi. socialu-

ri dacvis RonisZiebebi da sasjelebi ar aris erTmaneTisgan mkveT-

rad izolirebuli. Tu pirma danaSauli Caidina da Semdeg fsiqikurad 

Seuracxi gaxda, mas moaTavseben samedicino xasiaTis dawesebulebaSi, 

sadac yofnis dro mas sasjelis moxdaSi CaeTvleba. 

sasjelis Sefardebis safuZveli bralia. ar SeiZleba Seracxad-

ma sasjeli moixados, braleulad romc hqondes mas qmedeba ganxor-

cielebuli. ara mxolod qmedebis ganxorcielebis dros unda iyos 

piri Serac xadi, aramed sasjelis moxdis drosac. Tu piri Serac xadia 

mis mier sasjelis moxda dauSvebelia, vinaidan sasjeli gakicxvaa da 

Serac xadi piris gakicxva azrs kargavs, ramdenadac mas ar SeuZlia ga-

kicxvis mniSvneloba Seignos. gakicxva maSin iZens mniSvnelobas, rode-

sac qmedebis Camdens gakicxvis Sedegebi SeuZlia Seignos. aRniSnulis 

gaTvaliswinebiT, xarvezs Seicavs saqarTvelos ss kodeqsis 34-e muxlis 

me-3 nawilis debuleba, romlis mixedviT, `Tu danaSauli Seracxadma 

pirma Caidina, magram igi fsiqikurad daavadda ganaCenis gamotanam-

de, ris gamoc ar SeuZlia angariSi gauwios Tavs an uxelmZRvanelos 

mas, piri sasamarTlos mier Sefardebul sasjels gamojanmrTelebamde 

moixdis Sesabamis samecidino (samkurnalo) dawesebulebaSi~. dauSvebe-

lia Seuracxi samedicino dawesebulebaSi ixdides sasjels. Seuracxa-

doba/braluunaroba ara mxolod danaSaulis, aramed aseve sasjelis 

moxdis gamomricxav garemoebad unda ganixilebodes. es aris sisxlis 

samarTlis mecnierebis iseTi ani-bani, romelsac gansakuTrebuli mt-

kiceba ar unda sWirdebodes.

172  saqarTvelos ssk-Si igegmeba cvlilebebis Setana, romlis SemTxvevaSic ZiriTad 

sasjelTan erTad jarimis damatebiT sasjelad daniSvna SesaZlebeli iqneba mxolod 

kanoniT gaTvaliswinebul SemTxvevebSi, rac araproporciuli sasjelis Sefardebis sa-

frTxes Seamcirebs. 
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1.4. sasjelis Sefardeba, rogorc argumentacia

sasjelis Sefardebisas, metad mniSvnelovania, mosamarTlis mier 

msjavrdebulisTvis Sefardebuli sasjelis zomis marTebulobis 

dasabuTeba. sasamarTlos ganaCenSi asaxuli unda iyos mosamarTlis 

naazrevi da argumentirebuli msjeloba. mosamarTlis daskvna Sesabam-

is msjelobas unda efuZnebodes173. msjavrdebuls ufleba aqvs cxadad 

gaigos, Tu ratom Seefarda gansazRvruli sasjeli da ara sxva saxis 

sasjeli174. 

mosamarTlis gadawyvetilebaSi unda iyos miTiTebuli is garemoe-

bebi, romelic mosamarTlem gadawyvetilebis miRebisas gaiTvaliswina. 

Tumca, mniSvnelovania am garemoebebze ara mxolod miTiTeba, aramed 

maTi ganxilva da imis aRniSvna, Tu raSi gamoixata igi. sakmarisi ar aris 

mxolod imis Tqma, rom sasamarTlo iTvaliswinebs pasuxismgeblobis 

Semamsubuqebel da damamZimebel garemoebebs. gadawyvetilebaSi konk-

retulad unda mieTiTos, romeli damamZimebeli an Semamsubuqebeli 

garemoeba iyo saxeze. 

sasjelis Sefardebis meTods warmoadgens argumentacia175. sasje-

lis Sefardeba, erTi mxriv, gulisxmobs argumentaciis process, xolo, 

meore mxriv, igi aris argumentaciis Sedegi. argumentacia ganimarteba 

rogorc procesi da rogorc Sedegi. argumentaciis Sedegia winadade-

ba romelic asabuTebs am winadadebaSi formulirebul mosamarTlis 

gadawyvetilebas. argumenti aris msjeloba, romelmac unda daasabu-

Tos Tezisis kavSiri wanamZRvarTan. argumenti SeiZleba iyos dadebiTi 

da uaryofiTi, sagnobrivi da formaluri176. Tu sagnobrivi argumenti 

gansaxilvel sagans Seexeba, formaluri argumenti asabuTebs, Tu ra-

tom ar kmayofildeba mxaris (magaliTad, braldebis) moTxovna. sas-

jelis Sefardebis dros SeiZleba mosamarTlem yvela saxis argumenti 

gamoiyenos, rogorc sagnobrivi, ise formaluri, agreTve dadebiTic 

da uaryofiTic. 

normis Sefardebis dros, konkurirebuli argumentebis arCevani da 

wonadoba samarTlianobis safuZvelze unda ganxorcieldes, vinaidan 

samarTlis fundamentur funqcias problemebis samarTlianad gadawyve-

ta Seadgens. maSasadame, im argumentebs eniWeba upiratesoba, romelsac 

173 saxelmZRvanelo winadadebebi sisxlis samarTlis saqmeze ganaCenis formis, misi 

dasabuTebulobisa da teqstis stilistikuri gamarTulobis Taobaze, saqarTvelos 

uzenaesi sasamarTlo, Tb., 2015, gv. 41.
174  Brun H-J., Das Recht der Strafzumessung, 2. Aufl ., Köln, 1985, S. 268.
175  Grasnick., Strafzumessung als Argumentation, JA 1990, S. 81.
176  xubua g., samarTlis Teoria, Tb., 2004, gv. 192.
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samarTlian Sedegamde mivyavarT. samarTlian Sedegze orientireba ar-

gumentacias Tavidan bolomde gasdevs177. amasTan erTad, mosamarTlis 

gadawyvetileba racionalur argumentacias unda efuZnebodes178, rac 

xels uwyobs racionaluri gadawyvetilebis miRebas. gadawyvetileba 

SeiZleba xels uwyobdes samarTliani Sedegis miRwevas, magram ar akmay-

ofilebdes racionalurobis moTxovnas. mniSvnelovania, rom mosamarT-

lis gadawyvetileba sasjelis SefardebasTan dakavSirebiT uzrunvely-

ofdes ara mxolod samarTliani da proporciuli sasjelis Sefardebas, 

aramed amavdroulad sasjelis zomis racionalurad gansazRvrasac. 

saqarTvelos sisxlis samarTlis saproceso kodeqsis 259-e mux-

lis pirveli nawilis Tanaxmad, `sasamarTlos ganaCeni unda iyos kanon-

ieri, dasabuTebuli da samarTliani~. sasamarTlo gadawyvetilebis 

dasabuTebuloba mniSvnelovania imdenad, ramdenadac igi samarTliani 

sasamarTlos uflebis arsebiTi elementia179. mosamarTles ekisreba 

rogorc procesualursamarTlebrivi, ise materialursamarTlebrivi 

dasabuTebis valdebuleba180.

sasamarTlo gadawyvetilebis dasabuTebuloba Tu ra kriteriume-

biT ganisazRvreba bundovnad miiCneven181. Tumca, ar unda iyos sakam-

aTo, rom sasamarTlo gadawyvetilebis dasabuTebuloba ara mxolod 

qmedebis kvalifikaciasTan dakavSirebiT aris sayuradRebo, aramed 

aseve sasjelis Sefardebis aspeqtSic. sasjelis saxe da zoma ganaCenSi 

piris braleulobaze msjelobasTan SedarebiT aranakleb dasabuTebas 

moiTxovs182. 

sasjelTan dakavSirebiT sasamarTlos ganaCeni iseTive dasabuTebas 

moiTxovs, rogorc bralis dasabuTeba. dasabuTeba TviTkontrolsac 

emsaxureba da SesaZlebels xdis gadawyvetilebis iracionaluri naw-

ilis gamoyofas. igi iZleva imis Tqmis SesaZleblobas, aris Tu ara 

gadawyvetileba arsebuli sakanonmdeblo Sefasebis Sesabamisad kanon-

zomierebis principis mixedviT miRebuli. amiT igi sasjelis pozitiur 

generalurprevenciul mizans emsaxureba. gadawyvetilebis dasabuTeba 

177 cipeliusi r., iuridiuli meTodebis moZRvreba, meaTe gadamuSavebuli gamoce-

ma, qarTulad Targmna l. ToTlaZem, miunxeni, 2006, gv. 70.
178 BVerfGE, 34. Band, 1973, S. 287.
179 burjanaZe g., nafic msajulTa sasamarTlos mier gamotanili verdiqtis 

dasabuTebuloba: evropul standartebTan saqarTvelos kanonmdeblobis Sesabamisoba, 

wignSi: korkelia k. (red.), adamianis uflebaTa dacvis saerTaSoriso standartebi da 

saqarTvelo, Tb., 2011, gv. 26.
180  Brun H-J., Das Recht der Strafzumessung, 2. Aufl ., Köln, 1985, S. 264.
181  treqseli S., adamianis uflebebi sisxlis samarTlis procesSi, qarTuli Targ-

mani, Tb., 2009, gv. 133.
182 dadeSqeliani g., wignSi: saqarTvelos sisxlis samarTlis saproceso kodeqsis 

komentari, Tb., 2015, gv. 724.
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zemdgom sasamarTlos qvemdgomi sasamarTlos mier daSvebuli samarT-

lebrivi Secdomis gadamowmebis safuZvels uqmnis. gadawyvetilebaSi 

mkafiod unda iyos miTiTebuli sasjelis Sefardebis dros gaTvalis-

winebuli garemoebebi, romliTac moxda umarTlobis da bralis xarisx-

is dadgena183. 

sasjelis Sefardebis dros gasaTvaliswinebeli yvela garemoebis 

SemoqmedebiTad CamoTvla arc aris SesaZlebeli. samarTlebrivi Sec-

doma daSvebulia, Tu mosamarTles mxedvelobidan gamorCa da ar Sea-

fasa sasjelis Sefardebis dros gasaTvaliswinebeli garemoeba, rome-

lic umarTlobis an bralis xarisxs, maSasadame, danaSaulis simZimes 

gansazRvravs184. Tumca, mosamarTle sasjelis daniSvnis dros mxolod 

aRniSnuli saxis garemoebebiTac ar SemoisazRvreba da iseT garemoe-

bebsac iTvaliswinebs, romelic umarTlobis da bralis xarisxis gan-

sazRvraSi ar monawileobs. 

ganaCenis dasabuTeba imis Tqmis saSualebas unda iZleodes, rom mo-

samarTlem misi samosamarTlo uflebamosilebis da masStabis fargleb-

Si calkeuli garemoebebi gaiTvaliswina da yvela faqtoris gaTvalis-

winebiT bralis Sesabamisi sasjeli daniSna. sasjelis Sefardebis dros 

ar SeiZleba mosamarTles mxedvelobidan gamorCes sasjelis mizani. 

ar aris sakmarisi sqematuri da formaluri dasabuTeba. mosamarTlis 

gadawyvetileba Sinaarsobrivi argumentebiTac unda iyos gamyarebuli. 

sasjelis Sefardebis faqtorebi da sasjelis miznebi erTad unda Se-

fasdes185. 

mkafio unda iyos Sesafasebeli qmedebis umarTlobis da bralis 

Sesafaseblad mosamarTlis mier sasjelis Sefardebis dros gaTvalis-

winebuli da ganaCenSi miTiTebuli garemoebebis mniSvneloba186. 

siRrmiseulad unda iqnas ganmartebuli, sasjelis miznebis gaTval-

iswinebiT, mravalricxovani Semamsubuqebeli garemoebebis arsebobisas, 

bralis damamZimebeli garemoebebis ararsebobis miuxedavad, saSualoze 

ufro mkacri zomis sanqcia Tu ratom ganisazRvra187. 

ganaCenis dasabuTebis valdebuleba gansakuTrebul moTxovnebTanaa 

dakavSirebuli. calkeul SemTxvevebSi Sefardebuli sasjelis qveda da 

zeda zRvari rac ufro uaxlovdeba sasjelis farglebs, miT ufro 

maRalia mosamarTlis gadawyvetilebis werilobiT dasabuTebaSi sasje-

lis Semamsubuqebeli da damamZimebeli garemoebebis yovlismomcveli 

183  Th eune W., in: LK StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1171, §46 Rn. 337.
184  Miebach, in: MüKo, Strafgesetzbuch, Band 2., 2. Aufl ., München, 2012, S. 199, §46 Rn. 67.
185  Miebach, ebenda, S. 200, §46 Rn. 68.
186  Miebach, ebenda, S. 200, §46 Rn. 69.
187  Miebach, ebenda, S. 200, §46 Rn. 70.
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da SemoqmedebiTi Sefasebis moTxovna. es gansakuTrebiT exeba bralTan 

dakavSirebul garemoebebs. sagnobriv-samarTlebrivi dasabuTebis val-

debuleba moiTxovs, rom ganmarteba miT ufro mkafio unda iyos, rac 

ufro axalgazrda an asakovania msjavrdebuli188 da rac ufro maRalia 

misjili Tavisuflebis aRkveTis zoma189.

sasamarTlos ganaCenis `dasabuTebuloba~ im argumentaciis ward-

genas gulisxmobs, romelic ganaCens safuZvlad daedo. terminebi 

`dasabuTebuloba~ da `argumentireba~ erTmaneTTan mWidro kavSirSia. 

dasabuTebuloba is moTxovnaa, romelic yvela ganaCens waeyeneba da 

sayovelTaodaa aRiarebuli. miuxedavad imisa, rom sxvadasxva samarT-

lebriv kulturaSi sisxlis samarTlis saqmeebze sasamarTlos ganaCe-

nis Camoyalibebis sxvadasxva formaa, ganaCenis dasabuTebuloba yvela 

samarTlebrivi sistemisTvis umniSvnelovanesia190.

ganaCenis dasabuTebulobaze msjelobisas, Cndeba kiTxva, Tu ra 

rols asrulebs sasjelis dasabuTebis nawilSi moraluri Sexedule-

bebi. gamoTqmuli mosazrebis Tanaxmad, moraluri Sexedulebebi, rom-

lebic ar xdis mkafios, romeli gamamarTlebeli an gamamtyunebeli 

Tvalsazrisi sasjelis Sefardebis romeli principis Sesabamisad iqna 

Sefasebuli, qmnis aramkafio Tvalsazrisze da grZnobebze dafuZnebu-

li sasjelis Sefardebis safrTxes. gadawyvetilebis safuZvels unda 

warmoadgendes damnaSavis pirovneba191 da is garemoebebi, romlebic sas-

jelis Sefardebis dros gasaTvaliswinebel garemoebebadaa cnobili 

ssk-is 53-e muxlis me-3 nawilis mixedviT.

ganaCenis dasabuTebulobas araerTi mizani aqvs. pirvel rigSi, igi 

ganixileba, rogorc TviTnebobisgan dacvis meqanizmi. amasTan erTad, 

is sazogadoebas saSualebas aZlevs, meTvalyureoba gauwios sasamarT-

los saqmianobas, rac sasamarTlo xelisuflebis mimarT sazogadoebis 

ndobas zrdis. ganaCenis dasabuTebis gareSe Znelia imis Tqma, Tu ram-

denad sworad moxda normis Sefardeba192. rodesac sasamarTlos ganaCe-

ni sasjelis Sefardebis nawilSi dasabuTebulia, sazogadoebas eZleva 

imis SesaZlebloba, gaakeTos marTebuli daskvnebi Sefardebuli sasje-

lis samarTlianobasTan dakavSirebiT. 

ganaCenis dasabuTebulobas ganaCenis efeqtiani gasaCivrebis 

uflebis konteqstSic ganixilaven, vinaidan dasabuTebuli ganaCeni 

188  Miebach, ebenda, S. 200, §46 Rn. 71.
189  StV 2003, S. 222.
190  sunde l-k., sasamarTlos ganaCenis dasabuTebulobis evropuli perspeqtiva, 

wignSi: korkelia k. (red.), adamianis uflebaTa dacvis konstituciuri da saerTaSoriso 

meqanizmebi, Tb., 2010, gv. 149-150.
191  Th eune W., in: LK StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1171, §46 Rn. 337.
192  sunde l-k., dasax. naSr., gv. 150-151.
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braldebuls aZlevs SesaZleblobas saTanadod moemzados zeda instan-

ciaSi sakuTari interesebis dasacavad193. rodesac braldebulisTvis 

naklebad aris cnobili is safuZvlebi, ris gamoc Seefarda konkretu-

li saxis da zomis sasjeli, mas zeda instanciaSi sakuTari interesebis 

dasacavad momzadebisTvis `sakmarisi SesaZlebloba~ ar gaaCnia. dacvis 

mosamzadeblad braldebulis uzrunvelyofa `sakmarisi SesaZleblo-

biT~, moiTxovs saTanado doneze mis informirebulobas im garemoe-

bebTan dakavSirebiT, romelic safuZvlad daedo qveda instanciis mier 

misTvis konkretuli zomis sasjelis Sefardebas. adamianis uflebaTa 

da ZiriTad TavisuflebaTa dacvis evropuli konvenciis me-6 muxlis 

Tanaxmad, samarTliani sasamarTlo ganxilvis uflebis uzrunvelsay-

ofad mniSvnelovania, rom yovel pirs, visac bralad edeba sisxlis 

samarTlis danaSaulis Cadena, hqondes sakmarisi SesaZlebloba sa-

kuTari dacvis mosamzadeblad. aRniSnulidan gamomdinare, SeiZleba 

iTqvas, rom evropuli `konvenciis me-6 muxlis 1-li punqti sasamarT-

loebs avaldebulebs, dasabuTebuli gadawyvetilebebi miiRon~194.

saqarTvelos sasamarTlo praqtikis masalebis Seswavla imis Tqmis 

saSualebas iZleva, rom mdgomareoba, sasamarTlo gadawyvetilebaTa 

dasabuTebis TvalsazrisiT, aradamakmayofilebelia. analogiur Sexed-

ulebas gamoTqvamen sxva avtorebic195. marTalia, maTi Sromebi emyareba 

sasamarTlo praqtikis, SedarebiT, adrindel analizss, magram mdgo-

mareoba, sasjelis Sefardebis nawilSi sasamarTlo gadawyvetileba-

Ta dasabuTebis kuTxiT, TiTqmis, ucvleli rCeba. sasamarTlos gad-

awyvetilebebi, xSirad, ar aris gamyarebuli saTanado argumentebiT, 

ganaCenebs aklia dasabuTeba Sefardebuli sasjelis saxis da zomis mi-

zanSewonilobasTan dakavSirebiT. sasamarTloebi ganaCenSi uTiTeben, 

rom sasamarTlom gaiTvaliswina danaSaulis motivi da mizani, qmedeba-

Si gamovlenili marTlsawinaaRmdego neba, marTlsawinaaRmdego Sede-

gi, damnaSavis warsuli cxovreba da sxva, magram ar akonkreteben, Tu 

ra motivi iqna gaTvaliswinebuli, raSi gamoixata marTlsawinaaRmdego 

Sedegi, damnaSavis warsul cxovrebaSi ra saxis faqts hqonda adgili, 

romelmac msjavrdebuls sasjeli daumZima an Seumsubuqa.

saqalaqo da saapelacio sasamarToebis mier gamotanili ganaCe-

nis dausabuTebloba zogjer zeda instanciis sasamarTlos mier maTi 

gauqmebis safuZveli xdeba. saqarTvelos uzenaesi sasamarTlo erT-erT 

193  sunde l-k., dasax. naSr., gv. 153.
194  makbraidi j., adamianis uflebebi da sisxlis samarTlis procesi, Tb., 2012, gv. 

293.
195 korkelia k., rogor uzrunvelvyoT saqarTveloSi adamianis uflebaTa dacva 

evropuli standartebiT, Tb., 2010, gv. 57.
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gadawyvetilebaSi saapelacio sasamarTlos ganaCenis gauqmebis safuZ-

vlad uTiTebs imas, rom gasaCivrebuli ganaCeni ar iyo dasabuTebuli196 

da, Sesabamisad, ar akmayofilebda sisxlis samarTlis saproceso kode-

qsiT gaTvaliswinebul kriteriumebs ganaCenis kanonierebis, dasabuTeb-

ulobis da samarTlianobis Taobaze. 

sasamarTlos ganaCenis dasabuTebulobaze saubrisas Cndeba kiTxva, 

aris Tu ara samarTliani sasamarTlo ganxilvis ufleba darRveuli, 

roca saboloo ganaCeni dasabuTebulia, magram qveda instanciis gana-

Ceni ver akmayofilebs am kriteriums? 

Tu qveda instanciis sasamarTlos ganaCeni dausabuTebeli iyo, 

miuxedavad imisa, rom zeda instanciis sasamarTlos gadawyvetileba 

akmayofilebs dasabuTebulobis moTxovnebs, msjavrdebulis ufleba 

samarTlian sasamarTloze darRveulad SeiZleba CaiTvalos. marTa-

lia, zemdgomi sasamarTlos gadawyvetileba saerTo jamSi, sabolood 

akmayofilebda misTvis saerTaSoriso standartebiT wayenebul moTx-

ovnebs, magram vinaidan qveda instanciis sasamarTlo gadawyvetileba 

dausabuTebeli iyo, braldebuls ar hqonda zeda instanciaSi sakuTari 

interesebis dasacavad momzadebisTvis `sakmarisi SesaZlebloba~.

sasjelis SefardebasTan dakavSirebiT erT-erT sakiTxs warmoad-

gens is, Tu ramdenad eqvemdebareba sasjelis zomis gansazRvra maTem-

atikur gaangariSebas, ramdenad zustad aris cifrobrivad gansaz-

Rvruli ra SemTxvevaSi Tu ra zomis sasjeli iniSneba? aRniSnulTan 

dakavSirebiT gamoTqmulia swori mosazreba, rom sasjelis Sefardebis 

maTematizireba ucxoa197. 

1.5. damnaSaved cnoba sasjelis dauniSnavad?

rogorc cnobilia, sisxlis samarTlis kodeqsi gansazRvravs das-

jad qmedebas da awesebs Sesabamis sasjels. maSasadame, ar arsebobs das-

jadi qmedebis sakanonmdeblo Semadgenloba Sesabamisi sasjelis gareSe. 

sasjeli danaSaulis iuridiuli Sedegia. danaSauli da sasjeli erTma-

neTTan mWidrodaa dakavSirebuli. sasjelis gamoyeneba mxolod dana-

Saulis Camdenis mimarT xdeba, danaSaulis Cadenas ki mosdevs damnaSav-

isTvis sasjelis Sefardeba. Tu qmedeba sazogadod ar iwvevs sasjelis 

Sefardebas, es qmedeba danaSaulad ver CaiTvleba198. 

196 saqarTvelos uzenaesi sasamarTlos 2010 wlis 9 noembris gadawyvetileba, 

saqmis nomeri 2k-982ap-10.
197  Miebach, in: MüKo, Strafgesetzbuch, Band 2., 2. Aufl ., München, 2012, S. 200, §46 Rn. 70.
198  tyeSeliaZe g., wignSi: naWyebia g., dvaliZe i. (red.), sisxlis samarTlis zogadi 

nawili, saxelmZRvanelo, Tb., 2007, gv. 349.
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marTalia, danaSaulis Cadenas mosdevs danaSaulis Camdenis mimarT 

sasjelis gamoyeneba, magram arsebobs SemTxvevebic, roca danaSaulis 

Camdeni dausjeli rCeba. sisxlis samarTlis kodeqsi iTvaliswinebs da-

naSaulis Camdenis sisxlissamarTlebrivi pasuxismgeblobisagan da sas-

jelisgan gaTavisuflebis sxvadasxva safuZvlebs. 

ssk-is 68-e muxlis Tanaxmad, `is, vinc pirvelad Caidina danaSauli, 

romlisTvisac ssk-is kerZo nawilis muxliT an muxlis nawiliT gaTval-

iswinebuli maqsimaluri sasjeli ar aRemateba sami wliT Tavisuflebis 

aRkveTas, SeiZleba gaTavisufldes sisxlissamarTlebrivi pasuxismge-

blobisagan, Tu danaSaulis Cadenis Semdeg nebayoflobiT gamocxadda 

bralis aRiarebiT, xeli Seuwyo danaSaulis gaxsnas da aanazRaura 

ziani~. 70-e muxli ki danaSaulis Camdenis sisxlissamarTlebrivi pasux-

ismgeblobisgan gaTavisuflebis SesaZleblobas uSvebs, Tu dadgindeba, 

rom qmedebisTvis sisxlissamarTlebrivi pasuxismgeblobis dakisreba 

mizanSeuwonelia viTarebis Secvlis gamo. 701-e muxlis mixedviT, sisx-

lissamarTlebrivi pasuxismgeblobisgan gaTavisuflebis safuZveli 

SeiZleba iyos braldebulis sagamoZiebo organoebTan TanamSromloba, 

xolo 71-e muxlis Tanaxmad, xandazmulobis vadis gasvla. 

garda amisa, ssk-i aseve iTvaliswinebs sasjelisagan gaTavisuflebis 

institutsac, romelTagan aRsaniSnavia: sasjelisagan gaTavisufleba 

avadmyofobis gamo; sasjelisagan SeiZleba gaTavisufldes is, vinc dan-

aSaulis Cadenamde an Cadenis Semdeg daavadda mZime avadmyofobiT, rac 

xels uSlis sasjelis moxdas (74-e muxlis 1-li nawili); sasjelisagan 

gaTavisuflebis safuZvlebia agreTve msjavrdebulis xandazmuloba 

(74-e mux.) da gamamtyunebeli ganaCenis xandazmuloba (76-e mux.). 

sisxlis samarTali icnobs sisxlissamarTlebrivi pasuxismgeblo-

bisa da sasjelisagan danaSaulis Camdenis gaTavisuflebas zemoT aR-

niSnul SemTxvevebSi, magram SeiZleba Tu ara sasamarTlom qmedeba dan-

aSaulad cnos sasjelis dauniSnavad sxva safuZvliT? 

aRniSnul sakiTxTan dakavSirebiT sainteresoa saqarTvelos uze-

naesi sasamarTlos 2016 wlis 24 martis gadawyvetileba199, romliTac 

sami piri narkotikuli saSualeba _ gamomSrali `marixuanis~ ukanono 

SeZenisa da SenaxvisaTvis saqarTvelos ssk-is 260-e muxlis pirveli naw-

iliT200 damnaSaveebad iqnen cnobilni sasjelis dauniSnavad. uzenaesi 

sasamarTlos gadawyvetilebaSi rogorc aRniSnulia, sasjelis dauniS-

199  saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2016 

wlis 24 martis gadawyvetileba, saqme #392ap-15, saqarTvelos uzenaesi sasamarTlos 

gadawyvetilebani sisxlis samarTlis saqmeebze, 2016, #10-12, gv. 17-52.
200  aRniSnuli normiT isjeba `narkotikuli saSualebis, misi analogis an prekur-

soris ukanono damzadeba, warmoeba, SeZena, Senaxva, gadazidva an gadagzavna~.
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navad damnaSaveebad pirTa cnoba ganpirobebuli iyo saqarTvelos sa-

konstitucio sasamarTlos 2016 wlis 26 Tebervlis #3/1/708, 709, 710 

ganCinebiT, romliTac arakonstituciurad iqna cnobili saqarTvelos 

ssk-is 260-e muxlis pirveli nawilis is normatiuli Sinaarsi, romelic 

iTvaliswinebda sisxlissamarTlebrivi sasjelis saxiT Tavisuflebis 

aRkveTis gamoyenebis SesaZleblobas narkotikuli saSualeba _ gamomS-

rali `marixuanis~ piradi moxmarebis mizniT ukanono SeZena-Senaxvis 

gamo. Sesabamisad, sakasacio palatis azriT, mocemul SemTxvevaSi ms-

javrdebulTa mimarT ver iqneboda gamoyenebuli sasjelis sxva rome-

lime saxe, rac gaTvaliswinebulia ssk-is me-40 muxliT, vinaidan ssk-is 

260-e muxlis pirveli nawili sasjelis saxed iTvaliswinebs mxolod 

Tavisuflebis aRkveTas sxva alternatiuli sasjelebis gareSe. amasTan 

erTad ssk-is 53-e muxlis pirveli nawilis mixedviT, sasamarTlo dam-

naSaves sasjels uniSnavs ssk-is kerZo nawilis Sesabamisi muxliT dad-

genil farglebSi. 

saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa 

palatis 2016 wlis 24 martis zemoaRniSnul ganaCenze gansxvavebuli azri 

gamoTqva mosamarTle n. gvenetaZem, romlis mixedviTac miCneulia, rom 

danaSauli da sasjeli erTmaneTisgan damoukideblad ar arseboben, da-

naSauls Tan axlavs sisxlissamarTlebrivi sasjelis gamoyenebis muqa-

ra. Tu qmedebisTvis sasjeli ar arsebobs, aseTi qmedebis danaSaulad 

miCneva samarTlebriv logikasaa moklebuli. Tu dadginda, rom pirs 

ssk-is kerZo nawilis konkretuli muxliT gaTvaliswinebuli danaSauli 

aqvs Cadenili, maSin arasworia danaSaulisTvis sisxlissamarTlebrivi 

sasjelis ararsebobaze daskvnis gamotana da piris damnaSaved cnoba 

sasjelis dauniSnavad. n. gvenetaZis mosazrebiT, `marTalia ssk-i ic-

nobs calkeul SemTxvevebSi danaSaulis Camdeni piris sasjelisagan ga-

Tavisuflebis SesaZleblobas, magram yvela aseT SemTxvevaSi piris sas-

jelisagan gaTavisufleba xdeba individualurad, Tuki arsebobs imave 

kanoniT gaTvaliswinebuli specialuri pirobebi. magram es sruliadac 

ar niSnavs imas, rom imave danaSaulis CadenisTvis sxva pirebi ar dais-

jebian~201. amave gansxvavebuli mosazrebis Sesabamisad, sakonstitucio 

sasamarTlos gadawyvetilebiT ar momxdara qmedebis arc dekriminal-

izacia da arc depenalizacia anu sakonstitucio sasamarTlos gad-

awyvetilebiT ar momxdara gasakicxi qmedebis gatana sisxlis samarTlis 

CarCoebidan. sakonstitucio sasamarTlos gadawyvetileba ise ar unda 

iqnes gagebuli, rom danaSauli darCa sasjelis gareSe. aseTi daskv-

201  mosamarTle nino gvenetaZis gansxvavebuli azri saqarTvelos uzenaesi sa-

samarTlos sisxlis samarTlis saqmeTa palatis 2016 wlis 24 martis ganaCenze msjavr-

debulebis _ s.d-s, r.g-sa da r.o-s mimarT.
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na ar gamomdinareobs ssk-is sistemuri ganmartebidan. mxedvelobaSia 

is garemoeba, rom ssk-is 2731-e muxliT narkotikuli saSualebis (maT 

Soris `gamomSrali marixuanis~) piradi moxmarebis mizniT mcire ode-

nobiT ukanono SeZena an Senaxva isjeba jarimiT an sazogadoebisaTvis 

sasargeblo SromiT. n. gvenetaZis TvalsazrisiT, alogikuri iqneboda 

imis aRiareba, rom sakonstitucio sasamarTlos gadawyvetilebiT bev-

rad ufro didi odenobiT narkotikuli saSualebis piradi moxmarebis 

mizniT ukanono SeZena an Senaxva dausjeli qmedeba gaxda, Tumca mainc 

rCeba danaSaulad. 

Tu piri damnaSaved iqna cnobili sasjelis dauniSnavad, Cndeba 

kiTxva, rogor unda gadawydes nasamarTlobis sakiTxi? ssk-is 79-e mux-

lis 1-li nawiliT, `msjavrdebuli nasamarTlevad iTvleba gamamtyu-

nebeli ganaCenis kanonier ZalaSi Sesvlis dRidan nasamarTlobis gaqa-

rwylebis an moxsnis momentamde~. nasamarTlobis gaqarwyleba kanoniT 

gaTvaliswinebuli vadis gasvlas ukavSirdeba, romelic sasjelis mis-

jis momentidan aiTvleba, rac ver ganxorcieldeba maSin, roca piris 

damnaSaved cnoba xdeba sasjelis dauniSnavad. rac Seexeba sasjelisa-

gan gaTavisuflebas, rogorc n. gvenetaZe aRniSnavs, masSi igulisxme-

ba sisxlis samarTlis normiT gaTvaliswinebuli konkretuli SemTx-

vevebi. misi SexedulebiT, Tu sakonstitucio sasamarTlo narkotikuli 

saSualebis ukanonod SemZens an Semnaxavs yovelgvari sisxlissamarT-

lebrivi sasjelisgan ganaridebda, es tolfasi iqneboda qmedebis 

faqtobrivi dekriminalizaciis, rac sakonstitucio sasamarTlos ar 

ganuxorcielebia.

uzenaesi sasamarTlos 2016 wlis 24 martis ganaCenTan dakavSirebiT 

n. gvenetaZis mosazrebas iziarebs, xolo ganaCens usamarTlod miiCnevs 

s. varZelaSvili da miuTiTebs, rom uzenaesi sasamarTlos dasaxele-

bul ganaCenSi ar aris gaTvaliswinebuli danaSaulis simZime, rac gana-

Cenis samarTlianobis erT-erTi kriteriumia. misi mosazrebiT, vinaidan 

ar momxdara qmedebis dekriminalizacia, uzenaes sasamarTlos ganaCeni 

unda gamoetana ara sasjelis dauniSnavad, aramed unda emsjela Tav-

isuflebis aRkveTaze ufro msubuqi sasjelis gamoyenebaze202. uzenae-

si sasamarTlos da zogadad, saerTo sasamarTloebis, politikas ssk-

is 260-e muxlis 1-li nawiliT gaTvaliswinebul qmedebaze sasjelis 

dauniSnavad ganaCenis gamotanasTan dakavSirebiT, sasjelis miznebidan 

gamomdinare, sisxlissamarTlebrivad gaumarTleblad Tvlis m. Salik-

aSvili. igi aRniSnavs, rom sakonstitucio sasamarTlom, uzenaesma sa-

samarTlom da parlamentma xeli Seuwyves 70 gramamde gamomSrali da 

202  varZelaSvili i., sasjelis miznebi, Tb., 2016, gv. 202. 
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100 gramamde nedli marixuanis flobisTvis dausjelobis sindromis 

Camoyalibebas203 da Seqmnes marixuanis SeZena/SenaxvisTvis sisxlis-

samarTlebrivi pasuxismgeblobis vakuumi204.

Tu gaviziarebT mosazrebas, rom 260-e muxlis 1-li nawilis re-

daqciis miuxedavad SesaZlebeli iyo zemoaRniSnul saqmeze damnaSavis 

dasja, Cndeba kiTxva, kerZod, rogor da ra meqanizmi arsebobda sakiTx-

is amgvarad gadasawyvetad?

ssk-i, uSvebs damnaSavisTvis iseTi sasjelis daniSvnasac, romel-

ic kerZo nawilis Sesabamisi muxliT araa gaTvaliswinebuli. magaliT-

ad, Tu saqme exeba damatebiTi sasjelis (magaliTad jarimis) daniSvnas 

ZiriTad sasjelTan erTad, magram es ar exeba ZiriTad sasjels. 55-e 

muxli ki uSvebs kanoniT gaTvaliswinebulze ufro msubuqi sasjelis 

daniSvnas. aRsaniSnavia is garemoeba, rom 55-e muxlis safuZvelze ze-

moaRniSnuli sakiTxi ver gadawydeboda, vinaidan 55-e muxli kanoniT 

gaTvaliswinebulze ufro msubuqi sasjelis Sefardebas gulisxmobs da 

amisTvis moiTxovs mxareebs Soris saproceso SeTanxmebis arsebobas. 

kanoniT gaTvaliswinebulze ufro msubuqi sasjelis daniSvnis sakiTxi 

arc dgas, roca kanoniT gansazRvruli sasjeli konkretuli qmedebi-

sTvis arakonstituciuradaa gamocxadebuli sakonstitucio sasamarT-

los gadawyvetilebiT. gamodis, rom is sasjeli, romelic arakonsti-

tuciurad gamocxadda, arc arsebobs, ramdenadac aRniSnuli sasjelis 

Sefardeba Sesabamisi qmedebis CamdenisTvis dauSvebeli xdeba, amdenad 

ararsebulze ufro msubuqi sasjelis daniSvnaze saubari alogikuric 

aris. 

Cndeba kiTxva, 70-e muxli xom ar iZleoda problemis gadawyvetis 

SesaZleblobas? sakonstitucio sasamarTlos gadawyvetileba xom ar 

unda ganmartebuliyo viTarebis Secvlad? dasmul kiTxvas uaryofi-

Ti pasuxi unda gavceT. Tu 70-e muxliT gaTvaliswinebul viTarebis 

Secvlad iqna miCneuli sakonstitucio sasamarTlos gadawyvetileba 

piris saerTod gaTavisufleba pasuxismgeblobisgan marTebulad unda 

CaiTvalos. magram, sakiTxis amgvari gadawyveta SeuZlebelia, vinaidan 

sakonstitucio sasamarTlos qmedebis faqtobrivi dekriminalizacia 

ki ar ganuxorcielebia, aramed konkretuli sasjeli cno arapropor-

ciulad konkretul qmedebasTan mimarTebiT. maSasadame, qmedebas sa-

konstitucio sasamarTlos gadawyvetilebis mixedviTac ar daukargavs 

saSiSi xasiaTi.

maSin, roca sakonstitucio sasamarTlo ssk-is kerZo nawilis konk-

retuli muxliT konkretuli qmedebisTvis gaTvaliswinebul sasjels 

203  SalikaSvili m., kriminologia, mesame gamocema, Tb., 2017, gv. 176-177.
204  SalikaSvili m., dasax. naSr., gv. 179. 
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arakonstituciurad cnobs, gamosavali sasjelis pirobiT daniSvnaSi 

xom ar aris? an ra gansxvaveba arsebobs sasjelis pirobiT daniSvnasa da 

sasjelis dauniSnavad qmedebis danaSaulad cnobas Soris?

rogorc cnobilia, sisxlis samarTali icnobs sasjelis pirobiT 

daniSvnis instituts (63-e mux.), rac imas gulisxmobs, rom msjavr-

debuls sasjeli eniSneba, magram pirobiT. pirobiTi msjavris dros 

msjavrdebuls eniSneba gamosacdeli vada, romlis ganmavlobaSi ms-

javrdebulma ar unda Caidinos axali danaSauli da unda Seasrulos 

dakisrebuli movaleoba (64-e mux.). winaaRmdeg SemTxvevaSi, sasamarT-

lom SeiZleba gaauqmos pirobiTi msjavri da aRsruldes ganaCeniT 

daniSnuli sasjeli (67-e mux.). maSasadame, pirobiTi msjavris dros 

msjavrdebuli unda iyos imis molodinSi, rom pirobiT daniSnuli sas-

jeli realurad SeiZleba aRsruldes, Tu msjavrdebuli ar daadgeba 

gamosworebis gzas. 

maSin, roca pirobiT msjavrdebuli SeiZleba iyos pirobiT daniSnuli 

sasjelis realurad aRsrulebis molodinSi, aseTi molodini ver eqneba 

imas, vinc damnaSaved iqna cnobili sasjelis dauniSnavad. maSasadame, 

sasjelis dauniSnavad qmedebis danaSaulad cnoba da sasjelis pirobiT 

daniSvna ar aris erTi da igive movlena da maT Soris arsebiTi sxvaobaa. 

pirobiTi msjavris institutsa da sasjelis dauniSnavad damnaSaved 

cnobas Soris urTierTmimarTebis sakiTxi interess iwvevs danaSaulis 

prevenciis TvalsazrisiTac. pirobiT sasjelis daniSvna ar aris mok-

lebuli prevenciul funqcias, magram Cndeba kiTxva, ramdenad SeiZleba 

hqondes Semakavebeli funqcia mxolod gamamtyunebel ganaCens sasje-

lis gareSe? 

gansaxilvel sakiTxTan dakavSirebiT agreTve Cndeba kiTxva, Sei-

Zleba Tu ara pirobiT dainiSnos is sasjeli, romelic sakonstitucio 

sasamarTlom arakonstituciurad cno? rasakvirvelia ara, vinaidan 

pirobiT daniSnuli sasjeli SeiZleba realurad aRsruldes, Tu ms-

javrdebulma axali danaSauli Caidina da daarRvia marTlzomieri 

qmedebis piroba. pirobiT mxolod is sasjeli SeiZleba dainiSnos, rom-

lis realurad aRsruleba ar arRvevs konstituciuri principis moTx-

ovnas. maSasadame, araproporciuli sasjeli pirobiTadac ar iniSneba. 

amitom, zemoaRniSnulis gaTvaliswinebiT, ibadeba kiTxva, swor ga-

mosavals xom ar warmoadgenda qmedebis kvalifikacia 273-e muxliT? 

aRniSnuli muxli uSvebda pasuxismgeblobas `piradi moxmarebisTvis 

narkotikuli saSualebis, misi analogis an prekursoris mcire odeno-

biT ukanono damzadeba, SeZena, SenaxvisTvis anda eqimis daniSnulebis 

gareSe ukanonod moxmarebisTvis, romelic Cadenilia aseTi qmedebi-

sTvis administraciulsaxdelSefardebuli an am danaSaulisTvis na-
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samarTlevi piris mier~. iq, sadac dasjadia mcire, TavisTavad dasjadia 

didic, magram Tu ufro mZime umarTloba sxva qmedebis Semadgenlobas 

qmnis, romelic sasjelis gareSe rCeba arsebuli sakanonmdeblo reg-

ulirebis mixedviT, damnaSave xom ar unda daisajos im muxliT, rome-

lic ufro msubuqi umarTlobisTvis iTvaliswinebs pasuxismgeblobas? 

Tumca aq isic gasaTvaliswinebelia, rom saqme exeba ara mxolod ufro 

msubuq umarTlobas, aramed iseTsac, romelsac specialuri amsrule-

beli hyavs nasamarTlevi an administraciulsaxdelSefardebuli piris 

saxiT. ar daisjeba mcire odenobiT piradi moxmarebis mizniT narko-

tikuli saSualebis ukanono SeZena, Senaxva, Tu qmedebis Camdeni adre 

ar iyo administraciulsaxdelSefardebuli an nasamarTlevi, vinaidan 

administraciul samarTaldarRvevaTa kodeqsis 45-e muxli analogiu-

ri qmedebisTvis iTvaliswinebs pasuxismgeblobas. Tu qmedeba adminis-

traciul gadacdomas warmoadgens, bunebrivia, igi sisxlis samarTlis 

wesiT ver daisjeba. maSasadame, qmedebis ssk-is 273-e muxliT kvalifik-

aciisTvis mniSvnelobas iZenda ara mxolod ganxorcielebuli qmedeba, 

aramed aseve isic, Tu vin aris qmedebis Camdeni. aRniSnulidan gamom-

dinare, specialuri amsruleblis ararsebobisas, qmedebis 273-e mux-

liT kvalifikaciis marTebuloba metad sakamaTo iyo. 

Tu danaSaulebrivi qmedebis Camdens ssk-is vercerTi muxliT sas-

jeli ver Seefarda, ra mniSvneloba SeiZleba hqondes qmedebis danaSau-

lad cnobas? an ramdenad warmoadgens aseTi ganaCeni gakicxvas sasje-

lis gareSe? sanam aRniSnul kiTxvas gaecemodes pasuxi, pirvel rigSi 

unda gairkves Tavad gakicxvis arsi, ras warmoadgens igi da raSi pou-

lobs gamoxatulebas?

sisxlis samarTalSi gakicxvasTan dakavSirebiT araerTgvarovani mo-

sazrebaa gamoTqmuli. erTi mosazrebiT, marTlsawinaaRmdego qmedebis 

gamo misi Camdenis gakicxva aris brali205, xolo meore mosazrebiT, ga-

kicxvas ara brali, aramed sasjeli warmoadgens206. kerZod, sasjelis 

SefardebiT msjavrdebuli ikicxeba da ganxorcielebul qmedebas uary-

ofiTi Sefaseba eZleva. 

aRniSnulidan xom ar gamomdinareobs, rom Tu danaSaulis Camdens 

sasjeli ar Seefarda, gakicxva ver moxdeba, vinaidan gakicxva sasjelis 

niSania? Tu mxolod sasjelia gakicxva da sasjelis gareSe gamamtyune-

beli ganaCeniT danaSaulis Camdeni gakicxvis gareSe rCeba, aseTi gama-

mtyunebeli ganaCenic Tavis funqcias xom ar kargavs? 

205  turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 

gv. 404. 
206 gamyreliZe o., sisxlissamarTlebrivi sasjelis cneba, germanul-qarTuli ele-

qtronuli sisxlissamarTlebrivi Jurnali, 2016, #1, gv. 6. 
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marTalia, sasjeli gakicxvaa, magram gakicxvaa aseve gamamtyunebeli 

ganaCenis gamotanac, Tundac sasjelis dauniSnavad, vinaidan gamamtyu-

nebeli ganaCeniT ganxorcielebul qmedebas uaryofiTi Sefaseba eZle-

va. gakicxva sxva araferia, Tu ara uaryofiTi Sefaseba. 

Cndeba kiTxva, sasjelis gareSe gamamtyunebel ganaCens SeuZlia Tu 

ara danaSaulis prevenciis funqciis Sesruleba? aRniSnuli sakiTxi 

albaT, damokidebulia dasjadi qmedebis simZimeze, bunebaze, danaSau-

lis Camdenis pirovnebaze da im garemoebazec, rac safuZvlad udevs 

sasjelis dauniSnavad gamamtyunebeli ganaCenis gamotanas. 

rodesac saubaria gakicxvaze, rogorc danaSaulis Cadenis samarT-

lebriv da moralur Sedegze, ar SeiZleba ar aRiniSnos, rom 1960 wlis 

ssk-is 23-e da 32-e muxlebi sasjelis erT-erT saxed ̀ sazogadoebriv ga-

kicxvas~ cnobda. igi gulisxmobda sasamarTlos mier damnaSavisTvis ga-

kicxvis sajarod gamocxadebas, ganaCenis samsjavro sxdomaze gamocxa-

debas, rac saWiro SemTxvevebSi ecnobeboda sazogadoebriobas presis 

an sxva saSualebiT207. sasjelis aRniSnuli saxe dRes ar moqmedebs, ma-

gram nebismieri sasjeli Seicavs gakicxvis elements.

zemoT aRniSnulis gaTvaliswinebiT, mizanSewonilia, qarTul sisx-

lis samarTlis kodeqsSi Semotanil iqnas sasjelis daniSvnis gareSe 

gamamtyunebeli ganaCenis gamotaniT msjavrdebulis gakicxvis institu-

ti, rac ar iqneba sasjeli, magram iqneba sasjelis msgavsi instituti da 

gamoyenebuli iqneba naklebad mZime danaSaulis CamdenTa mimarT, roca 

prevenciuli TvalsazrisiT aucilebeli ar aris sasjelis gamoyeneba. 

saqarTvelos sisxlis samarTlis saproceso kodeqsis 269-e muxlis 

me-6 nawili uSvebs gamamtyunebeli ganaCenis gamotanis SesaZleblobas 

sasjelis dauniSnavad, Tu ganaCenis gamotanisTvis braldebuli gar-

dacvlilia208. Tumca aq mxedvelobaSia mxolod erTi SemTxveva. kerZod, 

braldebulis gardacvaleba gamamtyunebeli ganaCenis gamosatanad sa-

samarTlos saTaTbiro oTaxSi gasvlis Semdeg209. garda amisa, aq sau-

baria sakiTxis saprocesosamarTlebriv gadawyvetaze, romelic mokle-

bulia prevenciul midgomas, rameTu gardacvlilisgan isedac ar aris 

mosalodneli danaSaulis Cadena, amasTan erTad, sasjeli isedac ver 

aRsruldeba. 

sasjelis dauniSnavad qmedebis danaSaulad cnobis sakiTxis gad-

207 gabiani/mayaSvili/tyeSeliaZe/wereTeli/SavguliZe, saqarTvelos ssr sisxlis 

samarTlis kodeqsis komentarebi, Tb., 1976, gv. 196-197.
208  ix. saqarTvelos uzenaesi sasamarTlos 2009 wlis 19 Tebervlis #315ap gad-

awyvetileba.
209 fafiaSvili/TumaniSvili/kvaWantiraZe/liparteliani/dadeSqeliani/guncaZe/

mezvriSvili/Toloraia, saqarTvelos sisxlis samarTlis saproceso kodeqsis komen-

tari, Tb., 2015, gv. 738.
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awyveta materialuri sisxlis samarTlis farglebSi mxolod sisxlis 

samarTlis prevenciuli funqciis gaTvaliswinebiT SeiZleba moxdes. 

igi Seasrulebs damnaSavis dasjis alternativis funqcias. 

1.6. bralis principi da misi mniSvneloba 

sasjelis daniSvnisas

konstituciursamarTlebrivi mniSvnelobis bralis principidan ga-

momdinareobs, rom dasjadobis winapiroba bralia. vinaidan braleulad 

Sefaseba piradi pasuxismgeblobiT moqmedi adamianis winaaRmdeg indi-

vidualur gakicxvas gulisxmobs, brali moiTxovs sxvagvarad qcevis 

SesaZleblobas (`Anders-Handeln-Können~) nebisyofis Tavisuflebis gage-

biT. bralis princips mniSvneloba aqvs ara mxolod qmedebis danaSau-

lad kvalifikaciis, aramed agreTve sasjelis SefardebisTvisac. brali 

aris dasjis zeda zRvari (obere Grenze der Bestrafung)210. 
sisxlis samarTlis literaturaSi diskusiis sagnad iqca sakiTxi 

imis Taobaze, gansxvavdeba Tu ara da ramdenad gansxvavdeba brali, 

rogorc sasjelis Sefardebis safuZveli da bralis cneba, romelic 

danaSaulis moZRvrebis farglebSi yalibdeba. 

literaturaSi gansxvavebuli mosazrebebia gamoTqmuli bralis 

cnebis da prevenciis urTierTmimarTebaze. erT-erTi mosazrebiT, bra-

lis cneba sasjelis Sefardebas gansazRvrul miznebs usaxavs, sasjelis 

Sefardeba ar aris umizno da Sesabamisad, bralis cnebac am mizniT _ 

prevenciis saWiroebiTaa limitirebuli (`Das Mass der Schuld wird durch das 
Erforderliche limitiert~)211. 

aRniSnul mosazrebas v. Toine ar iziarebs. misi TvalsazrisiT, mar-

Tebulia is, rom prevenciuli aucilebloba sisxlis samarTlis kanon-

mdeblobis normebSi, gansakuTrebiT sasjelis farglebSia asaxuli. 

amdenad, mocemulia sisxlissamarTlebrivi umarTlobis simZimis Ses-

abamisad is CarCo, romelSic damnaSavisTvis sasjelis Sefardeba Ses-

aZlebelia. v. Toine gamarTlebulad ar Tvlis sasjelis Sefardebis 

dros sasjelis prevenciul moTxovnebTan xelmeored misadagebas. misi 

SexedulebiT, sisxlis samarTalSi bralis cneba umarTlobis cnebas-

Tan kavSirSi aris relevanturi, vinaidan saqme exeba ara abstraqtul 

brals, aramed qmedebis Sefasebas gansazRvruli moculobis, Sinaarsis 

umarTlobiT212.

210  Streng F., Schuld, Vergeltung, Generalprävention, ZStW 1980, S. 638.
211  Jakobs G., Strafrecht, AT, S. 487, 17. Abschn., Rn. 29.
212  Th eune W., in: LK StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1067, §46 Rn. 4.
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v. Toine iziarebs im mosazrebas, romlis mixedviTac, bralis xarisxi 

umarTlobis xarisxiT ganisazRvreba. misi SexedulebiT, germaniis uze-

naesi sasamarTlos mier xSirad formulirebuli citata `sasjelis Se-

fardebis safuZvlebia qmedebis simZime, marTlwesrigis darRvevisTvis 

misi mniSvnelobis gaTvaliswinebiT da damnaSavis piradi bralis xarisxi~ 

axdens imis konkretizirebas, rom orive zemoT dasaxelebuli elemen-

ti erTmaneTTanaa dakavSirebuli. amitom, sasjelis Sefardebis dros 

bralis Sefaseba arsebiTad kavSirSia umarTlobis xarisxis Sefasebas-

Tan, vinaidan umarTlobis simZime bralis xarisxis indiciaa. bralis 

xarisxi abstraqtulad ar izomeba, aramed gansazRvrul qmedebasTan 

kavSirSi. maSasadame, qmedebis umarTlobis zoma, gansakuTrebiT umarT-

lobis Sefaseba, romelic gamoxatulebas poulobs sasjelis sakanon-

mdeblo muqaraSi, gasaTvaliswinebelia. qmedebis Semadgenlobis ganx-

orcielebisas sxvadasxva simZimis umarTlobis ganxorcieleba SeiZleba 

damnaSaves usayveduron. pasuxismgeblobis, rogorc aseTis, safexure-

brivi sxvaoba arc ise didia. `sxvagvarad qcevis SesaZleblobis~ un-

ari SeiZleba generalurad da konkretul SemTxvevaSi safexurebrivad 

mkac rad gansxvavebuli iyos. Tumca, v. Toine Tvlis, rom es gansxvaveba 

mxolod sasjelis Semsubuqebis kuTxiT SeiZleba gamovlindes. Tumca, 

es ar moiTxovs sasjelis Sefardebis dros gasaTvaliswinebeli bra-

lis specialur cnebas. damnaSavesTan dakavSirebuli garemoebebi, ro-

goricaa motivi, ganwyoba, mizani da qmedebis ganxorcielebis neba, ar 

unda iqnas bralis specialur niSnebad miCneuli da miuxedavad amisa, 

SesaZlebeli unda iyos sasjelis damamZimebel garemoebad maTi gaT-

valiswineba, iseve rogorc wina nasamarTlobis da danaSaulis Semdgomi 

qmedebis. isini SeiZleba sistemuri TvalsazrisiT personalur umarT-

lobas miekuTvnos213.

ar aris gasaziarebeli v. Toines mosazreba, rom TiTqos mxolod 

kanonmdebeli iTvaliswinebs prevenciul moTxovnas sasjelis gansaz-

Rvrisas da TiTqos meorejer dauSvebeli iyos misi gaTvaliswineba 

sasjelis Sefardebisas. iseve rogorc bralis xarisxi ar izomeba ab-

straqtulad, arc prevenciuli saWiroebis srulyofilad gaTvaliswine-

baa SesaZlebeli abstraqtulad. rodesac kanonmdebeli qmedebis krim-

inalizacias axdens an amkacrebs sasjels, cxadia, prevenciuli mizniT 

xelmZRvanelobs, magram es ar gamoricxavs sasjelis Sefardebis dros 

prevenciuli mizanSewonilobis gaTvaliswinebas. Tumca, rodesac sau-

baria sasjelis Sefardebis dros prevenciuli mizanSewonilobis gaT-

valiswinebaze, unda dakonkretdes, prevenciis romeli saxe igulisxme-

213  Th eune W., in: LK StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1067, §46 Rn. 5.
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ba: zogadi Tu kerZo, ramdenadac sasjelis daniSvnisas kerZo prevencia 

iwevs wina planze da nakleb rols asrulebs generaluri prevencia. 

sasjelis daniSvnis dros prevenciuli mizanSewonilobis gaTvalis-

winebis daSveba ise ar unda iqnas gagebuli, rom igi bralTan Sedare-

biT upirates adgils ikavebdes da mas konkurencias uwevdes. bralis 

xarisxis limitireba prevenciuli moTxovniT, gaumarTlebelia. bra-

lis xarisxis da prevenciuli mizanSewonilobis gaTvaliswinebiT Sei-

Zleba sxvadasxva simkacris sasjeli ganisazRvros, vinaidan isini erTi 

da igive garemoebebiT ar izomeba. vinaidan bralis principi sisxlis 

samarTlis qvakuTxedia, sasjelic bralis xarisxis Sesabamisad unda 

ganisazRvros214, magram zogjer, SeiZleba sasjeli bralis xarisxTan Se-

darebiT ufro msubuqic iyos an danaSaulis Camdeni saerTod gaTavisu-

fldes sisxlissamarTlebrivi pasuxismgeblobisgan, Tu kumulaciurad 

saxezea ramdenime Semamsubuqebeli garemoeba da ar arsebobs danaSau-

lis ganmeorebis safrTxe, ris gamoc damnaSavis dasjis aucilebloba 

ispoba. miuxedavad imisa, rom danaSaulis Camdeni anu braleuli ar 

isjeba danaSaulis ganmeorebiT Cadenis safrTxis ararsebobis gamo, ar 

niSnavs imas, rom bralis xarisxis limitireba xdebodes prevenciuli 

saWiroebiT. miuxedavad imisa, rom sasjelis gamoyenebis prevenciuli 

saWiroeba ar arsebobs, brali misi Sesabamisi xarisxiT saxezea. Tu bra-

lis xarisxis gansazRvra damokidebuli iqneboda sasjelis gamoyenebis 

prevenciul saWiroebaze, brali saerTod unda gamogvericxa sasjelis 

gamoyenebis prevenciuli saWiroebis ararsebobisas. 

rac Seexeba umarTlobis xarisxiT bralis xarisxis gansazRvras, 

arc es mosazrebaa gasaziarebeli. umarTlobis da bralis xarisxi erT-

maneTisgan damoukideblad unda ganisazRvros. erTi da igive garemoe-

ba ar SeiZleba erTdroulad umarTlobasac da bralsac gansazRvra-

vdes. winaaRmdeg SemTxvevaSi dairRveoda orjer Sefasebis akrZalvis 

principi. Tu umarTlobis xarisxi bralis xarisxs gansazRvravda, bra-

li dakargavda personalur xasiaTs. umarTlobis xarisxi rom bralis 

xarisxs ar gansazRvravs, amaze miuTiTebs is garemoeba, rom erTi da ig-

ive umarTlobis Camdeni pirebi sxvadasxvagvarad ikicxeba maTi bralis 

xarisxis Sesabamisad. Tanamonawileebi ara mxolod erTi da igive tipis, 

aramed erTi da igive simZimis umarTlobas SeiZleba axorcielebdnen, 

magram maTi bralis xarisxi gansxvavebuli SeiZleba iyos. yovelive es 

ar niSnavs imas, rom umarTloba da brali erTmaneTs iyos mowyvetili. 

bralad damnaSaves ganxorcielebuli umarTloba eracxeba anu bralad 

Seracxvis safuZveli umarTlobaa. umarTlobis gareSe braleuloba 

214  aRniSnulze ufro vrclad qvemoT iqneba msjeloba.
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warmoudgenelia, magram amgvari kavSiris miuxedavad, umarTlobis da 

bralis xarisxi erTmaneTisgan damoukideblad unda ganisazRvros.

1.7. specialuri da generaluri prevencia

1.7.1. specialuri prevencia

rogorc ukve araerTxel aRiniSna, ssk-is 39-e muxlis Sesabamisad, 

sasjelis erT-erTi mizani damnaSavis resocializaciaa, rac imaze miu-

TiTebs, rom sasjelis mizani specialuri prevencia yofila, vinaidan 

damnaSavis resocializacia pozitiur specialur prevenciasTanaa daka-

vSirebuli215. garda amisa, dasaxelebuli muxli `axali danaSaulis Tav-

idan acilebazec miuTiTebs~. 

specialur prevenciasTan dakavSirebiT sayuradReboa sakiTxi, Tu 

ramdenad gamomdinareobs sasjelis gamkacreba specialurprevenciuli 

mizanSewonilobidan. sasjelis Semsubuqebis marTebulobis dasabuTe-

ba da kanoniT gaTvaliswinebulze ufro msubuqi sasjelis Sefardebis 

gamarTleba specialurprevenciuli TvalsazrisiT dasaSvebia, magram 

specialurprevenciulad ramdenad aris nebadarTuli sasjelis gam-

kacreba?

dasmul sakiTxTan dakavSirebiT sayuradReboa germaniis uzenaesi 

sasamarTlos pozicia, romlis mixedviTac, principulad dasaSvebadaa 

miCneuli specialurprevenciuli safuZvliT sasjelis gamkacreba 

bralTan Tanazomierebis farglebSi216. special-prevenciulad sasje-

lis gamkacreba bralis xarisxis Seusabamod dauSvebelia. brali sasje-

lis im zeda zRvars gulisxmobs, romelsac mosamarTle ver gascdeba 

da Tu gascda misi gamarTleba specialurprevenciuli mizanSewonilo-

biT SeuZlebeli iqneba.

rodesac saubaria specialur prevenciaze da aRniSnuli mizniT sas-

jelis zomis gansazRvraze, Cndeba kiTxva, is garemoebebi, romlebic 

bralis xarisxs amsubuqebs da amis safuZvelze iwvevs sasjelis Semcire-

bas, SeiZleba Tu ara prevenciuli kuTxiTac iqnas ganxiluli sasjelis 

Semamsubuqebel garemoebad? sxvagvarad rom davsvaT kiTxva, aris Tu 

ara erTi da igive, sasjelis bralTan Tanazomiereba da sasjelis spe-

cialurprevenciuli mizanSewoniloba?

bralis xarisxis gaTvaliswineba sasjelis Sefardebis dros mniS-

vnelovania specialurprevenciuli TvalsazrisiTac, magram germanul 

215 damnaSavis resocializaciis da pozitiuri specialuri prevenciis urTierT-

mimarTebaze ix. Th eune W., in: LK StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1072, §46 Rn. 19.
216  aRniSnulze: Th eune W., in: LK StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1072, §46 Rn. 20.
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sisxlis samarTlis literaturaSi gamoTqmul mosazrebas Tu gaviz-

iarebT, erTi da igive ar aris garemoebebi, romlebic sasjelis bral-

Tan Tanazomierebas da specialurprevenciul mizanSewonilobas ga-

napirobeben. mocemuli Sexedulebis mixedviT, SezRuduli fsiqikuri 

Seracxadoba bralis Semamsubuqebeli garemoebaa da am kuTxiT iwvevs 

sasjelis Semsubuqebas, magram igive garemoeba specialurprevenci-

uli TvalsazrisiT ver gaxdeba sasjelis Semamsubuqebeli garemoeba, 

vinaidan aseTi kategoriis adamianebisgan SeiZleba ufro metad iyos 

mosalodneli ganmeorebiT danaSaulis Cadena. Tumca, aseT dros upi-

ratesoba bralis xarisxis gansazRvras eniWeba, bralis principis ufro 

maRali rangidan gamomdinare217. 

specialurprevenciuli TvalTaxedvebi, romelic damnaSavis pirov-

nebasTanaa dakavSirebuli, ara mxolod sasjelis zomis gansazRvris, 

aramed sasjelis pirobiTad daniSvnis drosac miiReba mxedvelobaSi218.

1.7.2. generaluri prevencia. sasjelis gamkacrebis 

SesaZlebloba generalurprevenciuli mizanSewonilobiT

sasjelis SefardebasTan dakavSirebul erT-erT sakiTxs warmoad-

gens sasjelis gamkacreba. kerZod, ra safuZvliT da ra kriteriume-

biT aris sasjelis gamkacreba dasaSvebi. sasjelis Sefardebis dros 

specialurprevenciuli mizanSewoniloba rom did rols asrulebs, ar 

aris sakamaTo, magram aris Tu ara dasaSvebi sasjelis gamkacreba gen-

eraluri prevenciis safuZvelze?

sisxlis samarTlis literaturaSi gamoTqmuli TvalsazrisiT, 

negatiuri generaluri prevenciis safuZvelze sasjelis gamkacreba 

sasjelis bralTan Tanazomierebis farglebSi dasaSvebadaa miCneuli. 

rogorc germanul literaturaSi miuTiTeben, marTalia, germanuli 

ssk-is im normaSi, romelic sasjelis Sefardebis zogad sawyisebs exeba, 

generaluri prevencia sasjelis miznad ar aris dasaxelebuli, magram 

miuxedavad amisa, ar SeiZleba daskvnis gamotana, rom igi sasjelis le-

gitimuri mizani ar SeiZleba yofiliyo219. aRniSnuli msjelobis gasam-

yareblad germaneli avtorebi miuTiTeben im normebze, sadac marTl-

wesrigis dasacavad konkretuli sasjelis Sefardebis aucileblobazea 

xazgasma (mag. 47-e paragrafis I abzaci).

qarTul ssk-Si marTlwesrigis dasacavad konkretuli sasjelis Se-

217  Th eune W., in: LK, 12. Aufl ., Band 2, Berlin, 2006, S. 1072-1073, §46 Rn. 21.
218  Th eune W., ebenda, S. 1073, §46 Rn. 21.
219  Gribbohm G., in: LK StGB, 11. Aufl ., Band 2, Berlin, 2003, §46 Rn. 30.
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fardebis saWiroebaze aqcenti arcerT normaSi ar aris dasmuli, Tum-

ca sayuradReboa is garemoeba, rom ssk-is 1-li muxlis me-3 nawilis 

mixedviT, ssk-is erT-erTi mizania `marTlwesrigis dacva~, rac swored 

zogad prevenciul mizanze miuTiTebs, magram Cndeba kiTxva, aRniSnuli 

sakanonmdeblo novela ra rols asrulebs sasjelis Sefardebis dros? 

aris Tu ara igi sasjelis daniSvnis dros mosamarTlis mier gasaTval-

iswinebeli debuleba?

ssk-is 1-li muxlis me-3 nawilis debuleba mosamarTles pirda-

pir ar avaldebulebs, rom sasjelis daniSvnisas sasjeli gaamkacros 

`marTlwesrigis dacvis~ mizniT, Tumca igi calkeul SemTxvevebSi gamo-

naklisis saxiT mainc SeiZleba mxedvelobaSi iqnas miRebuli, rodesac 

sasjelis konkretuli zomis gareSe marTlwesrigis efeqturad dacva 

SeuZlebeli xdeba. 

germaniis uzenaesi sasamarTlos SefasebiT, generalurprevenciuli 

TvalsazrisiT, sasjeli daSinebis mizans SeiZleba isaxavdes. igi miznad 

isaxavs, mkacri sasjelis an misi sastikad aRsrulebis gziT momaval 

potenciur damnaSaveebs imis sawinaaRmdego midrekileba Camouyalibos, 

rac msjavrdebulma ganaxorciela. amgvarad, ar xdeba gansazRvruli 

saxis danaSaulebis dakavSireba damnaSaveTa gansazRvrul jgufTan. 

sasjeli unda iyos iseTi, rom man yvelaze, mTel sazogadoebaze iqo-

nios zegavlena. sasjelis negatiuri generalurprevenciuli aspeq-

tis da daSinebis miznis aRiareba ar gulisxmobs imas, rom sasjel-

ma yovelTvis unda moaxdinos zemoqmedeba sazogadoebaze. aRniSnuli 

Tvalsazrisi germaniis uzenaesma sasamarTlom gamoxata satransporto 

danaSaulTan dakavSirebiT miRebul gadawyvetilebaSi. aRniSnuli gad-

awyvetilebis mixedviT, simTvraleSi satransporto danaSaulis Camde-

nis dasja pirvel rigSi mimarTulia mosaxleobis im nawilis mimarT, 

romlebic a/manqanis matareblebi arian, ara aqvs mniSvneloba, qalia Tu 

kaci, miuxedavad imisa, rom qalebTan SedarebiT ufro metad mamakacebi 

arian midrekilni simTvraleSi a/manqanis marTvisken. maSasadame, sasje-

lis damaSinebeli mizani ar icnobs `dasaSinebel sxva pirTa~ dayofas 

sqesis da personaluri monacemebis mixedviT, aRniSnuli mizani gauy-

ofelia, vinaidan garemoebebi, romlisganac momdinareobs simTvrale-

Si manqanis marTva, yvela mZRolTan igivenairad SeiZleba dadges, ise 

rogorc msjavrdebulis SemTxvevaSi. mocemul SemTxvevaSi saqme exeba 

TviTimedovnebis da daudevrobis winaaRmdeg Zalisxmevis gamoCenas da 

imas, rom mZRolTa mimarT alkoholis saSiSi zemoqmedeba gasaTvalis-

winebelia220. 

220  BGHSt, 17. Band, 1962, S. 357.
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sasjelis Sefardebis dros negatiuri generalurprevenciuli as-

peqtis gaTvaliswineba satransporto danaSaulebis SemTxvevaSi, dan-

aSaulis Taviseburebidanac gamomdinareobs da SeiZleba mas ganzo-

gadebis pretenzia arc hqondes da mxolod calkeul SemTxvevebSi 

moqmedebdes. ufro metic, nasvam mdgomareobaSi satransporto dana-

Saulis CamdenisTvis sasjelis Sefardebis dros sasjelis gamkacreba, 

Tundac bralTan Tanazomierebis farglebSi, SeiZleba sakamaToc iyos.

qarTuli ssk-is 276-e muxli simTvrales qmedebis makvalificirebel 

garemoebad cnobs da igi qmedebis kvalifikaciis dros isedac miiRe-

ba mxedvelobaSi. erTi da igive garemoebis xelmeored gaTvaliswine-

ba sasjelis daniSvnisas metad sakamaToa orjer Sefasebis akrZalvis 

principidan gamomdinare. orjer Sefaseba iyofa dasaSveb da dauSvebel 

orjer Sefasebad, amitom sakamaTo SeiZleba iyos, Tu romeli principi 

moqmedebs mocemul SemTxvevaSi. 

Tu gansazRvruli danaSaulebi pirTa mxolod gansazRvrulma jguf-

ma Caidina, aseT dros sakmarisi SeiZleba iyos mxolod maTi daSineba. 

aseT SemTxvevas SeiZleba warmoadgendes narkotikebiT movaWre ucx-

oelebi, romlebsac mkacri sasjeli emuqrebaT sxva qveynebSi da amitom 

SeiZleba maTi saqmianobisTvis mimarTon naklebad saSiS qveyanas (sadac 

ufro msubuqi sasjelia. magaliTad, germania). msgavs SemTxvevebSi um-

jobesia sxvaTa SeSinebaze rogorc sazogadoebis daSinebaze saubari221. 

maSasadame, `sazogadoebis daSineba~ mocemul SemTxvevaSi, erTgvarad, 

pirobiT xasiaTs atarebs, vinaidan `sazogadoebis~ cnebis qveS mainc 

xdeba garkveuli samizne jgufis warmomadgenelTa moazreba da ara 

mTlianad sazogadoebis. narkotikebiT movaWre piris mkacrad das-

jiT xdeba gamafrTxilebeli signalis gagzavna narkotikebiT movaWre 

sxva pirebisTvis da ara sazogadoebis nebismieri warmomadgenlisTvis, 

vinaidan narkotikebiT vaWrobis mkacrad dasja imisTvis iZens mniSvn-

elobas, vinc aseT saqmianobas eweva, xolo im pirebisTvis, romlebic 

ar vaWroben narkotikebiT da arc imis safrTxes qmnian, rom momavalSi 

CaerTon msgavs danaSaulebriv saqmianobaSi, mniSvnelobasaa moklebuli 

is, Tu ramdenad mkacrad daisjeba narkotikebiT vaWroba, vinaidan Tvi-

Ton ar arian arc faqtobrivi da arc potenciuri damnaSaveebi. 

germaniis sakonstitucio sasamarTlom, Tavis droze, generaluri 

prevenciis orive aspeqti, rogorc pozitiuri (marTlwesrigis dacva), 

ise negatiuric (sxva damnaSavis daSineba) sasjelis legitimur miznad 

miiCnia222. 

germaniis uzenaesi sasamarTlos praqtika cxadyofs, rom negatiuri 

221  Gribbohm G., ebenda, Rn. 31.
222  Gribbohm G., ebenda, Rn. 33.
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generaluri prevenciis Tvalsazrisi, sasjelis damaSinebel funqci-

asTan dakavSirebiT, SedarebiT nakleb rols TamaSobs223. 

qmris mier colis gaupatiurebasTan dakavSirebiT germaniis uzen-

aesi sasamarTlos mier miRebuli gadawyvetilebis Tanaxmad, sasjelis 

damaSinebeli mizani gamoiricxeba im danaSaulebTan mimarTebiT, ro-

melic gansakuTrebul konfliqtur mdgomareobaSia aRmocenebuli224, 

roca damnaSaveze zemoqmedebas ar axdens sasjelis simkacre an sim-

subuqe, magaliTad, roca sasowarkveTili deda Tavis Svils klavs da 

Semdeg cdilobs Tavi moiklas225. 

sasjelis damaSinebeli mizani aranair rols ar asrulebs aseve aras-

rulwlovanTa sisxlis samarTalSi, vinaidan igi ar iZleva arasrulw-

lovanTa interesebis gaTvaliswinebis SesaZleblobas226. arasrulwlo-

vanTa sisxlis samarTalSi aRmzrdelobiTi TvalTaxedva naklebad aris 

mimarTuli sazogadoebis dacvisken. arasrulwlovanTa sasjeli unda 

iyos mimarTuli, pirvel rigSi, arasrulwlovani damnaSavis resocial-

izacia-reabilitaciisken. arasrulwlovanTa mimarT Sesafardebeli 

sasjelis mizani ver iqneba verc samagieros mizRva da verc danaSaulis 

generaluri prevencia. aRniSnul suliskveTebas emyareba saqarTvelos 

arasrulwlovanTa marTlmsajulebis kodeqsic. 

calsaxad SeiZleba aRiniSnos, rom sasjeli damaSinebel mizans ar 

SeiZleba emsaxurebodes aseve maSin, roca mkvleloba Cadenilia afeqt-

Si, uecari Zlieri sulieri aRelvebis mdgomareobaSi an aucilebeli 

mogeriebis farglebs gadacilebiT an kidev damnaSavis SepyrobisTvis 

aucilebeli zomis gadacilebiT. dasaxelebul SemTxvevebSi sasjeli 

moklebulia damaSinebel mizans danaSaulis ganmapirobebeli garemoe-

bebidan gamomdinare. Tumca, germaniis sakonstitucio sasamarTlos 

gadawyvetilebis miuxedavad, mainc sakamaToa, aris Tu ara Tundac sxva 

SemTxvevebSi sasjelis mizani damaSinebeli da ramdenad legitimur mi-

zans warmoadgens igi sasjelis daniSvnis dros. mocemul SemTxvevaSi 

saubaria ara sasjelis zogad-prevenciul mniSvnelobaze, aramed sas-

jelis daniSvnis konkretul SemTxvevebze. 

223  Th eune W., in: LK, 12. Aufl ., Band 2, Berlin, 2006, S. 1073, §46 Rn. 23.
224  StV (Strafverteidiger), 2001, S. 453.
225  Gribbohm G., ebenda, Rn. 32.
226  BGHSt, 15. Band, 1961, S. 226.
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1.7.3. generaluri prevenciis gaTvaliswinebis 

winapirobebi da sazRvrebi

sxvaTa daSinebasTan dakavSirebiT sasjelis miznis gaTvaliswineba, 

germanuli marTlmsajulebis mixedviT, bralis Tanazomieri sasjelis 

farglebSia dasaSvebad miCneuli. maSasadame, generalurprevenciuli 

mizanSewonilobis gaTvaliswineba sasjelis Sefardebis dros, sasjelis 

bralTan Sesabamisobis moTxovniTaa SezRuduli227.

sazogadoebis dacva sxvaTa daSinebis gziT iwvevs mkacri sasjelis 

gamarTlebas, mxolod maSin, roca amis saWiroeba arsebobs da ar sc-

deba Tanazomierebis farglebs. es exeba iseT SemTxvevebs, roca dad-

genilia Sesafasebeli SemTxvevis identuri an msgavsi danaSaulebis 

mateba, rac sazogadoebas saSiSroebas uqadis. generalurprevenciuli 

mizniT, sazogadoebis dasacavad, danaSaulis mkacrad dasjis SemTxvev-

asTan dakavSirebiT asaxeleben nacional-socialistebis mier Cadenil 

danaSaulebs, romelTac safuZvlad edo danaSaulebrivi ideologia228. 

ar arsebobs danaSaulTa jgufi, romelTa SemTxvevaSi generalur-

prevenciulad sasjelis gamkacrebis moTxovna arsebobs. Tumca, gamon-

aklisis saxiT, daSinebis mizanSewoniloba SeiZleba arsebobdes gansaz-

Rvrul deliqtebSi danaSaulTa Taviseburebis gaTvaliswinebiT. aseT 

deliqtad miiCneven, magaliTad, organizebul danaSauls, samewarmeo 

sferoSi Cadenil danaSaulebs229. 

1.7.4. generaluri da specialuri prevenciis 

urTierTmimarTeba

specialuri da generaluri prevenciis miznebi ar aris erTi da 

igive, isini garkveul konkurenciaSic imyofebian. bralis xarisxis Se-

sabamisi sasjelis Sefardebis TvalsazrisiT, sasjelis daniSvnis dros 

wina planze iwevs specialurprevenciuli mizanSewonilobis sakiTxi. 

igi gamomdinareobs sasjelis daniSvnis zogadi sawyisebidan, romel-

ic sisxlis samarTlis kanonmdeblobiTaa reglamentirebuli. kerZod, 

bralis Sesabamisi sasjelis daniSvnisas gasaTvaliswinebelia is zega-

vlena, romelic sasjelma SeiZleba moaxdinos damnaSavis momaval cx-

ovrebaze. zogjer SeiZleba rTulic iyos imis Tqma, Tu romeli miza-

nia upiratesi, ufro maRali rangis, vinaidan sasjelTan dakavSirebiT 

227  Th eune W., in: LK StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1074, §46 Rn. 25.
228  Th eune W., ebenda, S. 1074, §46 Rn. 26.
229  Th eune W., ebenda, S. 1074, §46 Rn. 27.



83

gadawyvetilebis miRebisas iTvaliswineben rogorc sasjelis damna-

Saveze zemoqmedebas, ise marTlwesrigis dacvas. mcire xniT, eqvs Tve-

mde vadiT, Tavisuflebis aRkveTis Sefardebisas, rogorc germaneli 

avtorebi miuTiTeben, ar unda iyos ufro mkacri sasjelis Sefardeba 

aucilebeli arc damnaSaveze zemoqmedebis mosaxdenad da arc marTl-

wesrigis dasacavad. sasjelis orive mizniT xdeba aseT dros mokleva-

diani Tavisuflebis aRkveTis gamarTleba da imis dasabuTeba, rom sxva 

(mkacri) sasjelis gamoyeneba saWiro ar iyo. aseT dros sasjelis orive 

mizani Tanabari rangisaa. magram, calkeul SemTxvevebSi specialurpre-

venciuli miznis upiratesoba naTelia. magaliTad, msjavrdebulis sas-

jelisagan pirobiT vadamde gaTavisuflebisas gadawyvetileba mxolod 

specialurprevenciuli TvalsazrisiT miiReba230. 

sasjelis Sefardebis dros sasjelis miznebis mniSvnelobasTan da-

kavSirebiT Cndeba kiTxva, Tu rogor gadawyvetas gvTavazobs qarTuli 

ssk, sasjelis romel mizans aniWebs upiratesobas sasjelis Sefardebi-

sas. qarTuli ssk-is 39-e muxli, rogorc cnobilia, sasjelis sam mi-

zanze miuTiTebs: samarTlianobis aRdgena, axali danaSaulis Tavidan 

acileba da damnaSavis resociolizacia. samarTlianobis aRdgena zo-

gad prevenciuli TvalsazrisiTaa ufro mniSvnelovani, xolo damnaSav-

is resocializacia kerZo prevenciuli kuTxiT. rac Seexeba danaSaulis 

acilebas anu igive prevencias, ssk-is 39-e muxlSi aqcenti gakeTebulia 

ara zogadad danaSaulis, aramed `axali danaSaulis Tavidan acileba-

ze~, rac imas niSnavs, rom aqac aqcenti kerZo prevenciazea gakeTebu-

li, vinaidan `axali danaSaulis Tavidan acileba~ imaze miuTiTebs, rom 

kanonmdebels mxedvelobaSi hyavs iseTi piri da iseTi pirisgan danaSau-

lis acileba, romelmac erTxel ukve Caidina danaSauli. 

1.8. sasjelis Sefardebis Teoriebi

mosamarTlis amocanas warmoadgens faqtobriv garemoebebze dayrd-

nobiT sasjelis zomis gansazRvra, rac unda Seesabamebodes samar-

Tliani sasjelis sakanonmdeblo da konstituciur miznebs. germaniis 

uzenaesma sasamarTlom sasjelis miznebi, romelzec sisxlis samarTlis 

TeoriaSi diskusia mimdinareobs, Tanazomieri sasjelis erT-erT aspeq-

tad miiCnia231. aris Tu ara sasjeli Tanazomieri, SeiZleba Semowmdes 

imis gaTvaliswinebiT, Tu ramdenad vargisi da aucilebeli saSualebaa 

igi sasjelis legitimuri miznis misaRwevad. 

230  Th eune W., LK, S. 1082, §46 Rn. 52.
231  Th eune W., ebenda, S. 1076, §46 Rn. 31.
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sasjelis calkeuli miznebi sasjelis gansxvavebul zomas moiTxovs 

da sxvadasxvagvarad SeuZlia misi gamarTleba. aRniSnulidan gamomdin-

are, literaturaSi kritikis sagans warmoadgens e. w. SemaerTebeli Te-

oria, romlis mimarTac calkeuli avtorebi gamoTqvamen Sexedulebas, 

rom aRniSnuli Teoria naklebad iTvaliswinebs sasjelis Sefardebis 

praqtikas, realobas da im sirTules, romelic dakavSirebulia bralis 

Tanazomieri sasjelis gansazRvrasTan232. SemaerTebeli Teoria sasjels 

mxolod erT mizans ar usaxavs. SemaerTebeli Teoriis axali versia, Zv-

elisgan gansxvavebiT, sasjelis miznebs Tanabar sibrtyeze ayenebs rome-

lime miznisTvis upiratesobis miniWebis gareSe, magram sasjelis Sefar-

debis procesSi, SeiZleba adgili hqondes iseT SemTxvevas, roca sasjelis 

erTi miznis upiratesoba dgindeba sxva miznebTan mimarTebiT. aseT dros 

marTlac, rTulia Sesafardebeli sasjelis konkretuli zomis mizanSe-

wonilobis dasabuTeba SemaerTebeli Teoriis axali versiis mixedviT. 

negatiuri generaluri prevenciis safuZvlebiT, maRali zomis sas-

jelis Sefardeba, rogorc wesi, arc aris gamarTlebuli. im SemTxveveb-

Si, roca bralis Tanazomieri sasjeli ar aris sakmarisi damnaSavisgan 

sazogadoebis dasacavad, gamoiyeneba usafrTxoebisa da gamasworebeli 

RonisZiebebi233. 

1.8.1. pozitiuri generaluri prevenciis Teoria

sasjelis mizanTan dakavSirebiT pozitiuri generaluri prevenciis 

Teoria ayalibebs mosazrebas, rom mxolod bralis Tanazomieri sasje-

li aris samarTliani sanqcia, romelic prevenciul amocanas asrulebs, 

rac samarTlis urRveobis rwmenas amyarebs, damnaSaves Semdgom dana-

Saulebriv qmedebaTa ganxorcielebasTan dakavSirebiT aSinebs da amiT 

samarTlebriv sikeTes icavs234. 

pozitiuri generaluri prevenciis da bralis principis sawinaaRm-

degod sakiTxis gadawyvetisas, damnaSave sxvaTa moTxovnilebis obieq-

tad iqceva, es ki aris imis gauTvaliswinebloba, rom adamiani TviTon 

aris pasuxismgebeli samarTlisadmi erTgulebaze da sakuTari qmedebis 

legalurobaze235. Sesabamisad, msjavrdebuls ar SeiZleba Seefardos 

imaze mkacri sasjeli, rasac moiTxovs Cadenili danaSaulis simZime 

(umarTlobis da bralis xarisxis gaTvaliswinebiT) da msjavrdebulis 

pirovneba. msjavrdebuls pasuxismgebloba ekisreba sakuTari da ara 

232  Th eune W., LK, S. 1076, §46 Rn. 32.
233  Th eune W., LK, S. 1076, §46 Rn. 32.
234  Th eune W., LK, S. 1076, §46 Rn. 33.
235  Th eune W., LK, S. 1076-1077, §46 Rn. 33.
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im qmedebisTvis, romelic mas ar ekuTvnis an momavalSi sxvam SeiZleba 

ganaxorcielos.

1.8.2. sasjelis Sefardeba bralis

funqcionaluri Teoriis mixedviT

bralTan dakavSirebiT sisxlis samarTlis mecnierebaSi dRemde 

araerTgvarovani mosazreba gamoiTqva. aqedan gansaxilvel sakiTxTan 

mimarTebiT gansakuTrebiT sayuradReboa im mecnierTa mosazreba, rom-

lebic brals ganmartaven rogorc generaluri prevenciis derivats anu 

misgan nawarmoebs da rogorc susti normis stabilizaciis saSualebas 

(g. iakobsi)236, amdenad sasjelis bralTan Sesabamisoba generaluri pre-

venciis moTxovnebiT ganisazRvreba237. 

bralis socialur anu funqcionalur cnebas miiCneven konstitu-

ciasTan Seusabamod, vinaidan igi moqmedi piris braleul gakicxvas ara 

`sxvagvarad moqmedebis SesaZleblobaze~, aramed sxvagvarad moqmedebis 

valdebulebidan gamomdinare moTxovnaze afuZnebs.

sasjelis bralTan Sesabamisobis gansazRvra generalurprevenci-

uli moTxovnidan gamomdinare, dauSvebelia. sasjelis bralTan Sesabam-

isoba generalurprevenciuli moTxovnilebisgan damoukideblad unda 

ganisazRvros. bralis xarisxis gansazRvra ar SeiZleba generalurpre-

venciuli moTxovnebis gaTvaliswinebiT. Tu sasjelis bralTan Tana-

zomiereba generalurprevenciuli moTxovnebis mixedviT ganisazRvra, 

brali dakargavs personalur xasiaTs. brali sasjelis Sefardebis sa-

fuZvelia, magram generalurprevenciuli moTxovnebidan gamomdinare 

sasjelis bralTan Tanazomierebis dadgenisas, faqtobrivad, sasjelis 

SefardebisTvis bralis personaluri xasiaTis ugulebelyofa da sas-

jelis SefardebisTvis specialur prevenciasTan SedarebiT zogadi 

prevenciis upiratesobis aRiareba xdeba, rac miuRebelia da qmnis imis 

safrTxes, rom msjavrdebuli iqces damnaSaveobis winaaRmdeg brZolis 

brma iaraRad. 

236  iakobsi bralis xarisxis gansazRvrisTvis relevanturad miiCnevs marTlsawi-

naaRmdego qmedebis motivaciur safuZvlebs, romlisTvisac vargisad (Sesabamisad) unda 

iqnas miCneuli moqmedi piri. rodesac normis darRvevis molodinis safuZveli ar arse-

bobs, norma, zogadad, mainc aucilebelia. Jakobs G., Strafrecht, AT, Absch. 17, S. 484, Rn. 23. 
237  Th eune W., LK, S. 1076-1077, §46 Rn. 34.
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1.8.3. safexurovani Teoria

safexurovani Teoriis ZiriTadi arsi mdgomareobs imaSi, rom igi 

erTmaneTisgan mijnavs brals da prevencias. gansaxilveli Teoriis Ta-

naxmad, sanqciebis Sefardeba aris procesi, romelic or „safexurad“ 

iyofa. sasamarTlom pirvel safexurze umarTlobis moculobis mixed-

viT unda gansazRvros mosaxdeli Tavisuflebis aRkveTis sasjelis 

xangrZlivoba. pirvel safexurze mosamarTle ar xelmZRvanelobs pre-

venciuli mizanSewonilobiT. garda amisa, mosamarTles aqvs Tavisufa-

li moqmedebis sivrce (amplituda). am sivrcis farglebSi mosamarTlem 

unda SearCios iseTi sasjeli, romelic braldebulisTvis saziano ar 

aris. meore etapze sasamarTlom unda gadawyvitos bralis Sesabamisi 

romeli saxis sasjeli unda miesajos braldebuls da misjili sasjeli 

aRsruldes Tu ara realurad. specialuri da/an generaluri prevenci-

uli midgoma sakixisadmi swored am meore etapze xdeba.238

safexurovani Teoria sasjelis Sefardebas ganmartavs rogorc 

sasjelis zomis dadgenas bralis xarisxis mixedviT. Tumca, mocemuli 

Teoriis mixedviT, gamoiricxeba sasjelis sxvadasxva miznis konfliq-

turi urTierTmimarTeba. prevenciuli miznis gaTvaliswinebiT unda 

gadawydes Semdegi sakiTxebi: msjavrdebuls Tavisuflebis aRkveTa da 

jarima Seefardos Tu Tavisuflebis aRkveTa pirobiT dainiSnos. ger-

manuli samarTlis mixedviT, amave farglebSi unda gadawydes isic, sas-

jeli Seefardos moqmed pirs, Tu qmedeba danaSaulad iqnas miCneuli 

sasjelis dauniSnavad (germanuli ssk-is me-60 da 59-e paragrafebis Se-

sabamisad)239. 

gansaxilveli Teoriis mimarT iuridiul literaturaSi Semdegi 

saxis kritika gamoiTqva: aRniSnuli Teoriis moqmedebis sivrce Semo-

sazRvrulia. sasjelis zomasa da saxeze mimarTuli zemoT aRniSnuli 

orsafexurovani meTodi mxolod ori wliT Tavisuflebis aRkveTis 

farglebSia SesaZlebeli; am farglebis zeviT gadawyvetileba gansaz-

Rvruli sasjelis zomasa da saxeze kanonis ZaliT miRebulia. amde-

nad, mocemuli Teoriis mixedviT, „pasiuri specialurprevenciuli“ 

Tvalsazrisis garda, kidev sxva, specialuri da generaluri preven-

ciuli mixedulebisTvis adgili ar rCeba.240 dasaxelebuli kritikuli 

aspeqtebis gamo miiCneven, rom ganxiluli Teoria ar iZleva bralis 

Sesabamisi sasjelis daniSvnis da sasjelis individualizaciis Sesa-

238  Meier B.-D., Strafrechtliche Sanktionen, 4. Aufl ., Berlin, Heidelberg, 2015, S. 169.
239  Th eune W., LK, S. 1078, §46 Rn. 37.
240  Meier B.-D., dasax. naSr., gv. 169.
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Zleblobas.241 gamoTqmuli kritika samarTliania im TvalsazrisiT, rom 

sasjelis qveda da zeda zRvars Soris mcire siSore (amplituda) xels 

uSlis bralis Sesabamisi sasjelis Sefardebas da individualizaciis 

principis realurad ganxorcielebas. igi cotaTi Tu gansxvavdeba ab-

soluturad gansazRvruli sanqciisgan. 

gansaxilveli Teoriis warmomadgenlebi miuTiTeben, rom kanonmde-

blis neba sakanonmdeblo novelaSi SeiZleba mkafiod ar ikiTxebodes da 

gansazRvruli koncefciis wakiTxva SeuZlebeli iyos, amitom mosamar-

Tle kanonis ganmartebisas da sasjelis Sefardebis dros (farTo gage-

biT) imas unda iTvaliswinebdes, sasjeli Tu ra zegavlenas moaxdens 

sazogadoebaSi damnaSavis samomavlo Tanacxovrebis kuTxiT, amdenad 

mosamarTle specialurprevenciul sakanonmdeblo RonisZiebebs kano-

niT gaTvaliswinebuli winapirobebis safuZvelze iyenebs242. 

sasjelis Sefardebis procesi Taviseburi sirTuliT xasiaTdeba, ras-

Tan dakavSirebiTac Cndeba kiTxva imis Taobaze, Tu ra rols asrulebs 

`racionaluri~ da SefasebiTi meTodis gamoyeneba? unda iTqvas, rom 

erTi mxriv, sasjelis Sefardebis procesSi SefasebiTi da racionaluri 

meTodis gamoyeneba metad mniSvnelovania da misgan damoukideblad arc 

mimdinareobs, magram, meore mxriv, amiT sasjelis Sefardebis proce-

si ki ar martivdeba, aramed ufro rTuli xdeba. sasjelis Sefardebis 

dros didi mniSvneloba eZleva mosamarTlis samosamarTlo xelovnebas, 

romelic mosamarTlis pirovnul intuicias eyrdnoba. Tumca, mosamar-

Tlis intuiciis mixedviT, sasjelis Sefardeba mosamarTlis special-

ur ganaTlebasac ukavSirdeba243. intuiciiT miRebuli gadawyvetileba 

ar aris codnis gareSe miRebuli gadawyvetileba. mocemul SemTxveva-

Si saqme exeba Sesafardebeli sasjelis samarTlianobaze mosamarTlis 

Sinagan rwmenas, grZnobas, rasac safuZvlad udevs mosamarTlis codna 

da gamocdileba. swored codna iZleva imis rwmenis safuZvels, rom 

calkeul garemoebaTa gaTvaliswinebiT, konkretuli (gansazRvruli) 

sasjelia samarTliani da ara sxva saxis da zomis sasjeli.

241  iqve. 170.
242  Henkel H., Die `richtige“ Strafe, Tübingen, 1969, S. 51.
243  Henkel H., Die `richtige“ Strafe, Tübingen, 1969, S. 51-52. 
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1.8.4. Tavisufali mixedulebis Teoria

Tavisufali mixedulebis Teoria, romelsac germaniis uzenaesi sa-

samarTloc uWers mxars, bralis xarisxs gadamwyvet mniSvnelobas ani-

Webs sasjelis SefardebisTvis. aRniSnuli Teoriis mixedviT, bralis 

xarisxis Sesabamisi sasjeli absoluturad ar SeiZleba ganisazRvros. 

sasjelis rogorc qveda, ise zeda zRvari unda iyos bralis Sesabami-

si. maSasadame, arsebobs sasjelis sakanonmdeblo farglebi, romelic 

iZleva bralis Tanazomieri sasjelis daniSvnis SesaZleblobas. sasje-

lis sakanonmdeblo sazRvrebi aris sivrce prevenciul moTxovnaTa ga-

saTvaliswineblad. mosamarTlem am sivrceSi unda gansazRvros Tu ra 

zomis sasjelia damnaSavisTvis Sesafardebeli244.

Tavisufali moqmedebis sivrcis Teoriis ZiriTadi arsi imaSi mdgo-

mareobs, rom sasjeli ar aris zustad gansazRvruli formis sidide. 

mosamarTles aqvs Tavisufali moqmedebis sivrce (Spielraum) da gansax-

ilveli Teoriis saxelwodebac aqedan momdinareobs. sasjelis qveda da 

zeda zRvari aris bralis proporciulad gansazRvruli. es qveda da 

zeda zRvari da maT Soris arsebuli amplituda iZleva sasjelis pre-

venciuli miznebis gaTvaliswinebis SesaZleblobas.245

farTod aris aRiarebuli, rom sasamarTlos ar SeuZlia gascdes 

sasjelis zeda zRvars, Tundac kargi ganzraxviT, vinaidan brali sas-

jelis ara mxolod safuZveli, aramed zedazRvaric (Obergrenze) aris.246 

aqedan gamomdinare, zeda zRvarze maRali sasjelis SefardebiT dair-

Rveva konstituciuri samarTliT garantirebuli braleuli pasux-

ismgeblobis principi.247

iuridiul literaturaSi sakamaToa sakiTxi imis Taobaze, SeiZleba 

Tu ara mosamarTle sasjelis qveda zRvars gascdes. uaxles moZRvre-

baSi gabatonebulia Tvalsazrisi, rom prevenciuli mizezebiT igi da-

saSvebia (roqsini, friSi, lakneri da sxv.). Tu sasjeli prevenciulad 

ar aris dasabuTebuli, igi miiCneva araTanazomierad da warmoadgens 

msjavrdebulis samarTlebriv sferoSi gaumarTlebel SeWras. 

prevenciuli mizani mxolod specialuri prevenciiT ar amoiwureba, 

sisxlis samarTlis amocana generalur prevenciasac moicavs. amitom, 

qveda zRvarze ufro msubuqi sasjeli mxolod gamonaklis SemTxveveb-

Si SeiZleba dainiSnos. sisxlis samarTlis literaturaSi gamoTqmuli 

SexedulebiT, msubuqi sasjelis daniSvna gamarTlebuli unda iyos ara 

244  Th eune W., LK, S. 1078-1079, §46 Rn. 39.
245  Meier B.-D., Strafrechtliche Sanktionen, 4. Aufl ., Berlin, Heidelberg, 2015, S. 167.
246  Jescheck/Weigend., Lehrbuch des Strafrechts, AT, 5. Aufl ., Berlin, 1996, S. 879.
247  Meier B.-D., dasax. naSr., gv. 167.
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mxolod specialurprevenciuli TvalsazrisiT, aramed agreTve, roca 

igi saerTo marTlSegnebis mixedviT miiCneva reaqciis erTaderT Tana-

zomier formad.248 

Tumca, roqsini msubuqi sasjelis daniSvnas mxolod specialurpre-

venciuli mizanSewonilobiT amarTlebs da aRniSnavs, rom specialur-

prevenciulad orientirebuli qveda zRvarze ufro msubuqi sasjelis 

Sefardeba SesaZlebelia, roca igi kriminologiurad sasurvelia da 

samarTlebrivad dasaSvebi249, rac ufro sworic aris. igi dasaSvebia da 

SeiZleba ganxorcieldes sazogadoebaSi damnaSavis momavali cxovrebis 

gaTvaliswinebiT ise, rom ar dairRves bralismieri principis dacviTi 

funqcia250. 

kanoniT gaTvaliswinebulze ufro msubuqi sasjeli maSin unda iniS-

nebodes, roca saxezea gansakuTrebuli Semamsubuqebeli garemoeba, rac 

bralis xarisxs gansazRvravs an danaSaulis Camden konkretul pirovne-

basTan aris dakavSirebuli251 da iSviaTad SeiZleba hqondes adgili 

praqtikaSi. amitom, aseTi garemoebebi kanonmdebels ar SeuZlia sruli 

sizustiT winaswar gaiTvaliswinos. maSasadame, pasuxismgeblobis Semsub-

uqeba da kanoniT gaTvaliswinebulze ufro msubuqi sasjelis daniSvna 

specialurprevenciuli mizanSewonilobiT ufro unda iyos ganpirobebu-

li, vidre generaluri prevenciiT. magram, kanonic unda iZleodes imis 

saSualebas, rom qveda zRvarze dabali sasjeli dainiSnos. 

qarTuli ssk-is 55-e muxlis mixedviT, mxareebs Soris saproceso 

SeTanxmebis dadebaa saWiro kanoniT gaTvaliswinebulze ufro msubuqi 

sasjelis Sesafardeblad. magram gansxvavebulad wydeba sakiTxi saqa-

rTvelos arasrulwlovanTa marTlmsajulebis kodeqsis mixedviT, rom-

lis 76-e muxlis Tanaxmad, mosamarTles ufleba aqvs arasrulwlovan 

msjavrdebuls dauniSnos kanoniT gaTvaliswinebulze ufro msubuqi 

sasjeli saproceso SeTanxmebis gareSec, Tu warsulSi gamamtyunebeli 

ganaCeni gamotanili ar yofila252 da arsebobs Semamsubuqebel garemoe-

248  iqve, gv. 167-168; Hörnle T., Tatproportionale Strafzumessung, Berlin, 1999, S. 25.
249  Roxin C., Prävention und Strafzumessung, Festschrift  für Hans-Jurgen Bruns zum 70. Geburtstag, 

Köln, Berlin, Bonn, München, 1978, S. 197.
250  Roxin C., Strafzumessung im Lichte der Strafzwecke, FS-Schultz H., Bern, 1977, S. 473.
251 sawinaaRmdego mosazrebas gamoTqvams z. goTua, romelic Tvlis, rom gansaku-

Trebuli Semamsubuqebeli garemoeba SeiZleba exebodes rogorc danaSauls, ise damnaSa-

vis pirovnebas. ix. goTua z., sisxlis samarTali, zogadi nawili, sasjeli, Tb., 2001, gv. 

50.
252 is rom warsulSi gamotanili gamamtyunebeli ganaCeni arasrulwlovani msjavr-

debulisTvis kanoniT gaTvaliswinebulze ufro msubuqi sasjelis Sefardebis safuZve-

lia, SeiZleba sakamaTo iyos, vinaidan aseTi SezRudva srulwlovnebTan mimarT ar arse-

bobs da Sesabamisad, arasrulwlovnebis gaumarTlebel SezRudvas warmoadgens. Tumca, 

aRniSnulTan dakavSirebiT gamoTqmulia sayuradRebo mosazreba, rom igi unda ganimar-

tos arasrulwlovnis sasargeblod, misi saukeTeso interesebidan gamomdinare. kerZod, 
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baTa erToblioba, ris gamoc mizanSewonilia kanoniT gaTvaliswinebul-

ze ufro msubuqi sasjelis Sefardeba. 

rodesac msjavrdebuls sasjeli Seefardeba saproceso SeTanx-

mebis pirobebSi, saproceso SeTanxmebis dadebisas prokurorma unda 

gaiTvaliswinos sajaro interesi, Cadenili danaSaulisTvis gaTvalis-

winebuli sasjelis simZime, qmedebis marTlwinaaRmdegoba da braleu-

lobis xarisxi (sssk-is 210-e mux.). gamodis, rom qarTuli kanonmde-

blobis mixedviT, sakamaToa kanoniT gaTvaliswinebulze ufro msubuqi 

sasjelis Sefardeba mxolod specialurprevenciuli mizniT xdeba Tu 

ara, vinaidan prokurori saproceso SeTanxmebis dadebisas bralis 

xarisxis garda sajaro interesebsac iTvaliswinebs. arc imis Tqmaa Ses-

aZlebeli, rom saproceso SeTanxmebis safuZvelze pasuxismgeblobisgan 

gaTavisufleba an sasjelis Semsubuqeba generaluri prevenciis mizans 

emsaxureba. aRniSnulidan gamomdinare, saeWvoa, saproceso SeTanxmebis 

dadeba yovelTvis aris Tu ara gamarTlebuli.

aRsaniSnavia, rom msubuqi sasjelis Sefardebaze arsebobs sawi-

naaRmdego mosazrebac (SafStaini, Strengi, ieSeki, vaigendi), romlis 

Tanaxmadac, brali sasjelis ara mxolod zeda, aramed qveda zRvaric 

(Untergrenze) aris. kanoniT gaTvaliswinebulze ufro msubuqi sasjelis 

misja ewinaaRmdegeba samarTlianobis grZnobas da misi socialuri mi-

zanic ganuxorcielebeli rCeba.253 

aRniSnuli mosazreba ar aris gasaziarebeli. kanonierebis principi-

dan gamomdinare, dauSvebelia kanoniT gaTvaliswinebul zomaze mkacri 

sasjelis misja, magram prevenciuli TvalsazrisiT savsebiT dasaSvebia 

msjavrdebulisTvis kanoniT gaTvaliswinebulze ufro msubuqi sasjelis 

Sefardeba. kanonmdebels ar SeuZlia winaswar ganWvritos msjavrdebulis 

pirovnebasTan dakavSirebuli yvela garemoeba da daadginos sasjelis is-

eTi qveda zRvari, romelic yvela SemTxvevaSi iqneba rogorc umarTlo-

bis da bralis, ise damnaSavis pirovnebasTan, warsul cxovrebasTan dakav-

Sirebuli garemoebebis Tanazomieri. amitom uSvebs kanonmdebeli kanoniT 

gaTvaliswinebulze ufro msubuqi sasjelis daniSvnis SesaZleblobas.

masSi unda iqnas moazrebuli nasamarTlobis ararseboba iuridiuli TvalsazrisiT da 

ara is, iyo Tu ara warsulSi gamamtyunebeli ganaCeni gamotanili. winaaRmdeg SemTx-

vevaSi arasrulwlovans ar miecema resocializacia-reabilitaciis SesaZlebloba, mox-

deba misTvis warsulis Sexseneba (xelis SemSlelad), gaqarwylebuli nasamarTlobis win 

wamoweva da arasrulwlovnis uaryofiT mdgomareobaSi Cayeneba. ix. SalikaSvili m., miqa-

naZe g., arasrulwlovanTa marTlmsajuleba (saxelmZRvanelo), meore gamocema, Tbilisi, 

fraiburgi, strasburgi, 2016, gv. 168; varZelaSvili i., arasrulwlovnis mimarT sas-

jelis daniSvna (sasamarTlo praqtikis analizi), wignSi: ivaniZe/Todua/varZelaSvili/

maxarobliZe, arasrulwlovanTa kanonmdeblobis analizi da sasamarTlo praqtika, Tb., 

2017, gv. 140. 
253  Jescheck/Weigend., dasax. naSr., gv. 879.
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Tavisufali moqmedebis sivrcis Teoria adgens sasjelis minimums, 

maqsimums da amiT mosamarTles utovebs moqmedebisTvis Tavisufal 

sivrces, magram dRemde ar aris calsaxad da zustad dadgenili, Tu ra 

kriteriumebiT xdeba bralis farglebis gansazRvra, rac aRniSnuli Te-

oriisTvis gamowvevad rCeba. amis gamo, ganxiluli Teoriis safuZvelze 

sasjelis Sefardebas miiCneven naklebad gamWvirvale procesad.254

sisxlis samarTlis literaturaSi Tavisufali mixedulebis Teo-

riis sawinaaRmdegod kritikuli mosazrebebi gamoiTqva, rac sasjelis 

Sefardebis procesis transfarentulobas ukavSirdeba. kerZod, Tavi-

sufali mixedulebis Teorias ar SeuZlia sasjelis calkeuli miznebis 

mniSvneloba praqtikuli TvalsazrisiT mkafiod warmoaCinos. germaniis 

uzenaesi sasamarTlo sasjelis bralTan Tanazomierebas imdenad mniS-

vnelovnad Tvlis, rom protesti gamoTqva, roca prevenciuli safuZ-

vliT dairRva sasjelis qveda an zeda zRvaris bralTan Tanazomierebis 

moTxovna255. maSasadame, sasjelis bralTan Tanazomiereba principulad 

imdenad arsebiTia, rom misi darRvevis gamarTleba SeuZlebelia Tun-

dac prevenciuli TvalsazrisiT. prevenciuli aspeqtebis gaTvalis-

wineba sasjelis im sazRvrebSia SesaZlebeli, romelic bralis xarisxis 

Sesabamisad ganisazRvreba. erTi mxriv, mosamarTle sasjelis Sefar-

debisas iTvaliswinebs iseT garemoebebsac, romelic umarTlobis an 

bralis xarisxs ar gansazRvravs, magram meore mxriv, es ar xdeba sasje-

lis bralTan Tanazomierebis principis xarjze. 

Tavisufali mixedulebis Teoria sasjelis zomis sworad gansaz-

RvrasTan dakavSirebiT yuradRebas argumentaciaze, dasabuTebaze amax-

vilebs. mcdari dasabuTeba SeiZleba uSualo zegavlenas ar axdendes 

sasjelis Sefardebaze. germaniis uzenaesma sasamarTlom bevr SemTx-

vevaSi gamoricxa mcdari dasabuTebis gavlena sasjelis Sefardebaze256, 

SeiZleba sasjelis zoma sworad iyos gansazRvruli, magram dasabuTeba 

iyos mcdari. Tumca, mcdari dasabuTeba SeiZleba sasjelis zomis aras-

worad gansazRvris safuZvelic gaxdes, vinaidan mcdari argumentaciiT 

mosamarTle SeiZleba araswor sasjelamde mivides. sasjelis Sefar-

debisas metad mniSvnelovania, rom sasjelis dasabuTeba swori iyos da 

Sefardebuli sasjelis zoma mas Seesabamebodes. erTi mxriv, dasabuTe-

ba unda iyos swori da, meore mxriv, Sefardebuli sasjelis zoma unda 

iyos misi Sesabamisi. 

254  Meier B.-D., Strafrechtliche Sanktionen, 4. Aufl ., Berlin, Heidelberg, 2015, S. 168.
255  Th eune W., LK, S. 1079, §46 Rn. 41.
256  Th eune W., LK, S. 1079, §46 Rn. 42.
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1.8.5. danaSaulebrivi qmedebis proporciuli 

sasjelis Sefardebis Teoria

gansaxilveli Teoria, upirveles yovlisa, miznad isaxavs bra-

lis principis konkretizacias da sasjelis Tavisufali Sefardebis 

garkveulwilad SezRudvas. sasjeli ise unda ganisazRvros, rom igi 

damnaSavisTvis miyenebuli tkivilis moculobas asaxavdes. sasjelis Se-

fardebis dros arsebiTi mniSvneloba eniWeba danaSaulebrivi qmedebis 

simZimes. gansakuTrebiT mniSvnelovania Sedegis umarTloba, romelic 

samarTlebrivi sikeTis xelyofis siZlieris mixedviT ganisazRvreba. 

danaSaulis simZimis gansazRvra xdeba agreTve qmedebis umarTlobis 

gaTvaliswinebiTac, romelic aseve eqvemdebareba gazomvas. danaSaulis 

simZimes, pirvel rigSi, gansazRvravs garegnuli niSnebi. sasjelis dan-

iSvnis dros gasaTvaliswinebeli qmedebis da damnaSavisTvis damaxasi-

aTebeli niSnebis Semcireba Tanazomieri sasjelis Sefardebas uwyobs 

xels257. 

aRniSnuli moZRvrebis yuradRebis SuagulSi dgas ara damnaSavis 

pirovneba, aramed qmedebis simZime. qmedebis simZimis Sefasebisas mxed-

velobaSi miiReba qmedebis umarTloba, romelic moicavs Sedegis da 

qmedebis umarTlobis simZimes, agreTve qmedebis subieqturi Seracxvis 

ganmapirobebel subieqtur niSnebs, romlebic braleulobas amcirebs. 

ar unda iqnes gaTvaliswinebuli is garemoebebi, romelic damnaSavis 

pirovnebasTanaa dakavSirebuli da araviTari kavSiri ara aqvs umarT-

lobasa da bralTan.258 

t. hiornle, romelic proporciuli sasjelis Sefardebis Teoriis 

erT-erTi cnobili warmomadgenelia, sasjelis Sefardebisas gasaTval-

iswineblad Tvlis agreTve „damnaSavis kriminalur energias“, qmedebis 

motivs, policiis provokaciuli qmedebiT damnaSavis dayoliebas da 

damnaSavis nasamarTlobas.259 

maSin, roca aRniSnul garemoebebTan dakavSirebiT diskusia mim-

dinareobs da ar arsebobs calsaxa pozicia, aravin davobs imaze, rom 

sasjelis Sefardebisas, rogorc sasjelis proporciulobis ganmsaz-

Rvreli garemoeba, aucileblad gasaTvaliswinebelia damnaSavis unari 

ganWvretadobasTan da qmedebis warmarTvasTan dakavSirebiT (die Ein-
sichts- und Steuerungsfähigkeit des Täters).260 

257  Th eune W., LK, S. 1081, §46 Rn. 48.
258  Meier B.-D., Strafrechtliche Sanktionen, 4. Aufl ., Berlin, Heidelberg, 2015, S. 170.
259  Hörnle T., Tatproportionale Strafzumessung, Berlin, 1999, S. 143.
260  Streng F., Strafrechtliche Sanktionen, Die Strafzumessung und ihre Grundlagen, 3. Aufl ., Stuttgart, 

2012, S. 315, Rn. 637.
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qmedebis proporciulobis Teoriis mcdeloba, fokusireba moaxdi-

nos msxverplze, mizans ver aRwevs safrTxis Semqmnel, mcdelobis da 

koleqtiuri samarTlebrivi sikeTis winaaRmdeg mimarTul deliqtebSi. 

roca samarTlebrivi usafrTxoebis darRvevis aspeqtis, rogorc ara-

sakmarisad konkretizirebadis, gaTvaliswinebis uaryofa moxdeba, dRis 

wesrigidan ixsneba deliqtebi, romlebsac ar hyavT msxverpli (`opfer-
lose“ Delikte) da amitom rCeba mxolod qmedebis umarTloba, romelic 

naklebad zustia.261 gansaxilveli Teoria, rogorc ukve iTqva, orien-

tirebulia qmedebis umarTlobaze.262 

danaSaulis proporciuli sasjelis Sefardebis moZRvrebis war-

momadgenlebi miuTiTeben, rom sasjelis SefardebisTvis relevantur 

garemoebaTa Semcireba xels uwyobs sasjelis Sefardebis procesis 

gamartivebas, Tanazomieri da samarTliani sasjelis Sefardebas. sas-

jelis Sefardebis dros gasaTvaliswinebel garemoebaTa SemcirebaSi 

igulisxmeba iseTi garemoebebis Semcireba, romelic mniSvnelovania 

bralis kompensirebisTvis263. 

qmedebis proporciuli sasjelis Sefardebis moZRvrebis erT-

erT naklad SeiZleba CaiTvalos is, rom igi ugulebelyofs damnaSa-

vis pirovnebis mniSvnelobas sasjelis Sefardebisas, maSin, roca pre-

venciulad marTebuli sasjelis zomis da saxis gansazRvra damnaSavis 

pirovnebis gaTvaliswinebasac moiTxovs. 

sasjelis daniSvnis dros damnaSavis pirovnebis gaTvaliswinebis 

mniSvnelobasa da aucileblobaze miuTiTebs saqarTvelos sssk-is 259-e 

muxlis me-4 nawili. aRniSnuli normis Tanaxmad, sasjeli samarTlian-

ia, Tu igi Seesabameba msjavrdebulis pirovnebas da mis mier Cadenili 

danaSaulis simZimes264. damnaSavis pirovneba sasjelis daniSvnis dros 

gasaTvaliswinebel garemoebad miiCneva saqarTvelos sakonstitucio 

sasamarTlos gadawyvetilebiTac265. saqarTvelos ssk-is 721-e muxlis 

1-li nawilis Tanaxmad, msjavrdebulis pirovneba mxedvelobaSi miiReba 

agreTve sasjelis saxiT daniSnuli uvado Tavisuflebis aRkveTasTan 

dakavSirebiT miRebuli gadawyvetilebis gadasinjvisas. 

marTalia, damnaSavis pirovneba iseT rols ar asrulebs, rogorc 

261  Streng F., dasax. naSr., gv. 316, Rn. 638.
262  Streng F., dasax. naSr., gv. 317, Rn. 640.
263  Th eune W., LK, S. 1081, §46 Rn. 49.
264  aseve ix. iaSvili al., sasjelis dasabuTeba, wignSi: saxelmZRvanelo winadade-

bebi sisxlis samarTlis saqmeze ganaCenis formis, misi dasabuTebulobisa da teqstis 

stilistikuri gamarTulobis Taobaze, Tb., 2015, gv. 212-213.
265 saqarTvelos sakonstitucio sasamarTlos 2017 wlis 14 ivlisis gadawyvetileba 

saqmeze: saqarTvelos moqalaqeebi jambul gvianiZe, daviT xomeriki da laSa gagiSvili 

saqarTvelos parlamentis winaaRmdeg, samotivacio nawili, II, punqti 32. 



94

umarTloba da brali, magram calkeul SemTxvevebSi damnaSavis pirovne-

basac unda mieqces yuradReba. damnaSavis pirovneba gansakuTrebul 

mniSvnelobas iZens sasjelis pirobiTad daniSvnis dros, rodesac 

aqcenti gansakuTrebiT keTdeba ara warsulze, samarTlianobis aRd-

genaze, aramed momavalze, prevenciaze. 

1.9. sasjelis Sefardeba rogorc socialuri 

formis aqti

aRniSnul Teorias wina planze aqvs wamoweuli mosamarTlis Ta-

visufleba sasjelis Sefardebis dros266. am Teoriis mixedviT, sas-

jelis Sefardeba aris socialuri formis aqti, sasjelis zoma aris 

`mosamarTlis SemoqmedebiTi socialuri aqti~. Tumca, mosamarTlis 

gadawyvetileba samarTlianobaze unda iyos orientirebuli, rac mo-

samarTles garkveul orientirebs sTavazobs267 da mosamarTlis Tavisu-

flebis ganusazRvrelobis safrTxes aneitralebs. 

warmodgenil Teorias akritikeben im TvalsazrisiT, rom sasjelis 

zomis gansazRvrisTvis ver Seqmna racionaluri safuZvlebi268. aRniSnu-

li kritikis miuxedavad, gansaxilveli Teoriis dadebiT mxared udavod 

unda iqnas miCneuli is, rom sasjelis Sefardebisas samosamarTlo 

saqmianobis orientirs samarTlianobis masStabi warmoadgens. samar-

Tlianoba is mizania, romliskenac unda iyos mimarTuli yvela saxel-

mwifo organos, da miT ufro sasamarTlos, saqmianoba. samarTlianoba 

unda iyos sasamarTlos upirobo mizani, rac TavisTavad zRudavs mo-

samarTles da uwesebs im zRvars, romelsac Tavisi saqmianobis dros ar 

unda gascdes. 

266  aRniSnulze ix. Th eune W., LK, S. 1081, §46 Rn. 50.
267  aRniSnulze ix. Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 881, Fn. 

69.
268  Th eune W., LK, S. 1081, §46 Rn. 50.
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2. saqarTvelos ssk-is 53-e muxlis me-3 nawiliT 
gaTvaliswinebuli pasuxismgeblobis Semamsubuqebeli 

da damamZimebeli garemoebani

2.1.1. damnaSavis qvenagrZnoba, motivi da mizani

motivi da mizani, romelic fsiqologiuri cnebebia, sisxlis samar-

TalSi mniSvnelobas iZens qmedebis kvalifikaciis, Tu sasjelis zomi-

sa da saxis gansazRvris TvalsazrisiT. iuridiul literaturaSi ga-

moTqmulia araerTgvarovani Sexeduleba imasTan dakavSirebiT, unda 

gamoiyenos Tu ara sisxlis samarTalma motivis da miznis cnebebi ise, 

rogorc igi fsiqologiaSia gagebuli, Tu unda moxdes aRniSnul cne-

baTa modificireba sisxlis samarTlis miznebis Sesatyvisad. aRniSnul-

Tan dakavSirebiT unda iTqvas, rom samarTlis mecnierebam unda mim-

arTos fsiqologias da gamoiyenos fsiqologiis monacemebi, mis mier 

dadgenili da SemuSavebuli cnebebi269. sisxlis samarTalma motivis da 

miznis sakuTari cnebebi ki ar unda Seqmnas, aramed unda gamoiyenos 

dasaxelebuli cnebebi, ise rogorc igi fsiqologiaSia miRebuli. 

rogorc T. SavguliZe aRniSnavda, literaturaSi xSirad xdeba mo-

tivis da miznis, miznis da ganzraxvis erTmaneTTan gaigiveba270. motivis 

gamijvna miznisgan SeiZleba arc ise martivi iyos, Tumca, igi SesaZle-

belia. maSin, roca mizani miugebs pasuxs kiTxvaze `ra mizniT~, motivi 

pasuxobs kiTxvas `ratom~. 

motivi aris moTxovnilebiT da interesiT ganpirobebuli mamoZ-

ravebeli Zala, romelic adamianis mier ganxorcielebul qmedebas 

safuZvlad edeba, amitom xSirad motivs moqmedebis safuZvlad acxa-

deben271. motivs, sxvagvarad, ganmartaven rogorc adamianis uzenaes ma-

moZravebel Zalas, rwmenas272. roca motivi migviTiTebs imaze, Tu ratom 

ganxorcielda danaSauli, mizani aris is, riskenac miiswrafis damna-

Save273 anu is saboloo rezultati, romlis misaRwevadac damnaSave mo-

qmedebs274. sxvagvarad rom vTqvaT, mizani aris idealurad mocemuli 

269  vaCeiSvili al., danaSaulis subieqturi mxare sabWoTa sisxlis samarTalSi, Tb., 

1957, gv. 7. 
270  SavguliZe T., sazogadoebrivi azri, marTlSegneba da moswavle axalgazrdoba, 

Tb., 1981, gv. 70.
271  uznaZe d., zogadi fsiqologia, Tb., 2006, gv. 208.
272  kiknaZe d., danaSaulebrivi qcevis motivaciis sistemuri gagebisaTvis, `alma-

naxi~, saqarTvelos axalgazrda iuristTa asociacia, 2000, #13, gv. 125.
273 tyeSeliaZe g., wignSi: naWyebia g., dvaliZe i., sisxlis samarTlis zogadi nawili, 

saxelmZRvanelo, Tb., 2007, gv. 142-143; dvaliZe i., motivisa da miznis zegavlena qmedebis 

kvalifikaciasa da sisxlissamarTlebriv pasuxismgeblobaze, Tb., 2008, gv. 29-30. 
274  tyeSeliaZe g., dasax. naSr., gv. 142; SavguliZe T., sazogadoebrivi azri, 
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moqmedebis Sedegi, romelic adamianis gansazRvrul moTxovnilebas ak-

mayofilebs275. mizani pasuxobs kiTxvaze, Tu ris misaRwevad moqmedebs 

piri. 

motivi da mizani, rogorc adamianis fsiqologiuri qcevis elemen-

tebi, erTmaneTTan mWidrodaa dakavSirebuli, magram erTi meorezec ar 

daiyvaneba. motivi ufro adamianis nebisyofasTanaa dakavSirebuli da 

energetikulia, xolo mizani inteleqtualuri276.

moqmedi piris mizani arsebiT mniSvnelobas iZens danaSaulebrivi 

qmedebiT xelyofili sikeTis gansazRvris TvalsazrisiT277. Tu romeli 

sikeTis winaaRmdeg iyo mimarTuli danaSaulebrivi qmedeba, amis dad-

genaSi swored moqmedi piris mizani gvexmareba. obieqturad erTnairi 

qmedeba moqmedi piris miznis gaTvaliswinebiT erT SemTxvevaSi SeiZle-

ba Sefasdes sicocxlis winaaRmdeg ganxorcielebulad, xolo meore 

SemTxvevaSi janmrTelobis winaaRmdeg mimarTulad. 

moqmedi piris mizani erT-erTi arsebiTi mniSvnelobis niSania 

qmedebis marTlzomierebis da marTlwinaaRmdegobis Sesafaseblad. aR-

niSnul daskvnamde mivyavarT marTlwinaaRmdegobis gamomricxav gare-

moebebze sisxlis samarTlis kanonmdeblobis analizs278. marTalia, 

marTlwinaaRmdegoba, erTi mxriv, obieqturi sididea da qmedebis uma-

rTlobisTvis moqmedi piris individualur SesaZleblobebs aranairi 

mniSvneloba ar gaaCnia, magram qmedebis marTlwinaaRmdegobis dadge-

na mainc ver moxdeba mxolod obieqturi kriteriumebis safuZvelze. 

am SemTxvevaSi mxedvelobaSia marTlwinaaRmdegobis gamomricxveli 

garemoebebis subieqturi elementebi, romelTa gareSe SeuZlebelia 

dadgindes, hqonda Tu ara adgili romelime gamamarTlebel garemoe-

bas, rac udavod miuTiTebs normis darRvevasTan dakavSirebiT swori 

Sefasebis gasakeTeblad obieqturTan erTad subieqturi niSnebis gaT-

valiswinebis mniSvnelobaze. maSasadame, qmedebis marTlwinaaRmdegoba, 

rogorc obieqturi sidide, dgindeba subieqturi niSnebis gaTvalis-

winebiTac.

sisxlis samarTalSi motivis da miznis sistemuri kuTvnilebisa 

da mniSvnelobis Taobaze araerTgvarovani Sexeduleba arsebobs. aR-

niSnulma sakiTxma ganviTarebis vrceli gza ganvlo. Tu danaSaulis 

marTlSegneba da moswavle axalgazrdoba, Tb., 1981, gv. 70.
275  kiknaZe d., adamianis moqmedebis sakiTxisaTvis, Tb., 1971, gv. 152.
276  naWyebia g., wignSi: sisxlis samarTali, saxelmZRvanelo, zogadi nawili, meore 

gamocema, Tb., 2016, gv. 171.
277  naWyebia g., wignSi: sisxlis samarTali, saxelmZRvanelo, zogadi nawili, meore 

gamocema, Tb., 2016, gv. 172. 
278  Церетели Т., Причинная связь в уголовном праве, wignSi: sisxlis samarTlis proble-

mebi, III tomi, Tb., 2012, gv. 220. 
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klasikuri moZRvreba qmedebis Semadgenlobas mxolod obieqturi niSne-

bis erTobliobad ganixilavda da subieqtur niSnebs brals miakuTvneb-

da, neoklasikurma moZRvrebam qmedebis Semadgenlobis subieqtivizacia 

moaxdina da qmedebis SemadgenlobaSi, Sesabamisad, sisxlissamarTle-

briv umarTlobaSi subieqturi niSnebi Semoitana miznis saxiT. qmedebis 

SemadgenlobaSi subieqturi niSnebis Semotanis procesi amiT ar gaCe-

rebula da umarTlobis subieqturi niSnebis Sevseba moxda motivis da 

ganzraxvis SemotaniT. personaluri umarTlobis moZRvrebis Sesabamis-

ad, motivi umarTlobis arsebiTi elementia. 

cnobili germaneli mecnieri velceli, romelic finaluri Teoriis 

mamamTavari iyo, damnaSavis mizandasaxulobas samarTlebrivi sikeTis 

xelyofis gverdiT arsebiTi mniSvnelobis niSnad Tvlida279. 

armin kaufmani kidev ufro mkafiod aRniSnavs, rom `qmedebis uma-

rTlobis moculoba ganisazRvreba, pirvel rigSi, motivebiT, romelic 

nebis formirebisTvis ganmsazRvrelia. meore rigSi umarTlobis gan-

sazRvrisas agreTve ganzraxvis intensivobac gasaTvaliswinebelia~. 

qarTul iuridiul literaturaSic hpova asaxva Sexedulebam, rom 

motivs SeuZlia obieqturi xasiaTis umarTlobis rogorc dafuZneba, ise 

xarisxis gansazRvra280. sisxlissamarTlebrivi umarTlobis dafuZnebas 

motivis mixedviT, SesaZleblad Tvlida T. SavguliZec, roca uTiTeb-

da, rom motivma SeiZleba ganapirobos qcevis sazogadoebrivad saSiSi 

xasiaTi, roca igi gvevlineba qmedebis Semadgenlobis aucilebel el-

ementad. Tavisi Sexedulebis gasamyareblad T. SavguliZe asaxelebda 

iseT SemTxvevas, roca qirurgis profesiuli funqciis Sesruleba Sei-

Zleba gadaiqces sazogadoebrivad saSiS moqmedebad, Tu avadmyofisT-

vis kidurebis amputacia xorcieldeba SurisZiebis motiviT281. motivze 

analogiur Tvalsazriss gamoxatavda l. surgulaZec, roca mas qmedebas-

Tan dakavSirebul obieqturi xasiaTis subieqtur niSnad ganixilavda282. 

sakiTxi imis Taobaze, SeiZleba Tu ara qmedebasTan dakavSirebul 

niSnad motivis ganxilva, damokidebulia imazec, Tu rogor iqneba 

motivi gagebuli. T. wereTlis TvalsazrisiT, imisTvis rom qmedeba 

dakvalificirdes rogorc angarebiTi, mniSvneloba ara aqvs, Tavis 

279  Welzel H., Das deutsche Strafrecht, 11. Aufl ., Berlin, 1969, S. 62.
280 dvaliZe i., motivisa da miznis zegavlena qmedebis kvalifikaciasa da sisxlis-

samarTlebriv pasuxismgeblobaze, Tb., 2008, gv. 73; cqitiSvili T., adamianis sicocxlisa 

da janmrTelobisTvis safrTxis Semqmneli deliqtebi, Tb., 2015, gv. 85 da momdevno. mo-

tivze, rogorc umarTlobis damafuZnebel obieqturi xasiaTis subieqtur niSanze aseve 

ix. surgulaZe l., sisxlis samarTali, danaSauli, Tb., 2005, gv. 382-383.
281  SavguliZe T., sazogadoebrivi azri, marTlSegneba da moswavle axalgazrdoba, 

Tb., 1981, gv. 72.
282  surgulaZe l., sisxlis samarTali, danaSauli, Tb., 2005, gv. 382-383.
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sasargeblod undoda mieRo gamorCena damnaSaves, Tu sxvis sasarge-

blod283. motivis aseTi gageba xels uwyobs imas, rom motivi, zogjer, 

marTlsawinaaRmdego qmedebasTan dakavSirebul obieqturi xasiaTis 

subieqtur niSnad vcnoT. aseT dros TanamonawilisTvis angarebis mo-

tivis Sesaracxad sakmarisi SeiZleba iyos imis gacnobiereba, rom igi 

monawileobs im marTlsawinaaRmdego qmedebis ganxorcielebaSi, ro-

melsac axorcielebs piradi gamorCenis mizniT moqmedi piri. Tana-

monawilisTvis angarebis motivis Seracxva kidev ufro dasaSvebi xde-

ba, roca es piri (amsrulebeli) aris is, visi bed-iRbliTac igi iyo 

dainteresebuli.

arsebobs sxva Sexedulebac, romelic qvenagrZnobebs brals mia-

kuTvnebs284. h. ieSekis da T. vaigendis TvalsazrisiT marTlwinaaRmde-

goba imitom aris obieqturi sidide, rom normis moTxovna moqmedebs 

pirovnebis gaTvaliswinebis gareSe da samarTlis darRveva bralunari-

anobis da moqmedi piris motivis Rirebulebis Tu uRirebulobis mxed-

velobaSi miRebis gareSe generaluri masStabis mixedviT dgindeba285. 

xolo, meore mxriv, h. ieSeki da T. vaigendi qmedebis umarTlobis subi-

eqtur komponentebad ganixilaven qvenagrZnobebs da miznebs286.

calkeuli avtori mkvlelobisTvis pasuxismgeblobis damamZimeb-

el garemoebebs yofs or jgufad: obieqtur da subieqtur niSnebad. 

Tu obieqtur niSnebs umarTlobas miakuTvnebs, subieqturi niSnebi da 

kerZod, motivi, bralze axdens zegavlenas. am Sexedulebis mixedviT, 

magaliTad, angarebis motivi miuTiTebs damnaSavis ganwyobis gasakicx-

aobis xarisxze287. 

o. gamyreliZe motivs yovelTvis bralis niSnad miiCnevs da Tvlis, 

rom mas mxolod bralis xarisxis gansazRvra SeuZlia288. amave Sexed-

ulebis Tanaxmad, Tu ganzrax deliqtebSi mizani umarTlobis niSania, 

motivi mxolod bralis xarisxze axdens gavlenas289. 

g. naWyebia motivis, ganzraxvis da gaufrTxileblobis mixedviT 

283  wereTeli T., wignSi: mayaSvili/maWavariani/wereTeli/SavguliZe, danaSaulis 

pirovnebis winaaRmdeg, Tb., 1980, gv. 20. 
284  Streng F., Strafrechtliche Sanktionen, 3. Aufl ., Stuttgart, 2012, S. 268, Rn. 551.
285  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 244. 
286  Jescheck/Weigend, ebenda, S. 887.
287  Eser A., in: SchÖnke/SchrÖder, Strafgesetzbuch, kommentar, 27. Aufl ., München, 2006, S. 1792, 

§211 Rn. 6; Roxin C., Strafrecht, AT, Band I, 4. Aufl ., München, 2006, S. 314, §10 Rn. 73; Wessels/Beulke/
Satzger, Strafrecht, AT, 45. Aufl ., Heidelberg, 2015, S. 200-201, Rn. 642; Lackner K., NStZ 1981, S. 348. 

288  gamyreliZe o., sisxlis samarTlis problemebi, I tomi, Tb., 2011, gv. 346; ugrex-

eliZe m., bralis xarisxis mniSvneloba sasjelis individualizaciisaTvis, `sabWoTa 

samarTali~, 1978, #6, gv. 50.
289  gamyreliZe o., umarTlobis subieqturi niSnebis sakiTxisaTvis, „macne“, ekono-

mikisa da samarTlis seria, 1983, #2, gv. 87.
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qmedebis sazogadoebriv mniSvnelobas anu saSiSroebas gansazRvras da 

igive niSnebs bralis xarisxis gamnsazRvrel garemoebebad asaxelebs290, 

Tumca, mkvlelobis dros angarebis motivs personalur niSnad ganixi-

lavs291. 

motivis safuZvelze rogorc damnaSavis bralis, ise sazogadoebrivi 

saSiSroebis xarisxis gansazRvras dasaSvebad Tvlida al. vaCeiSvili292, 

analogiur mosazrebas gamoTqvamda igi mizanTan dakavSirebiTac293. 

avtorTa erTi nawili motivis mixedviT umarTlobis dafuZnebis 

SesaZleblobas ar gamoricxavs, magram Tu motivi pasuxismgeblobis da-

mamZimebeli garemoebaa, mas bralis xarisxis ganmsazRvrel anu bralis 

damamZimebel niSnad miiCnevs294. 

sawinaaRmdego mosazrebis Sesabamisad, motivi qmedebis subieqtu-

ri Semadgenlobis da umarTlobis niSnad miiCneva, romelsac SeuZlia 

umarTlobis moculoba gansazRvros295. am sakiTxs zogierTi avtori 

prevenciasTan kavSirSi ganixilavs. damamZimebel garemoebaSi Cadenili 

ganzraxi mkvlelobisTvis mkvlelobis ZiriTad Semadgenlobaze ufro 

mkacrad dasja gamarTlebulia ara bralis da pozitiuri generalu-

ri prevenciis TvalsazrisiT, aramed specialurprevenciuli kuTxiT: 

`rodesac sasjelis mizani samarTlebrivi sikeTis dacvaa da sicocxle 

yvelaze Rirebuli sikeTe, romelic Sesabamis dacvas moiTxovs, maSin 

saeWvo ar aris, rom damnaSave, romlisganac sxva adamianTa sicocxlis 

da janmrTelobis xelyofis safrTxe momdinareobs, sazogadoebisgan 

imdenxans unda iyos izolirebuli, sanam safrTxe arsebobs~296. 

danaSaulis prevenciisTvis damnaSavis moqmedebis motivis gaTval-

290 naWyebia g., wignSi: sisxlis samarTali, zogadi nawili, saxelmZRvanelo, mesame 

gamocema, Tb., 2018, gv. 248.
291  naWyebia g., dasax. naSr., gv. 328-329.
292  vaCeiSvili al., danaSaulis subieqturi mxare sabWoTa sisxlis samarTalSi, Tb., 

1957, gv. 13, 20-21. 
293  vaCeiSvili al., dasax. naSr., gv. 22. 
294  Todua n., obieqturi da subieqturi niSniT damZimebuli an privilegirebuli 

Semadgenlobis gamijvnis mniSvneloba Tanaamsruleblobasa da Tanamonawilis qmedebis 

kvalifikaciisas, guram naWyebia-75, saiubileo krebuli, Tb., 2016, gv. 24; turava m., sisx-

lis samarTali, zogadi nawilis mimoxilva, me-9 gamocema, Tb., 2013, gv. 340; mWedliS-

vili-hedrixi q., sisxlis samarTali, zogadi nawili, danaSauli, ZiriTadi sakiTxebi 

kiTxva-pasuxebiT, Tb., 2014, gv. 92. i. dvaliZe, motivs, iseve rogorc mizans, umarTlo-

bis damafuZnebel da misi xarisxis ganmsazRvrel funqcias aniWebs, xolo meore mxriv, 

imave naSromis sxva gverdebze motivs, Tu igi damamZimebeli garemoebaa, mxolod bralis 

xarisxis ganmsazRvrel niSnebs miakuTvnebs. ix. dvaliZe i., motivisa da miznis zegav-

lena qmedebis kvalifikaciasa da sisxlissamarTlebriv pasuxismgeblobaze, Tb., 2008, 

gv. 73, 79. 
295  Paeff gen U., Einmal mehr _ Habgier und niedrige Beweggründe, GA 1982, S. 255; Jakobs G., 

Strafrecht, AT, Part 1, 2. Aufl ., Berlin, 1991, S. 309, Abschn. 8, Rn. 94.
296  Beckmann H., Zur Neuregelung der vorsätzlichen Tötungsdelikte, GA 1981, S. 357-358.
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iswinebis idea metad sainteresoa. damnaSavis qvenagrZnoba SeiZleba me-

tyvelebdes danaSaulis ganmeorebiT ganxorcielebis SesaZleblobaze. 

magaliTad, rodesac piradi gamorCenis mizniT, angarebis motiviTaa da-

naSauli ganxorcielebuli, damnaSavisgan danaSaulis ganmeorebis alba-

Toba metia, vidre maSin, roca danaSaulis Cadenas SurisZiebis motivi 

udevs safuZvlad. Sesabamisad, sasjelma Tavisi roli rom Seasrulos 

prevenciis TvalsazrisiT, unda iqnas gaTvaliswinebuli damnaSavisgan 

momdinare safrTxe. sasjelis zoma unda iyos imdeni, ramdenic saWiro 

iqneba damnaSavisgan momdinare safrTxisgan sazogadoebis dasacavad. 

rogorc t. hiornle miuTiTebs, sasjelis damafuZnebeli brali 

SeiZleba iyos srulad an msubuqi xarisxiT. amitom, SeuZlebelia bra-

lis damamZimebeli motivi arsebobdes, Tumca SesaZlebelia motivma 

brali Seamsubuqos. misi SexedulebiT, sasjelis damamZimebeli motivi 

maSin arsebobs, roca motivis gamo umarTlobis xarisxic matulobs. 

magram, sasjeli SeiZleba Seamsubuqos rogorc umarTlobis, ise bra-

lis Semamsubuqebelma motivma. maSasadame, motivi SeiZleba iyos uma-

rTlobis damamZimebeli, umarTlobis da bralis Semamsubuqebeli. uma-

rTlobis Semamsubuqebeli motivi SeiZleba, magaliTad, iZulebis dros 

arsebobdes297. 

motivi da mizani rom sasjelis Semamsubuqebel garemoebebs Sei-

Zleba warmoadgendes amaze miuTiTebs qarTuli sasamarTlo praqti-

kac. saqarTvelos uzenaesi sasamarTlos gadawyvetilebebSi narkoti-

kuli danaSaulisTvis, kerZod, narkotikuli saSualebis SeZenisTvis, 

sasjelis Semamsubuqebel garemoebebad dasaxelebulia msjavrdebulis 

motivi da mizani. saxeldobr is, rom narkotikuli saSualebis SeZena 

moxda piradi moxmarebis mizniT da motiviT298. bolo periodSi, rac sa-

konstitucio sasamarTlos gadawyvetilebebis safuZvelze narkopoli-

tika Seicvala, gansakuTrebul mniSvnelobas iZens danaSaulis sagan-

Tan, mis raodenobasTan erTad imis gaTvaliswinebac, Tu ra mizniT da 

motiviTaa qmedeba ganxorcielebuli, vinaidan 70 gramamde gamomSrali 

marixuanis piradi moxmarebis mizniT SeZena-SenaxvisTvis Tavisuflebis 

aRkveTis Sefardeba, Tundac minimaluri zomiT, araproporciul sas-

jelad iqna miCneuli. 

297  Hörnle T., dasax. naSr., gv. 269-270.
298  susg, 2005, #4, gv. 234; 249; 262.
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2.1.2. motivi, rogorc umarTlobis da bralis xarisxis 

ganmsazRvreli garemoeba

sasjelis Sefardebis tradiciuli moZRvrebis mixedviT, qve-

nagrZnobebi sasjelis Sefardebis mniSvnelovani faqtoria. nebismieri 

danaSaulis ganxorcielebisas qvenagrZnobebi maTi eTikuri Rire-

bulebis mixedviT unda Sefasdes da gasakicxi da aragasakicxi motivebi 

unda gaimijnos. gasakicxi motivi sasjels amZimebs. gasakicxaobis zoma 

sasjelis damZimebis zomas gansazRvravs. sasjelis Sefardebis dros 

motivis ara mxolod Rirebuleba, agreTve siZlierec aris gasaTvalis-

winebeli. iZulebis viTarebaSi qmedebis ganxorcieleba, romelic exeba 

adre ganxorcielebuli danaSaulis Taobaze informaciis saidumlod 

Senaxvas, ar warmoadgens zogadad sasjelis Semamsubuqebel sakanon-

mdeblo garemoebas, magram dasaSvebia misi gaTvaliswineba sasjelis 

Sefardebisas. wminda egoisturi motivebi sasjelis damZimebas iwvevs. 

magaliTad, angareba299. magram, Tu angareba kanoniT gaTvaliswinebu-

li makvalificirebeli garemoebaa, igi sasjelis Sefardebis dros ar 

miiReba mxedvelobaSi. 

sasjelis damZimeba SesaZlebelia agreTve maSinac, roca danaSaulis 

Cadenas safuZvlad udevs Semdegi motivebi: pativmoyvareoba, Sromis 

moZuleoba, mflangveloba, garTobisadmi midrekileba300.

sicocxlis da janmrTelobis winaaRmdeg mimarTul danaSaulebSi 

sasjelis damamZimebel motivad miiCneva agreTve rasobrivi Seuwynare-

bloba (siZulvili rasis mimarT/Rassenhass) da sxva iseTi motivebi, ro-

melic msxverplis damcirebisken aris mimarTuli. aRniSnuli vrcel-

deba yvela im SemTxvevaze, roca danaSauli mimarTulia pirovnuli 

sikeTis winaaRmdeg, xolo msxverpli, rogorc samizne obieqti, ar-

Ceulia mxolod im socialuri jgufisadmi kuTvnilebis gamo, romel-

ic damnaSaves sZuls. dasaxelebuli motiviT Cadenili danaSaulisTvis 

sasjelis generalurad gamkacreba pozitiuri generaluri prevenciis 

TvalsazrisiT SeiZleba Semdegnairad dasabuTdes: mkacrma sasjelma 

gansazRvruli adamianuri Rirebulebebis mniSvneloba unda aCvenos. 

umarTlobis TvalsazrisiT sasjelis gamkacreba SeiZleba dasabuTdes, 

roca obieqturad SesamCnevia, rom danaSauls damnaSavis motivacia edo 

safuZvlad. roca rasobrivi siZulviliT moqmed damnaSavesTan an dam-

naSaveTa wresTan msxverplis dapirispireba obieqturad SesamCnevia, 

konkretul danaSaulebriv viTarebaSi qmedebis mimarT muqara arsebiT-

299  Bruns J., Recht der Strafzumessung, Köln, 1985, S. 211. 
300  Gribbom G., in: LK, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 76.
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ad mkacrdeba. roca danaSauli dakavSirebulia mkafiod an konkluden-

turad gamoxatul siZulvilTan, igi samarTlebrivi sikeTis xelmyof 

msgavs danaSaulebze met umarTlobas Seicavs. garda amisa, jgufisad-

mi kuTvnilebis gamo siZulvilis niadagze Cadenil danaSauls msxver-

plisTvisac sxva mniSvneloba aqvs, vinaidan damnaSavis qceva miuTiTebs 

msxverplis gansazRvruli uflebebis uaryofaze swored jgufisadmi 

kuTvnilebis gamo. msxverplisTvis siZulvilis niadagze Cadenil da-

naSauls sxva mniSvneloba aqvs, vidre igive saxis qmedebas am motivis 

gareSe, vinaidan siZulvilis safuZvelze Cadenili danaSauli aris ro-

gorc saSiSi, ise damamcirebelic. rac aseve mniSvnelovania, mocemuli 

msjeloba mxolod maSin iZens mniSvnelobas, roca damnaSavis motivacia 

danaSaulis Cadenis dros povebs gamoxatulebas (da ara mogvianebiT 

sisxlis samarTalwarmoebis dros)301. 

motivis safuZvelze socialur-eTikuri umarTlobis gazrda xdeba 

im SemTxvevaSi, romelSic garkveuli SefasebiTi komponentebi monawil-

eobs da motivi mxolod gansakuTrebul upativcemulobas gamoxatavs302. 

rasobrivi Seuwynareblobis motivTan dakavSirebiT arsebobs gansx-

vavebuli mosazrebac, romelic mas bralis damamZimebel niSnad miiCnevs. 

aRniSnuli mosazrebis mixedviT, is vinc rasobrivi Seuwynareblobis 

motiviT Cadis mkvlelobas, maRali xarisxis braliT imitom moqmedebs, 

rom praqtikulad, gansazRvruli jgufis sicocxlis uflebis uaryofa 

xdeba303. Tumca, garkveuli jgufis sicocxlis uflebis uaryofa bra-

lis xarisxs zrdis, Tu umarTlobis, sakamaToa. 

rasobrivi da sxva niSniT Seuwynareblobis motivi rom sasjels unda 

zrdides, amaze miuTiTebs qarTuli ssk-c, romlis 109-e muxliT igi pa-

suxismgeblobis damamZimebel garemoebadaa miCneuli. aRniSnuli muxliT 

mkvleloba damamZimebel garemoebaSia Cadenili, Tu igi ganxorcielda 

rasobrivi, religiuri, eTnikuri an erovnuli Seuwynareblobis gamo. 

Sexeduleba, romelic rasobrivi an sxvagvari Seuwynareblobis mo-

tiviT danaSaulis Cadenas ara bralis, aramed umarTlobis damamZimeb-

el garemoebad ganxilvis SesaZleblobas uSvebs, SeiZleba marTebulad 

CaiTvalos, vinaidan rogorc ukve iTqva, rasobrivi siZulvilis motiv-

iT mkvlelobis an janmrTelobis dazianebis dros mxolod erTi adami-

anis sicocxlis an janmrTelobis xelyofa ki ar xdeba, aramed konkret-

uli jgufis wevrTa sicocxlis da janmrTelobis uflebis uaryofac. 

marTalia, erTi adamianis mkvleloba sazogadoebasac safrTxes uqmnis, 

301  Hörnle T., dasax. naSr., gv. 272-273.
302  Paeff gen U., Einmal mehr _ Habgier und niedrige Beweggründe, GA 1982, S. 269.
303  Köhler M., Zur Abgrenzung des Mordes. Erörtert am Mordmerkmal `Verdeckungsabsicht~, GA 

1980, S. 138.
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magram safrTxis xarisxi ufro maRalia im jgufisTvis, romlis wevric 

iqna mokluli, rac maTi sicocxlis uflebis uaryofidan gamomdin-

areobs. maSasadame, qmedebis saSiSroebis (obieqturi niSnis) xarisxis 

gansazRvra SesaZloa damnaSavis motividan (subieqturi niSnidan) ga-

momdinare. mocemuli msjeloba imis Tqmis SesaZleblobas iZleva, rom 

motivs SeuZlia umarTlobis rogorc dafuZneba, ise misi xarisxis gan-

sazRvrac. rodesac rasobrivi siZulvilis motiviT danaSauli Tana-

monawileobiT xorcieldeba, aRniSnuli motivi Tanamonawilesac unda 

Seeracxos, magram amis winapirobas warmoadgens Tanamonawilis mier 

qmedebis ganxorcieleba amave motiviT an mis mier imis gacnobiereba, 

rom igi monawileobda rasobrivi siZulvilis motiviT ganxorcielebul 

danaSaulSi. Tu rasobrivi siZulvlilis motiviT mkvleloba, Sesabamisi 

jgufis wevrTa sicocxlis uaryofasac niSnavs, Tanamonawilec uaryofs 

jgufis arsebobis uflebas danaSaulSi monawileobiT. sxvagvarad rom 

vTqvaT, Tanamonawile amsrulebelTan erTad monawileobs iseT mkvle-

lobaSi, romlis saSiSroebis, Sesabamisad, umarTlobis, xarisxi metia. 

gasaTvaliswinebelia isic, rom roca adamiani konkretuli niSniT Seu-

wynareblobis motiviTaa mokluli, arsebobs imis safrTxe, rom damna-

Savem igive motiviT igive jgufis sxva wevric momavalSi moklas, rac 

qmedebis saSiSroebaze ufro miuTiTebs, vidre bralis xarisxze. Tum-

ca, es ar niSnavs imis uaryofas, rom motivs SeuZlia bralis xarisxis 

gansazRvra. motivma ara mxolod umarTlobis, aramed bralis xarisxic 

SeiZleba daamZimos, magram erTsa da imave dros erTi da igive motivis 

rogorc umarTlobis, ise bralis damamZimebel garemoebad ganxilva 

gaumarTlebelia orjer Sefasebis akrZalvis principidan gamomdinare. 

2.1.3. mizani, rogorc umarTlobis da bralis xarisxis 

ganmsazRvreli garemoeba

zemoT ukve aRiniSna, rom sasjelis Sefardebis dros gasaTvalis-

winebel erT-erT garemoebas mizani warmoadgens. Tumca, Cndeba kiTxva 

imasTan dakavSirebiT, Tu ris xarisxs gansazRvravs mizani da ris sa-

fuZvelze iwvevs sasjelis damZimebas an Semsubuqebas? 

dasmul kiTxvasTan dakavSirebiT unda aRiniSnos, rom mizans Seu-

Zlia rogorc umarTlobis, ise bralis xarisxis gansazRvra. mizans 

rom umarTlobis xarisxis gansazRvra SeuZlia, amaze miuTiTebs Tun-

dac is, rom mizani rig SemTxvevebSi sisxlissamarTlebriv umarTlobas 

afuZnebs. Tu mizans umarTlobis dafuZneba SeuZlia, bunebrivia, misi 

xarisxis gansazRvrac SeeZleba, rac ar gamoricxavs miznis mniSvnelo-
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bas bralis xarisxis gansazRvrasTan dakavSirebiT, magram erTdoulad, 

erTi da igive mizniT umarTlobis da bralis xarisxis gansazRvris da-

saSvebobaze mocemul SemTxvevaSic igive iTqmis, rac motivze (orjer 

Sefasebis akrZalvis principi). 

miznis safuZvelze umarTlobis xarisxis gansazRvris magaliTad 

SeiZleba dasaxeldes narkotikuli saSualebis ukanonod SeZena. Tu 

dasaxelebuli qmedeba xorcieldeba narkotikuli saSualebis moxmare-

bis mizniT, umarTlobis xarisxi naklebia, xolo igive qmedebis ganxor-

cieleba narkotikuli saSualebis realizaciis mizniT, meti xarisxis 

umarTlobas Seicavs, vinaidan gazrdilia qmedebis ganxorcielebiT sa-

frTxis moculoba, rac moqmedi piris mizanTanaa dakavSirebuli. am-

itom, marTebulad unda Sefasdes sasamarTloebis mier narkotikuli 

saSualebis ukanono SeZenasTan dakavSirebiT sasjelis daniSvnisas imis 

gaTvaliswineba, Tu ra mizniTaa igi ganxorcielebuli. 

rac Seexeba miznis mixedviT bralis xarisxis gansazRvras, amis 

magaliTad qarTul sisxlis samarTlis literaturaSi saxeldeba mkv-

lelobis subieqturi niSniT kvalificirebuli da privilegirebu-

li Semadgenlobebi (ssk-is 109-e da 110-e mux.)304. marTalia, aRniSnul 

SemTxvevebSi mizani qmedebis kvalifikaciaze axdens gavlenas, magram 

amis miuxedavad, mizani ganixileba bralis damamZimebel an Semamsub-

uqebel garemoebad. imis gaTvaliswinebas, aris Tu ara dasaxelebul 

SemTxvevebSi mizani bralis niSani, mniSvneloba aqvs TanamonawilisT-

vis sasjelis Sesafardeblad, vinaidan bralis xarisxis ganmsazRvreli 

garemoeba personaluri xasiaTisaa da igi Tu mxolod amsruleblis mx-

aresaa, Tanamonawiles ar Seeracxeba (ssk-is 25-e muxlis me-5 nawili). 

evTanaziis anu Zlieri fizikuri tkivilisagan gaTavisuflebis mizniT 

msxverplis TxovniT mkvlelobisas mxolod bralis xarisxia ufro 

msubuqi, Tu umarTlobis xarisxic, sakamaTo SeiZleba iyos, vinaidan 

Cadenil qmedebasTan msxverplis Tanamizezobrioba da Tanabraleuloba 

aris saxeze, rac rogorc wesi, umarTlobis, maSasadame, qmedebis saSiS-

roebis zomazec moqmedebs. 

erT-erT SemTxvevad, rodesac mizani sasjelis Semamsubuqebeli 

garemoebaa, SeiZleba dasaxeldes Tavisuflebis ukanono aRkveTa co-

lad SerTvis mizniT305. dasaxelebuli mizani, marTalia, ar amarTlebs 

qmedebas, magram amcirebs mis saSiSroebas. 

304  Todua n., obieqturi da subieqturi niSniT damZimebuli an privilegirebuli 

Semadgenlobis gamijvnis mniSvneloba Tanaamsruleblobasa da Tanamonawilis qmedebis 

kvalifikaciisas, guram naWyebia-75, saiubileo krebuli, Tb., 2016, gv. 31.
305  iaSvili al., sasjelis dasabuTeba, wignSi: saxelmZRvanelo winadadebebi sisx-

lis samarTlis saqmeze ganaCenis formis, misi dasabuTebulobisa da teqstis stilisti-

kuri gamarTulobis Taobaze, Tb., 2015, gv. 216. 
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2.2. qmedebaSi gamovlenili marTlsawinaaRmdego neba 

2.2.1. nebis sisuste

erT-erTi garemoeba, rac sasjelis zomaze gavlenas axdens, aris 

moqmedi piris marTlsawinaaRmdego neba. magram, rodesac vsaubrobT 

marTlsawinaaRmdego nebaze, rogorc sasjelis daniSvnis dros gasaT-

valiswinebel garemoebaze, Cndeba kiTxva imasTan dakavSirebiT, aris Tu 

ara erTi da igive neba da nebisyofa? sanam ganxiluli iqneba marTl-

sawinaaRmdego nebis mniSvneloba sasjelis Sefardebis dros, manamde 

pasuxi unda gaeces dasmul SekiTxvas. 

mocemul kiTxvasTan dakavSirebiT sworad aRniSnavs i. dvaliZe, rom 

nebisyofa da neba erTmaneTTan mWidrod dakavSirebuli cnebebia, ma-

gram erTmaneTamdec ar daiyvaneba da maT Soris arsebobs sxvaoba. neba 

survilis sinonimad ganixileba, xolo nebisyofa sxva bunebisaa306 da igi 

motivirebuli qcevis safuZvlad miiCneva.

sasjelis daniSvnis dro mxedvelobaSi miiReba rogorc damnaSavis 

neba (survili), ise nebeloba. sasjelis zomaze gavlena SeiZleba moax-

dinos rogorc nebis (survilis) momentma, ise nebisyofis simtkicem da 

misi damoukideblobis xarisxma. 

vinaidan nebis Tavisuflebis xarisxi sasjelis zomaze gavlenas ax-

dens, sasjelis daniSvnis dros mxedvelobaSi miiReba is faqtorebi, ro-

melic damnaSavis nebaze zemoqmedebs. Tu pasuxismgeblobis aucilebeli 

wanamZRvari sxvagvarad qcevis SesaZleblobaa, maSin pasuxismgeblobis 

masStabic is iqneba, Tu ra zomiT rCeboda individs Tavisufali are 

sxvagvari qcevisTvis. 

rac ufro metia garemoebani, romlebic adamianis nebas boWaven da 

danaSaulis Cadenis Tavidan acilebis SesaZleblobas amcireben, miT 

ufro naklebia bralis xarisxi, da, piriqiT. maSasadame, nebisyofis 

Tavisuflebis xarisxsa da sisxlissamarTlebrivi pasuxismgeblobis 

xarisxs Soris kavSiri gaSualebulia bralis xarisxiT307. 

maSin, roca nebis siZliere brals zrdis, nebis sisuste (Willens-
schwäche), piriqiT, brals amsubuqebs. nebis sisuste saxezea, magaliTad, 

306 dvaliZe i., sisxlis samarTlis zogadi nawili, sasjeli da sxva sisxlissamarT-

lebrivi Sedegebi, Tb., 2013, gv. 89. 
307  ugrexeliZe m., bralis xarisxis mniSvneloba sasjelis individualizaciisaTvis, 

`sabWoTa samarTali~, 1978, #6, gv. 47-48; naWyebia g., sisxlis samarTali, zogadi nawili, 

saxelmZRvanelo, Tb., 2015, gv. 418; lekveiSvili m., sasjelis individualizacia rogorc 

sasjelis Sefardebis mniSvnelovani principi, wignSi: Todua n., (red.), sisxlis samarT-

lis kanonmdeblobis liberalizaciis tendenciebi saqarTveloSi, Tb., 2016, gv. 249.
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wlobis ganmavlobaSi narkotikis moxmarebisas308. narkomania rom nebis 

sisustes iwvevs da gavlenas axdens sasjelze misi Semsubuqebis kuTxiT, 

amaze metyvelebs saqarTvelos uzenaesi sasamarTlos praqtikac, sadac 

narkotikul danaSaulTan dakavSirebiT sasjelis Semamsubuqebel gare-

moebad miCneuli iqna msjavrdebulis narkotikuli saSualebebisadmi 

damokidebuleba (narkomania)309. narkomania miuTiTebs narkotikebis 

momxmareblis fsiqikur mdgomareobazec. misi fsiqikuri mdgomareoba 

ver iqneba iseTi myari, rogorc im piris, vinc narkomomxmarebeli ar 

aris. 

dadgenilia, rom narkomania iwvevs narkotikuli saSualebebis 

mimarT rogorc fizikur, ise fsiqikur damokidebulebas310. narkotiki-

sadmi narkomanis fsiqikuri damokidebuleba imdenad myaria, rom igi 

xangrZlivi drois ganmavlobaSi rCeba. narkomania mZime kvals tovebs 

adamianis fsiqikaSi, nervul sistemaze311, narkomanebs axasiaTebs nebisy-

ofis Sesusteba. 

rodesac saubaria narkotikuli saSualebis zemoqmedebis qveS my-

ofi piris nebis sisusteze, unda aRiniSnos, rom aq ar moiazreba nar-

kotikuli saSualebis zemoqmedebis qveS yofnis nebismieri SemTxveva. 

saTvalavSi unda iqnas miRebuli is garemoeba, aris Tu ara piri nar-

komani da hqonda Tu ara konkretul SemTxvevaSi adgili narkomaniis 

mwvave gamovlinebas. zogierT SemTxvevaSi narkotikuli nivTierebis 

zemoqmedebis qveS marTlsawinaaRmdego da braleuli qmedebis ganxor-

cieleba ara Tu ar amsubuqebs pasuxismgeblobas, piriqiT, adgili aqvs 

pasuxismgeblobis gamkacrebas312. amaze miuTiTebs saqarTvelos ssk-is 

276-e muxlic, romelic satransporto danaSaulisTvis pasuxismgeblo-

bis damamZimebel garemoebad iTvaliswinebs danaSaulis Cadenas mTvral 

mdgomareobaSi. simTvrale SeiZleba gamowveuli iyos ara mxolod alko-

holuri sasmelis zemoqmedebiT, aramed aseve narkotikuli saSualebis 

zemoqmedebiTac. 

narkotikis moxmareba SezRuduli Seracxadobis gamomwvev gare-

moebad SeiZleba CaiTvalos, magram iseT SemTxvevaSi, roca narko-

momxmarebeli umZimes pirovnul gadagvarebamde misulia narkotiku-

li saSualebis mravalwliani moxmarebis Sedegad, aseve Tu igi mwvave 

308  Stree W., in: SchÖnke/SchrÖder, Strafgesetzbuch, kommentar, 27. Aufl ., München, 2006, S. 762, 
§46 Rn. 16. 

309  susg, 2005, #4, gv. 230. 
310  gabiani a., narkotikuli qveskneli da misi binadrebi, Tb., 2012, gv. 16. 
311  Todua n., gogSeliZe r., narkotikuli danaSauli, Tb., 2004, gv. 4-8.
312 cqitiSvili T., simTvraleSi ganxorcielebuli marTlsawinaaRmdego qmedebis 

kvalifikaciis sakiTxisaTvis, wignSi: feraZe g., (red.), samarTlisa da politikuri az-

rovnebis istoriis narkvevebi, wigni III, Tb., 2015, gv. 627 da momdevno. 
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moTxovnilebas ganicdis da am moTxovnilebis dasakmayofileblad an 

narkotikuli SimSilis dawyebis SiSiT iZulebuli xdeba gamabruebeli 

saSualeba danaSaulis CadeniT moipovos313. 

narkotikuli saSualebis zemoqmedebis qveS moqmedebam maSin Sei-

Zleba Seamsubuqos pasuxismgebloba, roca danaSaulis ganxorcieleba 

iTvleba impulsur qcevad, roca moqmedi piri gansjis sagnad ar xdis 

Tavis qcevas da moqmedebs aqtualuri moTxovnilebis niadagze aRmo-

cenebuli ganwyobis uSualo zegavleniT. mocemul SemTxvevaSi qcev-

is mizezi SeiZleba iyos e. w. `fiqsirebuli ganwyoba~314. fiqsirebuli 

ganwyoba Cndeba xSiri ganmeorebis zegavleniT315 anu sxvagvarad Sei-

Zleba iTqvas rom: mravalgzis ganmeorebis Sedegad adamians ganwyoba 

ufiqsirdeba316, romelic didi xnis manZilze inarCunebs aqtualizaci-

is unars da erTgvar qronikul mdgomareobad iqceva317. fiqsirebuli 

ganwyobis Semdeg niSnebs gamohyofen: 1. igi warmoadgens gamocdilebis 

gziT SeZenil reaqciaTa mza sistemas; 2. arsebobs dispoziciis formaSi; 

3. aqtiurdeba iseTi situaciis zemoqmedebis sapasuxod, romlis niadag-

zec TviTon SemuSavda an hgavs im situacias, romelic mis SemuSavebas 

daedo safuZvlad; 4. aseT situaciaSi gadamwyvet zemoqmedebas axdens 

cnobierebis mimarTulebaze, misi Sinaarsis mimdinareobaze318.

nebis sisuste SeiZleba damokidebuli iyos moqmedi piris fsiqikur 

mdgomareobasTan. rodesac moqmed pirs nebelobiTi sfero SezRuduli 

aqvs, adgili aqvs nebis sisustes. amdenad, qarTul sasamarTlo praqti-

kaSi sasjelis Semamsubuqebel garemoebad marTebulad miiCneva msjavr-

debulis SezRuduli Seracxadoba, fsiqikuri daavadeba319. SezRuduli 

Seracxadoba320 rom sasjelis daniSvnis dros gasaTvaliswinebeli gare-

moebaa, amaze miuTiTebs saqarTvelos ssk-is 35-e muxlis me-2 nawilic. 

nebis sisuste SeiZleba aReniSnebodes garkveuli qmedebisken mid-

rekilebebis mqone pirebs. aRniSnul sakiTxze yuradRebas ipyrobs 

saqarTvelos uzenaesi sasamarTlos erT-erTi gadawyvetileba, sadac 

313 veselsi i., verneri b., sisxlis samarTlis zogadi nawili, danaSauli da misi 

agebuleba, qarTuli Targmani z. arseniSvilis, samecniero red. ir. dvaliZe, Tb., 2010,

gv. 228. 
314  SavguliZe T., sazogadoebrivi azri, marTlSegneba da moswavle axalgazrdoba, 

Tb., 1981, gv. 53. 
315  uznaZe d., zogadi fsiqologia, Tb., 2006, gv. 100; CxartiSvili S., ganwyoba da 

cnobiereba, Tb., 1975, gv. 19.
316  uznaZe d., ganwyobis fsiqologia, meoTxe gamocema, Tb., 2009, gv. 68. 
317  uznaZe d., zogadi fsiqologia, Tb., 2006, gv. 108. 
318  CxartiSvili S., ganwyoba da cnobiereba, Tb., 1975, gv. 42. 
319  susg, 2005, #4, gv. 71. 
320 SezRudul Seracxadobaze ix. giorgiZe al., SezRuduli Seracxadoba (sisxlis-

samarTlebriv-kriminologiuri da fsiqiatriuli aspeqtebi), Tb., 2014.
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sasjelis Semamsubuqebel garemoebad miCneuli iqna msjavrdebulis 

fsiqikuri nakli da autoagresiisaken midrekileba321. 

nebis sisusteze SeiZleba sxvadasxva garemoebebi miuTiTebdes, ro-

melTagan aRsaniSnavia danaSaulis Cadenamde moqmedi piris yoymani322. 

Tu danaSaulis Cadenisken mizanswrafuli, jiuti moqmedeba nebis simt-

kiceze metyvelebs, yoymani, piriqiT, nebis simtkices gamoricxavs. 

damnaSavis marTlsawinaaRmdego nebasTan dakavSirebiT Cndeba kiTx-

va, aris Tu ara igi sasjelis daniSvnis dros gasaTvaliswinebeli gare-

moeba rogorc ganzraxi, ise gaufrTxileblobiTi danaSaulis dros? m. 

lekveiSvili aRniSnul sakiTxze saintereso mosazrebas gamoTqvamda da 

miuTiTebda, rom gaufrTxileblobiTi danaSaulis Cadenis dros marTl-

sawinaaRmdego neba mxolod maSin SeiZleba gamovlindes, rodesac dam-

naSave moqmedebs TviTimedovnebis farglebSi, xolo daudevrobis dros 

misi dadgena gamoricxulia323. aRniSnuli mosazreba sayuradReboa, im-

denad, ramdenadac, daudevrobisgan gansxvavebiT, TviTimedovnebis 

dros moqmedi piris inteleqtualuri momenti nulis toli ar aris, mas 

gacnobierebuli aqvs misi moqmedebis abstraqtuli saSiSroeba, magram 

miuxedavad amisa, mainc axorcielebs. marTalia, inteleqtualuri da 

nebelobiTi momenti ar aris erTi da igive, erTmaneTze ar daiyvaneba, 

magram maT Soris arsebobs garkveuli kavSiri. kerZod, Tu moqmedi piri 

ar iTvaliswinebda misi qmedebis saSiSroebas da marTlsawinaaRmdego 

xasiaTs, gamoiricxeba marTlsawinaaRmdego qmedebis ganxorcielebis 

da Sesabamisi Sedegis gamowvevis survilic. SeuZlebelia surdes adami-

ans is, razec warmodgena ar gaaCnia. 

2.2.2. damnaSavis mier danaSaulebriv qmedebaSi gamoxatuli nebis

simtkice, rogorc bralis damamZimebeli garemoeba

sasjelis Sefardebis dros gasaTvaliswinebel mniSvnelovan gare-

moebas warmoadgens damnaSavis ganwyoba (Gesinnung) da danaSaulis ganx-

orcielebis dros arsebuli neba (Wille). nebis simtkice mniSvnelovani 

indiciaa danaSaulebrivi energiis. rac ufro rTulia danaSaulis ganx-

321  susg, 2005, #4, gv. 21. 
322 dvaliZe i., motivisa da miznis zegavlena qmedebis kvalifikaciasa da sisxlis-

samarTlebriv pasuxismgeblobaze, Tb., 2008, gv. 143. 
323 lekveiSvili m., sasjelis individualizacia rogorc sasjelis Sefardebis 

mniSvnelovani principi, wignSi: Todua n., (red.), sisxlis samarTlis kanonmdeblobis 

liberalizaciis tendenciebi saqarTveloSi, Tb., 2016, gv. 264; iaSvili al., sasjelis 

dasabuTeba, wignSi: saxelmZRvanelo winadadebebi sisxlis samarTlis saqmeze ganaCenis 

formis, misi dasabuTebulobisa da teqstis stilistikuri gamarTulobis Taobaze, Tb., 

2015, gv. 217. 
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orcieleba da rac ufro jiutad ganaxorcilebs damnaSave Tavis mi-

zans, miT ufro metia damnaSavis brali. damnaSavis nebis simtkiceze 

miuTiTebs danaSaulis momzadebac, is, rom danaSaulis srulad ganxor-

cielebamde danaSaulma momzadebis stadia gaiara, maSasadame, danaSau-

li warmoadgens ara SemTxveviTobis Sedegs, aramed dagegmil qmedebas. 

aqedan gamomdinare, dagegmili danaSaulis ganxorcielebisas sasjelis 

zoma izrdeba. magaliTad, roca adgili aqvs danaSaulis mzadebas erTi 

Tvis ganmavlobaSi324. 

dagegmili danaSauli rom ufro mkacr sasjels imsaxurebs, vidre 

daugegmavi, amaze miuTiTebs qarTuli ssk-is kerZo nawilis rigi mux-

lebic, sadac winaswarSeuTanxmebeli jgufis mier Cadenil danaSaulTan 

SedarebiT ufro mkacri sasjelia gaTvaliswinebuli winaswari SeTanx-

mebiT jgufis mier Cadenili danaSaulisTvis. 

danaSaulis Casadenad damnaSavis nebis simtkicis mniSvnelobaze 

miuTiTebs is garemoebac, rom gaufrTxileblobiTi danaSauli ganzrax 

danaSaulze ufro msubuqad isjeba. gaufrTxileblobis dros ara Tu 

danaSaulebrivi qmedebis ganxorcielebis nebis simtkice ar arsebobs, 

aramed TviT danaSaulebrivi nebac. 

damnaSavis nebis simtkiceze swori daskvnis gakeTeba SeiZleba imis 

gaTvaliswinebiT, Tu rogori dabrkolebebi gadalaxa adamianma nebe-

lobiTi moqmedebis Sesrulebisas325. nebis siZliereze metyvelebs aseve 

danaSaulis Cadenis xerxic. magaliTad, danaSaulis Cadena gansakuTre-

buli sisastikiT326, danaSaulis Cadena aSkarad (nacvlad faruli moq-

medebisa), danaSaulis Cadenis dros sicocxlisa da janmrTelobisTvis 

saSiSi Zaladobis gamoyeneba da a. S.

2.3. movaleobaTa darRvevis xasiaTi da zoma

(windaxedulobis darRvevis moculoba)

windaxedulobis darRvevis moculobas didi mniSvneloba aqvs uma-

rTlobis da bralis simZimis dasadgenad. igi pirvel rigSi gaufrTx-

ileblobiTi deliqtebis mimarT aris relevanturi. windaxedulobis 

darRvevis da daudevrobis zoma qmedebis ganxorcielebisas, sasjelis 

zomas gansazRvravs, magaliTad, satvirTo manqanis mZRolis gadaRla 

(moZraobiT gadatvirTuli quCa, wvimiani amindi, nisli, sibnele da a. 

324  Stree W., in: SchÖnke/SchrÖder, Strafgesetzbuch, kommentar, 27. Aufl ., München, 2006, S. 761, 
§46 Rn. 16. 

325 dvaliZe i., motivisa da miznis zegavlena qmedebis kvalifikaciasa da sisxlis-

samarTlebriv pasuxismgeblobaze, Tb., 2008, gv. 142. 
326  dvaliZe i., dasax. naSr., gv. 143. 
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S.). Tumca, ssk ar axdens gaufrTxileblobis xarisxis diferencire-

bas327. 

qmedebis umarTlobis sayrdenia qmedebiT msxverplis samarTle-

brivi sikeTisTvis Seqmnili aranebadarTuli safrTxe, romlis mocu-

loba windaxedulobis normis darRvevazea damokidebuli. rac ufro 

masiuria windaxedulobis normis darRveva, miT ufro didia Seqmnili 

safrTxe328. 

movaleobis darRvevis zoma ara mxolod gaufrTxileblobiT ganx-

orcielebuli danaSaulebis SemTxvevaSi fasdeba, aramed ganzraxi 

marTlsawinaaRmdego da braleul qmedebaTa ganxorcielebis drosac. 

magaliTad, danaSaulis momzadebis dros adgili aqvs movaleobis ufro 

msubuqad darRvevas, vidre mcdelobis dros, rac mxedvelobaSi unda 

iqnas miRebuli sasjelis daniSvnis dros329. 

2.4. qmedebis ganxorcielebis saxe da xerxi 

(qmedebis gamovlenis forma)

qmedebis gamovlenis forma miiCneva qmedebis umarTlobis mocu-

lobis ganmsazRvrel faqtorad, romelic damnaSavis kriminaluri en-

ergiis Sesafasebladac miiReba mxedvelobaSi da sasjelis konkretu-

li zomis gansazRvris safuZvelia. am TvalsazrisiT, yuradReba eqceva 

danaSaulis ganxorcielebis saSualebas, imas, xom ar moqmedebda dam-

naSave sxva pirebTan erTad (magaliTad, Tanamonawileebi), damnaSavem 

danaSauli xom ar Caidina gansakuTrebul adgilas an uCveulo dros. 

Tumca, aq CamoTvlili niSnebidan zogi SeiZleba qmedebis Semadgenlo-

bis niSani iyos da aseT dros dauSvebelia igive niSani sasjelis Se-

fardebis etapzec iqnas gaTvaliswinebuli. sasjelis Sefardebis dros 

aseve yuradReba unda mieqces mxolod gansakuTrebul SemTxvevebs, 

rasac danaSaulis tipuri suraTi ar moicavs. magaliTad, gamoTqmu-

li Sexedulebis mixedviT, yaCaRobis SemTxvevaSi, Zaladoba damnaSavis 

mxridan msxverplis mimarT sasjelis Sefardebis dros ar unda iqnas 

mxedvelobaSi miRebuli, vinaidan yaCaRoba am niSans isedac moicavs330. 

Tumca, aRniSnuli sakiTxi aseTi erTgvarovani ar aris da gasaTvalis-

winebelia is, rom yaCaRobis ganxorcielebas SeiZleba Tan axldes an 

327  Stree W., in: SchÖnke/SchrÖder, Strafgesetzbuch, kommentar, 27. Aufl ., München, 2006, S. 762, 
§46 Rn. 17. 

328  Hörnle T., dasax. naSr., gv. 266-267. 
329  mWedliSvili-hedrixi q., sisxlis samarTali, zogadi nawili, danaSaulis gam-

ovlinebis calkeuli formebi, Tb., 2011, gv. 39.
330  Hörn/Wolters, in: SK-StGB, Band II, 9. Aufl ., Köln, 2016, S. 105-106, §46 Rn. 113.
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sicocxlisa da janmrTelobisTvis saSiSi Zaladoba an aseTi Zaladobis 

muqara. bunebrivia, Zaladoba Zaladobis muqaraze ufro saSiSia, rac 

sasjelis daniSvnis dros gasaTvaliswinebelia. Tu yaCaRobis dros msx-

verplze Tavdasxmas sicocxlisa da janmrTelobisTvis saSiSi Zaladoba 

axlavs, msjavrdebuls ufro mkacri sasjeli unda Seefardos, vidre 

maSin, roca Tavdasxma xorcieldeba ara Zaladobis, aramed muqaris ga-

moyenebiT. aRniSnulze miuTiTebs saqarTvelos uzenaesi sasamarTlos 

sisxlis samarTlis palatis gadawyvetileba. aRniSnul gadawyvetile-

baSi uaryofiTadaa Sefasebuli pirveli instanciis da saapelacio sa-

samarTlos gadawyvetileba, sadac ar aris gaTvaliswinebuli is, rom 

msjavrdebulebs dazaralebulebis mimarT ar CaudeniaT sicocxlis an 

janmrTelobisTvis saSiSi Zaladoba, aramed maT gamoiyenes mxolod ase-

Ti Zaladobis muqara, rac, Sesabamisad, unda asaxuliyo sasjelis zoma-

ze. uzenaesi sasamarTlo gadawyvetilebaSi miuTiTebs, rom saapelacio 

sasamarTlos mier msjavrdebulisTvis gansazRvruli sasjeli _ Tavi-

suflebis aRkveTa 8 (rva) wlisa da 3 (sami) Tvis vadiT _ ar Seesabame-

ba jgufuri yaCaRobis sicocxlisaTvis an janmrTelobisaTvis saSiSi 

Zaladobis muqariT CadenisaTvis saqarTvelos uzenaesi sasamarTlos 

mier damkvidrebul sasjelis daniSvnis praqtikas. amitom, sakasacio 

palatis daskvniT, msjavrdebulis mimarT daniSnuli sasjelis zoma 

aris zedmetad mkacri, ris gamoc igi, qmedebis xasiaTisa da simZimis, 

misi Camdenis pirovnebis gaTvaliswinebiT, unda Semcirdes da msjavr-

debuls sasjelis zomad unda ganesazRvros Tavisuflebis aRkveTa 

7 (Svidi) wlis vadiT331. yaCaRobis SemTxvevaSi sasjelis daniSvnisas ga-

saTvaliswinebelia isic, Tu romeli sikeTis winaaRmdegaa muqara mimar-

Tuli. magaliTad, sicocxlisaTvis saSiSi muqara ufro saSiSia, vidre 

janmrTelobisTvis saSiSi muqara332.

danaSaulis drois mniSvneloba literaturaSi sakamaTod miiCneva. 

erT-erTi SexedulebiT, danaSaulis Cadenis dros qmedebis umarTlobas-

Tan aranairi kavSiri ar aqvs. qmedebis saSiSroeba ar aris damokidebu-

li imaze, Tu romel saaTzea danaSauli ganxorcielebuli333, magram es 

mosazreba srulad ar aris gasaziarebeli. marTebulad unda CaiTvalos 

Sexeduleba, romelic danaSaulis Cadenis dros umarTlobisTvis mniS-

vnelovan garemoebad Tvlis. mniSvnelobis TvalsazrisiT gamoyofen 

danaSaulis Cadenis drois or jgufs. esenia omianoba da saerTo gaWir-

331  saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2011 

wlis 14 martis gadawyvetileba, saqme #940ap-10.
332  iaSvili al., sasjelis dasabuTeba, wignSi: saxelmZRvanelo winadadebebi sisx-

lis samarTlis saqmeze ganaCenis formis, misi dasabuTebulobisa da teqstis stilisti-

kuri gamarTulobis Taobaze, Tb., 2015, gv. 219. 
333  Hörnle T., dasax. naSr., gv. 276.
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veba. erTi mxriv, igi Zlier biZgs aZlevs danaSaulis Cadenas, xolo meo-

re mxriv, danaSauls sazogadoebisTvis gansakuTrebiT saxifaTos xdis. 

sasjelis SefardebisTvis mniSvnelovnad miiCneva agreTve is, Tu romel 

saaTze iqna danaSauli ganxorcielebuli. magaliTad, RamiT Tu dRis-

iT. RamiT danaSaulis Cadena, rogorc zogierTi mecnieri uTiTebs, me-

tyvelebs cbierebaze (Verschlagenheit), rac qmedebis saSiSroebas zrdis. 

Tumca, meore mxriv, dRis sinaTleze danaSaulis Cadena damnaSavis da-

naSaulebriv energiaze miuTiTebs334. brunsis TvalsazrisiT, danaSau-

lis Cadena dRisiT, damnaSavis gabedulebaze miuTiTebs335. maSasadame, 

danaSaulis Cadenis dro da adgili damnaSavis sazianod SeiZleba me-

tyvelebdes.

danaSaulis dro sxva garemoebebTan erTad unda iqnas gaTvalis-

winebuli. SeiZleba danaSauli RamiT iyos ganxorcielebuli, magram es 

aranair kavSirSi ar iyos damnaSavis cbierebasTan. arc dRisiT danaSau-

lis ganxorcieleba iqneba damnaSavis gabedulebis maCvenebeli yovelT-

vis. gaaCnia, danaSaulis Cadena sad moxda. kerZod, iyo Tu ara axlos 

ucxo piri an ramdenad arsebobda imis SesaZlebloba, rom mesame piri 

gamoCeniliyo, vinc damnaSaves xels SeuSlida danaSaulis ganxorciele-

baSi. danaSaulis drosTan erTad unda gairkves, damnaSavem es dro Sear-

Cia Tu ara specialurad. moqmedebis dro xom ar uqmnida xelsayrel 

pirobebs im TvalsazrisiT, rom msxverplis axlomaxlos ar iqneboda 

mesame piri, romelic xels SeuSlida danaSaulis ganxorcielebaSi, 

xolo msxverpli drois faqtoridan gamomdinare kidev ufro daucve-

li aRmoCndeboda damnaSavis pirispir. garda amisa, roca saqme exeba 

(magaliTad, ekonomikuri) danaSaulis Cadenas saerTo gaWirvebis Jams, 

omianobis dros, im pirebis winaaRmdeg, romlebic ekonomikurad isedac 

mZime mdgomareobaSi arian, qmedebis saSiSroeba matulobs. 

danaSaulis dro relevanturia, magram iseT danaSaulTan mimarTebiT, 

rogoric marodiorobaa (ssk-is 413-e mux.), danaSaulis Cadenis dro 

sasjelis Sefardebisas ararelevanturi xdeba, vinaidan igi aRniSnuli 

qmedebis Semadgenlobis niSania. is, rom danaSaulis Cadenis dro ma-

rodiorobis SemTxvevaSi qmedebis Semadgenlobis niSania, adasturebs 

mis mniSvnelobas umarTlobis gansazRvrasTan dakavSirebiT. 

danaSaulis Cadenis dro, zogjer, kavSirSia danaSaulis adgilT-

anac. magaliTad, roca saqme exeba danaSaulis Cadenas omis dros, ig-

ulisxmeba is teritoria, sadac saomari moqmedebebi mimdinareobda. 

Sesabamisad, aseT dros danaSaulis drois mniSvneloba danaSaulis adg-

334  Gribbom G., in: LK, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 111; Jescheck/Weigend, Lehrbuch des 
Strafrechts, 5. Aufl ., Berlin, 1996, S. 887.

335  Bruns J., Recht der Strafzumessung, Köln, 1985, S. 180. 
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ilis mniSvnelobazec metyvelebs. Tumca, danaSaulis dros da adgils 

Soris aseTi kavSiri yovelTvis ar arsebobs.

rogorc h. i. brunsi aRniSnavs, danaSaulis Cadenis adgili qmedebis 

saSiSroebasa da damnaSavis cbierebaze metyvelebs. igi am Tvalsaz-

risiT, miuTiTebs sazogadoebrivi TavSeyris adgilze336. danaSaulis 

adgili rom mniSvnelovani garemoebaa da qmedebis saSiSroebas gan-

sazRvravs, amaze metyvelebs qarTuli ssk-is 239-e muxli (xulignoba). 

xulignoba gulisxmobs qmedebas, romelic arRvevs sazogadoebriv wes-

rigs da gamoxatavs aSkara upativcemulobas sazogadoebisadmi. Sesabam-

isad, qmedeba xulignobad rom dakvalificirdes, adgili unda hqondes 

sazogadoebrivi wesrigis uxeS darRvevas, rac yvelgan ver ganxorciel-

deba. sazogadoebrivi wesrigi SeiZleba mxolod gansazRvrul adgilas 

dairRves. magaliTad, ojaxSi Cxubi ojaxis wevrebs Soris ar iqneba 

xulignoba qmedebis adgilidan gamomdinare. marTalia, 239-e muxliT 

qmedebis kvalifikacia sxva garemoebebis gaTvaliswinebasac moiTxovs 

(magaliTad, mizani), magram danaSaulis adgili erT-erTi mniSvnelovani 

faqtoria. 

sisxlis samarTlis kanonmdebloba iTvaliswinebs aseve danaSau-

lis Cadenas iseT adgilas, rogoricaa eklesia337. sisxlis samarTali 

icavs religiis Tavisuflebas da ikrZaleba religiuri uflebis (mR-

vdelmsaxureba da a. S.) ganxorcielebisTvis xelisSeSla (155-e mux.), 

miT ufro iseTi formiT, rac safrTxes uqmnis adamianTa mSvidobian 

Tanacxovrebas. qarTul ssk-Si amgvari qmedebis amkrZalavi normac ar-

sebobs. aRniSnuli qmedebis ganxorcieleba SesaZlebelia ara yvelgan, 

aramed gansazRvrul adgilas, romelTanac aris dakavSirebuli mag-

aliTad, mRvdelmsaxurebis ganxorcieleba. 

germanuli ssk-is 243-e paragrafis me-4 abzaciT, qarTuli ssk-gan 

gansxvavebiT, isjeba qurdoba eklesiaSi an SenobaSi, sadac mRvdelmsax-

ureba xorcieldeba, rac danaSaulis Sedegis mniSvnelobis dadasturebaa. 

danaSaulis iaraRi, rogorc qmedebis umarTlobis xarisxis ganmsaz-

Rvreli obieqturi niSani qarTvelma kanonmdebelma gaiTvaliswina ssk-

is 109-e muxlis formulirebisas. kerZod, mxedvelobaSia mkvleloba 

iseTi saSualebiT, romelic safrTxes uqmnis sxvaTa sicocxles da jan-

mrTelobas. amitom, mkvlelobis SemTxvevaSi danaSaulis iaraRi aris 

mniSvnelovani ara sasjelis Sefardebis, aramed qmedebis kvalifikaciis 

TvalsazrisiT. iq, sadac danaSaulis iaraRi qmedebis Semadgenlobis 

niSani ar aris, igi relevanturi xdeba sasjelis SefardebisTvis.

danaSaulis iaraRi rig SemadgenlobebSi ar gvxvdeba qmedebis 

336 Bruns J., Recht der Strafzumessung, Köln, 1985, S. 180. 
337  Bruns J., Recht der Strafzumessung, Köln, 1985, S. 180. 
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Semadgenlobis niSnad. magaliTad, qurdobis Semadgenloba. Tu qurdo-

bis dros qurdi SeiaraRebuli iyo338, es mxedvelobaSi miiReba sasje-

lis daniSvnis dros, vinaidan garda imisa, rom sakuTrebis winaaRmdeg 

ganxorcielda qmedeba, danaSaulis iaraRidan gamomdinare arsebobda 

saziano Sedegis gamowvevis safrTxe rogorc danaSaulis uSualo msx-

verplisTvis, ise mesame pirisTvisac339. 

umarTlobis damamZimebeli garemoebaa agreTve damnaSavis mier msx-

verplis umweobis borotad gamoyeneba. am SemTxvevaSi igulisxmeba msx-

verplis TviTdacvis unaris ara mxolod saerTod dakargvis, agreTve 

aseTi unaris SezRudvis borotad gamoyenebac. amis magaliTad germanul 

sisxlis samarTalSi asaxeleben msxverplze veraguli Tavdasxmis dros 

janmrTelobis dazianebas340. rodesac msxverplze veragulad xorciel-

deba Tavdasxma, mas Tavdacvis SesaZlebloba SezRuduli aqvs, Tumca, 

igi SeiZleba ar utoldebodes umweo mdgomareobaSi myofi msxverplis 

winaaRmdeg moqmedebas. magaliTad, Tavdasxma CasafrebiT, miparviT341. 

msxverplze gansakuTrebiT uaryofiT gavlenas axdens masze Tavdasx-

mis moulodnelad ganxorcieleba. yovelive es warmoaCens damnaSavis 

pirovnebis saSiSroebas da imasac, rom qmedeba socialur-eTikurad 

gansakuTrebuli gakicxvis Rirsia, rac sasjelis daniSvnis dros miiRe-

ba mxedvelobaSi. zogjer veraguli Tavdasxma da umweo mdgomareo-

baSi myofi msxverplis winaaRmdeg danaSaulebrivi qmedeba erTmaneTs 

utoldeba. magaliTad, mZinare adamianze Tavdasxmis SemTxvevaSi, magram 

es ar iTqmis veraguli moqmedebis yvela SemTxvevaze. zogjer, damna-

Savis qmedeba veraguladaa ganxorcielebuli, magram ar warmoadgens 

umweo mdgomareobaSi myofi msxverplis winaaRmdeg moqmedebas. Tumca, 

damnaSavis veraguli qmedeba sasjelis daniSvnis TvalsazrisiT mainc 

ar kargavs mniSvnelobas. rig SemTxvevebSi damnaSavis mier danaSaulis 

Casadenad msxverplis umweobis gamoyeneba qmedebis makvalificirebeli 

garemoebaa (ssk-is 109-e mux.), rac sasjelis daniSvnis dros meorejer 

ar unda Sefasdes. 

umarTlobis simZime izrdeba, roca qmedebis SemadgenlobaSi aR-

338  igulisxmeba iseTi SemTxveva, roca qurdi qurdobis adgilze SeiaraRebuli 

midis da qmedebas farulad axorcielebs. qurdi qurdobis adgilze SeiaraRebuli imi-

tom SeiZleba mivides, rom Tu qmedebam aSkara xasiaTi miiRo da Tavis dacva dasWirda, 

iyos mzad TavdacvisTvis. Tu qmedeba aSkara xasiaTs atarebs da xorcieldeba Tavdasxma 

mesakuTreze, saxeze iqneba ara qurdoba, aramed yaCaRoba. gamoricxuli ar aris aseve 

qurdobis gadazrda yaCaRobaSi. 
339  Hörnle T., dasax. naSr., gv. 274.
340  Hörnle T., dasax. naSr., gv. 275.
341  cqitiSvili T., recenzia b. jiSkarianis wignze: sisxlis samarTlis kerZo nawi-

li, danaSauli adamianis winaaRmdeg, germanul-qarTuli eleqtronuli sisxlis samarT-

lis Jurnali, 2017, #1, gv. 22. www.dgstz.de
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werili qmedeba damatebiT iwvevs samarTlebrivi sikeTis xelyofas. 

magaliTad, sicocxlisTvis saSiSi qmedebiT janmrTelobis dazianeba, 

janmrTelobis dazianeba sawamlavis gamoyenebiT, ramac msxverplis 

sococxles safrTxe Seuqmna an qurdoba binaSi SeRweviT342. sicocx-

lisTvis safrTxis Semqmneli janmrTelobis dazianebisas umarTlobis 

xarisxi rom mZimea amiT aris ganpirobebuli is garemoeba, rom qarTu-

li ssk-is 117-e muxliT mkacrad isjeba janmrTelobis ganzrax mZime 

dazianeba, romelic sicocxlisTvis saxifaTo dazianebasac moicavs. 

mocemul SemTxvevaSi qmedeba erTdroulad mimarTulia ori sikeTis 

winaaRmdeg, esenia sicocxle da janmrTeloba. 

qarTuli ssk aseve jibis qurdobasTan SedarebiT ufro mZimed sjis 

qurdobas binaSi SeRweviT (ssk 177-e mux.), vinaidan qmedeba ara mxolod 

sakuTrebis, aramed binis xelSeuxeblobis winaaRmdegac aris mimarTuli. 

umarTlobis xarisxTan dakavSirebiT Cndeba kiTxva, SeiZleba Tu ara 

umarTlobis damamZimebel garemoebad CaiTvalos kvalis ganadgureba 

danaSaulis Cadenis Semdeg. erT-erTi mosazrebiT, aRniSnuli garemoeba 

pasuxismgeblobis damamZimebeli garemoebaa343. kerZod, roca damnaSaves 

danaSaulis Cadenamde aqvs dagegmili, rom danaSaulis ganxorcielebis 

Semdeg msxverplis cxedari moiSoros, danaSaulis Cadenis dros dana-

Saulebrivi energia maRalia, rac sasjelis damZimebas iwvevs344. magram 

sakiTxavia, danaSaulis Cadenis Semdeg kvalis dafarva umarTlobas 

amZimebs Tu brals an saerTod aris Tu ara gasaziarebeli Sexeduleba, 

romelic gansaxilvel garemoebas sasjelis damamZimebel faqtorad ga-

nixilavs. 

qarTuli ssk-is mixedviT, mkvlelobisTvis pasuxismgeblobis dama-

mZimebel garemoebad miiCneva mkvleloba danaSaulis dafarvis mizniT 

(ssk-is 109-e mux.), rac badebs kiTxvas: Tu danaSaulis dafarvis mizniT 

mkvleloba mkvlelobis damamZimebeli garemoebaa, ratom ar unda CaiT-

valos damamZimebel garemoebad danaSaulis dafarva anu dasaxuli 

miznis realizacia? iq sadac mizani amZimebs pasuxismgeblobas, amas miT 

ufro unda iwvevdes dasaxuli miznis realizacia. Tumca, aq gasaTval-

iswinebelia is garemoeba, rom saqme exeba (axali) danaSaulis (Tan mkvl-

elobis) Cadenas manamde Cadenili danaSaulis dasafarad. Tu aRniSnul 

sakiTxTan dakavSirebiT kanonmdeblobaSi pasuxi met-naklebad gace-

mulia, arc ise naTelia, rogor unda gadawydes sakiTxi maSin, roca da-

naSaulis dasafarad axali danaSaulis Cadena ki ar xdeba, aramed ganx-

342  Hörnle T., dasax. naSr., gv. 274.
343  Stree, in: SchÖncke/SchrÖder, Strafgesetbuch, Kommentar, 27. Aufl ., München, 2006, S. 762, §46 

Rn. 16.
344  Detter K., Zum Strafzumessungs- und Massregelrecht, NStZ 1997, S. 478.
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orcielebuli danaSaulis dafarva xdeba axali danaSaulis Caudenlad. 

t. hiornle ar iziarebs kvalis dafarvis gamo umarTlobis gazrdis 

ideas da Tvlis, rom ar aqvs mniSvneloba imasac, damnaSavem winaswar 

dagegma Tu ara, rom kvali daefara. misi SexedulebiT, danaSaulis kva-

lis dafarva umarTlobis xarisxis gansazRvraSi aranair rols ar Ta-

maSobs345.

danaSaulis Cadenis Semdeg damnaSavis mier kvalis dafarvis miCne-

va sasjelis damamZimebel garemoebad sakamaTo SeiZleba iyos imdenad, 

ramdenadac, arcerTi damnaSavisgan ar arsebobs imis gansakuTrebuli 

molodini, rom igi aRiarebs danaSauls da xels Seuwyobs Sesabamis or-

ganoebs danaSaulis gaxsnaSi. ufro metic, braldebuls ufleba aqvs ar 

misces Cveneba sakuTari Tavis winaaRmdeg. marTalia, samarTaldamcav 

organoebSi bralis aRiarebiT gamocxadeba da TanamSromloba pasux-

ismgeblobas amsubuqebs, magram sasjelis Semamsubuqebeli garemoebis 

ararseboba ar warmoadgens sasjelis damamZimebel garemoebas. maSin, 

roca damnaSave danaSauls winaswar gegmavs, igi imazec fiqrobs, ise 

ganaxorcielos danaSauli, rom TviTon ar iqnas mxilebuli, rac mt-

kicebulebaTa ganadgurebasac gulisxmobs. 

miuxedavad zemoT mocemuli msjelobisa, danaSaulis Cadenis Sem-

deg kvalis ganadgurebis gamo sasjelis gamkacreba sxvagvarad Sei-

Zleba dasabuTdes. adamianis Rirseba daculia rogorc sicocxleSi, 

ise gardacvalebis Semdgomac. Tu kvalis dafarva msxverplis gvamis 

ganadgurebas da gadamalvas ukavSirdeba, amiT ilaxeba gardacvlilis 

Rirsebac. gardacvlilis Rirsebas icavs qarTuli ssk, roca pasux-

ismgeblobas awesebs micvalebulis upativcemulobisTvis. Tu mkvle-

lobis Semdeg moklulis cxedari iqna ganadgurebuli kvalis dafarvis 

mizniT, SeiZleba iTqvas, rom saxeze iqneba sxvadasxva samarTlebrivi 

sikeTis winaaRmdeg ganxorcielebuli qmedebebi: danaSauli sicocxlis 

winaaRmdeg da danaSauli gardacvlilis Rirsebis winaaRmdeg. yove-

live es qmedebis saSiSroebis zrdaze metyvelebs. maSasadame, kvalis 

dafarvis yvela SemTxveva ar imsaxurebs erTnair Sefasebas. unda mox-

des SemTxvevaTa diferencireba. Tu damnaSavis mier mkvlelobis Semdeg 

msxverplis gvamis ganadgureba damnaSavis mkacrad dasjis safuZvelia, 

aseTive mkacr sasjels SeiZleba ar imsaxurebdes kvalis dafarva, rac 

danaSaulis iaraRis ganadgurebaSi gamoixateba. 

germanul marTlmsajulebaSi gamoiTqva Sexeduleba, rom sasjelis 

damamZimebeli garemoebaa SeniRbva. magaliTad, niRabis, xelTaTmanis ga-

keTeba, tansacmlis da satransporto saSualebis gamocvla danaSaulis 

345  Hörnle T., dasax. naSr., gv. 277.
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Cadenis Semdeg, vinaidan igi danaSaulebriv intensivobaze miuTiTebs. 

Tumca, aRniSnuli mosazreba zogierTma mecnierma gaakritika da aRniS-

na, rom ar SeiZleba sasjelis damamZimebeli garemoeba iyos damnaSavis 

mier misi gamovlenis safrTxis Semcireba346. 

t. hiornle damnaSavis mxridan SeniRbuli moqmedebisTvis sasjelis 

gamkacrebas igivenairad akritikebs, rogorc kvalis ganadgurebis sa-

fuZvelze umarTlobis damZimebis ideas. igi uaryofs SeniRbuli dam-

naSavis gazrdil danaSaulebriv intensivobas347. Tu gaviTvaliswinebT 

imas, rom hiornle mxars uWers qmedebis proporciuli sasjelis Se-

fardebis moZRvrebas, romelic ugulebelyofs damnaSavis pirovnebis 

mniSvnelobas sasjelis SefardebisTvis, misi Tvalsazrisic ufro 

gasagebi gaxdeba. 

danaSaulis SeniRbulad ganxorcieleba, erTi mxriv, miuTiTebs dam-

naSavis pirovnebaze, mis moxerxebulobaze, xolo, meore mxriv, imaze, 

rom danaSaulebrivi qmedeba moulodnelad ki ar ganxorcielebula, 

aramed dagegmilad. damnaSavis provnebis gaTvaliswineba prevenciulad 

marTebuli sasjelis zomis SesarCevad mniSvnelovania. garda amisa, wi-

naswar dagegmili danaSauli aseve ufro mkacrad unda daisajos, vidre 

daugegmavi. yovelive amis gaTvaliswinebas iqamde mivyavarT, rom Se-

niRbuli damnaSave marTlac avlens gansakuTrebul saSiSroebas da da-

naSaulis prevenciis mizani moiTxovs misTvis ufro mkacri sasjelis 

Sefardebas.

germanul sisxlis samarTlis literaturaSi sakamaTod iTvle-

ba sakiTxi imis Taobaze, SeiZleba Tu ara umarTlobis damamZimebel 

garemoebad CaiTvalos danaSaulis Cadena im piris mier, romelic ban-

dis wevria348. Tumca, aRniSnuli sakiTxi naklebad sakamaToa qarTuli 

kanonmdeblobis mixedviT. qarTuli ssk-is mTel rig muxlebSi pasux-

ismgeblobis damamZimebel garemoebadaa gaTvaliswinebuli danaSaulis 

Cadena jgufurad, rac imas niSnavs, rom kanonmdebelma igi swored uma-

rTlobis damamZimebel garemoebad Seafasa. kanonmdebeli imasac aqcevs 

yuradRebas, jgufi winaswari SeTanxmebiT Seiqmna, Tu winaswarSeuTanx-

meblad. danaSaulis Cadena jgufis mier winaswari SeTanxmebiT ufro 

mkacrad isjeba. SeiZleba iTqvas, rom am SemTxvevaSic danaSaulebrivi 

intensivoba da umarTlobis xarisxi gazrdilia. roca danaSauli jgu-

fis mieraa ganxorcielebuli, yuradReba unda mieqces imasac, jgufis 

wevrebidan romelma ra funqcia Seasrula, rac saqarTvelos ssk-dan 

gamomdinareobs.

346  BGH NStZ 1998, S. 188.
347  Hörnle T., dasax. naSr., gv. 277.
348  Hörnle T., dasax. naSr., gv. 277-278.
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2.5. marTlsawinaaRmdego Sedegi

marTlsawinaaRmdego Sedegis gaTvaliswineba mniSvnelovania im-

denad, ramdenadac qmedebiT gamowveuli Sedegi umarTlobis simZimes 

gansazRvravs. Sedegis gaTvaliswineba mniSvnelovania rogorc sasje-

lis SefardebisTvis, ise qmedebis kvalifikaciisTvis. gansazRvruli 

Sedegis dadgoma zogjer aucilebelic ki aris konkretuli muxliT 

gaTvaliswinebuli danaSaulis srulad gansaxorcieleblad. magaliT-

ad, mkvlelobis dros. zogjer, ama Tu im Sedegis dadgoma konkretuli 

muxliT qmedebis kvalifikaciis winapirobaa. kerZod, gaufrTxileblo-

biT sicocxlis mospobisas. aq umarTloba, umeteswilad, swored Sedegs 

efuZneba, vinaidan gaufrTxileblobiT danaSauls ar gaaCnia momza-

debis da mcdelobis stadiebi. magaliTad, ssk-is 116-e muxliT qmedeba 

ver dakvalificirdeba, Tu sasikvdilo Sedegi ar dadga. 

Tu Sedegi qmedebis Semadgenlobis niSania, rogorc wesi, igi sas-

jelis daniSvnis drosac ar unda iqnas gaTvaliswinebuli, vinaidan ar 

dairRves orjer Sefasebis akrZalvis principi. rodesac sasikvdilo Se-

degi ganzrax mkvlelobis Semadgenlobis niSania, igive Sedegi sasjelis 

Sefardebisas ver miiReba mxedvelobaSi imis saTqmelad, rom aRniSnuli 

Sedegi mZime Sedegia. gasaTvaliswinebelia isic, rom sasikvdilo Se-

degis dadgoma mkvlelobis ganxorcielebisas warmoadgens danaSaulis 

tipur suraTs. sasikvdilo Sedegis dadgomas sasjelis Sefardebisas is 

mniSvneloba SeiZleba hqondes, rom rodesac qmedebis SemadgenlobiT 

gaTvaliswinebuli Sedegi ar aris damdgari da ganxorcielebulia dan-

aSaulis momzadeba an mcdeloba, sasjeli SedarebiT naklebad mkacrad 

unda ganisazRvros, vidre danaSaulis dasrulebisas. aq saqme exeba 

imas, rom momzadebasa da mcdelobaze ufro mkacrad isjeba damTavre-

buli danaSauli, magram es mainc ar niSnavs imas, rom Sedegis dadgoma 

am konkretul SemTxvevaSi pasuxismgeblobis damamZimebeli garemoeba 

iyos. damamZimebeli garemoeba ver iqneba qmedebis Semadgenlobis ni-

Sani, romelic danaSaulis tipur suraTs iZleva. 

marTlsawinaaRmdego Sedegi maSin aris sasjelis Sefardebis dros 

gasaTvaliswinebeli garemoeba, roca igi scdeba qmedebis Semadgenlobis 

farglebs an, roca qmedebis SemadgenlobiT gaTvaliswinebuli erT-er-

Ti alterinatiuli Sedegia, romelic sxva alternatiul Sedegze ufro 

mZimea. ssk-is 228-e muxlis me-2 nawilis ̀ b~ punqtiT damamZimebeli gare-

moebaa mekobreoba, ramac adamianis sicocxlis mospoba an sxva mZime 

Sedegi gamoiwvia. `sxva mZime SedegSi~ igulisxmeba janmrTelobis mZime 

dazianebac, magram masTan SedarebiT sicocxlis mospoba ufro mZime 
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Sedegia, amitom sasjelis Sefardebisas saTvalavSi miiReba, mekobreo-

bas sicocxlis mospoba mohyva, Tu sxva mZime Sedegi. 

danaSaulebrivi Sedegi zogjer naturalisturad dgindeba (sicocx-

lis mospoba, janmrTelobis dazianeba, nivTis dazianeba), xolo sxva 

SemTxvevaSi normatiulad, rac imas niSnavs, rom aseTi Sedegis dadgena 

mosamarTlis Sefasebazea damokidebuli. normatiulad dasadgeni Se-

degia `mniSvnelovani ziani~, `sxva mZime Sedegi~. aRniSnuli sityvebi 

SeiZleba moicavdes iseT Sedegsac, rac naturalisturad dadgindeba, 

magram mxolod amgvari SedegiT ar Semoifargleba da igi sxva saxis 

Sedegebsac SeiZleba gulisxmobdes. Tu mniSvnelovani zianis qveS sx-

vadasxva simZimis Sedegebi moiazreba, mxedvelobaSi unda iqnas miRebu-

li, konkretulad raSi gamoixata `mniSvnelovani ziani~ an `sxva mZime 

Sedegi~ da sasjelic amis mixedviT unda ganisazRvros. zogjer kanon-

mdebeli TviTon iZleva `mniSvnelovani zianis~ definicias (ssk-is 177-e 

muxlis SeniSvna) da aseT dros mosamarTlis SefasebiTi msjeloba Sede-

gis dasadgenad saWiro ar aris, vinaidan sakanonmdeblo gansazRvrebis 

gziT SefasebiTi Sedegi aRwerilobiTadaa qceuli. Tumca, am SemTxveva-

Sic mainc monawileobs SefasebiTi msjeloba, magram ara mosamarTlis, 

aramed eqspertis, romelic danaSaulis sagnis ekonomikur Rirebule-

bas adgens. 

danaSaulebrivi Sedegi sasjelis daniSvnis dros gasaTvaliswineb-

el garemoebas SeiZleba warmoadgendes rogorc SedeggareSe, ise Sede-

gian danaSaulTa ganxorcielebis SemTxvevaSi. rogorc ukve aRiniSna, 

Sedegian SemadgenlobaSi danaSaulebrivi Sedegi qmedebis Semadgenlo-

bis niSania da orjer Sefasebis akrZalvis principidan gamomdinare, 

rogorc wesi, sasjelis daniSvnisas mxedvelobaSi ar miiReba, magram 

Sedegiani danaSaulis ganxorcielebisas sasjelis damamZimebel gare-

moebas SeiZleba warmoadgendes Semdgomi Sedegebi, romlebic qmedebis 

sakanonmdeblo Semadgenlobas ar miekuTvneba. Sesabamisad, ar SeuZlia 

gavlena moaxdinos sisxlissamarTlebrivi pasuxismgeblobis dasabuTe-

baze, magram iwveven qmedebis sazogadoebrivi saSiSroebis xarisxis zr-

das da amitom mxedvelobaSi miiReba sasjelis konkretuli zomis gan-

sazRvrisas349. 

sasjelis daniSvnis dros Semamsubuqebel garemoebad sasamarTloe-

bi ganaCenSi uTiTeben imas, rom ganxorcielebul qmedebas ar mohyolia 

mZime Sedegi350, rac sasjelis daniSvnisTvis danaSaulebrivi Sedegis 

mniSvnelobaze metyvelebs, magram aq erTi sakiTxi iwvevs yuradRebas: 

Tu mZime Sedegi sasjels amZimebs, misma ararsebobam, ramdenad swo-

349  wereTeli T., sisxlis samarTlis problemebi, II tomi, Tb., 2007, gv. 421. 
350  susg, 2005, #4, gv. 64. 
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ria, rom sasjeli Seamsubuqos? damamZimebeli garemoebis ararsebo-

ba ar SeiZleba Semamsubuqebel garemoebad CaiTvalos, iseve rogorc 

Semamsubuqebeli garemoebis ararseboba ar gulisxmobs damamZimebeli 

garemoebis arsebobas. mocemul SemTxvevaSi saxezea danaSaulis tipuri 

SemTxveva, rac gamoricxavs, rogorc Semamsubuqebel, ise damamZimebel 

garemoebebs. sasamarTlos ganaCenebSi zogjer Semamsubuqebel garemoe-

bad, sxva garemoebebTan erTad, gaTvaliswinebulia swored damamZimebe-

li garemoebis ararseboba351, rac arasworia.

2.6. damnaSavis warsuli cxovreba

ssk-is 53-e muxlis me-3 nawilis mixedviT, sasjelis daniSvnis dros 

sasamarTlo, sxva garemoebebTan erTad, iTvaliswinebs damnaSavis war-

sul cxovrebas. damnaSavis warsuli cxovrebis yvelaze mniSvnelovan 

aspeqts misi warsuli nasamarTloba warmoadgens352. damnaSavis wina na-

samarTlobis faqti sxvagvar mniSvnelobas iZens sasjelis Sefardebis 

dros, vidre is faqti, rom pirma pirvelad Caidina danaSauli, vinaidan 

nasamarTloba scdeba danaSaulis tipur SemTxvevas. 

wina nasamarTlobidan gamomdinare, SesaZloa samarTlisadmi damna-

Savis mtruli ganwyobis Taobaze daskvnis gakeTeba. gasaTvaliswinebe-

lia wina SemTxvevis yvela garemoeba, gansakuTrebiT wina nasamarTlobis 

raodenoba, winaT ganxorcielebul danaSaulTa saxe da simZime. mxedve-

lobaSi miiReba is garemoeba, iyo Tu ara wina qmedeba damamZimebel gare-

moebaSi ganxorcielebuli. saTanado mniSvneloba eniWeba wina nasamarT-

lobas, Tu igi naklebad mZime qmedebis ganxorcielebas ar ukavSirdeba. 

wina nasamarTloba Tu ramdenad mniSvnelovania, es damokidebulia ara 

misjili sasjelis zomaze, aramed im qmedebis da faqtobrivi garemoe-

bebis mniSvnelobaze, romelic wina nasamarTlobas safuZvlad daedo353.

marTebuladaa aRniSnuli Tbilisis saapelacio sasamarTlos gad-

awyvetilebaSi, rom piris warsuli nasamarTloba yovelTvis ar miiCneva 

damnaSavis mier axali danaSaulis Cadenis safrTxis indikatorad. war-

suli nasamarTloba erTgvarovani danaSaulebis Cadenisas miuTiTebs 

axali danaSaulis Cadenis safrTxeze354. 

yovelTvis erTnairad ar wydeba winaT Cadenili gaufrTxileblobi-

351  susg, 2005, #4, gv. 69. 
352  Streng F., Strafrechtliche Sanktionen, Die Strafzumessung und ihre Grundlagen, 3. Aufl ., Stuttgart, 

2012, S. 275, Rn. 565.
353  Th eune W., in: LK StGB, 12. Aufl ., Berlin, 2006, S. 1116, §46 Rn. 169.
354  Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2017 wlis 04 oqtom-

bris gadawyvetileba. 
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Ti danaSaulisTvis nasamarTlobis sakiTxi. rogorc wesi, wina nasamarT-

lobis gaTvaliswineba ar xdeba, Tu damnaSave winaT gaufrTxileblobi-

Ti deliqtis ganxorcielebisTvis iyo gasamarTlebuli355. SemTxveviTi 

ar aris is garemoeba, rom nasamarTloba da araerTgzisoba, romelic 

aseve nasamarTlobas moiTxovs, damamZimebel garemoebad gvxvdeba mx-

olod ganzrax deliqtebSi. 

wina nasamarTlobam SeiZleba sasjeli daamZimos da damnaSavis sa-

zianod iqnes igi gaTvaliswinebuli, Tu winaT ganxorcielebul da bo-

los Cadenil danaSauls erTi da igive mrwamsi udevs safuZvlad356. am 

mxriv gansakuTrebiT mniSvnelovania satransporto danaSaulebi. ro-

gorc cipfi miuTiTebs, nasamarTloba, gaufrTxileblobis miuxedavad, 

mxedvelobaSi miiReba satransporto danaSaulis ganxorcielebisas, 

roca danaSauli uyuradRebobis gameorebis da satransporto moZrao-

bis disciplinis uqonlobis gamoxatulebas warmoadgens357. analogiur 

mosazrebas gamoTqvams i. dvaliZec358. 

warsuli nasamarTlobis SemTxvevaSi, kerZo prevenciuli Tvalsaz-

risiT, mxedvelobaSia misaRebi Semdegi garemoebebi: adre ganxorciele-

buli danaSaulis saxe, raodenoba, sad iqna damnaSave gasamarTlebu-

li, ramdenad Seesabameboda Sefardebuli sasjeli Cadenil danaSauls, 

xom ar moxda Seusabamod mkacri sasjelis Sefardeba, ramac damnaSavis 

pirovnuli ganviTareba Seaferxa. Tumca, es garemoebebi SeiZleba ar 

iyos amomwuravi. sasjelis Sefardebisas nasamarTlobis upirobod sas-

jelis damamZimebel garemoebad miCneva arasworia. 

ssk-is 79-e muxlis mixedviT, nasamarTlobis dros gasaTvaliswine-

belia isic, Tu ra dro gavida sasjelis moxdis Semdeg, rac Cadenili 

danaSaulis simZimesTan erTad iZens mniSvnelobas. nasamarTlobis gaqa-

rwyleba xdeba sasjelis moxdidan kanoniT gansazRvruli vadis gasv-

lis Semdeg, romlis xangrZlivoba yvela (samive) kategoriis danaSaul-

ze gansxvavebulia. Tu piri Tavisuflebis aRkveTiT msjavrdebuli iyo 

naklebad mZime danaSaulisTvis, nasamarTlobis gasaqarwyleblad sas-

jelis moxdidan SedarebiT naklebi drois gasvlaa saWiro (sami weli), 

xolo roca mZime an gansakuTrebiT mZime danaSaulis CadenisTvis iyo 

355 Zipf H., Die Strafzumessung, Eine systematische Darstellung für Strafrechtspraxis und Ausbil-
dung, Heidelberg. Karlsruhe, 1977, S. 69; Zipf/Dölling, in: Maurach/Gössel/Zipf, Strafrecht, AT, Teilband 2, 
8. Aufl ., Heidelberg, 2014, S. 822, §63 Rn. 158.

356  Th eune W., in: LK StGB, 12. Aufl ., Berlin, 2006, S. 1116, §46 Rn. 169.
357 Zipf H., Die Strafzumessung, Eine systematische Darstellung für Strafrechtspraxis und Ausbil-

dung, Heidelberg. Karlsruhe, 1977, S. 69; Zipf/Dölling, in: Maurach/Gössel/Zipf, Strafrecht, AT, Teilband 2, 
8. Aufl ., Heidelberg, 2014, S. 822, §63 Rn. 158.

358  dvaliZe i., sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis sxva 

sisxlissamarTlebrivi Sedegebi, Tb., 2013, gv. 99-100.
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piri gasamarTlebuli, sasjelis moxdidan meti dro unda gavides (6-8 

w.)359. imis dasadgenad, winaT Cadenili danaSaulisTvis sasjelis mox-

didan gansazRvruli drois gasvlam SeiZleba Tu ara nasamarTlobis 

gaqarwyleba gamoiwvios, mxedvelobaSia misaRebi ara mxolod danaSau-

lis simZime, aramed Sefardebuli sasjelic. magaliTad, Tu piri winaT 

Cadenili danaSaulisTvis Tavisuflebis aRkveTaze ufro msubuqi sas-

jeliT iyo msjavrdebuli, nasamarTlobis gasaqarwyleblad sasjelis 

moxdidan erTi wlis gasvlac sakmarisia, miuxedavad winaT Cadenili 

danaSaulis simZimisa. Tu msjavrebuli sasjelis moxdisgan vadamde iqna 

gaTavisuflebuli, nasamarTlobis gaqarwylebis vada sasjelis faqto-

brivad moxdis vadidan gamoiTvleba.

yovelive aRniSnuli imas niSnavs, rom winaT Cadenili danaSaulidan 

didi drois gasvlis SemTxvevaSi nasamarTlobam SeiZleba saerTod da-

kargos mniSvneloba da ar iqnes mxedvelobaSi miRebuli. Tumca, mxed-

velobaSia am SemTxvevaSi misaRebi isic, nasamarTlobis mniSvnelobaze 

saubari midis qmedebis kvalifikaciis, Tu sasjelis Sefardebis kuTxiT. 

ssk-is 79-e muxlis me-6 nawilis Sesabamisad, calsaxad SeiZleba 

iTqvas, rom gaqarwylebuli an moxsnili nasamarTloba qmedebis kvali-

fikaciisas ar SeiZleba mxedvelobaSi iqnas miRebuli, magram sasjelis 

daniSvnis dros gaqarwylebuli da moxsnili nasamarTlobis mniSvnelo-

bis sakiTxi sakamaToa. 

erTi mosazrebiT, gaqarwylebuli da moxsnili nasamarTloba ara 

mxolod qmedebis kvalifikaciisas, aramed sasjelis daniSvnis dro-

sac ar miiReba mxedvelobaSi360. moxsnili an gaqarwylebuli nasamarT-

lobis gaTvaliswinebas kanonmdebeli krZalavs ara mxolod qmedebis 

kvalifikaciisas, aramed sasjelis daniSvnis drosac. esaa imperatiuli 

moTxovna, romelsac mosamarTlem ar unda gadauxvios361. aRniSnuli 

SexedulebiT, sasjelis daniSvnisas moxsnili an gaqarwylebuli na-

samarTlobis gaTvaliswinebis SemTxvevaSi Zalas kargavs nasamarTlo-

bis moxsnisa da gaqarwylebis instituti362.

analogiuri poziciaa gamoxatuli saqarTvelos uzenaesi sa-

359 gansxvavebulad wydeba sakiTxi arasrulwlovanTa marTlmsajulebis kode-

qsiT, romlis me-12 muxlis Tanaxmad, arasrulwlovans nasamarTloba gaqarwylebulad 

eTvleba sasjelis moxdisTanave, xolo pirobiTi msjavris dros gamosacdeli vadis 

gasvlisTanave. Tumca, es SeRavaTi ar moqmedebs, Tu arasrulwlovani kvlav Caidens 

danaSauls. 
360  iaSvili al., sasjelis dasabuTeba, wignSi: saxelmZRvanelo winadadebebi sisx-

lis samarTlis saqmeze ganaCenis formis, misi dasabuTebulobisa da teqstis stilisti-

kuri gamarTulobis Taobaze, Tb., 2015, gv. 221. 
361  Todua n., sisxlis samarTlis kanonmdeblobis aqtualuri sakiTxebi (probleme-

bi da inovaciebi), saxelmZRvanelo iuristebisaTvis, Tb., 2015, gv. 15.
362  Todua n., iqve, gv. 14.
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samarTlos erT-erT gadawyvetilebaSi, sadac aRniSnulia, rom ssk-is 

79-e muxlis me-6 nawilis Sinaarsidan gamomdinare, `akrZalulia sisx-

lissamarTlebrivi zemoqmedebis RonisZiebis (maT Soris) _ sasjelis 

sakiTxis gadawyvetisas mxedvelobaSi iqnes miRebuli gaqarwylebuli an 

moxsnili nasamarTloba. Sesabamisad, dauSvebelia mosamarTlem raime 

formiT ganaCenSi asaxos gaqarwylebuli an moxsnili nasamarTloba, 

Tundac msjavrdebulis pirovnebisa da warsuli cxovrebis zogadad 

Sefasebis konteqstSi, vinaidan igi swored sasjelis sakiTxis Sefasebas 

ukavSirdeba da aRniSnulze ganaCenSi xazgasma, Tundac iribad, ssk-is 

79-e muxlis me-6 nawils erTmniSvnelovnad ewinaaRmdegeba~363. uzenaesi 

sasamarTlos sakasacio palata am mosazrebas imeorebs mis Semdgom364 

gadawyvetilebaSi, sadac palata uTiTebs mis mier (2015 wlis 25 Te-

bervlis #322ap-14 ganaCeniT) dadgenil praqtikaze365. aRniSnuli mo-

sazreba sakamaToa.

sagulisxmoa meore mosazreba, romlis Sesabamisad, gaqarwylebu-

li da moxsnili nasamarTloba, rogorc msjavrdebulis warsuli cx-

ovrebis nawili mainc ar kargavs mniSvnelobas sasjelis Sefardebisas, 

vinaidan damnaSavis warsulSi danaSaulebrivi warsulic moiazreba366. 

sakamaTod miiCneva sakiTxi imasTan dakavSirebiT, SeiZleba Tu ara 

kriminaluri warsulis uqonloba yovelTvis erTnairad Sefasdes da 

miCneul iqnes sasjelis Semamsubuqebel garemoebad. germaniis feder-

aluri uzenaesi sasamarTlos poziciiT, kriminalisgan Tavisufali, 

sufTa warsulis qona ar SeiZleba gauTvaliswinebeli darCes sasjelis 

Semcirebis dasabuTebis kuTxiT367. aRniSnul mosazrebas iziarebs zo-

gierTi germaneli mecnieri da Tavisi poziciis gasamyareblad statis-

tikur monacemebs iSveliebs. 2009 wels germaniaSi gasamarTlebuli ma-

makacebis 54,52% ukve manamde iyo gasamarTlebuli. xolo, zogadad, 

24 wlamde mamakacebis erTi mesamedi winaT nasamarTlevi iyo. aqedan 

gamomdinare, mecnierTa nawili eTanxmeba sasamarTlos mier Semamsub-

uqebel garemoebad kriminaluri warsulis uqonlobis Sefasebas368.

v. friSi germaniis federaluri uzenaesi sasamarTlos praqtikis 

sawinaaRmdegod gamoTqvams mosazrebas, rom wina nasamarTlobis da 

363  saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarTlis saq-

meebze, 2015, #1-4, gv. 23.
364  2015 wlis 2 oqtombris #212ap-15.
365  saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarTlis saq-

meebze, 2015, #9-12, gv. 10.
366  dvaliZe i., dasax. naSr., gv. 35. 
367  BGH NStZ 1982, S. 376; NStZ 1983, S. 453.
368  Schäfer/Sander/van Gemmeren, Praxis der Strafzumessung, 5. Aufl ., München, 2012, S. 181, Rn. 

647.
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damnaSavis warsuli cxovrebis gaTvaliswinebiT Sesafasebel SemTx-

vevaze msjeloba mcdaria369. 

cipfis TvalsazrisiT, sasjelis Sefardebis dros sakmarisi ar 

aris mxolod imaze miTiTeba, rom manamde damnaSave gasamarTlebuli 

ar yofila. gasaTvaliswinebelia agreTve isic, rom umwiklo cxovrebis 

wesi da warsuli maRal pasuxismgeblobas afuZnebs. manqanis marTvis 

mravalwliani praqtika ubeduri SemTxvevebis gareSe dasafasebelia. 

meore mxriv, marTvis mravalwliani praqtika mdidar gamocdilebas-

Tanaa dakavSirebuli, ris gamoc mas satransporto danaSaulis dros 

SeiZleba damnaSavisTvis uaryofiTi mniSvneloba mieniWos, vidre nakle-

bi gamocdilebis qonas. amitom, saeWvoa, dadebiTad Sefasdeba Tu ara 

marTvis mravalwliani gamocdileba, romelic satransporto ubedur 

SemTxvevebs ar iTvlis370. 

meti gamocdilebis da umwiklo warsulis mqones SeiZleba metic 

moeTxovos. amitom, gaumarTlebelia sasjelis Semsubuqeba mxolod im 

mizeziT, rom damnaSaves manamde samarTaldarRveva ar ganuxorcielebia. 

Tumca, avtorebi marTebulad miuTiTeben, prevenciuli TvalsazrisiT, 

sasjelis Sefardebis dros damnaSavis warsuli cxovrebis gaTvalis-

winebis mniSvnelobaze371. 

germaniis federaluri sasamarTlo wina nasamarTlobas sasjelis 

gamafrTxilebeli funqciis ugulebelyofis TvalsazrisiT aniWebs gan-

sakuTrebul mniSvnelobas. gafrTxilebis ugulebelyofa aris marTl-

wesrigisadmi negatiuri ganwyobis indicia. amave Sexedulebis Tanaxmad, 

Tu gafrTxilebis miuxedavad piri danaSaulebriv qmedebas Cadis, maSin 

misi qmedebis umarTlobis simZimec metia372.

sakamaToa mosazreba, romlis mixedviTac, nasamarTloba umarTlo-

bis xarisxs amaRlebs. damnaSavis warsul cxovrebas naklebad aqvs kav-

Siri bolos ganxorcielebul qmedebasTan da mis umarTlobasTan, igi 

qmedebisTvis ararelevanturia. sxvagvarad wydeba sakiTxi motivebTan 

da miznebTan dakavSirebiT, romlebic qmedebis Sesafaseblad relevan-

turia373. aqedan gamomdinareobs Semdegi kiTxva: proporciuli sasjelis 

daniSvnisTvis ramdenad mniSvnelovania damnaSavis warsuli cxovrebis 

369 Frisch W., Über die `Bewertungsrichtung~ von Strafzumessungstatsachen. Ein Beitrag zur Prob-
lematik komparativer Aussagen im Strafrecht, GA 1989, S. 358.

370 Zipf H., Die Strafzumessung, Eine systematische Darstellung für Strafrechtspraxis und Ausbil-
dung, Heidelberg. Karlsruhe, 1977, S. 69; Zipf/Dölling, in: Maurach/Gössel/Zipf, Strafrecht, AT, Teilband 2, 
8. Aufl ., Heidelberg, 2014, S. 823, §63 Rn. 160.

371  Zipf/Dölling, in: Maurach/Gössel/Zipf, Strafrecht, AT, Teilband 2, 8. Aufl ., Heidelberg, 2014, S. 
823, §63 Rn. 161.

372  BGHSt, 25. Band, 1975, S. 64.
373  Streng F., Strafrechtliche Sanktionen, Die Strafzumessung und ihre Grundlagen, 3. Aufl ., Stuttgart, 

2012, S. 275, Rn. 564.
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gaTvaliswineba, romelic qmedebis Sesafaseblad ararelevanturia? 

wina nasamarTlobis gaTvaliswineba sasjelis Sefardebis dros im-

denad mniSvnelovania, ramdenadac igi xSirad damnaSavis ganwyobaze, 

mrwamsze da imaze miuTiTebs, mosalodnelia Tu ara misgan momavalSic 

axali danaSaulis Cadena. rodesac piri danaSauls xelmeored ganzrax 

axorcielebs, miT ufro igive saxis danaSauls, es imis maCvenebelia, 

rom winaT Sefardebulma sasjelma ver Seasrula Tavisi funqcia axali 

danaSaulis prevenciis TvalsazrisiT. amitom, damnaSavis warsuli cx-

ovrebis, gansakuTrebiT nasamarTlobis, gaTvaliswineba sasjelis Se-

fardebis dros, mosamarTles exmareba swori gadawyvetilebis miRebaSi 

sasjelis saxisa da zomis SerCevis kuTxiT. 

maSin, rodesac germaniis federaluri uzenaesi sasamarTlo wina 

nasamarTlobas saTanado dasabuTebis gareSe aniWebs qmedebis umarT-

lobis xarisxis ganmsazRvrel funqcias, mecnierTa erTi jgufi, na-

samarTlobas bralis gansazRvrisTvis relevantur garemoebad miiC-

nevs. nasamarTlobas bralis xarisxis ganmsazRvrel garemoebad Tvlis 

i. dvaliZec da aRniSnavs, rom `nasamarTloba sasjelTan bralis pro-

porciulobis ganmsazRvrel niSanTa katalogSi unda moviazroT~374.

im mecnierTa TvalsazrisiT, romlebic nasamarTlobas bralis niS-

nad Tvlian, mniSvnelovania imis dadgena, moqmedma pirma wina nasamarT-

lobis gamafrTxilebeli funqcia gasakicxad ugulebelyo Tu ara375. 

amave koncefciis mixedviT, is, vinc moqmedebs wina nasamarTlobasTan 

dakavSirebuli damabrkolebeli impulsis (Hemmungsimpulse) ugulebe-

lyofiT da misTvis angariSis gauwevlobiT (hinwegsetzen), moqmedebs mo-

matebuli, gazrdili braliT376. wina nasamarTlobis gamafrTxilebeli 

funqciis, damabrkolebeli impulsis mxedvelobaSi miuRebloba gansa-

kuTrebuli gakicxvis safuZvels warmoadgens377.

bralis xarisxis gansazRvrisTvis metad mniSvnelovania damnaSavis 

mier dabrkolebis gadalaxvis gaTvaliswineba378. kerZod, rac ufro did-

374  dvaliZe i., sisxlis samarTlis zogadi nawili, sasjeli da danaSaulis sxva 

sisxlissamarTlebrivi Sedegebi, Tb., 2013, gv. 31.
375  Zipf H., Die Strafzumessung, Eine systematische Darstellung für Strafrechtspraxis und Ausbil-

dung, Heidelberg. Karlsruhe, 1977, S. 69; Lackner/Kuehl, Strafgesetzbuch, Kommentar, 26. Aufl ., München, 
2007, S. 300, §46 Rn.37.

376  Horstkotte H., Die Vorschrift en des Ersten Gesetzes zur Reform des Strafrechts über den Rückfall 
und die Massregeln der Sicherung und Besserung, JZ 1970, S. 153.

377 aRniSnuli Sexedulebis analizi vrclad ix. Erhard C., Strafzumessung bei Vorbe-
straft en unter dem Gesichtspunkt der Strafzumessungsschuld, Berlin, 1992, S. 62.

378 zogjer dabrkolebis gadalaxva umarTlobis xarisxzec axdens gavlenas. mag-

aliTad, qurdoba binaSi SeRweviT, 177-e muxlis mixedviT, ufro mkacrad isjeba. igi 

kanonmdeblis mier qmedebis makvalificirebel garemoebadaa miCneuli. qurdobis dros 

binaSi SeRweva, rogorc dabrkolebis gadalaxvis gansakuTrebuli SemTxveva, qurdobis 

umarTlobis xarisxs zrdis.



126

ia siZneleebi, romelic damnaSaves qmedebis ganxorcielebis dros unda 

gadaelaxa, rac ufro jiutad moqmedebs igi sakuTari miznis misaRwevad, 

miT ufro didia misi brali da miT ufro met sasjels imsaxurebs igi379, 

magram sakiTxavia, nasamarTloba ramdenad SeiZleba gavuTanabroT is-

eTi saxis dabrkolebas, romelic bralis xarisxze axdens zegavlenas. 

an saerTod aqvs ki adgili raime saxis dabrkolebis gadalaxvas, roca 

danaSauls nasamarTlevi piri Cadis? marTalia, nasamarTloba garkveul 

negatiur Sedegebs iwvevs (magaliTad, igi SeiZleba garkveul adgilas 

samuSaos dawyebisTvis xelSemSleli garemoeba aRmoCndes da a. S.), ma-

gram miuxedavad amisa, igi mainc ver gautoldeba im saxis xelSemSlel 

garemoebas, romelic zrdis bralis xarisxs.

marTebulad aRniSnavs t. hiornle, rom sxvadasxva mizezidan gamom-

dinare, logikurad SeuZlebelia im Sexedulebis dasabuTeba, romlis 

mixedviTac wina nasamarTloba bralis xarisxs zrdis380. cipfis Tval-

sazrisiT, rTulia bralTan daakavSiro is qmedeba, romelic winaT ganx-

orcielda da romlis gamoc damnaSave ukve gasamarTlda381. 

nasamarTloba arc umarTlobaze ar axdens gavlenas da arc bralze. 

rodesac msjeloba mimdinareobs umarTlobis xarisxis gansazRvraze, 

mxedvelobaSia konkretuli qmedeba, romelic Sesafasebelia da romlis 

gamoc mis Camdens msjavri unda daedos, agreTve garemoebebi, romel-

Sic igi ganxorcielda da rac mis ganxorcielebas safuZvlad daedo, 

romelTanac araviTar kavSirSi ar aris is qmedeba, romlis gamoc piri 

adre gasamarTlda da sasjelic moixada. 

sworad SeniSnavs v. friSi, rom nasamarTloba arc Sedegis da arc 

qmedebis umarTlobaze gavlenas ver axdens da amitom, gaugebar-

ia, nasamarTlobam da adre ganxorcielebulma qmedebam Sesafasebeli 

qmedebis umarTlobis xarisxi rogor SeiZleba gansazRvros382. 

wina nasamarTlobiT bolos ganxorcielebuli qmedebis umarTlo-

bis xarisxis gansazRvra kidev ufro met gaugebrobas iwvevs maSin, roca 

winaT ganxorcielebuli (ris gamoc ukve gasamarTlda) da bolos Cad-

enili qmedeba sxvadasxva umarTlobas afuZnebs. magaliTad, piri Tu 

pirvelad qurdobisTvis gaasamarTles da Semdeg man mkvleloba Caid-

ina, germaniis federaluri uzenaesi sasamarTlos poziciiT gamodis, 

rom mkvlelobis umarTlobas zrdis nasamarTloba, romelic damnaSavis 

mier warsulSi qurdobis ganxorcielebas ukavSirdeba. 

379  Bruns H-J., Das Recht der Strafzumessung, 2. Aufl ., Köln, Berlin, Bonn, München, 1985, S. 211.
380  Hörnle T., Tatproportionale Strafzumessung, Berlin, 1999, S. 161.
381 Zipf H., Die Strafzumessung, Eine systematische Darstellung für Strafrechtspraxis und Ausbil-

dung, Heidelberg. Karlsruhe, 1977, S. 69.
382  Frisch W., Gegenwärtiger Stand und Zukunft sperspektiven der Strafzumessungsdogmatik, ZStW 

1987, S.773.
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nasamarTlobis safuZvelze bralis xarisxis gansazRvra ar Sees-

abameba bralis Tanamedrove gagebas, romelic qmedebisTvis individ-

ualur pasuxismgeblobas gulisxmobs383. v. friSis TvalsazrisiT, 

saeWvoa nasamarTlobis dros ufro maRali bralis dasabuTeba imaze 

miTiTebiT, rom nasamarTloba gamafrTxilebel funqcias asrulebs da 

nasamarTlevi gamocdilebis mqonea384. 

rogorc umarTlobis, ise bralis xarisxis gansazRvras SeuZlebels 

xdis im qmedebisTvis nasamarTloba, romelic bolos ganxorcielebul 

qmedebasTan drois didi distanciiT aris daSorebuli, rac Sesafaseb-

el qmedebasTan misi kavSiris dadgenas, faqtobrivad, gamoricxavs.

zogierTi mecnieris mosazrebiT nasamarTlobis dros axali dan-

aSaulis Cadenisas bralis xarisxi imitom aris maRali, rom akrZal-

vis codnac metia (verschärft e Verbotskenntnis), vidre sxva (nasamarTlobis 

arqonis) SemTxvevaSi385. aRniSnuli Sexeduleba sakamaToa. ar SeiZleba 

akrZalvis codna xarisxebad daiyos. adamiani SeiZleba metad an nakle-

bad uSvebdes misi qmedebis Sedegad marTlsawinaaRmdego Sedegis dad-

gomas, an akrZalvis codnis SesaZlebloba metad an naklebad hqondes, 

magram amiT akrZalvis codnis xarisxi ar izomeba. adamianma an icis 

qmedeba rom akrZalulia, an ar icis. ar arsebobs akrZalvis metad an 

naklebad codna (gacnobiereba). gansaxilvel SemTxvevaSi „codnis, ro-

gorc kognituri mdgomareobis xarisxis gansazRvra SeuZlebelia~386.

akrZalvis codna sasjelis Sefardebis dros mniSvnelovania. ssk-is 

36-e muxlis mixedviT akrZalvaSi misatevebeli Secdoma brals gamor-

icxavs, xolo miutevebeli bralis xarisxs amsubuqebs. Secdoma misatev-

ebelia Tu ara, dgindeba akrZalvis codnis SesaZleblobis arsebobiT. 

aseTi SesaZleblobis arsebobisas Secdoma miutevebelia, xolo ararse-

bobisas misatevebeli. Tumca, gasaTvaliswinebelia is, rom aq saubaria 

akrZalvis codnis SesaZleblobaze da ara akrZalvis codnis xarisxze.

maSasadame, akrZalvis codnis ararsebobis (roca igi misatevebelia) 

safuZvelze bralis gamoricxva ar gvaZlevs imis safuZvels, rom vaRi-

aroT „akrZalvis mometebuli codnis~ idea da misi zemoqmeebiT bralis 

xarisxis gansazRvris SesaZlebloba387.

sisxlis samarTlis mecnierebaSi adgili hqonda mcdelobas, rom 

warsulSi nasamarTlevis moqmedeba ori sxvadasxva normis xelyofad, 

maSasadame, movaleobis ormag darRvevad ganemartaT da aqedan gamom-

383  Hörnle T., Tatproportionale Strafzumessung, Berlin, 1999, S. 161.
384  Frisch W., Gegenwärtiger Stand und Zukunft sperspektiven der Strafzumessungsdogmatik, ZStW 

1987, S.773.
385  Hillenkamp T., Zur materiellen Rückfallklausel des § 17 StGB, GA 1974, S. 215.
386  Hörnle T., Tatproportionale Strafzumessung, Berlin, 1999, S. 162.
387  Hörnle T., Tatproportionale Strafzumessung, Berlin, 1999, S. 161-162.
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dinare daesabuTebinaT, rom qmedebis uRirsoba maRalia388. Tumca, ro-

gorc zemoT ukve aRiniSna, gaumarTlebelia maRal umarTlobaze sau-

bari mxolod imitom, rom qmedeba nasamarTlevma Caidina. nasamarTlevi 

piris mier danaSaulis ganxorcielebisas Sedegi ucvleli rCeba, igi ar 

gansxvavdeba im Sedegisgan, romelic mohyveba im piris danaSaulebriv 

qmedebas, vinc igi pirvelad Caidina. nasamarTlev da aranasamarTlev 

pirTa qmedeba erTnair Sedegs iwvevs389.

qmedebis umarTlobas ara ukve manamde Sefasebuli, aramed bolos 

ganxorcielebuli da Sesafasebeli qmedebis garemoebebi gansazRvravs. 

nasamarTlevi roca danaSauls Cadis misi mxridan adgili marTlac aqvs 

normis orjer darRvevas _ erTxel im qmedebis Sedegad, romlis gamoc 

aris nasamarTlevi, xolo meored im qmedebiT, romelic Sesafasebelia. 

magram, miuxedavad amisa, es mainc ar SeiZleba Sefasdes normis ormag 

darRvevad, romelic bolos ganxorcielebuli qmedebis umarTlobis 

xarisxs gazrdis, vinaidan winaT ganxorcielebuli qmedeba manamde Se-

fasda da sasjelic moxdilia. 

winaT ganxorcielebul qmedebas bolos ganxorcielebul qmedebas-

Tan Zalian cota aqvs saerTo. ra SeiZleba iyos is, rac Zvel da axal 

qmedebas erTmaneTTan akavSirebs? pasuxi martivia: damnaSavis pirovne-

ba, romelic sisxlissamarTlebrivi umarTlobis simZimes ver gansaz-

Rvravs.

marTebulad miuTiTebs t. hiornle, rom samarTlebriv-liberaluri 

saxelmwifosTvis miuRebelia umarTlobis maRali xarisxis dasabuTe-

ba im movaleobis ganmeorebiT ugulebelyofis gamo, romelic sisxlis 

samarTlis normas safuZvlad udevs. sakiTxis aseTi gadawyveta ufro 

metad avtoritaruli saxelmwifos gagebas Seesabameba390.

nasamarTloba umarTlobis an bralis xarisxis dasadgenad ar ga-

mogvadgeba, magram aqedan ar gamomdinareobs daskvna, rom damnaSavis 

warsuli cxovreba aranair rols ar asrulebdes. damnaSavis warsuli 

cxovreba gasaTvaliswinebelia prevenciuli kuTxiT sasjelis saxisa da 

zomis sworad gansazRvris TvalsazrisiT. 

marTalia, damnaSavis warsuli cxovreba mniSvnelovania, magram, ise 

rogorc nasamarTloba ar aris yovelTvis damamZimebeli garemoeba, 

danaSaulis Cadenamde sufTa warsulis qonac yvela SemTxvevaSi, nebi-

smieri samarTaldarRvevis ganxorcielebisas, avtomaturad ar unda 

388  Mir Puig., Dogmatische Rechtfertigung und kriminalpolitische Kritik der Rückfallstrafschaer-
fung, ZStW 1974, S. 197.

389  Erhard C., Strafzumessung bei Vorbestraft en unter dem Gesichtspunkt der Strafzumessungss-
chuld, Berlin, 1992, S. 260.

390  Hörnle T., Tatproportionale Strafzumessung, Berlin, 1999, S. 162.
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iwvevdes sasjelis Semsubuqebas. damamZimebeli garemoebis ararsebo-

ba ar warmoadgens Semamsubuqebel garemoebas, vinaidan igi danaSau-

lis tipur suraTs qmnis da ar aris tipuri suraTidan, Cveulebrivi 

SemTxvevidan gadaxveva. Tumca, sasamarTloebi sasjelis Semamsubuqeb-

el garemoebad uTiTeben imas, rom msjavrdebulis `warsuli arafri-

Taa SebRaluli da xasiaTdeba dadebiTad~391, msjavrdebuli warsulSi 

nasamarTlevi ar aris392, msjavrdebulma pirvelad Caidina danaSau-

li, rac realurad Semamsubuqebeli garemoeba ar aris393. danaSaulis 

pirvelad Cadenas sasjelis Semamsubuqebel garemoebad miiCnevs 

z. goTuac394. 

rogorc aRiniSna, sasjelis Semamsubuqebel garemoebas ar war-

moadgens msjavrdebulis mxolod sufTa warsuli, nasamarTlobis ar-

qona395. aRniSnuli mxedvelobaSi miiReba sxva garemoebebTan erTad. 

kerZod, Tu ra saqmianobas eweoda, riTi iyo dakavebuli da ra miR-

wevebi hqonda. am TvalsazrisiT, yuradRebas ipyrobs saqarTvelos 

uzenaesi sasamarTlos erT-erTi gadawyvetileba, romelSic sasjelis 

Semamsubuqebel garemoebadaa miTiTebuli is, rom msjavrdebuli iyo 

sportsmeni, sportuli miRwevebisTvis dajildovebuli iyo sigelebiT 

da diplomebiT396. saqarTvelos uzenaesi sasamarTlos praqtikiT, sas-

jelis Semamsubuqebel garemoebad iTvleba isic, rom msjavrdebuli 

saqarTvelos teritoriuli mTlianobisTvis gamarTuli brZolebis 

monawilea397. 

rodesac vsaubrobT danaSaulis pirvelad Cadenis da msjavrdebu-

lis sufTa warsulis mniSvnelobaze, aucilebelia aRiniSnos, rom saqa-

rTvelos 1960 wlis sabWouri sisxlis samarTlis kodeqsis 38-e muxli 

pasuxismgeblobis Semamsubuqebel garemoebad iTvaliswinebda danaSau-

lis pirvlad Cadenas, SemTxveviT momxdar garemoebaTa gamo. maSasa-

dame, Semamsubuqebel garemoebad ar iTvleboda mxolod danaSaulis 

pirvelad Cadenis faqti, TavisTavad aRebuli. amasTan erTad aucile-

beli iyo kumulaciurad meore pirobis arsebobac. kerZod, danaSau-

li Cadenili unda yofiliyo SemTxveviTi garemoebebis zegavleniT. Tu 

391  susg, 2005, #4, gv. 6, 11.
392  susg, 2005, #4, gv. 8, 14. 
393 lekveiSvili m., sasjelis individualizacia rogorc sasjelis Sefardebis mniS-

vnelovani principi, wignSi: Todua n., (red.), sisxlis samarTlis kanonmdeblobis liber-

alizaciis tendenciebi saqarTveloSi, Tb., 2016, gv. 246. 
394  goTua z., sisxlis samarTali, zogadi nawili, sasjeli, Tb., 2001, gv. 38.
395  iaSvili al., sasjelis dasabuTeba, wignSi: saxelmZRvanelo winadadebebi sisx-

lis samarTlis saqmeze ganaCenis formis, misi dasabuTebulobisa da teqstis stilisti-

kuri gamarTulobis Taobaze, Tb., 2015, gv. 222.
396  susg, 2005, #4, gv. 74. 
397  susg, 2005, #4, gv. 185. 
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kumulaciurad saxeze iyo dasaxelebuli ori piroba, mniSvneloba ar 

hqonda imas, Cadenili danaSauli iyo Tu ara mZime kategoriis398. 

2.7. damnaSavis piradi da ekonomikuri pirobebi

(damnaSavis pirovneba)

2.7.1. piradi pirobebi

bralis xarisxis Sesabamisi sasjelis dadgena moiTxovs damnaSavis 

piradi da ekonomikuri pirobebis gaTvaliswinebas. sasjelis Sefardebis 

dros mxedvelobaSi miiReba ara mxolod danaSaulebrivi qmedebisTvis 

damaxasiaTebeli garemoebebi, ara mxolod danaSaulebrivi SemTxveva, 

aramed damnaSavis pirovnebac399. 

qarTuli sasamarTlo praqtikis mixedviT, damnaSavis pirovneba war-

moadgens im garemoebas, romelic gasaTvaliswinebelia sasjelis dan-

iSvnis dros da SeuZlia sasjelis Semsubuqeba400. germaniis uzenaesi 

sasamarTlos gadawyvetilebiT, danaSaulis mcdelobisTvis sasjelis 

Semsubuqeba SeiZleba Tu ara, sasamarTlom unda gadawyvitos danaSau-

lis yvela garemoebis da damnaSavis pirovnebis mxedvelobaSi miRebis 

safuZvelze. mosamarTle ar unda SeizRudos mxolod imis dadgeniT, 

Tu ramdenad Sors iyo qmedeba danaSaulis dasrulebisgan401. marTa-

lia, aRniSnuli sakiTxi relevanturia daumTavrebeli danaSaulis gamo 

sasjelis daniSvnisas, magram gasaTvaliswinebeli garemoebebi mxolod 

amiT ar Semoifargleba da damnaSavis pirovnebasac unda mieqces sa-

Tanado yuradReba. 

germaniis uzenaesi sasamarTlos zemoaRniSnuli gadawyvetilebis 

mixedviT, Tu damnaSavis pirovneba ar iqneba gaTvaliswinebuli, dan-

aSaulis mcdelobis dros, mosamarTles gauWirdeba saimedo, myari 

masStabis povna. amitom samarTlis darRveva xSirad moiTxovs mkacr 

sisxlissamarTlebriv dasjas, vinaidan igi iseTma damnaSavem ganaxor-

ciela, romlis saSiSroeba jer kidev adre gamovlinda402. 

damnaSavis pirovnebis saSiSroebasTan dakavSirebiT sayuradReboa 

germaniis uzenaesi sasamarTlos gadawyvetileba, romelmac mkvlelo-

bisTvis bralis damamZimebel garemoebad miuTiTa is, rom damnaSavem 

398  SavguliZe T., wignSi: wereTeli T., tyeSeliaZe g., (red.), saqarTvelos ssr sisx-

lis samarTlis kodeqsis komentarebi, Tb., 1976, gv. 219.
399  Miebach, in: MüKo, Strafgesetzbuch, Band 2., S. 225, §46 Rn. 117.
400  susg, 2005, #4, gv. 8.
401  BGHSt, 16. Band, 1962, S. 351.
402  BGHSt, 16. Band, 1962, S. 353.
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Tavisi Svili mokla da danaSaulebrivi ganzraxvis miRwevisas gamoav-

lina araadamianuri daJinebuloba, mZinare bavSvi mokla, Semdgom kvali 

frTxilad waSala da Tavis colTan, mokluli bavSvis dedasTan erTad 

saojaxo zeimSi miiRo monawileoba ise, rom garegnulad umankod gamoi-

yureboda403. aRniSnul SemTxvevaSi damnaSavis saSiSi pirovnebis garda 

saxezea sxva damamZimebeli garemoebac. kerZod, mZinare adamianis mkv-

leloba, rac umweo mdgomareobaSi myofis mkvlelobas warmoadgens. 

damnaSavis pirovnebis gansakuTrebuli saSiSroeba imaSi mdgomareobs, 

rom damnaSavem mokla Tavisi Svili da Semdgom sazeimo RonisZiebaSi 

colTan erTad ise miiRo monawileoba, rom garegnulad ar imCnevda 

momxdars. 

damnaSavis pirovnebis gaTvaliswinebisas uTiTeben damnaSavis da-

naSaulebriv midrekilebaze, xolo gaufrTxileblobiT danaSaulTa 

ganxorcielebisas sazogado gulgrili ganwyobis gamovlenaze. damna-

Savis pirovnebasTan mimarTebiT, danaSaulis erTian CarCoSi Sefasebis 

kuTxiT, upirveles yovlisa, iTvaliswineben agreTve msjavrdebuli xom 

ar aris seriuli damnaSave. sasjelis daniSvnisas aseve mniSvnelova-

nia damnaSavis ekonomikuri pirobebi, damnaSavis warsuli cxovreba da 

ganwyoba, romelzec qmedeba metyvelebs404. sasjelis Sefardebis dros 

agreTve unda iqnas dadgenili damnaSavis ganviTareba, is, ganviTarebis 

Tu ra gza ganvlo405. 

damnaSavis pirovnebis, warsuli cxovrebis da ganviTarebis dadgena 

maSinac aris mniSvnelovani da savaldebulo, roca mosamarTles gama-

marTlebeli ganaCeni gamoaqvs, Tu aRniSnuli garemoebebi qmedebis ga-

sakicxaobis Sesafaseblad raime rols TamaSobs da samarTlebriv Sec-

domasTan dakavSirebiT sasamarTlos mier gadawyvetilebis miRebisTvis 

relevanturia406. 

damnaSavis personaluri pirobebi farTo gagebiT cxovrebiseul 

pirobebs moicavs, gansakuTrebiT ojaxur pirobebs, janmrTelobis 

mdgomareobas, cxovrebiseul bedisweras. aRniSnul garemoebaTa gaT-

valiswineba specialurprevenciuli TvalsazrisiT aris mniSvnelovani, 

vinaidan dasaxelebuli garemoebebi imis ganWvretis SesaZleblobas 

iZleva, Tu ra zemoqmedebas moaxdens damnaSaveze sasjeli. special-

uri prevencia ki sasjelis Sefardebas udevs safuZvlad. damnaSavis 

personaluri pirobebis gaTvaliswineba kavSirSia Tanabari mopyrobis 

403  BGHSt, 7. Band, 1955, S. 31.
404  BGHSt, 24. Band, 1972, S. 270.
405  Miebach, in: MüKo, Strafgesetzbuch, Band 2., S. 225, §46 Rn. 117.
406  Miebach, ebenda.
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moTxovnasTanac407, rac imas niSnavs, rom vinc erTnairi TvisebebiT 

xasiaTdeba sasjelic SeiZleba erTnairi ganesazRvroT, magram Tu dam-

naSaveebi xasiaTdebian radikalurad gansxvavebuli pirovnuli Tvise-

bebiT, es gansxvaveba sasjelis zomaSic povebs asaxvas. sasjeli dam-

naSaves tkivils ayenebs, magram tkivilis zoma unda gansxvavdebodes 

msjavrdebulTa pirovnuli monacemebis mixedviTac.

msjavrdebulSi sasjeliT gamowveuli tkivili iseT masStabs ar 

unda aRwevdes, rom Tu igi orsuladaa, mosalodneli mSobiaroba Tav-

isuflebis aRkveTis dros daemTxves408. msjavrdebulis orsuloba rom 

gasaTvaliswinebeli faqtoria, amaze metyvelebs qarTuli ssk-is 75-e 

muxli, romelic uSvebs sasjelis moxdis gadavadebas orsuli qalebi-

sTvis 1 wlis vadiT. 

marTebulia germaniis uzenaesi sasamarTlos Sefaseba imasTan dakav-

SirebiT, rom samarTlebrivad mcdaria sasjelis daniSvnisas mxedvelo-

baSi imis miuRebloba, rom msjavrdebuli orsuladaa. msjavrdebulis 

orsuloba ar warmoadgens iseT garemoebas, romelic msjavrdebuls 

saerTod aTavisuflebs sasjelisgan, magram igi aris iseTi faqtori, 

romelsac SeuZlia sasjelis Semsubuqeba409. msjavrdebulis orsuloba, 

SeiZleba iTqvas, rom miekuTvneba sasjelis daniSvnis dros aucileb-

lad gasaTvaliswinebel garemoebebs. 

msjavrdebulis orsuloba sasjelis Semamsubuqebel garemoebas 

SeiZleba warmoadgendes imitom, rom orsulobis faqti gavlenas axdens 

msjavrdebulis fsiqikaze, rac SeiZleba warmoadgendes danaSaulis Ca-

denisTvis xelSemwyob garemoebas. amasTan erTad mxedvelobaSi miiReba 

is uaryofiTi gavlena, rac SeiZleba mkacrma sasjelma ara mxolod 

orsul qalze, aramed aseve nayofzec moaxdinos410. qalis orsuloba 

rom sasjelis Semamsubuqebel garemoebas SeiZleba wamoadgendes, amaze 

miuTiTebs ssk-is 112-e muxli, romelic mkvlelobis maprivilegirebel 

garemoebad iTvaliswinebs axalSobilis mkvlelobas dedis mier mSobi-

arobisas an umalve mSobiarobis Semdeg. gasaTvaliswinebelia isic, rom 

qalis orsulobam sasjelis Semsubuqeba SeiZleba yovelTvis erTnairad 

ar gamoiwvios. magaliTad, rodesac vsaubrobT qalis orsulobis gav-

lenaze mis fsiqikasTan da aRniSnulis kavSirze Cadenil danaSaulTan, 

SeuZlebelia igi dadgindes yovelTvis danaSaulis bunebidan gamomdin-

arec. Tumca, mkacri sasjelisgan nayofis mimarT mosalodneli uary-

ofiTi gavlena mainc rCeba gasaTvaliswinebel faqtorad. 

407  Miebach, ebenda, Rn. 118.
408  Miebach, ebenda, S. 226, §46 Rn. 119.
409  BGHSt, 44. Band, 2000, S. 126.
410  goTua z., sisxlis samarTali, zogadi nawili, sasjeli, Tb., 2001, gv. 40.
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sasjelis daniSvnisas mxedvelobaSi miiReba sasjeliT msjavrdebu-

lisTvis miyenebuli tkivili, is Tu ra zomis tkivils miayenebs msjavr-

debuls Sesafardebeli sasjeli, amitomac aris msjavrdebulis orsu-

loba gasaTvaliswinebeli. sasjeliT tkivilis gamowveva, rogorc wesi, 

bralis xarisxisgan damoukidebelia411. 

msjavrdebulisTvis sasjelis mtkivneuloba ar ganisazRvreba im 

garemoebebiT, rac bralis xarisxs gansazRvravs. sasjeliT tkivilis 

gamowvevis zoma SeiZleba damokidebuli iyos, magaliTad, msjavrdebu-

lis janmrTelobis iseT mdgomareobasTan, romelic bralis xarisxTan 

aranair kavSirSi ar aris. janmrTelobis mdgomareoba zogjer bralis 

xarisxsac gansazRvravs, magaliTad, SezRuduli Seracxadoba fsiqiku-

ri mdgomareobidan gamomdinare, magram bralis xarisxis gansazRvra 

yovelTvis ar aris damokidebuli janmrTelobis mdgomareobasTan. 

zemoaRniSnulidan gamomdinare, sasjelis daniSvnisas gasaTval-

iswinebelia msjavrdebulis janmrTelobis mdgomareoba. qarTul sa-

samarTlo praqtikaSi sasjelis Semamsubuqebel garemoebad mxedve-

lobaSi miiReba is, rom msjavrdebuli aris daavadebuli, SezRuduli 

SesaZleblobis piri412. erT-erT saqmeze sasjelis Semamsubuqebel gare-

moebad sasamarTlos gadawyvetilebaSi miTiTebuli iqna tuberkulioziT 

msjavrdebulis daavadeba413. 

avadmyofi, loginad Cavardnili, SSm pirTa, etlze damokidebuli da 

mxedvelobis unarSezRuduli msjavrdebulebisTvis xangrZlivi vadiT 

Tavisuflebis aRkveTa gansakuTrebul simkacres (sisastikes) gulisx-

mobs, rac damnaSavis resocializaciasac xels uSlis. 

gasaTvaliswinebelia aseve msjavrdebulis asakic414. qarTul sa-

samarTlo praqtikaSi sasjelis Semamsubuqebel garemoebad iqna miCneu-

li is, rom msjavrdebuli 60 (samoc) wels iyo gadacilebuli415. maRali 

asaki SezRudul Seracxadobas iwvevs. garda amisa, adamians unda mieces 

imis SesaZlebloba, rom sasjelis moxdis Semdeg gaxdes Tavisuflebis 

moziare416. 

sasjelis Semamsubuqebel garemoebas warmoadgens msjavrdebulis 

axalgazrduli asaki. kerZod, Tu msjavrdebuli 21 wlamde asakisaa417. 

zogierTi avtori Semamsubuqebel garemoebad miiCnevs mxolod aras-

411  BGH NStZ, 1998, S. 566.
412  susg, 2005, #4, gv. 8, 11; iaSvili al., dasax. naSr., gv. 222. 
413  susg, 2005, #4, gv. 136.
414  iaSvili al., dasax. naSr., gv. 222. 
415  susg, 2005, #4, gv. 8; 134. 
416  Miebach, ebenda, S. 226, §46 Rn. 119.
417  BGH StV, 1995, S. 584.
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rulwlovanebas, Tvrameti wlis asaks miuRwevlobas418. Tumca, ufro 

sworad unda iqnas miCneuli Semamsubuqebel garemoebad ara mxolod 

arasrulwlovnebis, aramed axalgazrduli asakis miCneva, rac saqarTve-

los arasrulwlovanTa marTlmsajulebis kodeqsidanac gamomdinare-

obs, romelic ara mxolod arasrulwlovnebze, aramed 21 wlamde asakis 

pirebzec vrceldeba. 

uzenaesi sasamarTlo msjavrdebulis axalgazrdul asaks marTebu-

lad Tvlis im garemoebad, romlis gaTvaliswinebac aucilebelia reso-

cializaciis miznis misaRwevad419. 

aRsaniSnavia, rom saqarTveloSi moqmedebs arasrulwlovanTa 

marTlmsajulebis kodeqsi, romelic arasrulwlovnebis mimarT sakiTx-

ebs bevrad ufro humanurad wyvets, rac imis Tqmis SesaZleblobas 

iZleva, rom sasjelis daniSvnis dros msjavrdebulis axalgazrduli 

asaki aucileblad unda iqnas gaTvaliswinebuli. arasrulwlovans ar 

SeiZleba Seefardos uvado Tavisuflebis aRkveTa. arasrulwlovani 

msjavrdebulebisTvis, srulwlovan msjavrdebulebTan SedarebiT, gan-

sazRvrulia vadiani Tavisuflebis aRkveTis ufro dabali zeda zR-

varic. Tu srulwlovnebisTvis aris 20 weli, arasrulwlovnebisTvis 

igi mxolod 12 wels aRwevs. 

sasjelis daniSvnis dros msjavrdebulis axalgazrduli asakis 

gaTvaliswineba sasjelis Semamsubuqebel garemoebad gamomdinare-

obs iqidan, rom axalgazrdul da miT ufro arasrulwlovnebis asakSi 

adamiani jer kidev ar aris srulad Camoyalibebuli, masze advilia 

fsiqologiuri zemoqmedebis moxdena, asakidan gamomdinare, SeiZleba 

ar hqondes naTeli warmodgena qmedebis saSiSroebaze420. 

msjavrdebulis janmrTelobis mdgomareoba da asaki rom gasaTval-

iswinebeli faqtoria, amaze qarTuli sisxlis samarTlis kodeqsic me-

tyvelebs. ssk-is 74-e muxlis Tanaxmad, sasjelisagan gaTavisuflebis 

safuZvels SeiZleba warmoadgendes mZime avadmyofoba, romelic xels 

uSlis sasjelis aRsrulebas. dasaxelebuli muxlis me-4 nawili ki 

uSvebs xandazmuli (qali 65 wlidan, mamakaci 70 wlidan) msjavrdebu-

lis gaTavisuflebas sasjelis moxdisgan, Tu misjili ar aqvs uvado 

Tavisuflebis aRkveTa da moxdili aqvs sasjelis naxevari. garda amisa, 

uvado Tavisuflebis aRkveTa ar efardeba arasrulwlovnebs da pirebs, 

romelTac ganaCenis gamotanis momentisTvis SeusruldaT samoci weli 

(ssk-is 51-e mux.). Tu samoci wlis adamians uvado Tavisuflebis aRkve-

Ta Seefarda, es imas niSnavs, rom igi faqtobrivad cixidan cocxlad 

418  goTua z., sisxlis samarTali, zogadi nawili, sasjeli, Tb., 2001, gv. 40. 
419  susg, 2005, #4, gv. 46. 
420  goTua z., dasax. naSr., gv. 40. 
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gamosvlis SesaZleblobas dakargavs, miuxedavad imisa, rom ssk-i uSvebs 

uvadod TavisuflebaaRkveTili piris sasjelisagan pirobiT vadaze 

adre gaTavisuflebas, Tu man faqtobrivad moixada Tavisuflebis 

aRkveTis TxuTmeti weli da saWirod ar miiCneva, rom msjavrdebulma 

gaagrZelos am sasjelis moxda. msjavrdebulisTvis sasjelaRsrulebis 

dawesebulebidan gamosvlis SesaZleblobis warTmeva winaaRmdegobaSi 

modis adamianis Rirsebis uflebasTan. uvadod TavisuflebaaRkveTil 

msjavrdebuls unda hqondes molodini, rom is SeZlebs cixidan ga-

mosvlas, Tu daadgeba gamosworebis gzas da amitom aris mniSvnelovani 

pirobiT vadamde gaTavisuflebis institutis moqmedeba uvadod Tavi-

suflebaaRkveTil msjavrdebulTa mimarTac. Tumca, aRniSnuli insti-

tuti dakargavs Tavis mniSvnelobas, Tu uvado Tavisuflebis aRkveTis 

misja SesaZlebeli iqneba nebismieri asakis (maT Soris xandazmul) pir-

Ta mimarT. 

msjavrdebulis asakis sasjelis daniSvnis dros gasaTvaliswinebel 

garemoebad ganxilvisas, Cndeba kiTxva imasTan dakavSirebiT, SeiZleba 

Tu ara aseTive mniSvneloba mieniWos msjavrdebulis sqess? 

aRniSnul kiTxvaze pirdapiri pasuxi ssk-is 53-e muxlSi ar aris 

mocemuli. qarTuli sasamarTlo praqtikis mixedviT, msjavrdebulis 

sqesi miiCneva sasjelis daniSvnis dros gasaTvaliswinebel garemoebad. 

uzenaesi sasamarTlos erT-erT gadawyvetilebaSi sasjelis Semamsub-

uqebel garemoebad iqna miCneuli is, rom msjavrdebuli iyo qali da 

hyavda 4 Svili421. 

is rom msjavrdebulis sqesi sasjelis daniSvnis dros gasaTvalis-

winebel garemoebad miiCneva sasamarTlo praqtikaSi, ar gamomdinare-

obs ssk-is 53-e muxlidan, magram sakiTxis amgvarad gadawycetis safuZ-

vels qmnis sxva muxlebi. magaliTad, 44-e muxlis me-4 nawilis mixedviT, 

sazogadoebisaTvis sasargeblo Sroma ar SeiZleba daeniSnos orsul 

qals da qals, romelsac hyavs 7 wlamde asakis Svili. xolo, 75-e mux-

lis mixedviT, sasamarTlos SeuZlia gadauvados sasjelis moxda or-

sul qals, mSobiarobis Semdeg 1 wlamde. msjavrdebulis sqesi mxedve-

lobaSi miiReba sasjelis aRsrulebis TvalsazrisiTac, vinaidan qali 

msjavrdebulebi sasjels gancalkevebiT ixdian. marTalia, sasjelis 

aRsrulebis dros msjavrdebulis sqesis gaTvaliswineba aucilebelia, 

magram sasjelis daniSvnis dros Tu ramdenad unda miiRebdes mxedv-

elobaSi, sakamaToa, vinaidan mxolod sqesis mixedviT sasjelis Sem-

subuqeba da privilegiebis miniWeba, diskriminaciul midgomas SeiZleba 

warmoadgendes. 

421  susg, 2005, #4, gv. 257. 
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adamianis pirad pirobebs ganekuTvneba Tanamdeboba da religiuri 

sarwmunoeba, magram damnaSavis profesia mxolod maSin aris gasaTval-

iswinebeli sasjelis daniSvnisas, rodesac massa da Cadenil danaSauls 

Soris Sinagani kavSiri arsebobs. rac Seexeba religiuri sarwmunoebis 

sasjelis daniSvnis dros gasaTvaliswinebel damamZimebel garemoebad 

miCnevas, igi Tanasworobis konstituciur princips ewinaaRmdegeba422. 

msjavrdebulis Tanamdeboba da samsaxurebrivi pozicia, zogjer 

ara mxolod sasjelis daniSvnis, aramed qmedebis sworad kvalifikaciis 

TvalsazrisiTac aris mniSvnelovani. magaliTad, qrTamis aRebas mox-

elis an masTan gaTanabrebuli piris garda sxva ver ganaxorcielebs. 

maSasadame, qrTamis aRebisTvis msjavrdebulis Tanamdebobrivi pozicia 

mis mier Cadenil danaSaulTan Sinagan kavSirSia. Tu msjavrdebulis 

Tanamdebobrivi mdgomareoba qmedebis Sesabamisi muxliT kvalifikaciis 

winapirobaa, orjer Sefasebis principidan gamomdinare xom ar kargavs 

igi mniSvnelobas sasjelis daniSvnisTvis?

maSin, roca msjavrdebulis samsaxurebriv mdgomareobas qmedebis 

kvalifikaciisTvis aqvs mniSvneloba, calkeul garemoebaTa gaTval-

iswinebiT, SeiZleba igive garemoeba sasjelis daniSvnis drosac iqnas 

saTvalavSi miRebuli. magaliTad, rodesac qrTams iRebs iseTi sajaro 

moxele, romelsac meqrTameobasTan da zogadad, danaSaulis winaaRm-

deg brZolis amocana akisria. 

arsebobs profesiuli da socialuri poziciebi, romlebic gansaz-

Rvruli samarTlebrivi sikeTis dacvis gazrdil movaleobebs SeiZleba 

afuZnebdes. aseT movaleobaTa darRveva qmedebis Sesafaseblad mniS-

vnelovania423. 

roca msjavrdebulis samsaxurebrivi pozicia da statusi mas gansa-

kuTrebul movaleobebs akisrebs, samsaxurebrivi mdgomareoba sasjelis 

damamZimebel garemoebad miiReba mxedvelobaSi. amas adasturebs saqa-

rTvelos ssk-ic. 332-e muxlis me-2 nawiliT uflebamosilebis borotad 

gamoyenebis dros pasuxismgeblobis damamZimebeli garemoebaa aRniSnu-

li danaSaulis Cadena saxelmwifo-politikuri Tanamdebobis mqone 

piris mier. saxelmwifo-politikuri Tanamdebobis mqone piris mier da-

naSaulis Cadena damamZimebel garemoebadaa gaTvaliswinebuli agreTve 

ssk-is 333-e muxlis (samsaxurebrivi uflebamosilebis gadameteba) me-2 

nawiliT; 338-e muxlis (qrTamis aReba) me-2 nawilis `a~ qvepunqtiT. 

rogorc zemoT aRiniSna, msjavrdebuls ar SeiZleba sasjeli 

daumZimdes religiuri sarwmunoebis gamo, vinaidan kanonis winaSe yve-

la Tanasworia. maSin, roca msjavrdebulis religiuri rwmena ar aris 

422  Miebach, ebenda, S. 226, §46 Rn. 120.
423  Miebach, ebenda, S. 227, §46 Rn. 120.
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sasjelis damamZimebeli garemoeba, danaSaulis Cadena msxverplis re-

ligiuri jgufisadmi kuTvnilebis gamo sasjelis gamkacrebis safuZ-

veli xdeba. aRniSnuli moTxovna gamomdinareobs saqarTvelos ssk-is 

531-e muxlidan, romelic sasjelis damamZimebel garemoebad acxadebs 

danaSaulis Cadenas Seuwynareblobis motiviT, diskriminaciis Semcve-

li niSniT. ssk-is 109-e muxliT mkvlelobis makvalificirebel garemoe-

badaa gaTvaliswinebuli mkvleloba religiuri, rasobrivi, erovnuli 

an eTnikuri Seuwynareblobis gamo.

damnaSavis pirad pirobebSi igulisxmeba damnaSavis damokidebule-

ba adamianebTan, sazogadoebasTan, pirvel rigSi, ojaxis wevrebTan. 

agreTve is, Tu ramdenadaa ojaxis wevrebi damnaSaveze damokidebuli. 

Tu damnaSaves yavs mcirewlovani Svilebi an asakovani mSoblebi, rom-

lebic damnaSaveze damokidebulni arian, ris gamoc damnaSavis dasja 

damnaSaveze damokidebul pirebs mZimed awveba, mosamarTlem es sasje-

lis daniSvnisas unda miiRos mxedvelobaSi. 

msjavrdebulis mcirewlovani Svilis yolis faqti sasjelis Semam-

subuqebel garemoebad miiCneva, vinaidan mxedvelobaSi miiReba mcirew-

lovani Svilis fizikuri da zneobrivi ganviTarebis interesi424. 

sasjelis daniSvnisas msjavrdebulis ojaxis wevrTa mdgomareobis 

da damokidebulebis gaTvaliswinebis mniSvnelobaze metyvelebs saqa-

rTvelos uzenaesi sasamarTlos praqtika, romliTac pasuxismgeblobis 

Semamsubuqebel garemoebad miiCneva is, rom msjavrdebuls hyavda kmay-

ofaze myofi moxuci, avadmyofi mSoblebi425, kmayofaze myofi col-Svi-

li426. damnaSavis dasja mZime tvirTad ar unda awvebodes sazogadoebas 

da aseve damnaSavis ojaxis wevrebsac. sasjeli socialuri instituti 

aris, magram am funqcias sasjeli ver Seasrulebs, Tu ar iqna gaTval-

iswinebuli dasaxelebuli garemoebebi. 

damnaSavis damokidebulebas ojaxis wevrebTan gansakuTrebuli 

mniSvneloba eniWeba aseve maSinac, roca danaSaulis Cadenis safuZveli 

swored ojaxis wevrebTan cudi damokidebuleba xdeba, rac gavlenas 

qmedebis kvalifikaciazec axdens (ojaxuri danaSauli) im Tvalsazris-

iT, rom kerZo nawilis Sesabamis muxlTan erTad aucilebeli xdeba me-

111 muxlis miTiTeba. 

sasjelis daniSvnis dros gasaTvaliswinebel garemoebas warmoad-

gens msjavrdebulis ara mxolod ojaxis wevrebTan damokidebuleba, 

aramed isic, Tu rogor ojaxSia aRzrdili an rogor ojaxSi izrdeba 

424  goTua z., dasax. naSr., gv. 40. 
425  saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2009 

wlis 9 ianvris gadawyvetileba, #1049ap. aseve ix. goTua z., dasax. naSr., gv. 41. 
426  susg, 2005, #4, gv. 26; iaSvili al., dasax. naSr., gv. 222. 



138

msjavrdebuli. saqarTvelos uzenaesma sasamarTlom sasjelis Semam-

subuqebel garemoebad miiCnia is, rom msjavrdebuli izrdeboda aras-

rulfasovan ojaxSi, hqonda ukiduresad mZime ojaxuri pirobebi, ris 

gamoc eweoda mawanwalur cxovrebas427. 

msjavrdebulis pirad pirobad SeiZleba miCneul iqnas axlo naTesa-

vis gardacvalebis faqtic, magram igi kavSirSi unda iyos danaSaulTan. 

magaliTad, Semamsubuqebel garemoebad miiCneva meuRlis gardacvaleba, 

Tu igi iyo msjavrdebulis mier samsaxurebrivi movaleobis Sesrulebi-

sas gamoCenili daudevrobis mizezi428. gamonaklisis saxiT, meuRlis 

gardacvaleba maSinac SeiZleba Semamsubuqebel garemoebad CaiTvalos, 

roca igi mizezobriv kavSirSi ar aris danaSaulis CadenasTan, Tu ms-

javrdebulis Tavisuflebis aRkveTis pirobebSi yofnis gamo meuRlis 

gardacvaleba kidev ufro amZimebs ojaxis sxva wevrTa mdgomareobas. 

magaliTad, rodesac mcirewlovani Svilebi rCebian mzrunvelis gareSe.

saqarTvelos uzenaesma sasamarTlom sasjelis Semamsubuqebel 

garemoebad miuTiTa is, rom msjavrdebuls gardaecvala deda, xolo 

Svilebi mis kmayofaze imyofebodnen429. marTalia, dedis gardacvaleba 

danaSaulis Cadenis Semdeg moxda da danaSaulis CadenasTan aranairi 

kavSiri ar hqonda, magram miuxedavad amisa, igi mainc CaiTvala angariS-

gasawev garemoebad, ramdenadac ojaxuri mdgomareobis damZimeba ga-

moiwvia, ris gamoc mamis msjavrdeba masze damokidebul SvilTa mdgo-

mareobas ufro metad amZimebda. 

saqarTvelos uzenaesi sasamarTlos gadawyvetilebis Sesabamisad, 

msjavrdebulisTvis sasjelis daniSvnis dros gasaTvaliswinebel gare-

moebad miCneuli iqna msjavrdebulis umaRles saswavlebelSi swavlis 

faqtori430. umaRles saswavlebelSi swavlis faqtori imitom miiCneva 

Semamsubuqebel garemoebad, rom ganaTlebis miReba xels uwyobs reso-

cializacias, rac sasjelis erT-erT mizansac warmoadgens. 

qarTul sasamarTlo praqtikaSi sasjelis Semamsubuqebel garemoe-

bad miiReba agreTve is, rom msjavrdebuli aris devnili431. msjavr-

debuli rom afxazeTidan devnili iyo, sakasacio palatis mier sasje-

lis Semsubuqebis safuZvlad iqna Sefasebuli432. 

427  susg, 2005, #4, gv. 40. 
428  SavguliZe T., wignSi: wereTeli T., tyeSeliaZe g., (red.), saqarTvelos ssr sisx-

lis samarTlis kodeqsis komentarebi, Tb., 1976, gv. 217.
429  susg, 2005, #4, gv. 69. 
430  susg, 2005, #4, gv. 147. 
431  iaSvili al., dasax. naSr., gv. 222. 
432  susg, 2005, #4, gv. 56. 
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2.7.2. msjavrdebulis ucxouri warmomavloba, rogorc piradi

piroba da misi mniSvneloba sasjelis SefardebisTvis

rodesac saqme exeba ucxoelisTvis sasjelis Sefardebas, Cndeba 

kiTxva, axdens Tu ara sasjelze zegavlenas is, rom danaSaulis Cam-

deni ucxoelia? marTebulad aris literaturaSi miTiTebuli, rom 

dausabuTebelia ucxoeli msjavrdebulisTvis sasjelis gamkacreba im 

motiviT, rom man misTvis, rogorc stumrisTvis, miniWebuli ufleba 

borotad gamoiyena. bralis, rogorc sasjelis Sefardebis safuZvlis, 

Sefasebisas moqalaqeobis sakiTxi umniSvneloa . sakiTxi sxvagvarad 

wydeba, Tu ucxoeli imitom Camodis, rom organizebuli danaSaulis 

farglebSi an erovnuli konfliqtis gasaRviveblad romelime danaSau-

li ganaxorcielos433. 

sasjelis daniSvnisas ar miiReba mxedvelobaSi ucxoeli msjavr-

debulisTvis patimrobis Sedegad misTvis ufro meti tkivilis ga-

mowvevasTan dakavSirebiT arsebuli zogadi Sexeduleba434, gansxvave-

buli cxovrebis stili, patimrobis Sedegad ojaxTan garTulebuli 

komunikacia. ucxoeli damnaSavis RirebulebiTi Sexedulebebis Sefase-

bisas, gasaTvaliswinebelia is, rom igi ucxouri kulturuli warmo-

mavlobisaa. RirebulebiTi warmodgenebi, romelic ucxo kulturasTa-

naa dakavSirebuli, msjavrdebulis warmomavlobis gaTvaliswinebiT, 

Semamsubuqebel garemoebad miiReba mxedvelobaSi435. Tumca, aRniSnuli 

sakiTxi wydeba sxva garemoebaTa gaTvaliswinebiT, sxva faqtorebTan 

kavSirSi, kompleqsuri midgomiT. yoveli SemTxvevisTvis, mosamarTlem 

aucileblad unda gaiTvaliswinos msjavrdebuli romel kulturul 

jgufs ekuTvnis da rogoria misi msoflmxedveloba, vinaidan SeiZleba 

moralur-kulturuli Sexedulebebidan gamomdinare adgili hqondes 

Secdomas akrZalvaSi436, ramac SeiZleba gavlena iqonios qmedebis kvali-

fikaciasa da sasjelis zomaze. 

SeiZleba Tu ara sasjelis Semamsubuqebeli garemoeba iyos is, rom 

msjavrdebuls fesvi aqvs gadgmuli arqaul RirebulebiT sistemaSi? aR-

niSnul sakiTxTan dakavSirebiT germaniis uzenaesi sasamarTlos Sexed-

uleba metad sayuradReboa. sasamarTlos gadawyvetilebiT, ar aris 

gasaziarebeli mosazreba, romlis mixedviTac, Semamsubuqebel gare-

433  Miebach, ebenda, S. 227, §46 Rn. 120.
434  Detter K., Zum Strafzumessungs- und Massregelrecht, NStZ 2007, S. 629; BGH 43, 1998, S. 236.
435  Miebach, ebenda, S. 227, §46 Rn. 120.
436  Sonnen B-R., Kulturkonfl ikt und Verbotsirrtum, Neue Kriminalpolitik, 1990, Heft  4, S. 42-43; 

cqitiSvili T., adamianis sicocxlisa da janmrTelobisTvis safrTxis Semqmneli deli-

qtebi, Tb., 2015, gv. 391-392.
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moebad miiCneva is, rom msjavrdebuls arqaul RirebulebiT sistemaSi 

aqvs fesvi gadgmuli. sasamarTlom yuradReba miaqcia im garemoebebs, 

rom msjavrdebuli sakmaod didi xnis manZilze cxovrobda germaniaSi, 

garda amisa, is qmedeba (sxva adamianis Tavis mTeli ZaliT kedelisTvis 

mirtymevineba), romelic germaniaSi ganaxorciela, yofil iugoslavia-

Si, msjavrdebulis mSobliur qveyanaSic akrZaluli da dasjadi iyo. ma-

Sasadame, msjavrdebulis RirebulebiTi warmodgenebi ar iyo Sesabami-

sobaSi im marTlwesrigTanac, romelic mSobliur qveyanaSi moqmedebda. 

msjavrdebulma kargad icoda, rom mis mier ganxorcielebuli qmedeba 

winaaRmdegobaSi modioda moqmed marTlwesrigTan437. msjavrdebulis 

RirebulebiTi warmodgenebi mis mSobliur qveyanaSi moqmed marTlwes-

rigTan SesabamisobaSi rom yofiliyo, aRniSnuli SeiZleba sasamarTlos 

Semamsubuqebel garemoebad gaeTvaliswinebina. 

germaniis uzenaesi sasamarTlos SefasebiT, msjavrdebulis Rire-

bulebiTi warmodgenebi maSin SeiZleba iyos sasjelis Semamsubuqebeli 

garemoeba, roca msjavrdebulis mSobliuri qveynis marTlwesrigi das-

jadad ar acxadebs ganxorcielebul qmedebas da igi mxolod im qveynis 

kanonmdeblobiTaa dasjadi, sadac qmedeba ganxorcielda. magram, Tu 

piriqiT xdeba da mSobliuri qveynis kanonic ganxorcielebul qmedebas 

dasjadad acxadebs, msjavrdebulis RirebulebiTi warmodgenebi kar-

gavs sasjelis Semsubuqebis funqcias. praqtikam aCvena, rom is qmede-

bebi, risTvisac moxda ucxoelTa msjavrdeba, xSirad maTi mSobliuri 

qveynis kanonmdeblobiTac igivenairad, an zogjer, kidev ufro mkacra-

daa, dasjadi438. 

Rirebulebebze da umarTlobaze warmodgenam, rasac ucxo kultura 

udevs safuZvlad, mxolod gamonaklis SemTxvevebSi SeiZleba Seamsub-

uqos bralis xarisxi. gasaTvaliswinebelia, Tu ramden xans cxovrobda 

ucxoeli msjavrdebuli im qveyanaSi, sadac danaSauli Caidina, xom ar 

moaxdina ojaxma masze zemoqmedeba danaSaulis CadenasTan dakavSire-

biT. ucxoeli msjavrdebulis RirebulebiTi warmodgenebi miT ufro 

kargavs Tavis mniSvnelobas sasjelis Semsubuqebis TvalsazrisiT, rac 

ufro didi xania cxovrobs sazRvargareT, danaSaulis Cadenis adgi-

las439.

migrantTa samarTliT gaTvaliswinebuli Sedegebi (Ausländerrechtliche 
Folgen einer Tat), romelsac danaSauli iwvevs, sasjelis daniSvnis dros 

mxedvelobaSi ar miiReba. magaliTad, rogoricaa gasaxleba. Tumca, aR-

niSnulma garemoebam calkeul SemTxvevaSi SeiZleba SeiZinos mniSvne-

437  BGH NStZ, 2009, S. 689.
438  BGH NStZ, 1996, S. 80. 
439  Miebach, ebenda, S. 228, §46 Rn. 121.
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loba440. SeiZleba danaSaulis Cadenamde im qveyanaSi binadrobis nebarT-

va, sadac danaSauli ganxorcielda, gansazRvruli vadiT iyo gacemuli 

da danaSaulis Cadenis gamo binadrobis gagrZelebis ufleba dakargos, 

magram es ver CaiTvleba sasjelis daniSvnis dros damamZimebel gare-

moebad441.

2.7.3. ekonomikuri pirobebi

damnaSavis ekonomikuri pirobebi gulisxmobs damnaSavis material-

ur SesaZleblobas, rac zogjer danaSaulis Cadenas safuZvlad udevs 

da Semamsubuqebeli garemoebis funqcias asrulebs. sasjelis Sefar-

debis dros damnaSavis ekonomikuri pirobebi mxedvelobaSi sxva gare-

moebebTan erTad miiReba da ara izolirebulad. 

germanul sasamarTlo praqtikaSi calsaxadaa aRiarebuli, rom 

ekonomikuri siduxWire sakuTrebis winaaRmdeg mimarTul danaSaulebSi 

sasjelis Semamsubuqebel garemoebas warmoadgens. Tu piri danaSauls 

misi arasaxarbielo ekonomikuri mdgomareobis gamo Caidens, aRniSnuli 

garemoeba ar kargavs Tavis mniSvnelobas imis gamo, rom msjavrdebuli 

danaSaulis gareSec iqneboda uzrunvelyofili saarsebo wyaroTi442. 

qurdobisTvis msjavrdebuls pasuxismgebloba ar SeiZleba daumZim-

des imis gamo, rom danaSaulis ganmapirobebeli arasaxarbielo ekonomi-

kuri pirobebi ukidures mdgomareobas ar utoldeboda443. maSin, roca 

ukiduresi aucileblobis safuZvelze qurdobis marTlwinaaRndegobis 

gamosaricxad ukiduresi mdgomareobis arsebobaa saWiro, sasjelis 

Sesamsubuqeblad sisxlis samarTali igive garemoebas ar unda moiTxo-

vdes. is, rac qmedebis gasamarTleblad aris saWiro, ar aris aucilebe-

li sasjelis SemsubuqebisTvisac. qmedebis gamarTlebisa da sasjelis 

SemsubuqebisTvis sisxlis samarTali gansxvavebul moTxovnebs awesebs. 

Sesabamisad, samarTlebrivi Sedegebic gansxvavebulia. 

ramdenadac danaSaulis Cadenis dros damnaSavis finansuri mdgo-

mareoba mis motivacias da mizans gansazRvravs, rogorc wesi, damnaSa-

vis sasargeblod miiReba mxedvelobaSi, Tu es finansuri mdgomareoba 

ukidures mdgomareobas warmoadgenda. aRniSnulma garemoebam SeiZle-

ba sasjelis Semsubuqebis TvalsazrisiT Tavisi mniSvneloba dakargos, 

roca msjavrdebulis ekonomikuri siduxWire misi braliTaa gamowveu-

li. Tumca, samarTlebrivad sakamaTod miiCneven imas, rom aRniSnuli 

440  StV 2008, S. 298.
441  NStZ 2002, S. 196.
442  Th eune W., in: LK StGB, 12. Aufl ., Berlin, 2006, S. 1124, §46 Rn. 193.
443  BGH StV, 1987, S. 100.



142

garemoeba msjavrdebulis sazianod iqnas gaTvaliswinebuli. vinaidan 

Tu ekonomikuri siduxWire msjavrdebulis braliT iqneba gamowveu-

li, Semamsubuqebeli garemoebac ar iqneba saxeze, rac msjavrdebuls 

mdgomareobas daumZimebs. amgvarad, danaSaulis Cadenamde arsebuli, 

msjavrdebulis pirad cxovrebasTan dakavSirebuli garemoebebi, rom-

lebsac ganxorcielebul danaSaulebriv qmedebasTan uSualo kavSiri 

ar gaaCniaT, sasjelis damZimebas gamoiwvevda444. Tu ekonomikuri sidux-

Wire colis mier aris gamowveuli, man uaryofiTi gavlena ar unda iqo-

nios qmris pasuxismgeblobaze445.

maSin roca msjavrdebulis ekonomikuri siduxWire msjavrdebu-

lis braliTaa gamowveuli, magaliTad, azartuli TamaSis TamaSiT, rac 

xSirad, finansuri wagebiT sruldeba, sasjelis Semsubuqebis naklebi 

safuZveli SeiZleba arsebobdes, magram Tu ekonomikuri siduxWir-

is gamowveva msjavrdebulis sxvagvar, ganuzraxvel, windaxedulobis 

normebis damrRvev qmedebas ukavSirdeba da ekonomikuri siduxWire 

daedeba safuZvlad sakuTrebis winaaRmdeg mimarTuli danaSaulis ganx-

orcielebas, sasjelis Semsubuqebis safuZveli metad arsebobs. 

msjavrdebulis ekonomikuri pirobebi sasjelis daniSvnis dros ga-

saTvaliswinebeli garemoebaa, magram erTi da igive garemoeba erTsa da 

imave dros ar SeiZleba sasjelis rogorc damamZimebel, ise Semamsub-

uqebel garemoebad iqnas gaTvaliswinebuli446. mocemul SemTxvevaSi ig-

ulisxmeba ekonomikuri siduxWiris done. kerZod, Tu ramdenad utol-

deba igi ukidures mdgomareobas. ekonomikuri siduxWire misi donis 

miuxedavad, mainc aris sasjelis Semamsubuqebeli garemoeba sakuTrebis 

winaaRmdeg mimarTul danaSaulebSi. 

qarTul sasamarTlo praqtikaSic qurdobisTvis sasjelis Semamsub-

uqebel garemoebad miiCneva msjavrdebulis ojaxis mZime ekonomikuri 

mdgomareoba447, danaSaulis Cadena ukiduresi ekonomikuri gaWirvebis 

pirobebSi. agreTve msjavrdebulis kmayofaze meuRlis, mcirewlovani 

Svilis, SSm Zmis da dedis yola da is, rom ojaxis erTaderTi marCenali 

msjavrdebulia448. 

rodesac msjavrdebulis ekonomikuri siduxWire sakuTrebis wi-

naaRmdeg mimarTul danaSaulebSi sasjelis Semamsubuqebel garemoe-

bad ganixileba, Cndeba kiTxva, msjavrdebulis normaluri ekonomikuri 

pirobebi aris Tu ara sasjelis damamZimebeli garemoeba? aRniSnuli 

444  BGH StV, 1995, S. 584.
445  Th eune W., ebenda, S. 1124, §46 Rn. 193.
446  BGH StV, 1987, S. 100.
447  susg, 2005, #4, gv. 111; iaSvili al., dasax. naSr., gv. 223. 
448  susg, 2005, #4, gv. 94. 
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sakiTxi imazea damokidebuli, aris Tu ara damamZimebeli garemoeba 

Semamsubuqebeli garemoebis ararseboba da sad gadis zRvari Semam-

subuqebel da damamZimebel garemoebebs Soris. Semamsubuqebeli gare-

moebis ararseboba ar udris damamZimebel garemoebas449. Sesabamisad, 

damamZimebel garemoebad ar unda CaiTvalos is, rom msjavrdebuls 

ekonomikuri danaSaulis Cadenis dros ekonomikurad ar uWirda, ar iyo 

ufulod da misi samsaxurebrivi mdgomareoba sulac ar aiZulebda, rom 

moepara450. 

ar aris gamoricxuli, rom sakuTrebis winaaRmdeg an gamdidrebisken 

mimarTuli sxva danaSauli Caidinos, Tavisi danaSaulebrivi qmedebiT 

gansakuTrebuli gasakicxi ganwyoba da marTlwesrigisadmi upativcemu-

loba gamoavlinos iseTma pirma, romelsac kargi ekonomikuri pirobebi 

aqvs451. aseT dros, mxolod xelsayreli ekonomikuri pirobebi ver CaiT-

vleba msjavrdebulisTvis sasjelis damamZimebel garemoebad.

sasjelis daniSvnis dros bralis xarisxis dasadgenad msjavrdebu-

lis ekonomikuri mdgomareobis gaTvaliswinebisas mxedvelobaSia mis-

aRebi aRniSnuli garemoebis Sinagani kavSiri Cadenil danaSaulTan452. Tu 

msjavrdebulis ekonomikur mdgomareobasa da Cadenil danaSauls So-

ris Sinagani kavSiri ar arsebobs, msjavrdebulis ekonomikuri pirobebi 

bralis xarisxis dasadgenad mxedvelobaSi ar miiReba. aseTi kavSiri ar 

arsebobs maSin, roca samsaxurisken mimaval gzaze saWesTan mjdom mZ-

Rols avtoavaria mouva, rac adamianis sicocxlis mospobas gamoiwvevs. 

mZRolis momentaluri windauxedaoba damokidebuli ar aris mis ekono-

mikur mdgomareobasTan453. 

SeiZleba msjavrdebuls materialurad uWirdes, ganxorcielebuli 

hqondes sakuTrebis winaaRmdeg mimarTuli danaSauli, magaliTad, qur-

doba, magram danaSaulis Cadenis motivi iyos ara ekonomikuri sidux-

Wire, ara gamorCenis miReba, aramed SurisZieba. aseT drosac msjavr-

debulis ekonomikur gaWirvebas aranairi mniSvneloba ar eniWeba misi 

bralis xarisxis gansasazRvravad. 

maSasadame, damnaSavis ekonomikuri pirobebi mniSvnelobas iZens da-

naSaulis tipis, aqedan gamomdinare, motivis da sasjelis saxis gaTval-

iswinebiT. 

msjavrdebulis ekonomikuri pirobebi, Cadenil danaSaulTan misi 

Sinagani kavSiris miuxedavad, mxedvelobaSi miiReba maSin, roca damna-

449  BGHSt, 34. Band, 1988, S. 350; BGH NStZ, 1987, S. 119.
450 BGH NStZ, 1987, S. 119.
451  Th eune W., ebenda, S. 1124, §46 Rn. 195.
452  goTua z., dasax. naSr., gv. 41. 
453  Th eune W., ebenda, S. 1125, §46 Rn. 195.
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Saves efardeba iseTi sasjeli, rogoric jarimaa. jarimis Sefardebi-

sas aucilebelia damnaSavis materialuri mdgomareobis gaTvaliswineba 

(ssk-is 42-e mux.), miuxedavad imisa, Tu ra danaSaulia Cadenili. jari-

ma, rogorc wesi, ar eniSneba socialurad daucvelTa bazaSi regis-

trirebul pirebs. amitom, sworad moiqca sakasacio palata, roca ms-

javrdebulisTvis saapelacio sasamarTlos mier damatebiT daniSnuli 

jarima amoricxa454.

maSin, rodesac sasjelis daniSvnisas mxedvelobaSi miiReba msjavr-

debuls Tu rogori ekonomikuri da piradi pirobebi hqonda danaSau-

lis Cadenis dros, ramdenad aris gasaTvaliswinebeli msjavrdebulis 

ekonomikuri da piradi pirobebis cvlileba danaSaulis Cadenis Semdeg? 

marTebulad aris aRniSnuli sisxlis samarTlis literaturaSi, 

rom danaSaulis Cadenis Semdeg msjavrdebulis ekonomikuri da piradi 

pirobebis cvlileba mniSvnelovani SeiZleba iyos specialurprevenci-

uli TvalsazrisiT. aseTs miekuTvneba, magaliTad SemTxvevebi, ramac 

msjavrdebulis cxovrebis pirobebis stabilizireba gamoiwvia, iqneba 

es daqorwineba, Tu axali myari samsaxuris povna, rac msjavrdebulis 

socializacias xels uwyobs455. aRniSnulidan gamomdinare, marTebulad 

unda CaiTvalos saqarTvelos uzenaesi sasamarTlos pozicia, romlis 

mixedviTac, sasjelis Semamsubuqebel garemoebad iqna miCneuli is, rom 

msjavrdebuli sapyrobileSi yofnisas daqorwinda456. 

dasaxelebuli ekonomikuri Tu cxovrebiseuli pirobebi dana-

SaulTan aranair kavSirSi ar aris, magram mainc gasaTvaliswinebelia 

sasjelis daniSvnis dros, ramdenadac sasjelis erT-erTi mizani ms-

javrdebulis resocializaciaa. resocializacias ki xels uwyobs is 

garemoebebi, romlebic msjavrdebulis socialur mdgomareobas aum-

jobesebs. aseT dros danaSaulis ganmeorebiT ganxorcielebis safrTx-

ec klebulobs. rac ufro asocialuri xdeba msjavrdebuli, miT ufro 

izrdeba danaSaulis recidivis saSiSroeba. 

454  saqarTvelos uzenaesi sasamarTlos 2009 wlis 23 ivnisis gadawyvetileba, saqme 

#242ap-09  
455  Th eune W., ebenda, S. 1125, §46 Rn. 195.
456  susg, 2005, #4, gv. 97. 
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2.8. damnaSavis yofaqceva qmedebis Semdeg (miswrafeba zianis 

anazRaurebisken da dazaralebulTan Serigebisken)

2.8.1. zianis anazRaurebis mniSvneloba

2.8.1.1. Sedegis umarTlobis Semcireba zianis 

anazRaurebis gamo?

saqarTvelos ssk-is 53-e muxlis me-3 nawilis Sesabamisad, sasjelis 

daniSvnis dros, sxvadasxva garemoebebTan erTad, mxedvelobaSi miiReba 

msjavrdebulis yofaqceva danaSaulis Cadenis Semdgom. kerZod, zianis 

anazRaureba, dazaralebulTan Serigeba, sagamoZiebo organoebTan Ta-

namSromloba da sxva457, romlebic qvemoT iqneba ganxiluli. 

zianis anazRaurebis (Wiedergutmachung) mniSvneloba sasjelis Sefar-

debisTvis da misi adgili sasjelis Sefardebis dros gasaTvaliswinebel 

garemoebaTa sistemaSi, kamaTs iwvevs. diskusia gamoiwvia sakiTxma imas-

Tan dakavSirebiT, Tu ramdenad Seesabameba sasjelis Sefardebis dros 

zianis anazRaurebisTvis mniSvnelobis miniWeba sasjelis miznebs da Seu-

Zlia Tu ara sisxlis samarTlis prevenciul funqciaSi wvlilis Setana. 

zianis anazRaureba xasiaTdeba rogorc `gulwrfeli monanieba~ da 

amitom, sasjelis Sesamsubuqeblad, gasaTvaliswinebelia samarTlisadmi 

permanentuli mtruli damokidebulebis ararseboba. am TvalsazrisiT, 

zianis anazRaurebisas, damnaSavis mxridan adgili aqvs warsulSi dar-

Rveuli normis kvlav aRiarebas458. adamiani, romelic danaSaulis Cade-

nis Semdegac ar adgas gamosworebis gzas da Tavisi qmedebiT amtkicebs, 

rom saSiSad rCeba sazogadoebisTvis, rogorc wesi, ufro mkacrad unda 

daisajos. sasjelis Sefardebis dros, swored sisxlis samarTlis pre-

venciuli funqciidan gamomdinare, ara mxolod ganxorcilebuli qmede-

baa gasaTvaliswinebeli, aramed arsebuli safrTxe da mosalodneli da-

naSaulic. 

Tu sisxlis samarTali uars ityoda danaSaulis Semdeg ganxorciele-

buli qmedebis gaTvaliswinebaze da mxolod ganxorcielebuli danaSau-

lis SefasebiT Semoifargleboda, ver miaRwevda danaSaulis prevenciis 

mizans an erTmaneTTan gaaigivebda SurisZiebas da prevencias. 

literaturaSi gamoTqmuli erT-erTi SexedulebiT, danaSaulis Sem-

dgomi qmedebiT SesaZlebelia daskvnis gamotana damnaSavis ganwyoba-

ze, romelic mas danaSaulis ganxorcielebis dros hqonda459. h. ieSeki 

457  iaSvili al., dasax. naSr., gv. 223-224. 
458  Hörnle T., dasax. naSr., gv. 296.
459  Bruns J., Recht der Strafzumessung, S. 231. amis Sesaxeb aseve ix. Hörnle T., dasax. naSr., 
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da T. vaigendi aRniSnul mosazrebas ararealisturad miiCneven460, maTi 

TvalsazrisiT, danaSaulis materialuri da aramaterialuri Sedegebis 

Semsubuqebas ar SeuZlia bralis Semcireba. aseT dros sasjeli preven-

ciuli saWiroebiTaa Semoklebuli461, rac marTebul Sexedulebas war-

moadgens. 

zianis anazRaureba miuTiTebs ara danaSaulis Cadenis dros damnaSa-

vis ganwyobaze, aramed misi ganwyobis Secvlaze. Tu moqmed pirs ar eqne-

boda zianis gamowvevis ganwyoba, ar ganaxorcielebda Sesabamis qmedeba-

sac. Tumca, yvela SemTxvevaze SeiZleba es ar gavrceldes. magaliTad, 

damnaSave eventualuri ganzraxviT da gaufrTxileblobiT roca moq-

medebda damdgari Sedegis mimarT. rodesac qmedebis ganxorcielebis 

dros damnaSaves ar gaaCnia Sedegis gamowvevis survili, misgan ufro 

aris mosalodneli misTvisac arasasurveli zianis anazRaureba. xolo, 

pirdapiri ganzraxvis dros es nakleb savaraudoa, ramdenadac damna-

Saves surs an acnobierebs Sedegis dadgomis gardauvalobas. Tu pirda-

piri ganzraxviT ganxorcielebuli qmedebiT gamowveuli ziani damna-

Savem aanazRaura, es ganpirobebuli iqneba ara qmedebis ganxorcilebis 

dros arsebuli ganwyobiT, aramed im ganwyobiT, romelic mas danaSau-

lis ganxorcielebis Semdeg Seeqmna, magram bralis xarisxis dasadgenad 

unda iqnas gaTvaliswinebuli swored pirveli (qmedebis ganxorcielebis 

dros arsebuli) ganwyoba da ara meore. maSasadame, zianis anazRaurebiT 

SeuZlebelia danaSaulis Cadenis dros arsebul damnaSavis ganwyobaze 

sando daskvnis gamotana. 

cipfi zianis anazRaurebas ganixilavs sasjelis Sefardebis dros 

gasaTvaliswinebeli bralis ganmsazRvrel Sedegis komponentad (Er-
folgskomponent), magram sasjelis Sefardebis dros gasaTvaliswinebeli 

bralisgan (Strafzumessungsschuld) igi mijnavs danaSaulSi braleulobas 

(Tatschuld) da am ukanasknels danaSaulebrivi qmedebis ganxorcielebis 

drosTan mWidrod akavSirebs, rac imas niSnavs, rom zianis anazRaureba, 

romelsac danaSaulis Cadenis Semdeg aqvs adgili, zegavlenas axdens 

ara danaSaulebrivi qmedebis ganxorcielebis bralze, aramed sasjelis 

Sefardebis dros gasaTvaliswinebel bralis moculobaze462.

v. friSi danaSaulis Semdgomi qmedebiT damnaSavis bralis dadgenas 

saeWvod miiCnevs da aRniSnavs, rom dasaxelebuli garemoeba SeuZlebe-

lia damnaSavis umarTlobasa da bralze indicias warmoadgendes, Tu 

gv. 296.
460  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 894, sqolio 47.
461  Jescheck/Weigend, dasax. naSr., gv. 896. 
462  Maurach/Goessel/Zipf, Strafrecht, Allgemeiner Teil, 2. Teilband, 8. Aufl ., Heidelberg, 2014, S. 778, 

§63 Rn. 19.
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qmedebis umarTloba da brali qmedebis formalurad ganxorcielebas 

da materialurad dasrulebas ukavSirdeba463. Tumca, friSi rodi uary-

ofs imas, rom prevenciuli TvalsazrisiT damnaSavis danaSaulis Semd-

gomi qmedebis gaTvaliswineba sasjelis Sefardebisas relevanturia464. 

v. Toine zianis anazRaurebas umarTlobis Semamsubuqebel garemoe-

bas miakuTvnebs, miuxedavad imisa, rom qmedebis umarTloba ucvleli 

rCeba. misi TvalsazrisiT, igi Sedegis umarTlobas amcirebs farTo 

gagebiT465.

friSis mosazreba marTebulad SeiZleba CaiTvalos, vinaidan 

gaumarTlebelia qmedebis umarTlobis simZime da brali im garemoe-

bebiT gaizomos, romelic drois TvalsazrisiT danaSaulis ganxor-

cielebas scdeba. qmedebis umarTlobis da bralis simZimis dadgenisas 

mxedvelobaSia misaRebi is garemoebebi, romelic an danaSaulis ganx-

orcielebas uswrebda win, rogorc winapiroba an arsebobda qmedebis 

ganxorcielebis momentSi. Tumca, zianis anazRaurebis mixedviT bralis 

xarisxis Semsubuqebis SesaZleblobis sakiTxis ganxilvisas gasaTval-

iswinebelia isic, Tu rogor ganimarteba brali. magaliTad, Tu bra-

li ganimarteba borot, gasakicx ganwyobad, zianis anazRaureba udavod 

miuTiTebs ganwyobis Secvlaze, Tumca mniSvnelovania ganwyoba qmedebis 

ganxorcielebisas. xolo, Tu brali ganimarteba rogorc `sxvagvarad 

moqmedebis SesaZlebloba~, aseve saeWvo xdeba zianis anazRaurebis 

mixedviT bralis xarisxis Semcireba, vinaidan mocemul SemTxveva-

Si aqtualuria moqmedi piris `sxvagvarad moqmedebis SesaZlebloba~ 

qmedebis ganxorcielebis dros da ara qmedebis ganxorcielebis Semdeg. 

umarTlobis simZimis gansazRvrasTan dakavSirebiT zianis anaz-

Raurebis mniSvnelobaze SeiZleba Semdegi kiTxva daisvas: zianis anaz-

Raureba xom ar iwvevs danaSaulebrivi xelyofis Sedegad gamowveuli 

zianis Semcirebas an kompensirebas? magaliTad, moqmedma pirma cecxli 

Segnebulad waukida mezoblis saxls SurisZiebis motiviT, xolo Semdeg 

ziani aunazRaura. kerZod, mezobels axali saxli uyida. xom ar gam-

oiricxeba aseT dros sisxlissamarTlebrivi pasuxismgebloba an xom ar 

mcirdeba umarTlobis xarisxi zianis anazRaurebiT? 

dasmul kiTxvaze pasuxi unda iyos uaryofiTi. aseT dros ar Sei-

Zleba sisxlissamarTlebrivi pasuxismgeblobis gamoricxva. umarTloba 

mainc arsebobs. miuxedavad zianis anazRaurebisa, arc qmedebis umarT-

lobis xarisxia Semcirebuli. aRniSnul sakiTxze sxva magaliTis moSve-

463  Frisch H-J., Gegenwaertiger Stand und Zukunft sperspektiven der Strafzumessungsdogmatik, 
ZStW, 1987, S. 779.

464  Frisch H-J., dasax. naSr., gv. 778. 
465  Th eune W., Strafzumessungsrecht, NStZ 1986, S. 158, Fs. 81.
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liebac SeiZleba. magaliTad, `a~-m qurdoba ganaxorciela da Semdeg, 

mogvianebiT, roca qurdoba dasrulebuli iyo da naqurdali realize-

buli, dazaralebul mesakuTres ziani aunazRaura nebayoflobiT, sanam 

ganxorcielebulis Taobaze policia Seityobda. `a~-s qmedeba qurdo-

bad unda dakvalificirdes, miuxedavad qurdobis Semdgomi qmedebisa 

da qmedebis kvalifikaciisas moparuli nivTis Rirebulebac unda iqnas 

gaTvaliswinebuli. Tu mniSvnelovani zianis gamomwvevi an didi odeno-

biT qurdoba ganxorcielda, qmedeba im normiT unda dakvalificirdes, 

romelic dasaxelebul makvalificirebel garemoebas iTvaliswinebs. 

Tu zianis anazRaureba qmedebis umarTlobis simZimis ganmsazRvrel 

garemoebad Sefasdeboda, an qmedebis makvalificirebeli garemoeba an 

saerTod umarTloba unda gamogvericxa, rac gaumarTlebeli iqneboda. 

umarTlobis Semcireba SesaZlebelia umarTlobis ganxrcielebis 

procesSi, miuxedavad imisa, rom misi ganxorcieleba dawyebulia. mag-

aliTad, sxvis saxls cecxli waukida `a~-m, romelmac mogvianebiT ce-

cxli Caaqro, sanam saxli mTlianad daiwveboda da saxlis didi nawili 

uvnebeli gadaarCina. marTalia, Tavidan saxlis mTlianad dawva iyo ganz-

raxuli, magram ganzraxva srulad ar iqna realizebuli isev damnaSavis 

nebidan gamomdinare, rac man danaSaulis msvlelobis dros gamoavlina. 

Tu zianis anazRaurebas umarTlobis Semamsubuqebel garemoebad 

CavTvlidiT, danaSaulze nebayoflobiT xelis aReba marTlwinaaRmde-

gobis, Sesabamisad, umarTlobis, gamomricxav garemoebad unda gveRi-

arebina. Tavidan gabatonebuli Sexeduleba nebayoflobiT xelis aRe-

bas swored aseT mniSvnelobas aniWebda466, magram axla mas aravin ar 

iziarebs, ramdenadac qmedeba an Tavidanvea sazogadoebrivad saSiSi da 

marTlsawinaaRmdego an ar aris aseTi. SegviZlia paralelis gavleba 

aRniSnul sakiTxsa da zianis anazRaurebas Sorisac, vinaidan maT Soris 

garkveuli msgavseba arsebobs. 

t. hiornle problematurad miiCnevs umarTlobis (gansakuTrebiT 

Sedegis) koncefciis mWidrod dakavSirebas drois masStabTan da svams 

kiTxvas, Tu ra Sefaseba unda gakeTdes maSin, roca danaSaulis formal-

urad ganxorcielebis Semdeg zianis moculoba izrdeba. mas problemat-

urad ar miaCnia umarTlobis simZimis gansazRvra msxverplis dazianebis 

im moculobis gaTvaliswinebiT, romelsac adgili aqvs ara qmedebis 

ganxorcielebis, aramed qmedebis Sefasebis da gadawyvetilebis miRebis 

dros467. danaSaulis formalurad ganxorcielebis Semdeg zianis mocu-

lobis gazrda marTlac gasaTvaliswinebelia da mas SeuZlia Secvalos 

466  wereTeli T., sisxlis samarTlis problemebi, I tomi, Tb., 2007, gv. 533.
467  Hörnle T., dasax. naSr., gv. 297. 
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umarTlobis simZime, magram es mainc ver Searyevs im debulebas, rom 

zianis anazRaureba umarTlobis simZimes ar cvlis. 

danaSaulis formalurad ganxorcielebis Semdeg zianis moculobis 

gazrdas zogjer SeuZlia umarTlobis simZimis gansazRvra, magram isic 

gasaTvaliswinebelia, Tu ra droa gasuli qmedebis ganxorcielebidan 

zianis gazrdamde. Tu drois intervali metad didia, miuxedavad zianis 

gazrdisa, SeiZleba umarTloba, Sesabamisad, qmedebis kvalifikacia da 

sasjelis simZime mainc ucvleli darCes, vinaidan SesaZlebeli unda 

iyos ganxorcielebul qmedebasa da damdgar Sedegs Soris mizezobrivi 

kavSiris dadgena. garda amisa, gasaTvaliswinebelia isic, Tu ramde-

nad uSvebda damnaSave zianis gazrdas da rogori subieqturi damok-

idebuleba hqonda sabolood damdgari Sedegis mimarT. 

2.8.1.2. zianis srulad anazRaureba

rodesac saubaria sasjelis Sefardebisas zianis anazRaurebis mniS-

vnelobaze, Cndeba kiTxva, aq igulisxmeba mxolod samoqalaqo samarT-

lis mixedviT braleulad gamowveuli zianis anazRaurebis movaleoba, 

Tu igi moicavs zogadad danaSaulis Sedegis aRmofxvrasac. aRniSnuli 

sakiTxis garkveva moiTxovs imis gagebasac, Tu ras gulisxmobs danaSau-

lebrivi qmedebis Sedegi. unda iTqvas, rom gansxvavebuli Sexedulebebi 

arsebobs am sakiTxzec.

sasjeli, rogorc cnobilia, danaSaulis Sedegia, vinaidan sasjeli 

danaSaulis gareSe ar arsebobs, magram ramdenad SeiZleba danaSaulis 

Sedegi ewodos zianis anazRaurebas? am SemTxvevaSi kiTxvis safuZvels 

warmoadgens is, rom, rogorc wesi, zianis anazRaureba samoqalaqo 

samarTlis institutia. Tumca, zianis anazRaureba sisxlis samarTal-

Sic iZens garkveul mniSvnelobas, vinaidan igi sasjelis daniSvnis dros 

SeiZleba gaTvaliswinebul iqnas sasjelis Semamsubuqebel garemoebad 

da rac mTavaria, zianis anazRaurebaze, rogorc sasjelis daniSvnis 

dros gasaTvaliswinebel garemoebaze, saubaria ssk-Sic (53-e muxlis 

me-3 nawili; 68-e muxlis 1-li nawili). 

zianis anazRaurebas, rogorc germanul, ise sazRvargareTis sxva 

qveynebis, literaturaSi uwodeben reaqcias danaSaulze, romelic, 

sasjelisa da socialuri dacvis sxva RonisZiebebisgan gansxvavebiT, 

sazogadoebis interesebidan gamomdinare, damnaSavis Tavisuflebis 

SezRudvas ar gulisxmobs468. zianis anazRaureba mesame adgils ika-

468  Meier B-D., Taeter-Opfer-Ausgleich und Wiedergutmachung im allgemeinen Strafrecht, Jus 1996, 
S. 437.
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vebs sasjelisa da socialuri dacvis RonisZiebebis gverdiT469.

zianis anazRaureba iZleva imis SesaZleblobas, rom msxverpls su-

lieri tvirTi Seumsubuqos da marTlwesrigisadmi ndoba aRudginos470. 

miuxedavad imisa, rom aRniSnuli RonisZieba danaSaulze reaqciad miiC-

neva, misi sisxlissamarTlebrivi mniSvneloba mainc kamaTis sagania. 

maSin, roca erT-erTi mosazrebiT zianis anazRaureba damoukideb-

el sisxlissamarTlebriv sanqcias warmoadgens, meore Sexeduleba mas 

samoqalaqosamarTlebriv institutad ganixilavs da uaryofs mis da-

moukidebel sisxlissamarTlebriv mniSvnelobas471.

erT-erTi TvalsazrisiT, rac samoqalaqo samarTliTaa gaTvalis-

winebuli, is sisxlis samarTlis sferoSi Tu dakargavda mniSvnelobas, 

uaryofili iqneboda sasjelze saxelmwifos ufleba, rac sazogadoe-

bis interesebsac gamoxatavs danaSaulis prevenciasTan dakavSirebiT472. 

ramdenadac zianis anazRaurebas SeuZlia xeli Seuwyos sisxlis samar-

Tlis mizans da amocanebs, misi sisxlissamarTlebrivi mniSvnelobis 

uaryofa gaumarTlebeli iqneboda. 

zogierTi mecnieri zianis anazRaurebis dros arsebul umarTlobis 

moculobas adarebs danaSaulis mcdelobis umarTlobas, riTic xazs 

usvams im garemoebas, rom zianis anazRaureba axdens Sedegis (da ara 

qmedebis) umarTlobis kompensacias. 

zianis anazRaurebaze unda aRiniSnos isic, rom zianis sruli anaz-

Raureba zogjer SeuZlebelic aris. magaliTad, danaSauli janmrTelo-

bis winaaRmdeg, danaSauli sqesobrivi Tavisuflebisa da xelSeuxeblo-

bis winaaRmdeg473. es ki TavisTavad warmoSobs kiTxvas, rogor SeiZleba 

Sedegis umarTloba kompensirebul iqnes zianis anazRaurebiT, roca 

saqme exeba janmrTelobis winaaRmdeg mimarTul danaSauls, sadac zian-

is srulad anazRaureba SeuZlebelia? 

dasmuli kiTxva miuTiTebs imaze, Tu ramdenad sakamaToa zianis 

anazRaurebiT Sedegis umarTlobis kompensireba da, Sesabamisad, uma-

rTlobis Semsubuqeba. zianis srulad anazRaureba SeiZleba sakuTrebis 

winaaRmdeg mimarTul yvela danaSaulTa ganxorcielebis drosac ar 

iyos SesaZlebeli. 

zianis srulad anazRaureba moiTxovs danaSaulis Sedegis ukvalod 

aRmofxvras, amitom, igi SesaZlebelia mxolod maSin, roca: pirveli, 

469  Hirsch H-J., Wiedergutmachung des Schadens im Rahmen des materiellen Strafrechts, ZStW 
1990, S. 540.

470  Meier B-D., dasax. naSr., gv. 437. 
471  amis Sesaxeb ix. Hirsch H-J., Wiedergutmachung des Schadens im Rahmen des materiellen 

Strafrechts, ZStW 1990, S. 537.
472  Meier B-D., dasax. naSr., gv. 437. 
473  Hörnle T., dasax. naSr., gv. 298. 
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adgili aqvs materialuri interesebis xelyofas; meore, roca danaSau-

lis ganxorcielebamde arsebuli mdgomareobis srulad aRdgena Sesa-

Zlebelia; mesame, roca myisieri restitucia Sedegiania474. 

literaturaSi zianis srulad anazRaurebis SemTxveva, qmediT 

monaniebad aris wodebuli. h. ieSekisa da T. vaigendis SexedulebiT, 

zianis anazRaurebis dros damnaSave aCvenebs, rom man sakuTari bra-

li aRiara, amitom sasjeli normis moqmedebis dasamtkiceblad saWiro 

ar aris. garda amisa, zianis nebayoflobiTi anazRaureba aCvenebs, rom 

damnaSavis Semdgomi danaSaulebrivi qmedebis Tavidan acilebis mizniT 

damnaSaveze xangrZlivi zemoqmedeba saWiro ar aris. zianis anazRaure-

bis saSualebiT damnaSave sasjelis nawils winaswar icilebs Tavidan. 

vinaidan zianis anazRaurebiT sasjelis sxvadasxva mizani miiRweva, sas-

jelis Semsubuqebac dasaSvebi xdeba475. 

2.8.1.3. zianis nawilobrivi anazRaureba

zianis srulad anazRaurebaze metad xSiria zianis nawilobrivi 

anazRaureba. es exeba gansakuTrebiT iseT SemTxvevebs, roca qmedeba 

mxolod materialuri interesebis winaaRmdegaa mimarTuli da qone-

brivi zianis nawilobriv gamosworeba xdeba. garda xelyofili sikeTisa 

(magaliTad, qoneba da ara janmrTeloba an sqesobrivi xelSeuxebloba), 

mniSvnelovania agreTve imis gaTvaliswinebac, Tu ramdenad myisierad 

moxdeba zianis anazRaureba, vinaidan ziani SeiZleba gamowveuli iyos 

ara mxolod im qonebrivi sikeTis xelyofiT, romelsac adgili hqonda, 

aramed sargeblobis SesaZleblobis dakargviTac. sxvagvarad rom vTq-

vaT, ziani SeiZleba metic iyos, vidre xelyofili qoneba. 

vinaidan aramaterialuri TvalsazrisiT SesaZlebelia zianis ara 

anulireba, aramed mxolod kompensireba, zianis anazRaurebac yovelT-

vis mxolod nawilobrivaa SesaZlebeli476. 

aRniSnuli sakiTxis ganxilva sainteresoa g. naWyebias Tvalsaz-

risze dayrdnobiTac, romlis mixedviT, danaSauli iwvevs ara mxolod 

materialur Sedegs, aramed moralur-politikursac477. Tu materi-

aluri gagebiT gamowveuli zianis anazRaureba SesaZlebelia, moral-

ur-politikuri gagebiT danaSauliT gamowveuli zianis anazRaureba, 

albaT, SeuZlebeli unda iyos. aseT moralur-politikur Sedegs yvela 

474  Hörnle T., dasax. naSr., gv. 299. 
475  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 896, Fs. 60.
476  Hörnle T., dasax. naSr., gv. 299-300. 
477  naWyebia g., sisxlis samarTali, zogadi nawili, saxelmZRvanelo, Tb., 2015, gv. 

259.
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danaSauli iwvevs, miuxedavad imisa, saqme exeba sakuTrebis winaaRmdeg 

mimarTul, Tu janmrTelobis an sqesobrivi Tavisuflebis xelmyof 

qmedebas. Sesabamisad, zianis srulad anazRaureba SeuZlebeli xdeba 

sakuTrebis winaaRmdeg mimarTul danaSaulebSic da zianis anazRaureba 

mxolod nawilobrivaa SesaZlebeli. 

zianis kompensacia SesaZlebelia sxvadasxva gziT ganxorcieldes. 

es SeiZleba iyos zianis anazRaureba samoqalaqo samarTlis wesiT an 

ara materialuri saxiT, materialuri da moraluri valdebulebebi. ma-
Sin, roca saqme exeba moraluri zianis anazRaurebas, t. hiornles az-

riT, SesaZloa saqme gvqondes damnaSavis mimarT sapatio garemoebis 

arsebobasTan. igi akritikebs im avtorebs, romlebic janmrTelobis 

winaaRmdeg mimarTul danaSaulTa ganxorcielebisas zianis anazRaure-

bas Sedegis umarTlobis ganmsazRvrel faqtorad Tvlian, vinaidan 

janmrTelobis dazianebis dros zianis anazRaurebas mainc ar SeuZlia 

janmrTelobis dazianebis moculobis Semcireba478. janmrTeloba mainc 

dazianebuli rCeba da dazianebis xarisxi, simZime ucvleli rCeba, mi-

uxedavad zianis anazRaurebisa. janmrTelobis dazianebis dros dan-

aSaulebrivi Sedegis simZimes xom janmrTelobis dazianebis xarisxi 

gansazRvravs da ara msxverplis mier mkurnalobisTvis gaRebuli mate-

rialuri danaxarji. 

Sedegis umarTlobis Semcirebis Sefaseba obieqtur masStabs unda 

efuZnebodes. rogorc literaturaSia aRniSnuli, es ar aris damok-

idebuli imaze, dazaralebuli mis mimarT ganxorcielebul umarTlobas 

CaTvlis Tu ara kompensirebulad. Tu ra moculobiT zianis anazRaure-

baa sakmarisi, amazec araerTgvarovani azri sufevs. maSin, roca avtorTa 

erTi nawili zianis Semcirebul nawils arasakmarisad Tvlis, roca msx-

verpli amiT mainc ar aris kmayofili, meore nawilis TvalsazrisiT, anaz-

Raureba sul mcire zianis naxevars mainc unda aRematebodes479. SeiZle-

ba erT SemTxvevaSi msxverplma ziani anazRaurebulad CaTvalos, xolo 

meore SedarebiT naklebad mZime danaSaulis msxverplma gansxvavebuli 

Sefaseba gaakeTos. Tu msxverplis Sefasebaze iqneboda damokidebuli 

umarTlobis simZime, obieqturad naklebad mZime umarTloba ufro mZime 

umarTlobad SeiZleba miCneuliyo msxverplis Sefasebidan gamomdinare, 

xolo ufro mZime, naklebi simZimis umarTlobad. umarTlobis Sefasebi-

sas msxverplis dazianebaa gasaTvaliswinebeli, magram ara msxverplis, 

aramed obieqturi, keTilgonieri damkvirveblis perspeqtividan. 

msxverplisTvis zianis anazRaurebis sakiTxi dRis wesrigidanaa mox-

478  Hörnle T., dasax. naSr., gv. 300. 
479 Kilchling M., Aktuelle Perspektiven für Täter-Opfer-Ausgleich und Wiedergutmachung im Er-

wachsenenstrafrecht, NStZ 1996, S. 314. 



153

snili im deliqtebis ganxorcielebisas, romelsac msxverpli ar hyavs 

da romelTa mimarTac samarTlebrivi sikeTis matarebeli TviT saxelm-

wifo da misi organoebia480. es exeba upiratesad abstraqtul safrTxis 

deliqtebs, sadac safrTxe eqmneba koleqtiur samarTlebriv sikeTes. 

zianis anazRaurebasTan dakavSirebiT Cndeba kiTxva, igi mxolod 

zianis materialurad anazRaurebaSi gamoixateba Tu iseT qmedebaSic, 

romelic danaSaulebrivi qmedebiT gamowveuli zianis kompensacias ax-

dens? magaliTad, damnaSavis mier msxverplisTvis bodiSis moxda (Ent-
schuldigung) iseT deliqtebSi, romlis umarTloba adamianis Seuracxyo-

fasac efuZneba (magaliTad, sqesobrivi danaSauli)? 

t. hiornles TvalsazrisiT, iq, sadac Sedegis umarTloba materi-

aluri interesebis xelyofas efuZneba, finansuri komepensaciiT Se-

degis umarTlobis Semsubuqeba SesaZlebelia, xolo damnaSavis mier 

bodiSis moxda (Entschuldigung) umarTlobas kidev ufro (damatebiT) am-

cirebs. warmodgenili SexedulebiT, piradi cxovrebis xelyofisa da 

sxeulebrivi mTlianobis darRvevis dros materialur da aramateri-

alur kompensacias Soris upiratesoba arcerTs ar eniWeba. aRniSnul 

SemTxvevebSi orivenairi kompensacia amcirebs Sedegis umarTlobas. ma-

gram janmrTelobis mZime dazianebis dros umarTlobis Semsubuqebis 

TvalsazrisiT Sesabamis finansur kompensacias ufro metad SeuZlia 

umarTlobis Semsubuqeba, vidre damnaSavis mier bodiSis moxdas481. 

rodesac saubaria bodiSis moxdiT zianis anazRaurebaze, unda 

aRiniSnos, rom bodiSis moxda zianis anazRaurebaa moraluri Tvalsaz-

risiT. maSasadame, unda gaimijnos rogorc materialuri da moraluri 

ziani, ise zianis materialuri da moraluri anazRaureba. marTalia, 

moraluri zianis anazRaureba, umetesad, samoqalaqosamarTlebrivi in-

stitutia, magram igi mniSvnelobas iZens sisxlis samarTalSic.

t. hiornles mixedviT, zianis anazRaureba, rogorc umarTlobis 

Semamsubuqebeli garemoeba, mxedvelobaSi rom iqnas miRebuli, aucile-

belia, zianis anazRaurebis mizniT ganxorcielebul qmedebas realurad 

mohyves Sedegi. Sedegis umarTlobis Semcirebas ver gamoiwvevs qmede-

ba, Tu man realurad ar gamoiwvia zianis Semcireba. magaliTad, qurds 

surda moparuli nivTis dabruneba dazaralebuli mesakuTrisTvis da 

nivTi fostiT gaugzavna, magram igi gzaSi daikarga da adresatamde ar 

mivida. hiornles TvalsazrisiT, damnaSavis aseTi gamiznuli, magram 

warumatebeli qmedeba Sedegis umarTlobas ver Seamcirebs, Tumca, sas-

jelis Sefardebis dros mainc unda iqnas gaTvaliswinebuli482. 

480  Wolters G., SK-StGB, Band II, 9. Aufl ., Köln, 2016, S. 142, 46a Rn. 4. 
481  Hörnle T., dasax. naSr., gv. 302. 
482  Hörnle T., dasax. naSr., gv. 302-303. 
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2.8.1.4. nebayoflobiToba, rogorc zianis anazRaurebis

mniSvnelobis ganmsazRvreli

zianis anazRaureba SeiZleba iyos nebayoflobiTi da iZulebiTic. 

Cndeba kiTxva, aqvs Tu ara orive saxis zianis anazRaurebas Tanabari 

mniSvneloba? 

erT-erTi mosazrebiT, gasaTvaliswinebelia mxolod zianis nebay-

oflobiTi anazRaureba da ara iZulebiTi qmedeba. magaliTad, rode-

sac msxverpli dasjiT daemuqreba damnaSaves483. Tu damnaSave aiZules 

gamoesworebina ziani, es ar Seamsubuqebs damnaSavis pasuxismgeblobas, 

vinaidan zianis iZulebiT anazRaureba ar mowmobs damnaSavis nakleb 

sazogadoebriv saSiSroebas484. 

meore mosazrebis mixedviT, zianis anazRaurebam sasjelis zoma rom 

Seamsubuqos, ara aqvs mniSvneloba imas, Tu ra motiviT aunazRaura 

damnaSavem msxverpls ziani. miuxedavad zianis anazRaurebis motivisa, 

sasjeli mainc unda Semsubuqdes. Tumca, amave Sexedulebis Sesabamisad, 

motivi, zianis anazRaurebis saxe da SesaZleblobebi sasjelis Semsub-

uqebis zomaze axdens gavlenas485. 

rodesac saubaria zianis anazRaurebis motivis da nebayoflobiTo-

bis mniSvnelobaze sasjelis Semsubuqebis TvalsazrisiT, kargi iqneba 

paralelis gavleba nebayoflobiT xelis aRebis institutTan. nebayo-

flobiT xelis aRebis drosac ar aqvs mniSvneloba imas, damnaSave Tu 

ra motiviT aiRebs xels danaSaulze. mTavaria, rom xelis aReba iyos 

nebayoflobiTi. motivs am SemTxvevaSi samarTlebrivi mniSvneloba ar 

eniWeba. analogiurad unda gadawydes sakiTxi zianis anazRaurebis dro-

sac. ar unda hqondes mniSvneloba imas, Tu ra motivi udevs safuZvlad 

zianis anazRaurebas. 

rac Seexeba nebayoflobiTobas, danaSaulze xelis aRebisgan gansx-

vavebiT, mainc unda SeinarCunos mniSvneloba zianis anazRaurebam, 

miuxedavad imisa, igi nebayoflobiT moxda Tu iZulebiT. garda ami-

sa, rodesac iZulebazea saubari, isic gasaTvaliswinebelia, Tu ras 

vgulisxmobT masSi. vin axorcielebs `iZulebas~. TviT msxverpli, Tu 

mesame piri. rodesac muqaras msxverpli axorcielebs, mas naklebi nega-

tiuri mniSvneloba unda hqondes. magaliTad, nebayoflobiT xelis 

aRebis drosac SeiZleba adgili hqondes muqaras msxverplis mxridan 

483  Schönke/Schröder/Stree/Kinzig, Strafgesetzbuch, Kommentar, 29. Aufl ., München, 2014, S. 795, 
§46 Rn.40. 

484  SavguliZe T., wignSi: wereTeli T., tyeSeliaZe g., (red.), saqarTvelos ssr sisx-

lis samarTlis kodeqsis komentarebi, Tb., 1976, gv. 215. 
485  Gribbohm G., in: Lk, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 213.
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(sqesobrivi danaSaulis mcdelobis etapze), rom is iCivlebs Sesabamis 

organoebSi da daisjeba damnaSave, magram gamoricxavs ki igi `nebayo-

flobiT xelis aRebas~? 

rogorc ukve iTqva, zianis anazRaureba qmediT monaniebadac iwode-

ba literaturaSi, magram, roca zianis anazRaureba ar xdeba nebayo-

flobiT, igi SeuZlebelia qmediT monaniebad ganixilebodes, ramde-

nadac qmediTi monanieba da zianis iZulebiT anazRaureba erTmaneTs 

gamoricxavs. rodesac damnaSave nebayoflobiT ki ar anazRaurebs zians, 

aramed msxverplis muqaris Sedegad, amiT naTeli xdeba, rom damnaSave 

Cadenil danaSauls ar inaniebs, magram miuxedavad damnaSavis mxridan 

Cadenil danaSaulTan dakavSirebiT gulwrfeli sinanulis grZnobis 

arqonisa, mainc unda iqnas mxedvelobaSi miRebuli, rom adgili hqonda 

zianis anazRaurebas. 

qarTuli sisxlis samarTlis kodeqsi sasjelis daniSvnis dros ga-

saTvaliswinebel garemoebad acxadebs danaSaulis Semdgom damnaSavis 

qcevas da maT Soris zianis anazRaurebas (53-e mux. me-3 naw.), sadac ar 

xdeba imaze miTiTeba, unda atarebdes Tu ara zianis anazRaureba nebay-

oflobiT xasiaTs. Tumca, ssk-is 68-e muxli (1-li naw.) sisxlissamarT-

lebrivi pasuxismgeblobisgan gasaTavisufleblad zianis anazRaure-

basTan erTad kumulaciurad sxva garemoebaTa arsebobasac moiTxovs, 

maT Soris bralis aRiarebas da danaSaulis gaxsnisTvis xelis Sewyobas, 

rac damnaSavis Sesabamis Sinagan nebas da ganwyobas gulisxmobs.

maSin, rodesac zianis anazRaureba sasjelis Semamsubuqebel gare-

moebas warmoadgens486, sainteresoa, Tu ra mniSvnelobas iZens zian-

is anazRaurebaze uaris Tqma? saqarTvelos uzenaesi sasamarTlos 

poziciiT, Tu zianis anazRaureba sasjelis Semcirebas iwvevs, aseTi 

mocemulobis ararseboba ar SeiZleba Sefasdes pasuxismgeblobis dama-

mZimebel garemoebad487, danaSaulis tipur suraTTan Sesabamisobis gaT-

valiswinebiT.

2.8.2. damnaSavis Serigeba danaSaulis msxverplTan

sasjelis daniSvnis dros gasaTvaliswinebel erT-erT Semamsubuqeb-

el garemoebad saxeldeba damnaSavis Serigeba danaSaulis msxverplTan. 

qarTul sasamarTlo praqtikaSi colis mkvlelobis mcdelobisTvis ms-

javrdebuls sasjelis Semamsubuqebel garemoebad CaeTvala is, rom ms-

javrdebuli (qmari) danaSaulis Cadenis _ mkvlelobis mcdelobis Sem-

486  susg, 2005, #4, gv. 87, 94, 147, 221. 
487  susg, 2014, #7-12, gv. 16. 
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dgom Seurigda dazaralebuls (cols), romelsac pretenzia ar hqonda 

damnaSavis (qmris) mimarT da surda ojaxis SenarCuneba488. 

msjavrdebulis mimarT dazaralebulis pretenziis ararseboba sas-

jelis Semamsubuqebel garemoebad iqna gaTvaliswinebuli janmrTelo-

bis winaaRmdeg mimarTuli danaSaulis ganxorcielebis drosac489. aR-

niSnuli garemoeba imitomac aris gasaTvaliswinebeli, rom sasjelis 

erT-erT mizans dazaralebulis dakmayofilebac warmoadgens. Tumca, 

am miznis miRweva srulad yovelTvis ar aris SesaZlebeli danaSaulis 

bunebis gaTvaliswinebiT. 

aRniSnuli garemoebebi, romlebic danaSaulis Cadenis Semdeg war-

moiSoba da ar arsebobs danaSaulis Cadenis dros, zegavlenas ar axdens 

qmedebis umarTlobaze an bralis xarisxze, magram mainc unda iqnas sas-

jelis daniSvnis dros mxedvelobaSi miRebuli, vinaidan arsebiTi mniS-

vneloba eniWeba prevenciuli TvalsazrisiT sasjelis zomis sworad 

gansazRvrisTvis. damnaSavis da dazaralebulis Serigeba miuTiTebs 

danaSaulis ganmeorebis riskis Semcirebaze. rasakvirvelia, danaSau-

lis ganmeorebiT ganxorcieleba gamoricxuli ar aris, magram amis sa-

SiSroeba SedarebiT ufro naklebia im SemTxvevasTan SedarebiT, roca 

damnaSave da dazaralebuli ar arian Serigebuli. 

3. sasjelis SefardebisTvis mniSvnelovani sxva garemoebani

3.1 ganzraxva da misi mniSvneloba sasjelis daniSvnis dros 

umarTlobis da bralis xarisxis Sesafaseblad

mocemul TavSi ganxiluli iqneba ganzraxvis mniSvneloba qmedebis 

umarTlobis gansazRvrisTvis. kerZod, ra rols asrulebs igi sisxlis-

samarTlebriv umarTlobasTan dakavSirebiT da ramdenad mniSvnelova-

nia igi sasjelis Sefardebisas.

danaSaulis sistemaSi ganzraxvis adgili araerTxel yofila kamaTis 

sagani. danaSaulis klasikuri490 moZRvrebis mixedviT, qmedebis Semad-

genloba mxolod obieqturi niSnebisgan Sedgeba da subieqturi niSnebi 

488  susg, 2005, #4, gv. 16. 
489  susg, 2005, #4, gv. 62.
490  danaSaulis klasikur sistemas, romelic f. listis saxels ukavSirdeba da 

me-19 saukunis naturalizmis zegavlenas ganicdida, surda sisxlis samarTlis siste-

ma iseTi sinamdvilis Semadgeneli nawili yofiliyo, romlis gazomva da empiriulad 

dasabuTebac SesaZlebelia. aseTi kriteriumebi ki SeiZleba yofiliyo mxolod gares-

amyaros faqtorebi da subieqturi Sinagani fsiqikuri procesebi, aqedan gamomdinare, 

sisxlis samarTlis sistemas or nawilad yofda: obieqturi da subieqturi elementebi. 

ix. Roxin C., Strafrecht, AT, I Band, 4. Aufl ., München, 2006, S. 203, §7 Rn. 20. 
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qmedebis Semadgenlobidanaa gatanili, magram qmedebis Semadgenlobis 

obieqturobaze Sexeduleba male Seirya. 

h. a. fiSerma, heglerma, m. e. maierma da mecgerma aRmoaCines, rom 

bevr SemTxvevaSi, pirvel rigSi ara brali, aramed qmedebis umarT-

lobaa damnaSavis nebaze (Willensrichtung) _ Sinagani fsiqikuri momentebi 

_ damokidebuli. sakiTxi pirvelad gamamarTlebel garemoebebTan da-

kavSirebiT iqna ganxiluli, gansazRvruli subieqturi gamamarTlebe-

li niSnebi (Tavdacvis survili aucilebeli mogeriebis dros) qmedebis 

marTlzomierad Sesafaseblad saWirod iqna miCneuli. Tumca, male na-

Teli gaxda (pirvelad heglerTan), rom qmedebis Semadgenlobis etapzec 

iZens igi mniSvnelobas imis gasarkvevad, danaSaulis Tu romel tips 

exeba saqme. amdenad, subieqturi kriteriumebi SeuZlebelia yovelTvis 

iqnas ugulebelyofili. magaliTad, sxvisi nivTis daufleba SecdomiT, 

misakuTrebis miznis gareSe, ver mogvcems qurdobis Semadgenlobas, 

vinaidan aRniSnuli deliqtis tips sxvisi nivTis misakuTrebis mizani 

gansazRvravs491. nivTis daufleba ar SeiZleba moxdes umiznod. swored 

misakuTrebis mizani aZlevs Sinaars obieqtur garegan xdomilebas492. 

qmedebis marTlwinaaRmdegobaze msjelobas safuZvlad ar SeiZleba 

daedos mxolod garegani xdomileba493. 

qmedebis subieqtur Semadgenlobaze Sexedulebis ganviTarebis Sem-

deg safexurs warmoadgens danaSaulis finaluri moZRvreba, romel-

mac qmedebis obieqturi Semadgenlobis ganxorcielebisken mimarTuli 

ganzraxva qmedebis subieqturi Semadgenlobis nawilad aRiara. igi pir-

vel rigSi qmedebaze finalur moZRvrebaSi aisaxa. miuxedavad imisa, rom 

finalur moZRvrebas ukve moZvelebulad miiCneven Tanamedrove german-

ul sisxlis samarTalSi, imasac uTiTeben, rom qmedebis Semadgenlobis 

tipis gansazRvra, xSirad, SeuZlebelia ganzraxvis gareSe. magaliTad, 

mkvlelobis SemTxvevaSi. es ki TavisTavad miuTiTebs imaze, rom ganz-

raxva qmedebis Semadgenlobis subieqturi niSania494.

sisxlissamarTlebrivi umarTlobis formirebisTvis, umarTlobis 

tipis gansasazRvrad, qmedebis subieqturi Semadgenlobis erT-erT 

niSnad ganzraxvis miCneva, gaziarebul iqna qarTul iuridiul lit-

eraturaSic. Tumca, aRniSnuli sakiTxi dRemde rCeba mwvave kamaTis 

sagnad. aRniSnul sakiTxze qarTul sisxlis samarTlis mecnierebaSi 

mosazrebebi or jgufad iyofa: avtorTa erTi nawili, ganzraxvas bra-

491  amis Sesaxeb ix. Roxin C., Strafrecht, AT, I Band, 4. Aufl ., München, 2006, S. 283, §10 Rn. 8. 
492  gamyreliZe o., sisxlis samarTlis problemebi, II tomi, Tb., 2013, gv. 30-31.
493  gamyreliZe o., dasax. naSr., gv. 29. 
494  Roxin C., Strafrecht, AT, I Band, 4. Aufl ., München, 2006, S. 283, §10 Rn. 9.



158

lis formad miiCnevda/miiCnevs495. ganzraxvis bralis formad miCneva 

danaSaulis neoklasikuri moZRvrebidan gamomdinareobs. neoklasikuri 

moZRvreba erTi mxriv, uaryofs bralis fsiqologiur gansazRvrebas, 

romelsac danaSaulis klasikuri moZRvreba gvTavazobs da bralis cne-

bas SefasebiTi da fsiqologiuri elementebisgan ayalibebs. mocemuli 

moZRvrebis mxardaWerad SeiZleba CaiTvalos l.g. kutalias Tvalsazri-

si, romelic eTanxmeba i. baumanis Sexedulebas da Tvlis, rom `bralis 

fsiqologiuri momentis gareSe datoveba bralis ideis uaryofas niS-

navs~496. igi ganzraxvas bralis formad miiCnevs, vinaidan misi poziciiT, 

sisxlissamarTlebrivi brali aris sisxlissamarTlebrivi movaleobis 

nebismierad anu ganzrax an gaufrTxileblobiT darRveva rogorc sisx-

lis samarTlis kanoniT gaTvaliswinebuli saziano Sedegis an safrTxis 

subieqturi mizezi497. 

danaSaulis neoklasikuri moZRvrebis zegavlenad SeiZleba CaiT-

valos i. dvaliZis mier Tavis sadisertacio naSromSi gamoTqmuli 

Sexeduleba, romelSic uaryofilia ganzraxvis da gaufrTxileblobis 

mixedviT sisxlissamarTlebrivi umarTlobis simZimis gansazRvris Ses-

aZlebloba498. maSin, rodesac i. dvaliZe ganzraxva-gaufrTxileblobis 

mixedviT umarTlobis xarisxis gansazRvras uaryofs, amavdroulad Tv-

lis, rom subieqtur niSnebs (mizani, motivi) aqvT ormagi funqcia: uma-

rTlobis damafuZnebeli da xarisxis ganmsazRvreli499. 

marTebulad unda iqnas miCneuli is Sexeduleba, romlis mixedviT, 

subieqtur niSans ara mxolod umarTlobis tipis, aramed aseve misi 

xarisxis gansazRvrac SeuZlia. aRniSnul Sexedulebas iziarebda T. 

SavguliZec, roca arasworad Tvlida adamianis sikvdilis obieqturad 

Tanabari sazogadoebrivi saSiSroebis aRiarebas, miuxedavad imisa, su-

bieqturad Tu ra xasiaTis moqmedebiTaa igi gamowveuli. T. SavguliZis 

marTebuli TvalsazrisiT, ganzrax mkvlelobis, gaufrTxileblobiT 

da SemTxveviT sicocxlis mospobis dros, moqmedeba sazogadoebrivad 

saSiSia, magram obieqturad sazogadoebrivi saSiSroebis xarisxi sxva-

dasxvaa. marTalia, samarTlebrivi sikeTe _ adamianis sicocxle samive 

SemTxvevaSi ispoba, magram ganzrax mkvlelobas sazogadoebisTvis meti 

ziani moaqvs, vidre gaufrTxileblobiT sicocxlis mospobas. ganz-

rax mkvleloba sazogadoebis gacilebiT met SeSfoTebas iwvevs, ufro 

495  naWyebia g., Todua n., wignSi: naWyebia g., Todua n., (red.), sisxlis samarTali, 

saxelmZRvanelo, zogadi nawili, mesame gamocema, Tb., 2018, gv. 226.
496  kutalia l.g., brali sisxlis samarTalSi, Tb., 2001, gv. 596.
497  kutalia l.g., dasax. naSr., gv. 833.
498 dvaliZe i., motivisa da miznis zegavlena qmedebis kvalifikaciasa da sisxlis-

samarTlebriv pasuxismgeblobaze, Tb., 2008, gv. 78. 
499  dvaliZe i., dasax. naSr., gv. 73.
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met uaryofiT gavlenas axdens sazogadoebis meryev elementebze, rac 

ufro mkacri represiis saWiroebasac ganapirobebs500. 

ganzraxvisa da gaufrTxileblobis mixedviT qmedebis sazogadoe-

brivi saSiSroebis xarisxis gansazRvris ideas iziarebda aseve g. naW-

yebiac, roca aRniSnavda, rom ganzrax qmedebas mometebuli sazogadoe-

brivi saSiSroeba axasiaTebs, vidre gaufrTxileblobiTs501. 

ganzrax mkvleloba rom ufro saSiSi qmedebaa, vidre gaufrTx-

ileblobiT sicocxlis mospoba, amaze metyvelebs dasaxelebuli dana-

SaulebisTvis moqmedi sisxlis samarTlis kodeqsiT gaTvaliswinebuli 

gansxvavebuli zomis sasjelebic. garda amisa, gasaTvaliswinebelia mo-

qmedi sisxlis samarTlis kodeqsis me-12 muxlis redaqcia, romliTac 

gansakuTrebiT mZime danaSaulad miiCneva mxolod ganzraxi danaSauli. 

is mecnierebi, romlebic erTi mxriv, aRniSnavdnen, rom ganzrax-

va da gaufrTxilebloba qmedebis sazogadoebrivi saSiSroebis xarisxs 

gansazRvravs, xolo meore mxriv, ganzraxvas da gaufrTxileblobas 

bralis formebad miiCnevdnen, midiodnen metad sakamaTo daskvnamde, 

rom brali Tavisi xasiaTiT da xarisxiT TviTon gansazRvravs qmedebis 

sazogadoebrivi saSiSroebis xasiaTsa da xarisxs502. 

g. tyeSeliaZe aRniSnavda, rom `bralis forma naTelyofs qmedebis 

saSiSroebis xarisxs da SesaZlebels xdis danaSaulebrivi qmedebis 

gamijvnas aradanaSaulebrivi qmedebisgan~.503 analogiur Tvalsazriss 

gamoxatavda m. lekveiSvili da miuTiTebda, rom danaSaulis kategori-

zaciaze gavlenas bralis formebi axdens, radgan ganzraxi braliT Cad-

enili qmedeba, rogorc wesi, ufro mZimea, vidre gaufrTxileblobiTi 

formiT Cadenili504. 

zemoaRniSnul mosazrebas ar iziarebs o. gamyreliZe da aRniSnavs, 

rom sazogadoebrivi saSiSroebis xarisxis gansazRvra mxolod im niS-

nebs SeuZliaT, romlebic afuZneben mas.505igi amavdroulad ar uaryofs 

500  SavguliZe T., aucilebeli mogeriebis marTlzomierebis safuZveli sabWoTa 

sisxlis samarTlis mixedviT, mecnierebaTa akademiis ekonomikis institutis Sromebi, t. 

XIII, 1962, gv. 75; Шавгулидзе Т., Необходимая Оборона, Тб., 1966, 15; SavguliZe T., surgulaZe 

l., sazogadoebrivi saSiSroebis gamomricxveli garemoebani sisxlis samarTlis kanon-

mdeblobaSi, Tb., 1988, gv. 14-15.
501  naWyebia g., sisxlis samarTali, zogadi nawili, saxelmZRvanelo, Tb., 2015, gv. 

421.
502  naWyebia g., sisxlis samarTali, zogadi nawili, saxelmZRvanelo, Tb., 2015, gv. 

421.
503 tyeSeliaZe g., wignSi: naWyebia g., dvaliZe i., (red.), sisxlis samarTlis zogadi 

nawili, saxelmZRvanelo, avtorTa koleqtivi, Tb., 2007, 128.
504  lekveiSvili m., wignSi: naWyebia g., Todua n., (red.), sisxlis samarTali, zogadi 

nawili, saxelmZRvanelo, mesame gamocema, Tb., 2018, gv. 121. 
505 gamyreliZe o., qmedobis sazogadoebrivi saSiSroeba da danaSaulis subieqturi 

mxare, Jurnali „sabWoTa samarTali“, 1970, #1, gv. 33.
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imas, rom subieqtur niSans (mizans) SeuZlia sisxlissamarTlebrivi uma-

rTlobis dafuZneba.506

o. gamyreliZe ganzraxvas bralis xarisxis gansazRvrisTvis mniS-

vnelovan garemoebad miiCnevs, gaufrTxileblobiT sicocxlis mospo-

basTan SedarebiT, ganzrax mkvlelobis met gasakicxaobas bralis meti 

xarisxiT xsnis507 da uaryofs ganzraxvis da gaufrTxileblobis rols 

sazogadoebrivi saSiSroebis xarisxis gansazRvraSi. o. gamyreliZis 

kritika samarTliania im TvalsazrisiT, rom `marTlwinaaRmdegobaze 

msjeloba win uswrebs bralze msjelobas~.508 jer unda gairkves, ganx-

orcielda, Tu ara umarTloba da Semdeg unda dadgindes, SeiZleba 

Tu ara qmedebis Camdens bralad Seeracxos mis mier ganxorcielebuli 

sisxlissamarTlebrivi umarTloba. bralis dadgenas win uswrebs ara 

mxolod sisxlissamarTlebrivi umarTlobis ganxorcielebis garkveva, 

aramed misi xarisxis gansazRvrac. 

bralis xarisxi ar SeiZleba qmedebis sazogadoebrivi saSiSroe-

bis xarisxs gansazRvravdes, ramdenadac qmedebis sazogadoebrivi sa-

SiSroeba brals win uZRvis. qmedeba SeiZleba iyos saSiSi, magram igi 

bralad ar Seeracxos mis Camdens arabraleulobis gamo. saSiSi qmedebis 

ganxorcieleba Seuracxsac SeuZlia. Tu ganzraxva da ganuzraxvelo-

ba miCneuli iqneba ara bralis formebad, aramed qmedebis subieqturi 

Semadgenlobis niSnebad, aRar iqneba SekiTxvis dasmis safuZvelic imas-

Tan dakavSirebiT, SeuZlia Tu ara ̀ bralis xarisxs qmedebis sazogadoe-

brivi saSiSroebis xarisxis gansazRvra~. 

rogorc qarTvel avtorTa nawili aRniSnavs, qarTuli sisxlis 

samarTlis kanonmdebloba ganzraxvasTan dakavSirebiT neoklasikur 

moZRvrebas aRiarebs, vinaidan marTlwinaaRmdegobis Segnebas, romelic 

bralis niSania da Sesabamisad, bralis etapze dgindeba, ssk-is me-9 mux-

li ganzraxvis elementad warmogvidgens, xolo 36-e muxlis mixedviT 

akrZalvaSi Secdoma ganzraxvas gamoricxavs509. 

qarTvel avtorTa meore nawili ganzraxvas qmedebis subieqtur 

SemadgenlobaSi miuCens adgils510, rac sisxlissamarTlebrivi umarT-

506 gamyreliZe o., dasax. naSr., gv. 33. 
507  gamyreliZe o., sisxlissamarTlebrivi umarTlobis problema da Tanamonawil-

eobis dasjadobis safuZveli, meore gamocema, wignSi: sisxlis samarTlis problemebi, II 

tomi, Tb., 2013, gv. 374.
508 gamyreliZe o., gamyreliZe o., qmedobis sazogadoebrivi saSiSroeba da danaSau-

lis subieqturi mxare, Jurnali „sabWoTa samarTali“, 1970, #1, gv. 32. 
509  Todua n., wignSi: sisxlis samarTali, saxelmZRvanelo, zogadi nawili, Tb., 2016, 

gv. 440; mWedliSvili-hedrixi q., sisxlis samarTali, zogadi nawili, danaSauli, ZiriT-

adi sakiTxebi kiTxva-pasuxebiT, Tb., 2014, gv. 51-52.
510 gamyreliZe o., Seracxvis problema sisxlis samarTalSi da bralis normatiuli 

cnebis dasabuTebis cda, krebulSi: sisxlis samarTlis kanonmdeblobisa da Tanamedrove 
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lobis formirebisTvis ganzraxvis mniSvnelobis aRiarebaze metyvelebs, 

magram amasTan erTad ganzraxvas ormag funqcias aniWeben da mas bra-

lis xarisxis ganmsazRvrel kriteriumadac ganixilaven511. m. turava 

aRniSnavs, rom erTi da igive simZimis Sedegis umarTlobis dros ganz-

raxva-gaufrTxileblobis urTierTgamijvna moqmedebs bralis xarisxsa 

da sasjelis zomaze512. ganzraxvas da gaufrTxileblobas ara mxolod 

umarTlobis xarisxis, aramed bralis xarisxis gansazRvrac SeuZlia, 

magram ara erTdroulad, erTsa da imave dros. 

marTlac SeuZlebelia rigi qmedebis Semadgenlobebis erTmaneTis-

gan gamijvna imis gaTvaliswinebis gareSe, moqmedi piri ganzrax moq-

medebda Tu ganuzraxvelad. ganzrax mkvleloba da gaufrTxileblobiT 

sicocxlis mospoba sxvadasxva umarTlobaa, da Tu ganzraxvis mniSvn-

elobas umarTlobis tipis dasadgenad uarvyofT, am ori umarTlobis 

gamijvna SeuZlebeli iqneba, vinaidan maT Soris gansxvaveba mxolod 

dasaxelebul subieqtur niSanSia. ganzraxvis mxolod bralis formad 

aRiareba migviyvans im mcdar daskvnamde, rom umarTlobis tips bralis 

forma gansazRvravs, rac SeuZlebelia. umarTlobas ar SeiZleba gan-

sazRvravdes is niSani, romelic umarTlobis SemadgenlobaSi ar Sedis 

da mis gareTaa. 

ganzraxvis gaTvaliswineba aseve mniSvnelovania zogierTi damTavre-

buli danaSaulis gasamijnad danaSaulis mcdelobisgan. magaliTad, mkv-

lelobis mcdeloba da janmrTelobis dazianeba. mkvlelobis mcdeloba 

SeiZleba janmrTelobis dazianebaSic gamoixatos, xolo janmrTelobis 

dazianeba calke qmedebis Semadgenlobas qmnis. am ori qmedebis gamijv-

na qmedebis Semadgenlobis etapze unda iyos SesaZlebeli. damTavrebu-

li danaSauli ganxorcielda Tu daumTavrebeli, es damokidebulia ara 

imdenad bralze, aramed umarTlobis niSnebze da imaze, aris Tu ara 

saxeze umarTlobis yvela niSani. 

vinaidan, ganzraxva qmedebis umarTlobis ganmsazRvreli niSania, Cn-

deba kiTxva, aqvs Tu ara mniSvneloba ganzraxvis formas sasjelis Se-

fardebis dros? qarTul iuridiul literaturaSi gamoTqmuli Tval-

sazrisiT, pirdapiri ganzraxva bralis ukiduresad maRali xarisxia, 

xolo arapirdapiri ganzraxva bralis ufro dabal xarisxs gamoxat-

kriminologiis problemebi, eZRvneba T. SavguliZis 75 wlis iubiles, Tb., 2006, gv. 37-38. 
511  turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 

gv. 263-264; maRlakeliZe l., ganzraxva da marTlwinaaRmdegobis Segneba qarTuli da 

germanuli sisxlis samarTlis mixedviT (SedarebiT-samarTlebrivi analizi), Tb., 2013, 

gv. 210 da Semdegi.
512  turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 

gv. 547. 
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avs513. aRniSnuli mosazrebis gaziarebisas, ganzraxvis forma mniSvne-

lobas iZens sasjelis zomis gansazRvrisas, vinaidan sasjelis Sefar-

debis safuZveli bralia da braleuli pasuxismgeblobis principis 

mixedviT, sasjelis zoma bralis xarisxs unda Seesabamebodes. is rac 

bralis xarisxs gansazRvravs, gavlenas axdens sasjelis zomazec.

germanul sisxlis samarTlis literaturaSi gabatonebuli moZ-

Rvreba ganzraxvis formas ar miiCnevs sasjelis zomis gansazRvrisTvis 

vargis kriteriumad. Sesabamisad, arc pirdapiri ganzraxvaa mkvlelo-

bis dros sasjelis damamZimebeli garemoeba da arc eventualuri ganz-

rava pasuxismgeblobis Semamsubuqebeli faqtori514. 

sisxlis samarTlis literaturaSi gamoTqmuli erT-erTi mosaz-

rebis mixedviT, SeiZleba arapirdapiri ganzraxviT ganxorcielebuli 

mkvleloba, roca qmedebis ganxorcielebis mizani gasakicxia, ufro 

mZimed Sefasdes, vidre pirdapiri ganzraxviT `gasagebi motiviT~ Cade-

nili mkvleloba, rac imaze metyvelebs, rom mniSvnelovania damnaSavis 

motivi, mizani da danaSaulebrivi neba, romelic ganzraxvis saxesTan 

dakavSirebulia515. mocemuli msjeloba imaze miuTiTebs, rom sasjelze 

ganzraxvis forma ki ar axdens pirdapir zegavlenas, aramed is subi-

eqturi niSnebi, romlebic ganzraxvis Sesabamis formazec aris damok-

idebuli. sasjelis zomaze ganzraxvis formas sxva subieqturi niSne-

bis gareSe zegavlenis moxdena rom ar SeuZlia, metyvelebs Semdegi 

garemoeba: afeqtSi Cadenili mkvleloba ufro msubuqad isjeba. mkvl-

eloba afeqtSi pirdapiri ganzraxviT xorcieldeba516. afeqtSi mkvle-

loba ufro msubuqad isjeba, vidre arapirdapiri ganzraxviT martivi 

mkvlelobis Semadgenlobis marTlsawinaaRmdegod da braleulad ganx-

orcieleba, rac imaze metyvelebs, rom ganzraxvis formebma sasjelis 

zomaze SeiZleba imoqmedos ara sxva subieqturi niSnebisgan mowyvetiT, 

aramed maTTan kavSirSi. 

germanul sisxlis samarTlis marTlmsajulebaSi ganzraxvis form-

is mniSvneloba araerTgvarovnadaa gagebuli. nawilobriv uaryofilia 

513  naWyebia g., bralis xarisxis zogierTi sakiTxi sisxlis samarTalSi, `samarTlis 

Jurnali~, 2009, #2, gv. 32-33.
514  Bruns J., Recht der Strafzumessung, Köln, 1985, S. 214; Jescheck/Weigend, Lehrbuch des Stra-

frechts, 5. Aufl ., Berlin, 1996, S. 887; Lackner/Kühl, Strafgesetzbuch, Kommentar, 28. Aufl ., München, 2014, 
S. 338, §46 Rn. 33.

515  Gribbom G., in: LK, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 86.
516 lekveiSvili m., Todua n., wignSi: lekveiSvili/Todua/mamulaSvili, sisxlis 

samarTlis kerZo nawili, wigni I, Tb., 2016, gv. 85; SavguliZe T., wignSi: mayaSvili/maWa-

variani/wereTeli/SavguliZe, danaSauli pirovnebis winaaRmdeg, Tb., 1980, gv. 51. sisxlis 

samarTlis literaturaSi gamoTqmulia gansxvavebuli mosazrebac, romlis mixedviT, 

afeqtSi mkvleloba SeiZleba arapirdapiri ganzraxviTac ganxorcieldes. ix. wulaia z., 

sisxlis samarTali, kerZo nawili, wigni I, Tb., 2000, gv. 92.
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sasjelis zomis dasadgenad ganzraxvis formis mniSvneloba. am mosaz-

rebis mixedviT, ganzraxvis formebi SeiZleba mxolod damnaSavis war-

modgenebTan da miznebTan kavSirSi iqnas Sefasebuli. germaniis uzenae-

si sasamarTlos zogierT gadawyvetilebaSi aRniSnulia, rom pirdapiri 

ganzraxva ar SeiZleba pasuxismgeblobis damamZimebel garemoebad iqnas 

miCneuli, vinaidan mkvlelobis Semadgenloba qmedebis ganzrax ganxor-

cielebas moiTxovs, romlis tipur SemTxvevas pirdapiri ganzraxviT 

mkvleloba warmoadgens517. 

germaniis uzenaesi sasamarTlos zogierT gadawyvetilebaSi ki aR-

niSnulia, rom arapirdapiri ganzraxvis dros bralis xarisxi ufro 

msubuqia518. rig gadawyvetilebebSi pasuxismgeblobis damamZimebel 

garemoebadaa miCneuli danaSaulis Cadena pirdapiri ganzraxvis ga-

Zlierebuli formiT (magaliTad, pirveli xarisxis ganzraxva). Tumca, 

mosli saeWvod miiCnevs aseT Sefasebas, gansakuTrebiT maSin, roca 

mkvleloba sxva danaSaulis dafarvis mizniTaa ganxorcielebuli da 

danaSavis warmodgeniT danaSaulis dafarva mxolod mkvlelobis gziT 

iyo SesaZlebeli519. aRniSnuli mosazreba marTlac sayuradReboa im 

TvalsazrisiT, rom ara mxolod imas unda mieqces mniSvneloba, dam-

naSave pirdapiri ganzraxviT moqmedebda Tu eventualuri ganzraxviT, 

aramed imas, magaliTad, mkvlelobis SemTxvevaSi, damnaSavis mizani iyo 

mkvlelobis ganxorcieleba Tu igi iyo sxva danaSaulis Cadenis gaad-

vilebis an dafarvis saSualeba. aRniSnuli garemoeba rom gasaTval-

iswinebelia, amaze qarTuli ssk-is 109-e muxlic miuTiTebs, romelic 

aRniSnul SemTxvevas makvalificirebel niSnad Tvlis. Tumca, aq isic 

aris sayuradRebo, rom msgavs SemTxvevebSi, sadac damnaSavis umTavresi 

mizani ara sxvisi sicocxlis mospoba, aramed sxva danaSaulis dafar-

vaa, damnaSave sicocxlis mospobis mimarT SedarebiT naklebi xarisxis 

nebas avlens, vidre maSin, roca damnaSavis ZiriTad mizans sicocxlis 

mospoba warmoadgens520. miuxedavad amisa, pirvel SemTxvevaSi, sasjeli, 

517  BHG StV 1986, S. 340; BGH StV 1990, S. 304; BHG StV 1993, S. 72.
518  BGH NStZ 1997, S. 432.
519  Mösl A., Zum Strafzumessungsrecht, NStZ 1984, S. 162.
520  rodesac saubaria danaSaulis dafarvis mizniT mkvlelobisTvis pasuxismge-

blobis damZimebaze da imaze, aris Tu ara pasuxismgeblobis gamkacrebis safuZveli 

ganzraxvis forma, Cndeba kiTxva, aris Tu ara aRniSnuli danaSaulis ganxorcieleba 

SesaZlebeli mxolod pirdapiri ganzraxviT, Tu 109-e muxliT unda dakvalificirdes 

qmedeba maSinac, roca piri moqmedebs danaSaulis dafarvis mizniT da uSvebs sasikvdilo 

Sedegis dadgomas, rac ar surs (eventualuri ganzraxva sasikvdilo Sedegis mimarT)? Tu 

davuSvebT imas, rom aseT drosac SeiZleba qmedebis kvalifikacia ssk-is 109-e muxliT, 

maSin mivdivarT im daskvnamde, rom sasjelis gamkacrebis safuZveli naklebad yofila 

ganzraxvis forma. eventualuri ganzraxviT aris Tu ara SesaZlebeli mkvleloba dan-

aSaulis dafarvis mizniT, moiTxovs damatebiT analizs da aq mocemul msjelobas ar 

gaaCnia am kiTxvaze pasuxis gacemis pretenzia. 



164

moqmedi kanonmdeblobis mixedviT, mkacrdeba, magram amis mizezia dam-

naSavis mizani sxva danaSaulis dafarvaze da ara sicocxlis mospobis 

nebis SedarebiT dabali xarisxi. damnaSaves erTi umarTloba ganxor-

cielebuli aqvs da mis dasafarad axal umarTlobas Cadis. garda amisa, 

damnaSave samarTaldamcav organoebTan ki ar TanamSromlobs da brals 

ki ar aRiarebs, aramed danaSaulis dasafarad axal danaSauls _ mkvl-

elobas axorcielebs, rac negatiurad aisaxeba sasjelis zomazec. Tu 

gamoZiebasTan TanamSromloba da bralis aRiareba sasjels amsubuqebs, 

danaSaulis dafarva axali danaSauliT, piriqiT, sasjelis damZimebas 

iwvevs. mocemul SemTxvevaSi sasjelis damZimebas iwvevs ara gamoZiebas-

Tan TanamSromlobasa da bralis aRiarebaze uaris Tqma da danaSaulis 

dafarva aradanaSaulebrivi qmedebiT, aramed danaSaulis dafarva ax-

ali danaSaulis CadeniT. mxolod danaSaulis dafarva da bralis araR-

iareba ver iqneba damamZimebeli garemoeba, vinaidan is, rom damnaSave 

Tavis danaSaulebriv qmedebas ar aaSkaravebs, danaSaulis tipur SemTx-

vevas warmoadgens, magram Tu dafarva xdeba axali danaSaulis Cadenis 

gziT, es ver CaiTvleba danaSaulis tipur SemTxvevad. 

mosazreba, romelic sasjelis SefardebisTvis ganzraxvis formis 

mniSvnelobas irelevanturad miiCnevs, gamomdinareobs iqidan, rom dam-

naSavis saSiSroeba ganzraxvis formis mixedviT ar icvleba. arapirdapi-

ri ganzraxviT moqmedi momavalSi samarTlebrivi sikeTis xelyofasTan 

dakavSirebiT isevea saSiSi, rogorc pirdapiri ganzraxviT moqmedi dam-

naSave521. 

erTi mxriv, sasjelis zomis gansazRvra mxolod ganzraxvis formis 

mixedviT gaumarTlebelia, xolo meore mxriv, sakamaTo SeiZleba iyos 

sasjelis SefardebisTvis ganzraxvis formis mniSvnelobis sruli ig-

norireba. marTalia, sasjelis SefardebisTvis relevanturia mizani, 

motivi da nebac, magram es srulad ar gamoricxavs ganzraxvis sax-

eebis mniSvnelobas sasjelis SefardebisTvis. Tu danaSaulis ganxor-

cielebis neba sasjelis SefardebisTvis mniSvnelovania, es imas niSnavs, 

rom ganzraxvis formac iZens garkveul mniSvnelobas, vinaidan pirdapi-

ri ganzraxvis dros danaSaulis Cadenis neba metia, vidre eventualuri 

ganzraxvis SemTxvevaSi. Sesabamisad, vinc meti danaSaulebrivi nebiT 

moqmedebs, metad aris saSiSi imasTan SedarebiT, visi danaSaulebrivi 

nebac naklebia.

rodesac saubaria qmedebis umarTlobisTvis ganzraxvis mniSvnelo-

baze, Cndeba kiTxva, qmedebis umarTlobis simZimes ganzraxvis volun-

taturi an kognituri elementi gansazRvravs, Tu orive erTad. 

521  Hörnle T., dasax. naSr., gv. 261. 
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hiornles TvalsazrisiT, qmedebis umarTlobisTvis mniSvnelova-

nia imis gaTvaliswineba, xelyofa gamowveulia pirdapiri ganzraxviT 

Tu mxolod daudevrobiT. aseTi daskvnis safuZvlad miiCneva normis 

gamafrTxilebeli funqcia. normis aRniSnuli funqcia moiTxovs, rom 

qmedebis Sefasebisas erTmaneTisgan gaimijnos Semdegi SemTxvevebi: 

roca damnaSave normidan gamomdinare gafrTxilebas ugulebelyofs 

(Appell hinweggesetzt hat) da roca potenciuri zianis mimarT moqmedeba 

Segnebulad ar ganuxorcielebia. hiornle svams kiTxvas, SeiZleba Tu 

ara mocemuli msjelobis Sedegad im gabatonebuli Sexedulebis uary-

ofa, rom ganzraxvis formas qmedebis umarTlobisTvis mniSvneloba ara 

aqvs. igi dasmul SekiTxvasTan dakavSirebiT miuTiTebs, rom SesaZloa 

Semdegi argumentis wamoyeneba: ganzraxvis yoveli kognituri komponen-

ti zegavlenas axdens qmedebis umarTlobaze. amdenad, is, vinc Sedegis 

dadgomasTan dakavSirebuli albaTobiT imoqmedebda misi qmedebis uma-

rTloba mcire iqneboda imasTan SedarebiT, vinc darwmunebuli iqnebo-

da aseTi zianis dadgomaSi. Tumca, am mosazrebas igi uaryofs. miuxe-

davad imisa, rom mniSvnelovnad Tvlis imis dadgenas, qmedeba ganzrax 

ganxorcilda Tu ganzraxvis gareSe, kognituri elementis relevanto-

bas qmedebis umarTlobis Sesafaseblad, gamoricxavs. hiornles dama-

jereblad miaCnia eventualuri ganzraxviT ganxorcielebuli qmedebis 

dros umarTlobis dabal xarisxis dasabuTeba ganzraxvis voluntaturi 

komponentiT. igi gaumarTleblad Tvlis Sunemanis pozicias, romelic 

umarTlobisTvis ganzraxvis voluntaturi komponentis mniSvnelobas 

asabuTebs samarTlebrivi sikeTisTvis saSiSi ganwyobis qoniT522. 

hiornles kritika misaRebia imdenad, ramdenadac ganwyoba ara uma-

rTlobisTvis, aramed bralisTvis relevanturi niSania da gaumarTle-

beli iqneboda umarTlobis xarisxi bralis niSniT gansazRvruliyo.

miuxedavad imisa, rom hiornle uaryofs damnaSavis ganwyobiT 

qmedebis umarTlobis moculobis gansazRvras, ganzraxvis voluntatur 

elements mainc Tvlis qmedebis umarTlobisTvis relevantur komponen-

tad da umarTlobis mimarT voluntaturi niSnis mniSvnelobas sxvag-

varad asabuTebs. igi damnaSavis nebis intensivobas msxverplis perspeq-

tividan afasebs. damnaSavis qmedebis Sinagani mxaridan gamomdinareobs 

mdgomareobis Sesabamisi saSiSroeba. maSin, roca damnaSave gamiznulad, 

xelyofisken mimarTuli qmedebiT moqmedebs, ufro met safrTxes qmnis 

msxverplisTvis, vidre maSin, roca samarTlebrivi sikeTis xelyofas 

mxolod egueba. hiornles TvalsazrisiT, damnaSavis ganzraxi qmedebis 

dros ukidures mdgomareobas metad qmnis damnaSave Tavisi miznis mis-

522  Hörnle T., dasax. naSr., gv. 262. 
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aRwevad, maSin, roca eventualuri ganzraxviT moqmedebisas arsebobs 

SesaZlebloba, rom msxverplma Tavdasxmas Tavi daaRwios. maSasadame, am 

msjelobidan gamomdinareobs daskvna, rom gamiznuli da eventualuri 

ganzraxviT ganxorcielebul qmedebas Soris gansxvaveba umarTlobisT-

vis relevanturia523. 

sisxlis samarTlis literaturaSi gamoTqmuli SexedulebiT, pir-

veli da meore xarisxis ganzraxvas mniSvneloba ar aqvs umarTlobis 

da bralis moculobisTvis524. pirdapiri ganzraxvis orive forma (ro-

gorc pirveli, ise meore xarisxis) aris Tanabari Rirebulebis da igi 

mniSvnelobas mxolod maSin iZens, roca saqme exeba gamiznul deliqts, 

romlis ganxorcielebac konkretul mizans moiTxovs525. aRniSnul mo-

sazrebas iziarebs hiornlec da Tvlis, rom umarTlobis moculobisT-

vis relevanturia ara is, Tu romeli xarisxis pirdapiri ganzraxviT 

ganxorcielda moqmedeba, aramed gansxvaveba pirdapir da arapirdapir 

ganzraxvas Soris526. 

sisxlis samarTlis literaturaSi sxva avtorebic iziareben mosaz-

rebas, rom ganzraxi da gaufrTxileblobiTi deliqtebi warmoadgenen 

sxvadasxva xarisxis abstraqtuli safrTxis Semcvel kategoriebs527.

3.2.  gaufrTxilebloba da misi mniSvneloba sasjelis daniSvnis

dros umarTlobis da bralis xarisxis Sesafaseblad

gaufrTxileblobiTi danaSaulis dasjadoba da misTvis sasjelis 

zomis gansazRvra erT-erT mniSvnelovan sakiTxs warmoadgens sasjelis 

moZRvrebaSi, rac gansakuTrebul yuradRebas ipyrobs rogorc sasje-

lis miznebis ganxorcielebasTan, ise umarTlobis da bralis xarisxis 

gansazRvrasTan dakavSirebiT. 

gaufrTxileblobis dros (gansakuTrebiT daudevrobisas) damnaSa-

vis survili danaSaulis CadenasTan dakavSirebiT ar arsebobs, amdenad 

Cndeba kiTxva specialuri prevenciisTvis Tu ramdenad aucilebelia 

gaufrTxileblobiTi danaSaulis dasja? 

ramdenadac gaufrTxileblobis dros damnaSaves isedac ar surda 

danaSaulis Cadena, naklebi albaToba SeiZleba arsebobdes imis, rom 

igive damnaSavem danaSauli ganmeorebiT Caidinos. danaSaulis ganmeo-

523  Hörnle T., dasax. naSr., gv. 263. 
524  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 298.
525  Cramer/Sternberg-Lieben, in: Schönke/Schröder, Strafgesetzbuch, kommentar, 27. Aufl ., München, 

2006, S. 278, §15 Rn. 69. 
526  Hörnle T., dasax. naSr., gv. 263. 
527  Stahl D., Strafzumessungstatsachen zwishen Verbrechenslehre und Straft heorie, Berlin, 2015, S. 117.
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rebiT Cadena, rogorc wesi, ganzraxvisTvisaa damaxasiaTebeli. sayur-

adReboa is garemoebac, rom araerTgzisoba, rogorc pasuxismgeblobis 

damamZimebeli garemoeba mxolod ganzrax danaSaulebSi gvxvdeba. 

aRniSnul TaviseburebaTa gaTvaliswinebiT, sainteresoa gaufrTx-

ileblobiTi danaSaulis dasjadobasTan dakavSirebiT cnobili ger-

maneli filosofosis hegelis Sexeduleba, romelic ganzraxi dana-

Saulisgan gansxvavebiT, gaufrTxileblobisTvis pasuxismgeblobas 

ar moiTxovda528. hegeli aRniSnavda, rom yvela cvlilebas, romelic 

qmedebas mohyveba, subieqti ver aRiarebs Tavis aqtad, sakuTar qmnile-

bad, aramed mxolod imas scnobs Tavisad _ Tavis bralad, _ rac mis 

codnasa da nebaSi iyo windawinve mocemuli, rac misi ganzraxva iyo529.

miuxedavad imisa, rom hegelis Sexeduleba yuradRebas ipyrobs, igi 

ar iqna gaziarebuli, rac bunebrivia, vinaidan gaufrTxilebloba ar 

gamoricxavs sxvagvarad moqmedebis SesaZleblobas, imis winaswar gan-

Wvretas, Tu ra Sedegi mohyveba ganxorcielebul qmedebas. es rom Seu-

Zlebeli iyos, gaufrTxileblobisTvis pasuxismgebloba marTlac ver 

dasabuTdeboda. 

marTebulad aRniSnavs m. ugrexeliZe, rom daudevroba, romelic 

gaufrTxileblobis saxea, gulisxmobs yuradRebis pasiur mdgomareo-

bas obieqturi sinamdvilis gansazRvruli movlenisadmi, rac sruliad 

garkveul fsiqikur mdgomareobas warmoadgens, rasac uyuradRebobis 

ganwyoba SeiZleba ewodos. igi yuradRebis ganwyobis negatiuri mxarea 

da ZiriTadi ganwyobis Tanamdevi movlenaa. adamians ki Seswevs unari 

gavlena moaxdinos Tavisi qcevis ganwyobaze. maSasadame, daudevrobis 

dros adamians aqvs `sxvagvarad qcevis SesaZlebloba~530. 

gaufrTxileblobiTi danaSaulis dros sasjelis ZiriTad miznad 

zogadi prevencia saxeldeba531. gaufrTxileblobis dasjadobiT adgili 

aqvs imis mowodebas, rom adamianebma daicvan windaxedulobis normebi. 

aRniSnuli mowodeba mimarTulia windaxedulobis normebis potenciu-

ri damrRvevebisken, rac xels uwyobs imas, rom moqalaqeebma meti si-

frTxile gamoiCinon da uyuradRebobis ganwyoba yuradRebis ganwyobiT 

Secvalon. gaufrTxileblobiT Cadenili danaSaulebis dros sasjelis 

miznebTan dakavSirebiT arsebuli gansxvavebuli Sexedulebebis miuxe-

davad, sakamaTo ar aris gaufrTxileblobis dasjadobis aucilebloba. 

528  gamyreliZe o., Seracxvis problema sisxlis samarTalSi da bralis normatiuli 

cnebis dasabuTebis cda, krebulSi: sisxlis samarTlis kanonmdeblobisa da Tanamedrove 

kriminologiis problemebi, eZRvneba T. SavguliZis 75 wlis iubiles, Tb., 2006, gv. 32.
529  hegeli, gonis filosofia, germanulidan Targmna n. naTaZem, Tb., 1984, gv. 292.
530 ugrexeliZe m., daudevrobis dros moraluri bralis dasabuTebisaTvis, `sabWo-

Ta samarTali~, 1975, #1, gv. 9-10. 
531  kutalia l.g., brali sisxlis samarTalSi, Tb., 2000, gv. 225. 
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Tumca, gasaTvaliswinebelia isic, gaufrTxileblobis Tu ra SemTxvevas 

exeba saqme, ra simZimis Sedegi gamoiwvia an rogori Sedegis gamowve-

va SeeZlo ganxorcielebul qmedebas. kanonmdebeli gaufrTxileblo-

bisTvis pasuxismgeblobas, rogorc wesi, umetesad damdgar Sedegs 

ukavSirebs, magram arsebobs gaufrTxileblobiTi qmedebis Semadgen-

lobebic, romelic Sedegis dadgomas ar moiTxovs da sakmarisad miiCne-

va Sedegis gamowvevis SesaZleblobis Seqmnac (ssk-is 242-e mux.).

gaufrTxileblobis dasjadobasTan dakavSirebiT ara mxolod sas-

jelis miznebis ganxorcielebis sakiTxi iwvevs literaturaSi kamaTs, 

aramed isic, Tu ra gavlenas axdens sasjelis zomaze gaufrTxileblo-

bis saxeebi. SeiZleba Tu ara, sasjelis zoma damokidebuli iyos imaze, 

gaufrTxileblobis Tu romeli saxiT ganxorcielda danaSauli?

germanul sisxlis samarTlis literaturaSi gabatonebuli Sexed-

ulebis mixedviT, gaufrTxileblobis diferencireba saxeebad uma-

rTlobis da bralis moculobis dasadgenad, maSasadame, sasjelis Se-

fardebisTvis, ar aris arsebiTi532. aRniSnuli Sexeduleba eyrdnoba h. 

velcelis mosazrebas, romelic Tvlis, rom daudevrobis dros umarT-

loba ar SeiZleba ufro msubuqi iyos, vidre TviTimedovnebisas, maSa-

sadame TviTimedovnebis da daudevrobis dros windaxedulobis normis 

darRveva SesaZloa Tanabari zomiT iyos ganxorcielebuli533. 

g. gribomis TvalsazrisiT, aucilebeli ar aris, rom Segnebuli 

gaufrTxilebloba gaucnobierebel gaufrTxileblobasTan SedarebiT 

ufro mZimed Sefasdes534. 

hiornle uaryofs gaufrTxileblobis saxeebis mixedviT umarTlo-

bis simZimis gansazRvras. igi Segnebul da gaucnobierebel gaufrTx-

ileblobas erTmaneTisgan mijnavs, magram qmedebis umarTlobis gansaz-

Rvras mniSvnelovnad Tvlis ara gaufrTxileblobis saxeebis, aramed 

windaxedulobis normisadmi winaaRmdegobis zomis mixedviT. umarTlo-

bis aRniSnul niSans ki obieqtur garemoebad ganmartavs. maSasadame, 

qmedebis simZime ganisazRvreba windaxedulobis normis obieqturi dar-

Rvevis simZimis mixedviT535. 

gaufrTxileblobiTi qmedeba gulisxmobs windaxedulobis damr-

Rvev qmedebas, xolo windaxedulobis darRvevis xarisxi gansxvavebuli 

SeiZleba iyos TviTimedovnebis da daudevrobis dros, rac sakamaTod 

warmoaCens im mosazrebasac, romelic umarTlobis moculobis dasad-

532  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 568; Stree W., in: Schönke/
Schröder, Strafgesetzbuch, kommentar, 27. Aufl ., München, 2006, S. 762, §46 Rn. 17. 

533  Welzel H., Das deutsche Strafrecht, Berlin, 1969, S. 170.
534  Gribbom G., in: LK, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 109.
535  Hörnle T., dasax. naSr., gv. 265. 



169

genad gaufrTxileblobis diferencirebis mniSvnelobas uaryofs.

gaufrTxileblobis saxeebis gaTvaliswinebas ara umarTlobis, ar-

amed bralis xarisxis gansazRvrisTvis mniSvnelovan garemoebad Tvl-

ida g. naWyebia, roca aRniSnavda, rom TviTimedovneba bralis ufro 

maRal xarisxs gamoxatavs, vidre daudevroba. daudevrobis dros bra-

lis xarisxi minimaluria. daudevrobasTan SedarebiT TviTimedovnebis 

dros meti bralis xarisxs igi upasuxismgeblobis meti xarisxiT xsni-

da536, xolo brals upasuxismgeblobad anu marTlzomieri qcevisadmi 

upasuxismgeblo damokidebulebad ganmartavda537. 

m. lekveiSvili ara mxolod TviTimedovnebasa da daudevrobas 

Soris, aramed daudevrobis SigniTac uSvebda bralis xarisxis dif-

erencirebis SesaZleblobas da Tvlida, rom daudevrobiT Cadenili 

danaSaulisTvis pasuxismgebloba daudevrobis xarisxiT unda gansaz-

Rvruliyo538. m. lekveiSvili daudevrobis xarisxis gaTvaliswinebiT, 

calkeul SemTxvevaSi, sasjelis daniSvnaze uaris Tqmasac dasaSvebad 

miiCnevda539. miuxedavad imisa, rom daudevroba uyuradRebobas gulisx-

mobs, uyuradRebobac SeiZleba daiyos xarisxebad da amasTan erTad, 

gasaTvaliswinebelia uyuradRebobis mizezebic, Tu ram gamoiwvia igi, 

ra edo safuZvlad mas. Tu uyuradReboba gamowveuli iyo axlo naTe-

savis gardacvalebiT an mZimed damTrgunveli informaciis mosmeniT, 

es sasjelis Semamsubuqebel garemoebad unda iqnas gaTvaliswinebuli. 

3.3. qmedebis umarTlobis ganmsazRvreli obieqturi niSnebi

3.3.1. samarTlebrivi sikeTe da misi Rirebuleba

aRiarebulia, rom sasjelis zomis konkretizaciisTvis da uma-

rTlobis xarisxis gansazRvrisTvis mniSvnelovania im samarTlebrivi 

sikeTis Rirebuleba, romelic dazianda an romelsac safrTxe Seeqmna. 

sayrdeni wertili, rasac sasjelis zomis gansazRvra efuZneba, aris 

qmedebis SemadgenlobiT gaTvaliswinebuli Sedegi, romelic samarT-

lebriv sikeTeze zemoqmedebaSi gamoixateba. erTmaneTisagan imijneba 

Sedegi, romlis gradacia SesaZlebelia da Sedegi, romlis daxarisxebac 

536  naWyebia g., sisxlis samarTali, saxelmZRvanelo, zogadi nawili, Tb., 2015, gv. 

395.
537  naWyebia g., dasax. naSr., gv. 399; naWyebia g., brali, rogorc socialuri filo-

sofiis kategoria, Tb., 2001, gv. 181. 
538 lekveiSvili m., sasjelis individualizacia rogorc sasjelis Sefardebis mniS-

vnelovani principi, wignSi: Todua n., (red.), sisxlis samarTlis kanonmdeblobis liber-

alizaciis tendenciebi saqarTveloSi, Tb., 2016, gv. 258. 
539  lekveiSvili m., dasax. naSr., gv. 257. 
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SeuZlebelia. magaliTad, janmrTelobis da nivTis dazianeba540 SeiZleba 

simZimis mixedviT daiyos, magram es SeuZlebelia sicocxlis xelyofi-

sas, vinaidan yvela adamianis sicocxles erTnairi Rirebuleba aqvs. 

samarTlebriv sikeTeze zemoqmedebis xarisxi sxvadasxva SemTxveva-

Si gansxvavebulad mowmdeba. magaliTad, Tu samarTlebriv sikeTeze 

zemoqmedebis zoma janmrTelobis dazianebis simZimezea damokidebuli 

janmrTelobis winaaRmdeg mimarTul danaSaulebSi, Tavisuflebis wi-

naaRmdeg mimarTul danaSaulebSi danaSaulebrivi zemoqmedebis inten-

sivoba gansxvavebulad SeiZleba dadgindes. kerZod, roca saqme exeba 

adamianis Tavisuflebis ukanono aRkveTas an mZevlad xelSi Cagdebas, 

gasaTvaliswinebelia is, Tu ramdeni xniT hqonda msxverpls Tavisu-

fleba aRkveTili. SemTxveviTi ar aris isic, rom germaniis ssk-is 239-e 

paragrafis me-3 abzacis 1-li punqtiT, pasuxismgeblobis damamZimebel 

garemoebas warmoadgens mxverplisTvis Tavisuflebis aRkveTa erT kvi-

raze meti xnis vadiT. xolo saqarTvelos ssk-is 144-e muxlis me-2 naw-

ilis `e~ punqtis Tanaxmad, mZevlad xelSi Cagdeba 7 dReze meti dRiT 

qmedebis kvalificirebul Semadgenlobas afuZnebs.

samarTlebrivi sikeTis xelyofis TvalsazrisiT, yvelaze mZime Se-

degs warmoadgens sasikvdilo Sedegi, romelic ara mxolod mkvlelobis 

da gaufrTxileblobiT sicocxlis mospobis ZiriTad SemadgenlobebSi, 

aramed mTel rig kvalificirebul SemadgenlobebSia gaTvaliswinebu-

li, rogorc makvalificirebeli garemoeba. sasikvdilo Sedegi imitom 

aris yvelaze mZime, rom mas ukavSirdeba mospoba yvela individualuri 

Tavisuflebis, romelic sisxlis samarTliT SeiZleba daculi yofi-

liyo541. 

danaSaulebrivi Sedegis simZime samarTlebrivi sikeTis Rire-

bulebidanac gamomdinareobs. sicocxlis mospobis simZime ukavSirdeba 

sicocxlis, rogorc samarTliT daculi sikeTis, mniSvnelobas. daculi 

samarTlebrivi sikeTis mniSvneloba da sikeTis xelyofiT gamowveuli 

Sedegis simZime umarTlobis simZimis Sesafaseblad metad mniSvnelova-

nia. rac ufro metia xelyofili sikeTis mniSvneloba da, Sesabamisad, 

mZime damdgari Sedegi, miT ufro maRalia umarTlobis moculoba.

umarTlobis simZime, Tavis mxriv, zegavlenas axdens sasjelis zomaze. 

magaliTad, sicocxlis mniSvnelobidan gamomdinare, mkvleloba rom mZime 

umarTlobas Seicavs, amitom aris, rom igi isjeba iseTi mkacri sasjeliT, 

rogoricaa uvadod Tavisuflebis aRkveTa (mkvleloba damamZimebel gare-

moebebSi _ ssk-is 109-e mux.). sicocxlis xelyofasTan SedarebiT ufro 

540  Stahl D., Strafzumessungstatsachen zwischen Verbrechenslehre und Straft heorie, Berlin, 2015, S. 
110-111.

541  Stahl D., dasax. naSr., gv. 112.
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msubuqad isjeba sxva samarTlebrivi sikeTis winaaRmdeg mimarTuli dana-

Saulebi.

rodesac vsaubrobT samarTlebrivi sikeTis Rirebulebaze da mis 

mniSvnelobaze qmedebis umarTlobis gansazRvrisTvis, Cndeba kiTxva, ra 

mniSvneloba SeiZleba hqondes mas sasjelis zomis gansazRvrisTvis? aR-

niSnuli sakiTxi did mniSvnelobas iZens danaSaulisTvis sisxlis samar-

Tlis kanonmdeblobiT proporciuli sasjelis gansasazRvravad, magram 

igi arc sasjelis Sefardebis dros kargavs mniSvnelobas, roca saqme 

exeba iseTi Semadgenlobis ganxorcielebas, romelic alternatiulad 

sxvadasxva simZimis Sedegebs iTvaliswinebs. Tu qmedebis SemadgenlobiT 

erT-erT Sedegad adamianis sicocxlis mospobaa gaTvaliswinebuli, misi 

dadgomis SemTxvevaSi msjavrdebuls, bunebrivia, ufro mkacri sasjeli 

unda ganesazRvros, vidre maSin, roca qmedebas sxvisi janmrTelobis an 

qonebis dazianeba mohyveba. SeiZleba dasaxelebuli Sedegebi erTma da 

igive qmedebam gamoiwvios, magram miuxedavad amisa, saxeze iqneba, marTa-

lia, erTi da igive tipis, Tumca, sxvadasxva simZimis umarTloba. 

3.3.2. samarTlebrivi sikeTisTvis safrTxis Seqmna da

Seqmnili safrTxis xarisxis mniSvneloba

qmedebis sisxlissamarTlebrivi umarTlobis simZimis gansazRvrisT-

vis ara mxolod samarTlebrivi sikeTis xelyofis saxiT gamowveuli Se-

degia relevanturi, aramed qmedebiT Seqmnili safrTxe da misi xarisxic. 

rodesac abstraqtuli safrTxis deliqtis ganxorcielebiT konk-

retuli safrTxe Seiqmneba, Sedegis umarTloba icvleba. arsebobs 

deliqtebi, sadac konkretuli safrTxe ar aris qmedebis Semadgenlo-

bis niSani da sakmarisia abstraqtuli safrTxis Seqmna. individual-

uri sikeTisTvis abstraqtuli safrTxis Seqmna qmedebis umarTlobis 

farglebSi fasdeba. aseT deliqtebSi qmedebis umarTlobis Sefasebisas 

mxedvelobaSi miiReba potenciuri zianis moculoba, magaliTad, ram-

deni adamiani SeiZleba dazianebuliyo. roca cecxlis wakideba xde-

ba, mniSvnelovania imis gaTvaliswineba, SenobaSi, romelsac cecxli 

waukides, tipurad, ramdeni adamiani SeiZleba ganTavsdes. satranspor-

to danaSaulebis dros, roca mZRoli arRvevs moZraobis wesebs, mxedv-

elobaSia misaRebi is, Tu ra tipis gzaze moxda wesis darRveva (soflis 

gzaze Tu avtobanze), agreTve moZraobis intensivoba. germanuli sisx-

lis samarTlis mixedviT, mniSvnelovan garemoebad uTiTeben agreTve 

dazianebis albaTobis xarisxs542, magram qarTuli ssk-iT satranspor-

542  Hörnle T., dasax. naSr., gv. 273.
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to danaSaulTa Semadgenloba umetesad Sedegzea orientirebuli da 

sisxlissamarTlebrivi dasjadobisTvis sakmarisi ar aris mxo lod us-

afrTxoebis damrRvevi qmedeba marTlsawinaaRmdego Sedegis gareSe. 

Tumca, aRniSnulis miuxedavad, darRveuli windaxedulobis zomis moc-

uloba gasaTvaliswinebel faqtorad rCeba sasjelis Sefardebis dros 

qarTuli ssk-is mixedviTac, ramdenadac igi damdgar SedegTan erTad 

miuTiTebs qmedebis saSiSroebis xarisxze. garda amisa, aRniSnuli gare-

moeba garkveul suraTsac SeiZleba qmnides damnaSavis pirovnebasTan 

dakavSirebiT, rasac imdenad ver vityviT qmedebiT gamowveul Sede-

gze. maSasadame, imis mixedviT, Tu ramdenad metad da uxeSad dairR-

va windaxedulobis dacvis movaleoba, SegviZlia visaubroT rogorc 

qmedebis, ise misi Camdenis pirovnebis saSiSroebaze. rac ufro daude-

vari, windauxedavia moqmedi piri, misgan miT ufro aris mosalodneli 

normis moTxovnis darRveva. 

abstraqtuli safrTxis deliqtis ganxorcielebiT konkretuli sa-

frTxis Seqmnisas umarTlobis zoma rom icvleba amaze miuTiTebs Tun-

dac is garemoeba, rom konkretuli safrTxis Seqmna pasuxismgeblobis 

damamZimebel garemoebadaa miTiTebuli ssk-is im muxlSi, romelic ab-

straqtul safrTxis deliqts qmedebis ZiriTad Semadgenlobad iTval-

iswinebs. Sesabamisad, sasjelic izrdeba, Tu abstraqtuli safrTxis 

deliqtis ganxorcielebam konkretuli safrTxe Seqmna, rac met saSiS-

roebas qmnis da samarTlebrivi sikeTis xelyofis SesaZleblobis ufro 

maRal xarisxs Seicavs. 

abstraqtuli safrTxis deliqtebSi umarTlobis xarisxis gansaz-

RvrisTvis safrTxis xarisxis gaTvaliswineba Zalzed mniSvnelovania, 

ramdenadac abstraqtuli safrTxe iyofa Zlier da sust abstraqtul sa-

frTxed. Zlieri abstraqtuli safrTxe met saSiSroebas qmnis, vinaidan sa-

frTxis xarisxi da intensivoba sust abstraqtul safrTxeze ufro metia. 

3.4. damnaSavis mier movaleobis darRveva

3.4.1. qmedebis SemadgenlobiT gaTvaliswinebuli movaleobebi

qmedebis umarTlobis gansazRvra damnaSavis movaleobis darRveva-

sac ukavSirdeba. movaleobis or did jgufs ganarCeven. qmedebis Semad-

genlobiT gaTvaliswinebuli movaleobebi sasjelis SefardebisTvis 

relevanturia. saqme exeba movaleobebs, romlebic upirveles yovlisa, 

qmedebis dasjadobas afuZnebs (magaliTad, samsaxurebrivi mosyidva)543. 

movaleobis darRvevis zomazea damokidebuli qmedebis umarTlobis 

543  Hörnle T., dasax. naSr., gv. 278.
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simZimec. movaleobis naklebad mZime darRveva gulisxmobs qmedebis 

naklebad mZime umarTlobas. movaleobis darRvevis da, Sesabamisad, 

qmedebis umarTlobis moculoba movaleobis mniSvnelobas ukavSird-

eba. rac ufro mniSvnelovani movaleobaa darRveuli, miT ufro metia 

qmedebis umarTlobis moculoba. movaleobis mniSvneloba da moculo-

ba calkeul SemTxvevebzec aris damokidebuli da icvleba konkretuli 

viTarebis gaTvaliswinebiT544. 

damnaSavis movaleobas, romelic qmedebis Semadgenlobis tipizire-

bas axdens, miekuTvneba samsaxurebrivi movaleobebi. arsebobs deli-

qtebis ori jgufi. erTia is, romlis ganxorcieleba yvelas SeuZlia, 

xolo meores miekuTvneba deliqtebi, romlis amsrulebloba damok-

idebulia obieqtur niSanze, gansazRvrul movaleobiT mdgomareobaze. 

sisxlissamarTlebrivi umarTloba ara mxolod samarTlebrivi sikeTis 

xelyofiT ganisazRvreba, aramed aseve movaleobis darRveviTac, ro-

melic amsrulebels ekisreboda545. personaluri umarTlobis moZRvre-

bis warmomadgenlebi546 personaluri umarTlobis arsebiT elementad 

swored amsruleblis personaluri movaleobis darRvevas miiCneven547.

movaleobis damrRvevi amsruleblisTvis sasjelis Sefardebisas 

mniSvnelovania, Tu ra moculobiT daarRvia moxelem Tavisi movaleo-

ba. Tu moxelem qrTami moiTxova SedarebiT naklebi mniSvnelobis mova-

leobis darRvevisTvis, igi ar Sefasdeba igivenairad, rogorc qrTamis 

aReba mniSvnelovani movaleobis darRvevisTvis548. 

Tumca, qrTamis aRebis dros, darRveuli movaleobis mniSvnelo-

basTan erTad, aseve gasaTvaliswinebelia moxelis mier moTxovnili Tu 

miRebuli ukanono Semosavlis odenoba. kerZod, Tu ra Tanxa moiTx-

ova moxelem movaleobis sawinaaRmdego qmedebis gansaxorcieleblad. 

qrTamis odenoba msxverplis poziciidanac mniSvnelovania. rac ufro 

maRalia qrTamis odenoba, miT ufro met materialur danakargs ganic-

dis msxverpli. Sesabamisad, socialur-eTikuri TvalsazrisiT, qmedeba 

metadaa gasakicxi. 

qrTamis aRebisas, gasaTvaliswinebeli da mniSvnelovania Semdegi 

faqtoric: magaliTad, proeqtze gacemuli samSeneblo nebarTva qalaqis 

544  Gribbom G., in: LK, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 100.
545  Ebert U., Kühl K., Das Unrecht der vorsätzlichen Straft at, Jura 1981, S. 233.
546  Ebert U., Kühl K., Das Unrecht der vorsätzlichen Straft at, Jura 1981, S. 233.
547  maTi TvalsazrisiT, erTmaneTisgan imijneba qmedebaze damokidebuli da ams-

rulebelze damokidebuli qmedebis umarTloba. personalur umarTlobaSi mniSvnelo-

van adgils ikavebs amsruleblisTvis damaxasiaTebeli obieqturi niSnebi da umarTlo-

bis subieqturi elementebi.
548  Stree, in: Schöncke/Schröder, Strafgesetbuch, Kommentar, 27. Aufl ., München, 2006, S. 762, §46 

Rn. 17.
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ganaSenianebisTvis aris mniSvnelovani Tu igi gaica saojaxo saxlisTvis 

miSenebis gansaxorcieleblad. mniSvnelovania aseve imis mxedveloba-

Si miReba, Tu ra moculobiT scdeba moxelis qmedeba marTlzomieri 

qmedebis farglebs. aseve damnaSavis samsaxurebrivi poziciis, ierarqi-

is gaTvaliswinebac. kerZod, igi aris Sesabamisi samsaxuris ufrosi, Tu 

ufrosis daqvemdebarebaSi myofi piri549. 

damnaSavis statusi da adgili ierarqiul sistemaSi rom mniSvnelova-

nia sasjelis zomis dasadgenad, es Cans qarTuli ssk-danac, vinaidan kode-

qsis kerZo nawilis rig muxlebSi pasuxismgeblobis damamZimebel garemoe-

bad gvxvdeba damnaSavis Tanamdebobrivi mdgomareoba, statusi. kerZod, 

danaSaulis Cadena politikuri Tanamdebobis mqone piris mier da a. S. 

samoxeleo danaSaulTa qmedebis Semadgenloba icavs koleqtiur 

samarTlebriv sikeTes. upirveles samarTlebriv sikeTed miiCneven 

moxelis mousyidvelobasTan dakavSirebiT da, Sesabamisad, miRebuli 

gadawyvetilebis obieqturobaze, samsaxuris patiosan muSaobaze sazo-

gadoebis ndobas550. samarTlebriv sikeTed nawilobriv aseve miiCneva 

samsaxurebrivi eTika da administraciis gamarTuli funqcionireba551. 

movaleobis darRvevas adgili SeiZleba hqondes ara mxolod kole-

qtiuri, aramed aseve individualuri samarTlebrivi sikeTis winaaRm-

deg mimarTul danaSaulebSic. movaleobis darRveva am SemTxvevaSic 

iZens mniSvnelobas umarTlobis moculobis dasadgenad. aseT deliq-

tad asaxeleben sqesobriv kavSirs 16 wlis asaks miuRwevelTan552.

dasaxelebuli deliqtebisTvis saerTo faqtors warmoadgens is, 

rom amsrulebelsa da msxverpls Soris danaSaulis Cadenamde social-

uri urTierToba arsebobda. socialuri damokidebuleba SeiZleba emy-

arebodes damnaSavisadmi konkretul-individualur ndobas an damnaSa-

vis socialur rols, magaliTad, maswavleblis SemTxvevaSi. aRniSnuli 

damokidebuleba damnaSaves aZlevs msxverplis winaaRmdeg moqmedebis 

iseT SesaZleblobebs, rac sxvas ar gaaCnia. gansxvavebulia aseTi damok-

idebulebis xarisxi da aqedan gamomdinare msxverplis TviTdacvis Sesa-

ZleblobebTan dakavSirebiT uZlurebis masStabi, rac sasjelis Sedare-

biT Sefardebas SesaZlebels xdis. sisxlis samarTlis literaturaSi 

miCneulia, rom damnaSavis mier Tanamdebobis gamoyenebisas danaSaulis 

umarTloba izrdeba553. 

Tanamdebobis gamoyeneba danaSaulis Casadenad sisxlissamarTle-

549  Hörnle T., dasax. naSr., gv. 279.
550  Lackner/Kühl, Strafgesetzbuch, Kommentar, 28. Aufl ., München, 2014, S. 1642, §331 Rn. 1.
551  Lenckner T., Privatisierung der Verwaltung und `Abwahl des Strafrechts~?, ZStW 1994, S. 538-539.
552  Hörnle T., dasax. naSr., gv. 279.
553  Hörnle T., dasax. naSr., gv. 280.
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briv umarTlobas rom zrdis, amaze miuTiTebs qarTuli ssk-is kerZo 

nawilis is muxlebic, romelic pasuxismgeblobis makvalificirebel 

garemoebad iTvaliswinebs samsaxurebrivi mdgomareobis gamoyenebas 

(ssk-is 137-e mux. me-2 naw. `a~ punqti). rodesac damnaSave borotad 

iyenebs samsaxurebriv mdgomareobas, xSirad, msxverpls Tavdacvis Ses-

aZlebloba warTmeuli an SezRuduli aqvs, rac mas erTgvarad umweo 

mdgomareobaSi agdebs. SeiZleba iTqvas, rom Tanamdeboba Tanamdebobis 

pirs uadvilebs danaSaulis Cadenas, rac zrdis qmedebis gasakicxaobas. 

damnaSaves danaSaulis Cadena SeiZleba gauadvilos ara mxolod mis-

ma Tanamdebobam, aramed sxvagvarma socialurma urTierTobam, romelic 

damnaSavesa da msxverpls Soris arsebobda. magaliTad, roca saqme exeba 

meurves, mzrunvels. Tu igi am mdgomareobas borotad gamoiyenebs misi 

zrunvis qveS myofi piris mimarT sqesobrivi danaSaulis Casadenad, uma-

rTlobis xarisxi am SemTxvevaSic maRali iqneba. aseT dros msxverplis 

TviTdacvis unari SezRudulia. amitomac, qarTvelma kanonmdebelma 

sqesobriv danaSaulTa TavSi igi pasuxismgeblobis damamZimebel gare-

moebad gaiTvaliswina (ssk-is 137-e mux. me-3 naw. `e~ punqti). 

3.4.2. qmedebis SemadgenlobiT gauTvaliswinebeli 

movaleobebi

maSin, roca qmedebis SemadgenlobiT gaTvaliswinebuli movaleobebi 

sasjelis SefardebisTvis relevanturia, sakamaTod miiCneva qmedebis 

SemadgenlobiT gauTvaliswinebeli movaleobebi. adre germanul 

marTlmsajulebaSi, profesiuli da socialuri statusi sasjelis Se-

fardebis dros mniSvnelovan garemoebad miiCneoda. magaliTad, ukano-

no abortisTvis braldebuli saeklesio Temis xelmZRvanelis movaleo-

bad, misi Tanamdebobis gaTvaliswinebiT, miCneul iqna gansakuTrebiT 

uzado (unaklo) cxovrebiT cxovreba. simTvraleSi Cadenili satrans-

porto danaSaulisTvis braldebul moxeles waredgina moTxovna, rom 

igi samsaxuris gareTac unda yofiliyo samagaliTo. aRniSnuli moTx-

ovna ssk-dan ar gamomdinareobs, razec miuTiTebs is, rom satranspor-

to danaSaulTa TavSi arsebuli muxlebiT qmedebis kvalifikaciisTvis 

(magaliTad, 276-e muxliT) mniSvneloba ar gaaCnia damnaSavis profesi-

ul saqmianobas. igi ar aris qmedebis arc ZiriTadi da arc kvalifi-

cirebuli Semadgenlobis niSani. amitom, Tanamdebobis pirebisTvis way-

enebuli gansakuTrebuli moTxovna windaxedulobis dacvaze ramdenad 

gasaTvaliswinebelia sasjelis daniSvnis dros, interpretaciis sagans 

warmoadgens. aRniSnuli movaleobebis gaTvaliswinebiT sasjelis gam-
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kacrebas Tanamedrove literaturaSic yavs momxreebi, romlebic sas-

jelis gazrdis safuZvels damnaSavis gazrdil danaSaulebriv energi-

aSi xedaven. avtorTa erTi nawilis da germaniis uzenaesi federaluri 

sasamarTlos zogierTi gadawyvetilebis mixedviT, braldebulis pro-

fesiuli Tanamdebobis gaTvaliswineba sasjelis Sefardebis dros ma-

Sinaa dasaSvebi, roca profesiasa da danaSauls Soris Sinagani kavSiri 

arsebobs. germaniis sasamarTlo praqtikaSi erT-erT saqmeze, romel-

ic exeboda amerikeli samxedro mosamsaxuris mier Cadenil danaSauls, 

uaryofili iqna damnaSavis profesiasa da Cadenil danaSauls Soris 

aseTi Sinagani kavSiri, vinaidan amerikeli samxedro pasuxismgebeli 

ar iyo germaniis federaciuli respublikis Sinagan usafrTxoebaSi554. 

garda amisa, roca saqme exeba samxedro mosamsaxuris mier sazRvarga-

reT danaSaulis Cadenas, sazRvargareT misi gasamarTlebis SemTxvevaSi 

SeiZleba marTlmsajulebis ganmaxorcielebelma ucxo qveynis organom 

msjavrdebuls ar wauyenos gansakuTrebuli moTxovnebi misi profe-

siuli saqmianobis gamo. magram, ar aris gamoricxuli, rom mSobliur 

qveyanaSi gasamarTlebis SemTxvevaSi sasjelis damamZimebel garemoebad 

iqnas miCneuli is, rom danaSauli Caidina iseTma pirma (samxedro mo-

samsaxure) romlis mimarT saxelmwifos da sazogadoebas gansakuTrebu-

li ndoba hqonda. SemTxveviTi ar aris is, rom samxedro mosamsaxuris 

mier zogierTi danaSaulis Cadenaze sazogadoeba mwvaved reagirebs, 

rac gamomdinareobs im maRali ndobidan, rac samxedro mosamsaxureebis 

mimarT arsebobs. samxedro mosamsaxuris mier danaSaulis, gansakuTre-

biT sazRvargareT, Cadenisas ibRaleba samxedro samsaxuris da qveynis 

imiji, avtoriteti, ramac negatiuri zegavlena SeiZleba hpovos sasje-

lis zomazec, damnaSavis mSobliur qveyanaSi gasamarTlebis dros. 

germaniis uzenaesi sasamarTlos erT-erTi gadawyvetilebiT, sasje-

lis damZimebasTan dakavSirebiT arasakmarisad iqna miCneuli damnaSavis 

mxolod profesiul poziciaze, Tanamdebobaze miTiTeba. gakritikebu-

li iqna qvemdgomi instanciis sasamarTlos gadawyvetileba, romelSic 

pasuxismgeblobis damamZimebel garemoebad iqna Sefasebuli braldebu-

lis Tanamdeboba, kerZod, is, rom igi advokati iyo, miuxedavad imisa, 

rom Cadenil danaSaulsa da damnaSavis profesias Soris Sinagani kav-

Siri ar arsebobda. uzenaesi sasamarTlos gadawyvetilebiT, profesia 

mxolod maSin aris damamZimebeli garemoeba, roca danaSaulsa da damna-

Savis profesiul mdgomareobas Soris Sinagani kavSiri arsebobs. aseTi 

kavSiris ararseboba, sasjelis damZimebas gamoricxavs555.

t. hiornle Tvlis, rom gansaxilvel sakiTxze manamde gamoTqmuli 

554  BGH NStZ 1981, S. 258.
555  Wistra 1982, S. 65.
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mosazrebebis gaTvaliswinebiTac, gadauwyveteli rCeba sakiTxi imasTan 

dakavSirebiT, Tu ras niSnavs profesiasa da danaSaulis ganxorcielebas 

Soris kavSiri. agreTve, qmedebis Semadgenlobis gareT myof movaleo-

bas SeuZlia Tu ara umarTlobis gazrda, da ra safuZvliT. hiornle 

problemis gadawyvetis sakuTar versias gvTavazobs da damnaSavis mier 

Tanamdebobis gamoyenebas mxolod maSin Tvlis umarTlobis damamZimeb-

el garemoebad, roca movaleoba, marTalia, qmedebis Semadgenlobis ga-

reTaa, magram miuxedavad amisa, danaSaulis ganxorcielebas arsebiTad 

gansazRvravs. aseTi movaleoba SeiZleba arsebobdes Semdegi profe-

siuli saqmianobis SemTxvevaSi: mrCevelis, maSvelis, damcvelis rangSi 

muSaobisas. maSasadame, damnaSavis Tanamdeboba maSinaa mniSvnelovani, 

roca igi gansakuTrebul ndobas warmoSobs da damnaSave amgvarad war-

moqmnil SesaZleblobas dazaralebulis samarTlebrivi sikeTis xely-

ofisTvis iyenebs556.

sisxlis samarTlis literaturaSi damnaSavis poziciasa da mis mier 

Cadenil danaSauls Soris Sinagani kavSiris arsebobis magaliTad mohyavT 

SemTxveva, roca gamyidveli Tavis samsaxurs iyenebs danaSaulebrivi gziT 

mopovebuli nivTebis, kerZod, moparuli qurqis, gasaRebisTvis557.

hiornle ar eTanxmeba zemoT ganxilul SemTxvevaSi damnaSavis pozi-

ciasa da Cadenil danaSauls Soris iseTi Sinagani kavSiris arsebobas, 

romelic sasjelis SefardebisTvis iqneboda relevanturi. igi Tvlis, 

rom profesiuli Tanamdeboba, romelic danaSaulTan Sinagan kavSirSia, 

farTod ar unda iqnas gagebuli. mas misaRebad ar miaCnia sasjelis 

Sefardebis dasabuTeba im gagebiT, rom danaSaulis gziT im profesiis 

avtoriteti ziandeba, romelsac damnaSave warmoadgens. Tumca, amgvar 

dasabuTebas pozitiuri generaluri prevenciis TvalsazrisiT dasaSve-

bad miiCnevs558. 

hiornle kritikulad ganixilavs aseve mosazrebas, romelic dam-

naSavis mier sakuTari qmedebis mniSvnelobis srulyofil codnas sas-

jelis SefardebisTvis arsebiTad Tvlis. mas mxedvelobaSi aqvs SemTx-

veva, roca eqimi mkacrad dasajes narkotikebiT vaWrobisTvis ara misi 

profesiidan gamomdinare, aramed imitom, rom man sxvebze ukeT icoda 

aRniSnuli qmedebis saSiSroebaze. igi Tvlis, rom codnis uqonloba 

sasjelis SefardebisTvis relevanturia, magram qmedebis mniSvnelo-

bis srulyofili warmodgena umniSvneloa559. codnis uqonloba an cod-

nis nakleboba, rom mniSvnelovania amaze metyvelebs Tundac Secdoma 

556  Hörnle T., dasax. naSr., gv. 282.
557  Gribbom G., in: LK, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 104.
558  Hörnle T., dasax. naSr., gv. 282-283.
559  Hörnle T., dasax. naSr., gv. 283.
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akrZalvaSi, romelic qarTuli ssk-is mixedviTac qmedebis samarTle-

briv Sefasebaze gavlenas axdens.

sworadaa aRniSnuli germanul sisxlis samarTlis literaturaSi, 

rom Tu germanuli ssk-is me-17 paragrafiT sasjelis Semsubuqebis Sesa-

Zlebloba arsebobs qmedebis umarTlobis gacnobierebis ararsebobisas 

(igulisxmeba akrZalvaSi miutevebeli Secdoma), damnaSavis mier samarT-

lis codna Sedegis saxiT ar iZleva sasjelis gamkacrebis safuZvels560. 

qmedebis mniSvnelobaze srulyofili codnis qona unda miviCnioT 

danaSaulis tipur SemTxvevad, gansxvavebiT, codnis arqonis an Sez-

Rudvisgan. Sesabamisad, is, rac danaSaulis tipur SemTxvevas warmoad-

gens, ver iqneba miCneuli pasuxismgeblobis damamZimebel garemoebad. 

garda amisa, sakamaTo SeiZleba iyos isic, aris Tu ara qmedebis mniS-

vnelobis codna umarTlobis xarisxTan dakavSirebuli problema. igi 

ufro metad, bralis xarisxis gansazRvris konteqstSi unda iZendes 

mniSvnelobas561. 

4. umarTlobis Semamsubuqebeli garemoebebi

sisxlis samarTlis mecnierebaSi aRiarebulia, rom ara mxolod bra-

li, aramed umarTlobac SeiZleba xarisxebad daiyos, romelsac mniSvne-

loba aqvs ara imdenad sasjelis SefardebisTvis, ramdenadac sasjelis 

sakanonmdeblo sistematikisTvis. maSin, roca kanoni calkeul qmedebis 

Semadgenlobebs sxvadasxva zomis sasjeliT afasebs, aRiarebs umarT-

lobis xarisxsac562.

araerTgvarovani mosazrebaa gamoTqmuli imasTan dakavSirebiT, Tu 

rogor unda dadgindes umarTlobis xarisxi. aRniSnulis Sesaxeb mniS-

vnelovania is, rom kanoni qmedebis umarTlobis gamomricxveli gare-

moebebis garda icnobs privilegirebul qmedebis Semadgenlobebs, ro-

melSic, Cveulebrivi SemTxvevis sapirispirod, xarisxobrivad msubuqi 

umarTlobaa tipizirebuli563. 

gansaxilvel sakiTxze arsebobs gansxvavebuli mosazrebac, romel-

ic privilegirebul qmedebis SemadgenlobaSi bralis Semamsubuqebel 

garemoebebsac moiazrebs. 

560  NStZ 1988, S. 175.
561  Tu ar gaviTvaliswinebT qarTuli ssk-is 36-e muxls, romlis mixedviTac, 

akrZalvaSi miutevebelma Secdomam, sxvisi sicocxlis mospobisas, ganzrax mkvlelobis 

umarTloba SeiZleba gamoricxos. 
562  Küper W., Zur irrigen Annahme von Strafmilderungsgründen, GA 1968, S. 327; Küper W., Die 

Grundlagen der Kompensation und Voraussetzungen der Straff reierklärung nach §199 StGB, JZ 1968, S. 657.
563  Küper W., Die Grundlagen der Kompensation und Voraussetzungen der Straff reierklärung nach 

§199 StGB, JZ 1968, S. 657.
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rodesac kanonmdebeli gansazRvravs sasjelis zomas danaSaule-

brivi qmedebisTvis, swored qmedebis sisxlissamarTlebrivi umarTlo-

bis simZimes unda daeyrdnos. Tu sisxlissamarTlebrivi umarTlobis 

simZime, pirvel rigSi, qmedebis kriminalizaciis da Sesabamisi zomis 

sasjelis dasadgenadaa mniSvnelovani, brali mniSvnelobas sasjelis 

Sefardebis dros iZens, rameTu brals rogorc personalur umarT-

lobas da sxvagvarad qcevis SesaZleblobas kanonmdebeli ver daad-

gens danaSaulis Cadenamde. Tumca, umarTlobis simZime ara mxolod 

kanonmdeblobis doneze sasjelis zomis dasadgenad, aramed (calkeul 

SemTxvevaSi) sasjelis Sefardebis drosac SeiZleba iyos mniSvnelovani 

mosamarTlisTvis, ramdenadac, zogjer saxezea umarTlobis Semamsub-

uqebeli iseTi garemoeba, rac kanonmdebels qmedebis sakanonmdeblo 

Semadgenlobis Seqmnisas ar gauTvaliswinebia. 

zogierTi mecnieri aRniSnavs, rom qmedebis da Sedegis umarTlobis 

gansazRvriT umarTlobis simZime jer kidev ar aris sabolood dad-

genili. sasjelis Sefardebis dros gasaTvaliswinebeli umarTlobis 

Semamsubuqebeli faqtorebi or jgufad SeiZleba daiyos, romlebsac 

umarTlobis etapze (da ara bralis etapze) SeuZliaT ganapirobon 

qmedebis ufro msubuqad Sefaseba. erT-erT jgufs miekuTvneba iseTi 

garemoebani, romlebic qmedebis ganxorcielebis dros arsebobs. xolo, 

meore mxriv, Sedegis umarTloba SeiZleba danaSaulebrivi qmedebis 

ganxorcielebis Semdeg Seicvalos564. aRniSnuli mosazreba eyrdnoba im 

debulebas, rom umarTlobis Semsubuqeba danaSaulis Cadenis Semdgom 

ganxorcielebul qmedebasac SeuZlia. magaliTad, zianis anazRaureba. 

meore mxriv, moqmedi piris pasuxismgeblobis sferos sruli mi-

kuTvneba Sedegis umarTlobisTvis, SeiZleba araadekvaturi iyos565. 

vinaidan, qmedebiT gamowveuli Sedegis garda, qmedebis mniSvnelobas 

da saSiSroebis moculobas sxva faqtorebic gansazRvraven.

sasjelis Sefardebis moZRvrebaSi aRiarebulia, rom danaSaulis 

genezisSi msxverplis monawileoba umarTlobis simZimis Semamsubuqe-

beli faqtoria. k. geperts amis magaliTad mohyavs ganxorcielebul 

gaufrTxileblobiT satransporto danaSaulSi msxverplis Tanamize-

zobriobaze praqtikaSi sakmaod cnobili SemTxveva566. am SemTxvevaSi 

ganxorcielebul danaSaulSi msxverplis Tanamizezobriobis ganmsaz-

Rvreli aris sakuTari TavisTvis Segnebulad safrTxis Seqmna, rac ar 

gulisxmobs damdgari saziano Sedegis mimarT msxverplis nebelobiT 

564  Hörnle T., Tatproportionale Strafzumessung, Berlin, 1999, S. 283.
565  Hörnle T., dasax. naSr., gv. 284.
566 Geppert K., Rechtfertigende `Einwilligung~ des verletzten Mitfahrers bei Fahrlässigkeitsstraft aten 

im Strassenverkehr?, ZStW 83 (1971), S. 999.
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damokidebulebasac (msxverplis survilis arsebobas). is, rom msxver-

plma icoda qmedebis ganxorcielebisas damnaSavis qmedebis saSiSroeba-

ze, ar niSnavs imas, rom mas surda kidec mosalodneli Sedegi, romlis 

dadgomis SesaZleblobasac acnobierebda. magaliTad, rodesac mTvral 

mZRols manqanaSi ujdeba fxizeli adamiani, romelsac ar surs, rom 

moxdes avtoavaria, magram acnobierebs, rom es SesaZlebelia. swored 

es inteleqtualuri momenti, msxverplis mier imis gacnobiereba, rom 

damnaSavis qmedeba mas safrTxes uqmnis, marTalia, ar gamoricxavs 

qmedebis umarTlobas, magram amsubuqebs mas. umarTlobas igi miT ufro 

ver gamoricxavs maSin, roca saqme exeba aradeponirebad samarTlebriv 

sikeTes. Tumca, msxverplis monawileoba danaSaulis genezisSi, mxedve-

lobaSi miiReba sasjelis Sefardebis dros. 

danaSaulis genezisSi msxverplis monawileobis da Tanamizezobrio-

bis sxva SemTxvevebic arsebobs. magaliTad, evTanazia567, romelic saqa-

rTvelos ssk-iT privilegirebul Semadgenlobadaa gaTvaliswinebuli. 

maSasadame, Tavad kanonmdebelmac Seafasa aRniSnuli garemoeba uma-

rTlobis Semamsubuqebel faqtorad, rac sasjelis zomazea asaxuli. 

aqedan gamomdinare, mosamarTle igive garemoebas sasjelis daniSvnisas 

ver gaiTvaliswinebs orjer Sefasebis akrZalvis principis gaTvalis-

winebiT. Tu ssk-iT ar iqneboda gaTvaliwinebuli aRniSnuli privile-

girebuli Semadgenloba, sasjelis daniSvnis dros mosamarTles mou-

wevda imis saTvalavSi miReba, rom mkvleloba ganxorcielda msxverplis 

TxovniT, maSasadame, danaSaulis genezisSi msxverplis monawileobiT. 

umarTlobis Semamsubuqeblad miiCneva is garemoeba, ramac msxver-

plis mier damnaSavisTvis danaSaulis ganxorcielebis Semsubuqeba ga-

moiwvia568. am SemTxvevaSi SeiZleba vigulisxmoT ara mxolod msxverplis 

Tanxmoba im qmedebaze, romlis Sedegadac sabolood igi zaraldeba, 

aramed sxva viTarebac. magaliTad, is garemoeba, ramac msxverplis 

mxridan danaSaulis provocireba ganapiroba. 

msxverplma SeiZleba mravali TvalsazrisiT miiRos monawileoba 

danaSaulis warmoqmnaSi. Tumca, problematuria da amitom, ufro Rrma 

analizs saWiroben is garemoebebi, romlebic msxverplis `Tanabrale-

ulobas~ afuZneben (asabuTeben). umarTlobis Semowmebis funqcia imaSi 

mdgomareobs, rom socialuri konfliqtis sferoSi damnaSavesTan da 

msxverplTan mimarTebiT Seracxvis sferoebi dadgindes. amitom, msx-

verplis winaaRmdeg ganxorcielebuli SemTxvevisTvis pasuxismgeblo-

567  Frisch, Über die „Bewertungsrichtung~ von Strafzumessungstatsachen. Ein Beitrag zur Problema-
tik komparativer Aussagen im Strafrecht, GA 1989, 357. 

568  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 887.
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bis dakisreba legitimuri unda iyos, vinaidan uRirsobis Sefaseba (Un-
werturteil) amasTan mimarTebiTac mniSvnelovania569. 

umarTlobis Semamsubuqebel garemoebebTan dakavSirebiT, liter-

aturaSi gabatonebuli TvalsazrisiT, gansakuTrebul yuradRebas ip-

yrobs is faqtorebi, romlebic nawilobriv gamarTlebis winapirobas 

warmoadgenen. gabatonebuli SexedulebiT, qmedebis umarTlobis kvan-

tificireba SesaZlebelia umarTlobis gamoricxvisas TandaTanobiTi 

gradaciis gziT. maSinac, roca gamamarTlebel garemoebaTa Semowmebas 

iqamde mivyavarT, rom sasjelis gamoricxva SeuZlebelia, imitom, rom 

qmedebis srulad gamarTleba SeuZlebelia, sasjelis Semcireba mainc 

SeiZleba iyos dasaSvebi. rac ufro metia gamamarTlebeli garemoebis 

niSnebi, miT ufro metad SeiZleba danaSaulebrivi qmedebis umarT-

loba Semsubuqdes570. aRniSnuli debuleba emyareba Sexedulebas, rom-

lis mixedviTac, ara mxolod qmedebis Semadgenlobis, aramed qmedebis 

gamamarTlebeli garemoebis nawilobrivi ganxorcieleba dasaSvebia. 

magaliTad, gamamarTlebeli ukiduresi aucileblobis dros daculi 

sikeTe xelyofils mniSvnelovnad unda aRematebodes, magram Tu es 

piroba darRveulia da daculi sikeTe xelyofils saWiro moculo-

biT ar aRemateba, saxezea qmedebis gamamarTlebeli garemoeba nawilo-

briv anu gamamarTlebeli ukiduresi aucileblobis niSnebi srulad ar 

aris saxeze. gamamarTlebeli garemoebis niSnebis nawilobriv arseboba 

SeiZleba damakmayofilebeli iyos bralis gamoricxvisTvis, magram ver 

iqneba sakmarisi qmedebis (srulad) gamarTlebisTvis571. amitomac aris, 

rom xSirad qmedebis marTlwinaaRmdegobas ar gamoricxavs is, rac sapa-

tiebel garemoebad miiCneva. amis magaliTad SeiZleba dasaxeldes kvan-

tificiuri ukiduresi aucilebloba, romelic Tanamedrove sisxlis 

samarTlis Sesabamisad, marTlwinaaRmdegobas ar gamoricxavs. mocemul 

SemTxvevaSi gamamarTlebeli garemoebebi mxolod nawilobrivaa saxeze 

(Tundac safrTxeSi samarTlebrivi sikeTis arsebobis da am sikeTis 

dacvis miznis saxiT). miuxedavad imisa, rom gamamarTlebeli garemoe-

bebis nawilobrivi arseboba qmedebis gamarTlebisTvis arasakmarisia da 

bralis gamoricxvisTvis zogjer sakmarisi aRmoCndeba, Cveni yuradRe-

bis sagans warmoadgens iseTi SemTxveva, roca bralic ar gamoiricxeba, 

vinaidan saubaria sasjelis Sefardebis dros sasjelis Semsubuqebaze. 

maSin, roca qmedebis gamarTlebisTvis saWiroa gamamarTlebeli 

garemoebis yvela niSnis arseboba, umarTlobis xarisxis gaTvalis-

569  Hörnle T., dasax. naSr., gv. 284.
570  Hörnle T., dasax. naSr., gv. 285.
571  Noll P., Tatbestand und Rechtswidrigkeit: Die Wertabwägung als Prinzip der Rechtsfertigung, 

ZStW 1965, S. 17.
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winebiT, sasjelis SemsubuqebisTvis sakmarisia Tundac gamamarTlebe-

li garemoebis romelime niSani iyos saxeze. magaliTad, maSin, roca 

damnaSave aucilebeli mogeriebis mdgomareobaSi moqmedebda da mis 

farglebs gadaacila, umarTlobis xarisxi naklebia, vidre maSin, roca 

ukiduresi mdgomareoba saerTod ar arsebobda. Tu kanonmdebeli ar 

akeTebs damnaSavis moqmedebis mdgomareobis aseT diferencirebas, ma-

Sin mosamarTlem sasjelis Sefardebisas unda gaiTvaliswinos igi572. 

marTalia, qarTuli ssk mkvlelobasTan dakavSirebiT iTvaliswinebs 

sasjelis Semsubuqebas aucilebeli mogeriebis mdgomareobis farglebs 

gadacilebis gamo, magram aRniSnuli Semamsubuqebeli garemoeba sxva 

SemTxvevebSic, sxva samarTlebrivi sikeTis dazianebasTan dakavSireb-

iTac, SeiZleba iyos mniSvnelovani, vinaidan SeiZleba aucilebeli mo-

geriebis farglebs gadacilebas Sedegad ara mxolod sicocxlis, ar-

amed sxva samarTlebrivi sikeTis xelyofac mohyves. 

aRsaniSnavia is garemoeba, rom germanul sisxlis samarTalSi ara 

mxolod umarTlobas, aramed marTlwinaaRmdegobasac yofen xarisxebad 

(Grad der `Rechtswidrigkeit~)573. Tumca, es SeiZleba sakamaTo iyos, vinaidan 

qmedeba an aris marTlsawinaaRmdego an ar aris574. marTlwinaaRmdego-

ba aRniSnavs qmedebis damokidebulebas samarTalTan. kerZod, qmedebis 

winaaRmdegobas samarTlis normis moTxovnebsa da akrZalvasTan. qmede-

ba ar SeiZleba kanons da samarTlis normas sanaxevrod ewinaaRmde-

gebodes. marTlwinaaRmdegoba formaluri niSania da misi xarisxebad 

dayofac metad saeWvoa. maSin, roca marTlwinaaRmdegoba xarisxebad ar 

iyofa, sazogadoebrivi saSiSroeba da umarTloba xarisxebad diferen-

cirebas eqvemdebareba. 

572  Hettinger M., Das Doppelverwertungsverbot bei strafrahmenbildende Umstände, Berlin, 1982, S. 
115.

573  Hettinger M., ebenda, S. 115.
574  cqitiSvili T., qmedebis marTlwinaaRmdegobis sakiTxisaTvis, wignSi: besarion 

zoiZe 60, saiubileo krebuli, Tb., 2013, gv. 228. 
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4.1. danaSaulis genezisSi msxverplis monawileoba.

Tanxmobis msgavsi SemTxvevebi

mocemul SemTxvevaSi ganxilvis sagans warmoadgens ara Tanxmoba 

zogadad, aramed im samarTlebrivi sikeTis xelyofasTan dakavSirebiT, 

romelic srulad deponirebadi ar aris, _ zneobis sawinaaRmdego Tanx-

moba; danakargis (zaralis) moculobaze, _ arasruli codna. 

rogorc cnobilia, Tanxmoba marTlwinaaRmdegobis gamomricxveli 

erT-erTi garemoebacaa, magram gansaxilveli sakiTxi exeba ara aseT 

Tanxmobas, aramed iseTs, romelsac qmedebis gamarTleba da marTlwi-

naaRmdegobis gamoricxva ar SeuZlia. 

rodesac saubaria dazaralebulis Tanxmobis mniSvnelobaze sas-

jelis SemcirebasTan dakavSirebiT, gasaTvaliswinebelia isic, SeeZlo 

Tu ara msxverpls samarTlebriv sikeTeze uaris Tqma gaecnobiere-

bina an xom ar hqonda adgili iZulebis msgavs situacias575. imisTvis, 

rom Tanxmobam qmedebis gamarTleba an sasjelis Semcireba ganapiro-

bos, aucilebelia samarTlebrivi sikeTis matarebeli ar iyos mokle-

buli gacnobierebuli gadawyvetilebis unars. aseTi piri, marTalia, 

samarTlebrivi sikeTis matarebelia, magram misi `Tanxmoba~ moklebu-

lia samarTlebriv mniSvnelobas da, Sesabamisad, ver axdens gavlenas 

qmedebis samarTlebriv Sefasebaze. SemTxveviTi ar aris is garemoebac, 

rom janmrTelobis dacvis Sesaxeb saqarTvelos kanoniT, samedicino 

manipulaciisTvis saWiroa pacientis Tanxmoba, magram Tu mas ar Seu-

Zlia gacnobierebuli gadawyvetilebis miReba, saWiroa misi kanonieri 

warmomadgenlis Tanxmoba. es yovelive miuTiTebs Tanxmobis samarTle-

brivi mniSvnelobisTvis Tanxmobis gamcemi piris mdgomareobis gaTval-

iswinebis aucileblobaze. 

rogorc ukve aRiniSna, msxverplis Tanxmobis, rogorc sasjelis 

Semamsubuqebeli garemoebis gaTvaliswinebisas, mxedvelobis miRma ar 

unda darCes Semdegi: xom ar iyo msxverpli iZulebis msgavs situaciaSi, 

vinaidan iZuleba TavisTavad gamoricxavs Tanxmobas. Tanxmoba gulisx-

mobs imas, rom pirma gadawyvetileba TviTon, damoukideblad miiRo, 

yovelgvari Zaldatanebis gareSe. 

maSasadame, msxverplis uarma sakuTari interesebis dacvaze SeiZle-

ba Seamciros umarTlobis xarisxi, magram mxolod garkveuli winap-

irobebis gaTvaliswinebiT, romelzec ukve iyo saubari.

575  Hörnle T., dasax. naSr., gv. 285-286.
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4.2. msxverplis roli umarTlobis gansazRvraSi

umarTlobis gansazRvraSi msxverplis roli mniSvnelovania, vinaidan 

umarTlobis simZime, pirvel rigSi, samarTlebrivi sikeTis xelyofiT an 

misTvis safrTxis SeqmniT ganisazRvreba. samarTlebrivi sikeTe ki mis 

matarebels gulisxmobs. miuxedavad imisa, rom samarTlebrivi sikeTe da 

misi matarebeli erTmaneTisgan imijneba, samarTlebriv sikeTeze zemo-

qmedeba mis matarebelze zemoqmedebasac niSnavs. aRniSnulidan gamom-

dinare sasjelis zomis gansazRvrisas mniSvnelovania msxverplTan daka-

vSirebuli garemoebebis gaTvaliswineba, romelic sxvadasxva faqtorebs 

moicavs576. 

msxverplTan dakavSirebul garemoebaTagan aRsaniSnavia msxverplis 

asaki, janmrTelobis mdgomareoba, rac SeiZleba mWidrod iyos daka-

vSirebuli samarTlebrivi sikeTisTvis safrTxis Seqmnis moculobis 

gansazRvrasTan. msxverplis asaki sxvadasxva aspeqtiT aris sayuradRe-

bo umarTlobis gansazRvris TvalsazrisiT. Tu msxverpli asakovania, 

mas Tavdasxmis mogeriebis unari SeiZleba daqveiTebuli hqondes da 

a.S. igive iTqmis mcirewlovanzec. amitomac aris, rom qarTuli ssk da-

mamZimebel garemoebad iTvaliswinebs mkvlelobas winaswari SecnobiT 

arasrulwlovnis an umweo mdgomareobaSi myofis mimarT. arasrulw-

lovnebi da fizikuri an fsiqikuri mdgomareobis gamo umweoebi nakle-

bad arian daculi damnaSaveebisgan. dasaxelebuli pirebi gamoirCevian 

mometebuli sisustiT da advilad SeuZliaT gaxdnen danaSaulis msx-

verpli. sxvagvarad SeiZleba iTqvas, rom gamoirCevian viqtimurobiT577. 

msxverplis asaki xSirad xels uwyobs danaSaulebrivi Sedegebis gan-

viTarebas. Tumca, am SemTxvevaSi `Sedegi~ Cveulebrivze ufro farTo 

gagebiTac igulisxmeba. kerZod, rodesac adgili aqvs 16 wlis asaks 

miuRwevelTan sqesobriv kavSirs, ferxdeba arasrulwlovnis normalu-

ri sqesobrivi, gonebrivi ganviTareba578. amitomac isjeba 16 wlis asaks 

miuRwevelTan sqesobrivi kavSiri. ssk-is kerZo nawilSi rom mocemulia 

muxlebi, sadac msxverplis asakzea miTiTeba, dasturia imisa, Tu ra 

mniSvnelovan rols TamaSobs msxverplTan dakavSirebuli faqtorebi 

umarTlobis gansazRvraSi. aRniSnuli faqtorebi SeiZleba iyos sisx-

lissamarTlebrivi umarTlobis rogorc damafuZnebeli, ise damamZime-

beli an Semamsubuqebeli.

576  Maeck M., Opfer und Strafzumessung, Stuttgart, 1983, S. 28 da momdevno; Büch-Schmitz C., 
Opfervertrauen und Strafzumessung, Frankfur/M, 1997, S. 79 da momdevno.

577  wulaia z., kriminologia (zogadi nawili), Tb., 2003, gv. 121-122.
578  Tumca, aRniSnuli Sedegi is Sedegia, romelic qmedebas momavalSi SeiZleba mo-

hyves da jer kidev ar aris damdgari qmedebis ganxorcielebis dros. 
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4.3. msxverplis Tanabraleuloba.                                                                                  

Tavdasxmis  gamiznuli provokacia

germanul iuridiul literaturaSi, danaSaulis genezisSi braleu-

li monawileobis ganmsazRvrel kategoriebs Soris, sxva faqtorebis 

garda, moiazreba agreTve gamiznuli provokaciac: magaliTad, msxver-

pli damnaSaves danaSaulis Casadenad ganawyobs, im mizniT, rom man das-

jadi ziani gamoiwvios an aucilebeli mogeriebis mdgomareobis sababiT 

Tavdamsxmelis xelyofa SeZlos. 

rodesac saubaria damnaSavis provocirebaze, aucilebelia aRiniS-

nos, rom aq ar igulisxmeba danaSaulSi Tanamonawileoba amsruleblis 

waqezebis saxiT, roca provokators amsrulebelTan erTad erTiani 

mizani amoZravebs. garda amisa, gasaTvaliswinebelia isic, rom pro-

vokatori Tavad aris msxverpli. saqarTvelos ssk-is 145-e muxli iT-

valiswinebs pasuxismgeblobas danaSaulis provokaciisTvis, magram da-

naSaulis provokatori, msxverplis garda, SeiZleba iyos mesame piric. 

rac Seexeba aucilebeli mogeriebis mdgomareobis Seqmnis mizniT 

provokaciul qmedebas, mis sisxlissamarTlebriv SefasebasTan daka-

vSirebiT araerTgvarovani mosazreba arsebobs. gabatonebuli Sexed-

ulebiT, Tavdasxmis gamiznuli provokaciis dros TavdacviTi qmedeba 

fasdeba samarTlis borotad gamoyenebad579, maSasadame, rogorc Ta-

vdamsxmelis, ise e. w. Tavdamcvelis qmedeba marTlsawinaaRmdegoa580. 

provokatoris qmedeba imitom ar iTvleba aucilebel mogeriebad, rom 

aucilebeli mogeriebis dros momgeriebeli Tavdacvis surviliT da 

mizniT moqmedebs, magram provokatoris qmedebas aseTi subieqturi niS-

nebi ki ar udevs safuZvlad, aramed Tavdasxmis survili da amitomac 

awyobs igi provocirebas581. 

sawinaaRmdego mosazrebac aris gamoTqmuli aRniSnul sakiTxze, 

romlis Sesabamisad, provokators aqvs mis mier provocirebuli Ta-

vdasxmis mogeriebis ufleba, vinaidan provocirebuli valdebulia ar 

wamoegos ankesze. am mosazrebis mixedviT, Tu provokators mis mier 

provocirebuli Tavdasxmis mogeriebis uflebas CamovarTmevdiT, 

samarTali umarTlobis winaSe aRmoCndeboda Tavdaxrili582. maSasadame, 

msxverplis provokaciuli qmedebis Sefaseba aucilebel mogeriebasTan 

579  Lackner/Kühl, Strafgesetzbuch, Kommentar, 28. Aufl ., München, 2014, S. 270, §32 Rn.14.
580  cqitiSvili T., aucilebeli mogerieba, rogorc pasuxismgeblobis gamomricxve-

li garemoeba, wignSi: feraZe g. (red.), samarTlisa da politikuri azrovnebis istoriis 

narkvevebi, wigni II, Tb., 2012, gv. 632. 
581  BGH NStZ 1983, S. 452; aseve ix. Hörnle T., dasax. naSr., gv. 286.
582  turava m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, 

gv. 376.
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dakavSirebiT, literaturaSi kamaTs iwvevs, magram es ar iTqmis TviT 

provocirebul Tavdamsxmelsa da mis qmedebaze. igi, orive mosazrebis 

gaTvaliswinebiT, dasjas imsaxurebs, Tumca mas sasjeli unda Seumsub-

uqdes im mizezebis mixedviT, romelic qmedebas safuZvlad daedo. 

provocirebulis qmedebis Sesafaseblad provokatoris qmedebis 

mniSvnelobasTan dakavSirebiT Cndeba kiTxva, igi provocirebuli Tav-

damsxmelis brals amcirebs, Tu umarTlobas amsubuqebs?

t. hiornle gamoTqvams mosazrebas, rom msxverplis qmedeba am SemTx-

vevaSi ara mxolod damnaSavis bralze, aramed umarTlobazec moqmedebs. 

igi eTanxmeba kernis mier 1952 wels gamoTqmul mosazrebas, rom gansax-

ilvel SemTxvevaSi sisxlissamarTlebrivi dacvis ufleba SezRudulia 

(`Anspruch auf Strafrechtsschutz gemindert wird~)583, rac umarTlobis xarisxs 

amcirebs. e. i, provokators, misi provokaciuli qmedebis miuxedavad, 

aqvs sisxlissamarTlebrivi dacvis ufleba, magram SezRudulad. metad 

mniSvnelovania is, rom msxverpli uflebas ar kargavs da SezRudulad, 

magram mainc inarCunebs. Tumca, es ar niSnavs provokatoris provoka-

ciuli qmedebis gamarTlebas da misTvis pasuxismgeblobis safuZvlis 

gamoricxvas. msxverpli mis mier provocirebuli Tavdasxmisgan Tavis 

dacvis uflebas imitom ki ar inarCunebs, rom misi provokaciuli qmedeba 

marTlzomieria, aramed imitom, rom provocirebulic aris Tavis mxriv 

valdebuli ar wamoegos provokaciaze. sakiTxis sxvagvarad gadawyvetis 

SemTxvevaSi afeqtSi Cadenili danaSaulis dasjadoba dakargavda le-

gitimacias da (fiziologiuri) afeqti unda ganxiluliyo ara sasjelis 

Semamsubuqebel, aramed pasuxismgeblobis gamomricxav garemoebad. 

msxverplis provokaciuli qmedebiT damnaSavis bralis da umarT-

lobis erTdroulad Semcireba efuZneba ara erTsa da imave garemoebas, 

aramed sxvadasxvas. kerZod, brals amsubuqebs is emociuri mdgomareo-

ba, romelSic damnaSave moqmedebs provokaciuli qmedebis Sedegad, 

xolo umarTlobas amcirebs Tavdacvaze msxverplis uflebis SezRudva. 

4.4. msxverplis winare marTlsawinaaRmdego qmedeba

mocemul SemTxvevaSi ganxilvis sagania msxverplis winare ganz-

raxi, marTlsawinaaRmdego qmedeba, romelic damnaSavis provocirebas 

iwvevs. magram, ukve zemoT ganxiluli SemTxvevebisgan gansxvavebiT, aq 

gansaxilvel kazusebSi msxverpls ar surs, rom Tavisi qmedebiT dana-

Saulis Cadenas gauwios provocireba. amitomac igi ver iqneba ganxilu-

li rogorc msxverplis provokaciuli qmedeba. marTalia, msxverplis 

583  Hörnle T., dasax. naSr., gv. 286.
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winare qmedeba ganzraxia, magram igi ar moicavs TavdasxmiTi qmedebis 

provocirebas. aseT qmedebas warmoadgens magaliTad, msxverplis win-

are qmedebiT ganxorcielebuli Seuracxyofa. 

qarTuli sasamarTlo praqtika mkvlelobisTvis sasjelis Semam-

subuqebel garemoebad miiCnevs mkvlelobis gamowvevas dazaralebulis 

aramarTlzomieri qmedebiT, miuxedavad imisa, rom msjavrdebulis moq-

medeba ar aris ganxorcielebuli fiziologiuri584 afeqtis mdgomareo-

baSi585. 

afeqtSi mkvlelobis ganxorcieleba mkvlelobis Semamsubuqebel 

garemoebad miiCneva saqarTvelos ssk-is 111-e muxliT, magram Semam-

subuqebel garemoebad unda iqnas ganxiluli dazaralebulis winare 

aramarTlzomieri qmedeba, maSinac, roca kumulaciurad saxeze ar aris 

sxva garemoebebi, romelTa arsebobac aris imis winapiroba, rom qmede-

ba ssk-is 111-e muxliT dakvalificirdes. afeqtis gamomwvev mizezad, 

moqmedi qarTuli ssk-is mixedviT, miiCneva msxverplis mier damnaSav-

is an misi axlo naTesavis mimarT marTlsawinaaRmdego Zaladoba, mZime 

Seuracxyofa an sxva mZime amoraluri qmedeba, agreTve msxverplis ar-

aerTgzisi marTlsawinaaRmdego an amoraluri qceviT ganpirobebuli 

fsiqikuri tramva. maSasadame, afeqtis gamomwvevi mizezebidan erT-er-

Tia marTlsawinaaRmdego Zaladoba, Tumca, rogorc T. SavguliZe mar-

Tebulad aRniSnavda, sasjelis Semamsubuqebel afeqtad unda iqnas 

miCneuli dazaralebulis winare iseTi aramarTlzomieri qmedebac, ro-

melic Zaladobad ver dakvalificirdeba. magaliTad, TaRliToba, qur-

doba da sxva586. danaSaulis maprovocirebel dazaralebulis marTlsaw-

inaaRmdego an amoralur qmedebas sasjelis Semamsubuqebel garemoebad 

ganixilaven sxva qarTveli avtorebic587. 

moqmedi ssk-is 111-e muxlis dispoziciis Sesabamisad, afeqti Sei-

Zleba gamoiwvios damnaSavis an misi axlo naTesavis winaaRmdeg ganx-

orcielebulma qmedebam da ara damnaSavis `axloblis~ winaaRmdeg ganx-

orcielebulma qmedebam. Tumca, Zlieri sulieri aRelveba SeiZleba 

584  erTmaneTisgan ganasxvaveben fiziologiur da paTologiur afeqts. paTologi-

uri afeqti pasuxismgeblobas gamoricxavs bralis gamoricxvis Sedegad, xolo fiziolo-

giuri afeqtis dros xdeba pasuxismgeblobis Semsubuqeba, vinaidan igi gavlenas axdens 

adamianis fsiqikaze, amuxruWebs adamianis Segnebul inteleqtualur process. Tumca, 

ar gamoricxavs sxvagvarad moqmedebis SesaZleblobas. ix. SavguliZe T., wignSi: mayaSvi-

li/maWavariani/wereTeli/SavguliZe, danaSauli pirovnebis winaaRmdeg, Tb., 1980, gv. 46. 
585  saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarTlis saq-

meebze, sisxlis samarTlis zogadi nawili, 2005, #4, gv. 3-6.
586 SavguliZe T., afeqtSi Cadenili danaSaulis kvalifikaciis zogierTi sakiTxi 

saqarTvelos ssr sisxlis samarTlis kanonmdeblobasa da praqtikaSi, `sabWoTa samarTa-

li~, 1963, #3, gv. 27-28.
587  goTua z., sisxlis samarTali, zogadi nawili, sasjeli, Tb., 2001, gv. 41. 
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damnaSavis ̀ axloblis~ winaaRmdeg ganxorcielebulma qmedebamac gamoi-

wvios, rac 111-e muxliT qmedebis kvalifikacias gamoricxavs, magram 

igi saTvalavSi unda iqnas miRebuli sasjelis daniSvnis dros, rogorc 

Semamsubuqebeli garemoeba. 

msxverplis winare qmedeba mxolod maSin miiCneva sasjelis Semam-

subuqebel garemoebad, roca sapasuxo qmedeba, rogorc TavdacviTi 

RonisZieba, marTlzomierad ver Sefasdeba. aseT SemTxvevas SeiZleba 

adgili hqondes magaliTad, aucilebeli mogeriebis drosTan dakavSire-

buli sazRvrebis gadacilebis dros. igivenairad aramarTlzimierad 

Sefasdeba agreTve Tavdamcvelis TavdacviTi qmedeba, romelic mo-

geriebis farglebs sxva TvalsazrisiT (araTanazomieri TavdacviTi 

qmedeba) scdeba. aRniSnuli faqtobrivi garemoebebi miCneulia uma-

rTlobis Semamsubuqebel faqtorebad da moixsenieba aucilebeli mo-

geriebis msgavs situaciebad588. 

qarTul sasamarTlo praqtikaSi sasjelis Semamsubuqebel garemoe-

bad iqna miCneuli aucilebeli mogeriebis farglebs gadacilebis dros 

msxverplis viqtimuri qceva589.

aucilebeli mogeriebis farglebs gadacileba rom sasjelis Sem-

subuqebas unda iwvevdes, es Cans qarTuli ssk-danac, romelic aucile-

beli mogeriebis farglebs gadacilebiT Cadenil mkvlelobaze privi-

legirebul Semadgenlobas gvTavazobs (113-e muxli). Tumca, qarTul 

literaturaSi calsaxad ar aris gadawyvetili sakiTxi imis Taobaze, 

aucilebeli mogeriebis farglebs gadacileba umarTlobas amcirebs 

Tu brals. qarTul literaturaSi gabatonebuli SexedulebiT, igi 

swored bralis Semamsubuqebel garemoebad ganixileba. Cndeba kiTx-

va imasTan dakavSirebiTac, SeiZleba Tu ara erT da imave garemoebaSi 

rogorc umarTloba, ise bralic Semsubuqdes. magaliTad, aucilebeli 

mogeriebis farglebs gadacileba xom ar warmoadgens aseT garemoebas? 

germanul sisxlis samarTlis literaturaSi v. kuperis mier ga-

moTqmuli Sexedulebis mixedviT, aucilebeli mogeriebis farglebs 

gadacilebis dros bralis xarisxi Semcirebulia, Tu aucilebeli mo-

geriebis farglebs gadacileba SiSiT aris gamowveuli. dasaxelebuli 

mecnieri SiSiT gamowveul aucilebeli mogeriebis farglebs gadacile-

bas afeqtis msgavs viTarebas uwodebs590. 

aRsaniSnavia is garemoebac, rom kuperis TvalsazrisiT, aucilebe-

588  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 887; Hörnle T., dasax. naSr., 

gv. 287.
589  susg, 2005, #4, gv. 14. 
590  Küper W., Die Grundlagen der Kompensation und Voraussetzungen der Straff reierklärung nach 

§199 StGB, JZ 1968, S. 656. 
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li mogeriebis mdgomareobis gavlisas sapasuxo Seuracxyofis ganxor-

cielebis dros Semcirebulia ara mxolod bralis, aramed umarTlobis, 

qmedebis socialuri saSiSroebis xarisxic591. qarTuli ssk-iT Seuracxy-

ofa arc isjeba, gansxvavebiT germanuli ssk-gan, magram mniSvnelovania 

is, rom gamoTqmuli Sexeduleba dasaSvebad miiCnevs erTdroulad ro-

gorc bralis, ise umarTlobis Semsubuqebas. 

aucilebeli mogeriebis farglebs gadacilebis dros umarTlobis 

zomis Semcireba efuZneba qmedebis sazogadoebrivi saSiSroebis nak-

leb xarisxs592, rac, Tavis mxriv, gamomdinareobs iqidan, rom damnaSave 

nawilobriv uflebis farglebSi moqmedebs, vinaidan mas aqvs Tavdasx-

mis mogeriebis ufleba, Tumca ar gaaCnia iseTi saSualebis gamoyenebis 

ufleba, romelic Tavdasxmis saSiSroebasTan ar aris TanafardobaSi da 

warmoadgens Tavdacvis araproporciul zomas. 

rogorc t. hiornle miuTiTebs, umarTlobis Semsubuqebis xarisxi 

aucilebeli mogeriebis intensiuri da eqstensiuri eqscesis dros gansx-

vavebulia. sasjelis Semcirebis dasabuTeba aucilebeli mogeriebis in-

tensiuri eqscesis dros SedarebiT araproblematuria. samarTlebrivi 

sikeTis xelyofis nawili, romelic aucilebel TavdacviT qmedebas 

efuZneba, Sedegis umarTlobis Sefasebisas mxedvelobaSi ar miiReba. 

aRniSnulidan gamomdinare, Sedegis umarTloba Semcirebulia593. 

warmodgenili TvalsazrisiT, sasjelis Semsubuqeba efuZneba ara 

qmedebis, aramed Sedegis umarTlobis simcires, romelic srulad ar 

aris saxeze. SeiZleba iTqvas, rom sasjeli, mocemul SemTxvevaSi Sedegis 

umarTlobas efuZneba, vinaidan saxezea qmedebis gamamarTlebeli sub-

ieqturi niSnebi, rasac qmedebis umarTloba ver daefuZneba. qmedebis 

umarTlobis ganmsazRvrelad miiCneva gasakicxi subieqturi niSnebiT 

ganxorcielebuli qmedeba, rac aucilebeli mogeriebis farglebs gad-

acilebiT mkvlelobis dros saxeze ar aris. Tu aucilebeli mogeriebis 

mdgomareoba ar arsebobs, arc mis farglebs gadacilebas eqneba adg-

ili, rac imas niSnavs, rom momgeriebeli aucilebeli mogeriebis far-

glebs gadacilebis drosac moqmedebs aragasakicxi subieqturi niSniT. 

momgeriebels aqvs ufleba daicvas samarTlebrivi sikeTe, romelic 

imwuTier da realur safrTxeSia, magram iwvevs imaze met zians, rac 

saWiroa sikeTis dasacavad, iyenebs araproporciul saSualebas. rac 

Seexeba aucilebeli mogeriebis eqstensiur eqsces aq aradroul mo-

591  Küper W., Die Grundlagen der Kompensation und Voraussetzungen der Straff reierklärung nach 
§199 StGB, JZ 1968, S. 657. 

592  SavguliZe T., wignSi: mayaSvili/maWavariani/wereTeli/SavguliZe, danaSauli 

pirovnebis winaaRmdeg, Tb., 1980, gv. 52. 
593  Hörnle T., dasax. naSr., gv. 288.
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geriebasTan gvaqvs saqme anu aucilebeli mogeriebis mdgomareoba arc 

arsebobs, vinaidan safrTxe imwuTieri ar aris. Tu safrTxe ar aris 

imwuTieri da aucilebeli mogeriebis mdgomareoba ar arsebobs, verc 

mis farglebs gadacilebas eqneba adgili. es gansxvavebaa aucilebeli 

mogeriebis farglebs gadacilebasa da aradroul mogeriebas Soris, sx-

vagvarad rom vTqvaT, intensiur da eqstensiur eqscess Soris. aRniSnu-

li sxvaoba udevs safuZvlad maT gansxvavebul mniSvnelobas sasjelis 

SemsubuqebisTvisac.

aucilebeli mogeriebis intensiuri da eqstensiuri eqscesis gasami-

jnavad t. hiornle Semdeg arguments iSveliebs, rac metad mniSvnelo-

vani da gasaTvaliswinebelia: maSin, roca eqstensiuri eqscesis dros 

Tavdasxma damTavrebulia da marTlwesrigi dacvas ar saWiroebs, inten-

siuri eqscesis dros samarTlis dacva jer kidev ar aris dRis wesri-

gidan moxsnili safrTxis imwuTierad arsebobis gamo594. 

Cndeba kiTxva: is qmedeba metad xom ar imsaxurebs dadebiT Sefasebas, 

romelic marTlwesrigis dacvas emsaxureba, vidre is, romelic samagi-

eros mizRva ufroa, vidre TavdacviTi RonisZieba? vinaidan eqstensi-

uri eqscesis dros aucilebeli mogeriebis mdgomareoba realurad ar 

arsebobs, safrTxis imwuTierad ararsebobis gamo, umarTlobis xarisx-

ic aseT dros meti xom ar aris intensiur eqscesTan SedarebiT?

t. hiornle dasmul kiTxvas dadebiTad pasuxobs da Tvlis, rom 

eqstensiuri eqscesis dros, intensiurTan SedarebiT, umarTloba nak-

lebi zomiT mcirdeba, rac imas niSnavs, rom eqscesis intensivirebisas 

umarTlobis Semcirebis meti safuZveli arsebobs. dasaxelebuli mecn-

ieri aRniSnavs, rom msxverpli Tavdamsxmelis ganzraxi marTlsawinaaRm-

dego Tavdasxmis Sedegad safrTxis zonaSi eqceva da es msxverplis sapa-

suxo qmedebis umarTlobas ar gamoricxavs, magram mis zomas amcirebs. 

eqscesis orive SemTxvevaSi umarTlobis Semcireba gansxvavebuli mocu-

lobiT xdeba, vinaidan intensiuri eqscesis dros Tavdasxma grZeldeba, 

rac sapasuxo qmedebas moiTxovs da gadametebuli reaqciac arsebul 

safrTxeze mosalodnelia. eqstensiuri eqscesis dros safrTxe aqtu-

aluri saxiT ar arsebobs, vinaidan safrTxem gaiara. umarTlobis Sem-

subuqebis konkretuli zomis dasadgenad unda iqnas gaTvaliswinebuli 

rogorc Tavdasxmis simZime, ise Tavdasxmaze msxverplis sapasuxo reaq-

cia da maTi Tanafardoba595. 

bralis xarisxis gansazRvrisTvis msxverplis winare qmedebis gaT-

valiswinebasTan dakavSirebiT Cndeba kiTxva, msxverplis mxolod winare 

aramarTlzomieri qmedebaa sasjelis daniSvnis dros gasaTvaliswinebe-

594  Hörnle T., dasax. naSr., gv. 289. 
595  Hörnle T., dasax. naSr., gv. 289-290. 
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li, Tu winare marTlzomieri qmedebac? dasmul kiTxvaze sworad unda 

iqnas miCneuli m. ugrexeliZis pasuxi, romelic Tvlis, rom `dazara-

lebulis qcevam, Tundac igi ar iyos aramarTlzomieri an amoraluri 

warmoSobis, SeiZleba moaxdinos zegavlena damnaSavis fsiqikaSi mimar-

Tulebasa, Sinaarssa da intensiurobaze. maSasadame, mas SeuZlia ze-

gavlena moaxdinos bralis xarisxze da am gziT metad mniSvnelovani 

safuZveli gaxdes sasjelis individualizaciisTvis~. amis magaliTad m. 

ugrexeliZes mohyavs Semdegi SemTxveva: sqesobrivad momwifebuli, Tum-

ca 16 wlis asaks miuRweveli, suliT avadmyofi qali daJinebiT moiTx-

ovs, rom sqesobrivi Jini daukmayofilon da aRwevs kidevac sawadels596.

sasjelis Semsubuqebis safuZveli SeiZleba aseve gaxdes msxverplis 

iseTi winare qmedeba, romelic moqmedi kanonmdeblobiT, samarTle-

brivad, ar ikicxeba, ar warmoadgens arc Zaladobas, arc Seuracxyofas 

an sxva kanonsawinaaRmdego qmedebas, magram sazogadoebrivad saSiSi da 

zneobrivad gasakicxia. amis magaliTad SeiZleba dasaxeldes Semdegi 

SemTxveva: `b~-m TviTmkvlelobisken waaqeza `a~, romelic did mwuxare-

bas ganicdida. Sesaferis momentSi `b~ iaraRs awvdis `a~-s, romelic 

iklavs Tavs gadacemuli iaraRiT. momxdariT aRelvebuli `a~-s mama 

klavs `b~-s. `b~-s qmedeba ver Sefasdeba verc Zaladobad, verc mZime 

Seuracxyofad, ssk-is 111-e muxlis dispoziciaSi nagulisxmev mZime 

amoralur qmedebad, msxverplis araerTgzisi marTlsawinaaRmdego an 

amoraluri qceviT ganpirobebul fsiqikur tramvad, magram miuxedavad 

amisa, `b~-s qmedeba unda CaiTvalos sasjelis Semamsubuqebel garemoe-

bad `a~-s mamisTvis, vinaidan damnaSavis qmedeba gamoiwvia uaxloesi ada-

mianis sikvdiliT ganpirobebulma Zlierma sulierma aRelvebam597. 

4.5. movaleobis darRveva, rogorc msxverplis 

winare qmedeba

amjerad ganxilvis sagania msxverplis winare qmedeba, romelic da-

naSaulis Cadenas SesaZlebels xdis. igulisxmeba gaufrTxileblobiT 

msxverplis mier sakuTari TavisTvis safrTxis Seqmna, rac braldebu-

lis umarTlobasTan TanamizezobriobaSia, romelsac sasjelis Sefar-

debis moZRvrebaSi umarTlobis Semamsubuqebel garemoebad miiCneven598. 

596 ugrexeliZe m., bralis xarisxis mniSvneloba sasjelis individualizaciisaTvis, 

`sabWoTa samarTali~, 1978, #6, gv. 55. 
597  SavguliZe T., afeqtSi Cadenili danaSaulis kvalifikaciis zogierTi sakiTxi 

saqarTvelos ssr sisxlis samarTlis kanonmdeblobasa da praqtikaSi, `sabWoTa samarTa-

li~, 1963, #3, gv. 30. 
598  Schönke/Schröder, Strafgesetzbuch, Kommentar, 29. Aufl ., München, 2014, §46 Rn. 24.
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miuxedavad imisa, rom sisxlis samarTali, samoqalaqo samarTlisgan 

gansxvavebiT, ar icnobs zianis gadanawilebas (Schadensquotelung), sasje-

lis Sefardebis dros amas mainc SeiZleba hqondes adgili damdgari 

zianis Sesabamisi Seracxvis TvalsazrisiT599.

umarTlobis Semamsubuqebel garemoebad msxverplis windauxedao-

bis miCnevis Teoriuli safuZveli aris viqtimo-dogmaturi moZRvreba, 

romlis mixedviTac, ultima-ratio-Tvalsazrisi sisxlis samarTlis frTx-

il gamoyenebas moiTxovs: damnaSavis dasjis winapiroba aris sasjelis 

Rirsi qmedeba. rodesac msxverpls sakuTari Tavis dacvis SesaZleblo-

ba aqvs, gansakuTrebuli radikaluri sisxlissamarTlebrivi reaqcia 

ar aris marTebuli. amitom, qmedebis Semadgenlobis teleologiuri 

ganmartebiT, qmedeba, romlisganac Tavis dacva msxverpls TviTon Seu-

Zlia, mkacrad dasjis Rirsad ar miiCneva. aRniSnuli mosazrebis mixed-

viT, msxverpli ar warmoadgens iaraRs damnaSavis xelSi. magaliTad, 

TaRliTobis dros. msxverpli uSvebs Secdomas, romelic SeeZlo Tav-

idan aecilebina600. TaRliTobis ganxorcieleba gulisxmobs msxverplis 

motyuebas. adgili aqvs msxverplis SecdomaSi Seyvanas. magram msxver-

pls aqvs imis SesaZlebloba, rom daicvas windaxedulobis norma da 

amiT xeli SeuSalos danaSaulis Cadenas. potenciuri msxverplis mier 

sifrTxilis normis dacva xels Seuwyobs sakuTari Tavis dacvas mosa-

lodneli danaSaulisgan.

miuxedavad imisa, rom dasjadobis gamoricxva msxverplis viqtimuri 

qcevis gamo anu dasjadobis gamoricxvasTan dakavSirebiT viqtimo-dog-

maturi principis funqcia gakritikebul iqna, erTsulovani mosazreba 

sufevs sasjelis SefardebisTvis mis relevanturobaze. rodesac msx-

verpli gaufrTxileblobiT Tavs safrTxeSi igdebs, sasjeli unda Sem-

subuqdes SezRuduli dacvis saWiroebidan gamomdinare601. aRniSnulTan 

dakavSirebiT ibadeba kiTxva, danaSaulSi msxverplis Tanamizezobrio-

bis dros aqvs Tu ara mniSvneloba imas, msxverpli bralunariani iyo 

Tu braluunaro? marTebuli TvalsazrisiT, amas ar unda hqondes ar-

sebiTi mniSvneloba. SeiZleba avtosagzao SemTxvevasTan Tanamizezo-

briobaSi iyos braluunaro mcirewlovnis qmedebac, magram miuxedavad 

mcirewlovnis braluunarobisa, misi qmedebis Tanamizezobrioba damna-

Savis umarTlobas mainc Seamcirebs602. Tumca, aq gasaTvaliswinebelia 

is garemoebac, rom gaufrTxileblobiT danaSaulTan gvaqvs saqme.

599  Zipf H., Die Strafzumessung, Heidelberg, 1977, S. 32.
600  Schünemann B., Zur Stellung des Opfers im System der Strafrechtspfl ege, NStZ, 1986, S. 439; 

Amelung K., Irrtum und Zweifel des Getäuschten beim Betrug, GA 1977, S. 6.
601  Ebert U., Verbrechensbekämpfung durch Opferbestrafung?, JZ 1983, S. 639; HÖrnle T., dasax. 

naSr., gv. 290. 
602  Gribbom G., in: LK, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 125.
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msxverplis windauxedaoba sxvas ar aTavisuflebs pasuxismgeblobis-

gan, magram Tu msxverplis windauxedaoba TanamizezobriobaSia Cadenil 

danaSaulTan, damnaSavis pasuxismgebloba mcirdeba. iseT SemTxvevad, 

sadac e. w. `dazaralebulis brali~ anu Tanamizezobrioba msjavrdebu-

lis pasuxismgeblobas amsubuqebs, miiCneva satransporto danaSaulebi, 

roca saxezea ara mxolod msjavrdebulis, aramed aseve dazaralebu-

lis gaufrTxileblobac603. vinaidan, mZRoli da qveiTi erTdroulad 

arRveven windaxedulebis normebs, ris Sedegadac xdeba avtoavaria, 

orive piris windauxedaoba TanamizezobriobaSia ganxorcielebul 

gaufrTxileblobiT satransporto danaSaulTan, mZRoli ufro msub-

uqad daisjeba, miuxedavad imisa, rom mZRols pasuxismgebloba saku-

Tari windauxedaobisTvis ekisreba. mZRoli rom yofiliyo windaxedu-

li, avtoavarias Tavidan aicilebda, Tumca gasaTvaliswinebelia is, rom 

qveiTis mier windaxedulebis normis dacvisas avtoavaria SeiZleba ar 

momxdariyo, mZRols romc daerRvia windaxeduloba. maSasadame, rode-

sac msxverpli windauxedaobiT Tavs safrTxeSi igdebs, ar kargavs sisx-

lissamarTlebrivi dacvis uflebas, magram misi ufleba SezRudulia 

da es amcirebs umarTlobis simZimesac. Tumca, m. ugrexeliZis Tval-

sazrisiT, `dazaralebulis brali, dazaralebulis gaufrTxilebloba~ 

ara umarTlobis aramed msjavrdebulis bralis Semamsubuqebel gare-

moebad miiCneva604. 

rodesac danaSaulSi msxverplis Tanamizezobriobis an Tanabraleu-

lobis sakiTxi ver dgindeba, sakiTxi wydeba `yvela eWvis braldebulis 

sasargeblod gadawyvetis principidan~ gamomdinare605. ramdenadac msx-

verplis Tanamizezobrioba damnaSavis umarTlobas amsubuqebs, eWvis 

arsebobis SemTxvevaSi, dasaxelebuli principis Sesabamisad, bral-

debuls pasuxismgebloba mainc unda Seumsubuqdes. 

danaSaulSi msxverplis Tanamizezobrioba umarTlobas amsubuqebs, 

magram niSnavs Tu ara es imas, rom misi ararseboba sasjelis gamkacre-

bas iwvevs? dasmul kiTxvaze uaryofiTi pasuxi unda iqnas gacemuli.

Semamsubuqebeli garemoebis ararseboba avtomaturad ar niSnavs 

sasjelis damamZimebeli garemoebis arsebobas. aRniSnuli pozicias 

iziarebs germaniis federaluri uzenaesi sasamarTloc. magram, es ar 

niSnavs imas, rom sasjelis Sefardebis dros mas yuradReba saerTod 

ar unda mieqces. sasjelis Sefardebis dros Semamsubuqebeli garemoe-

bis ararsebobisTvis yuradRebis miqceva ar warmoadgens samarTlebriv 

603  ugrexeliZe m., bralis xarisxis mniSvneloba sasjelis individualizaciisaTvis, 

`sabWoTa samarTali~, 1978, #6, gv. 55. 
604  ugrexeliZe m., dasax. naSr., gv. 55. 
605  Gribbom G., in: LK, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 126.
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Secdomas, miuxedavad imisa, rom igi ar fasdeba damamZimebel garemoe-

bad606.

rodesac saubaria braldebulis umarTlobasTan msxverplis Tana-

mizezobriobaze da umarTlobis SemsubuqebisTvis mis mniSvnelobaze, 

Cndeba kiTxva imasTan dakavSirebiT, Tu ra masStabs unda emyarebodes 

msxverplis qmedeba? SeiZleba Tu ara umarTlobasTan msxverplis Tan-

amizezobriobis dasadgenad msxverplis yvelanairi qmedeba gamodges? 

dasmul kiTxvaze metad saintereso pasuxi arsebobs germanul 

sisxlis samarTlis literaturaSi, romlis mixedviTac, umarTlobas-

Tan msxverplis TanamizezobriobisTvis aucilebelia, rom misi winare 

qmedeba socialurad araadekvaturi iyos (eberti). aq gasaTvaliswine-

belia isic, rom saubaria msxverplis mier movaleobis darRvevaze anu 

movaleobis damrRvev qmedebaze, rac TavisTavad miuTiTebs qmedebis 

socialur araadekvaturobaze607. 

yuradRebas ipyrobs is garemoebac, rom umarTlobasTan msxverplis 

Tanamizezobriobis dasadgenad gamoiyeneba qmedeba ara ontologiuri 

gagebiT, aramed mxolod SefasebiTi momentis gaTvaliswinebiT, maSa-

sadame, ara Sefasebisgan neitraluri qmedeba, aramed iseTi, romelic 

socialurad araadekvaturad fasdeba. 

braldebulis umarTlobasTan msxverplis Tanamizezobriobis da-

sad genad Tu socialurad adekvaturi qmedebac iqneboda gaTvalis-

winebuli, gaumarTlblad gaizrdeboda im SemTxvevaTa ricxvi, sadac 

msxverpli TanamizezobriobaSia ganxorcielebul umarTlobasTan, rac 

braldebulisTvis sasjelis gaumarTlebel Semsubuqebamde migviyvanda.

marTalia, msxverplis qmedebis Tanamizezobriobis dasadgenad 

qmedebis socialuri adekvaturobis gaTvaliswineba xdeba, magram meore 

mxriv, am masStabisTvis gamomricxveli funqciis miniWeba dacvis val-

debulebis pozitiuri dasabuTebisTvis SeiZleba problematuri iyos. 

bevr sferoSi qcevis wesi arc ise naTladaa gansazRvruli608. msxver-

plis Tanabraleulobis, magaliTad, sakuTrebis winaaRmdeg mimarTul 

danaSaulebTan dakavSirebiT, literaturaSi miiCneven msxverplis mier 

iseTi situaciis Seqmnas, rac damnaSaves danaSaulis Cadenis stimuls 

aZlevs. magaliTad, Rirebuli sagnebis saeWvod miyra-moyra609. Tum-

ca, sakmarisi sizustiT valdebulebebis gansazRvra sakmaod rTulia. 

arc imis dadgenaa calsaxad SesaZlebeli, ra Rirebulebis sakuTrebis 

obieqtebia daculi, arc is, ra RonisZiebebia calkeul SemTxvevebSi 

606  BGH NStZ 1981, S. 60; Gribbom G., in: LK, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 67. 
607  Hörnle T., dasax. naSr., gv. 291. 
608  Hörnle T., dasax. naSr., gv. 291. 
609  Gribbom G., in: LK, 2. Band, 11. Aufl ., Berlin, 2003, §46 Rn. 128.
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saWiro. SeiZleba sakmarisi iyos Rirebuli samkaulis ujraSi SenaxviT 

Tvals mofareba, Tu misi mxolod seifSi Senaxva iqneba socialurad 

adekvaturi?610. 

dasmul kiTxvaze calsaxa pasuxis gacema SeuZlebelia. mniSvnelo-

vania konkretuli SemTxvevis gaTvaliswineba. winaswar, zogadad, imis 

Tqma, msxverplis mxridan Tu rogori dacviTi RonisZiebaa socialurad 

adekvaturi da xels uSlis qurdobis ganxorcielebas, SeuZlebelia. 

is, rac erT SemTxvevaSi dacvis efeqtur RonisZiebas warmoadgens, sxva 

dros SeiZleba arasakmarisad Sefasdes. swored amis gaTvaliswinebiT 

unda moxdes msxverplis qmedebis socialuri adekvaturobis Sefaseba 

da ganxorcielebul umarTlobasTan misi Tanamizezobriobis dadgena. 

msxverplis mier valdebulebis damrRvevi qmedeba SeiZleba Tanam-

izezobriobaSi iyos umarTlobasTan, magram rogor unda moxdes imis 

garkveva, daarRvia Tu ara msxverplma valdebuleba? 

valdebulebis darRvevis sayrden wertilad t. hiornle social-

uri adekvaturobis masStabs asaxelebs da amis magaliTad mohyavs sa-

transporto SemTxveva, roca dazaralebuli arRvevs windaxedulobis 

normas, riTac monawileobas iRebs danaSaulis genezisSi, rac bral-

debulis umarTlobas amsubuqebs. igive SeiZleba iTqvas satransporto 

manqanaSi manqanis gasaRebis datovebaze, velosipedis Ria sivrceSi bo-

qlomis gareSe dayenebaze. aq dasaxelebul SemTxvevebSi, t. hiornles 

TvalsazrisiT, saxezea movaleobis darRveva msxverplis mxridan611. 

SeuZlebelia valdebuleba dairRves adekvaturi qmedebiT. val-

debulebis darRveva ukve miuTiTebs qmedebis araadekvaturobaze. is 

qmedeba aris vargisi valdebulebis darRvevisTvis, romelic araadek-

vaturia. rogorc zemoT ukve aRiniSna, adekvaturoba ara mxolod zo-

gadi cxovrebiseuli kanonzomierebis mixedviT, aramed, amavdroulad, 

konkretuli SemTxvevis gaTvaliswinebiTac unda Sefasdes. 

qmedebis adekvaturobis da movaleobis darRvevis urTierT-

mimarTebisas Cndeba kiTxva imasTan dakavSirebiT, Tu rogori movaleoba 

igulisxmeba. xom ar exeba saqme samarTlebriv movaleobas? samarTle-

brivi movaleobis darRveva TavisTavad aris socialurad araadekva-

turi, magram es ukanaskneli Tu gulisxmobs yovelTvis samarTlebrivi 

valdebulebis darRvevas?

aq gansaxilvel msxverplis socialurad araadekvatur qmedebaSi 

iseTic igulisxmeba, romelic socialurad araadekvaturia, magram ar 

gulisxmobs samarTlebrivi valdebulebis darRvevas. qmedebis social-

uri araadekvaturobisTvis samarTlebrivi valdebulebis darRvevis 

610  Hörnle T., dasax. naSr., gv. 291. 
611  Hörnle T., dasax. naSr., gv. 291. 
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moTxovnisas aRreva gveqneboda danaSaulis samniSnovani struqturis 

sistemaSi, riTac qmedebis aramarTlzomierebas mizezobriobis winap-

irobad vaqcevdiT.

konkretuli movaleobis darRveva aris Tu ara socialurad adek-

vaturi, amis Tqma mxolod empiriuli masStabiT SeuZlebelia da saW-

iroebs normatiul Sefasebas. imisTvis, rom movaleobis darRveva 

qmedebis socialur adekvaturobasTan dakavSirebiT sando kriteriums 

warmoadgendes, saWiroa im movaleobaTa normatiuli SezRudva, romlis 

darRvevasac daefuZneba qmedebis araadekvaturoba. 

magaliTad, avtomanqanis mflobeli `b~ socialurad araadekvatu-

rad moqmedebs, roca avtomanqanis karebs ara daketil, aramed Ria md-

gomareobaSi tovebs. vinaidan qurds qurdobis ganxorcieleba gauad-

vila `b~-s araadekvaturma qmedebam, misi Tanamizezobrioba qurdobis 

umarTlobasTan unda dadgindes. rodesac qurds meti winaaRmdegobis 

gadalaxva da manqanis karebis Semtvreva uwevs, bunebrivia, sasjelsac 

ufro mkacrs imsaxurebs. Tumca, damamZimebeli garemoebis ararsebobis 

gamo sasjelis avtomaturad Semsubuqebac gaumarTlebelia, vinaidan 

sisxlis samarTalSi ganasxvaveben privilegirebul, kvalificirebul 

da tipur SemTxvevebs. makvalificirebeli garemoebis ararseboba ar 

udris maprivilegirebel garemoebas da, piriqiT. gansaxilvel SemTx-

vevaSi, sasjelis Semsubuqebas iwvevs ara damamZimebeli garemoebis 

ararseboba, aramed msxverplis araadekvaturi qmedeba. 

analogiur azrs gamoTqvams t. hiornlec, roca binis karis Riad 

datovebis magaliTi mohyavs, sadac binis gaqurdvas xels uwyobs msx-

verplis qmedeba da aseT dros umarTlobis Semsubuqebis safuZvels 

msxverplis iseT qcevaSi xedavs, rac misgan mosalodneli ar aris612. ro-

gorc wesi, maRali usafrTxoebis pirobebSic, arsebobs imis molodini, 

rom binidan gasvlisas binis kars binis mepatrone Riad ar datovebs. 

molodini mxolod iseTi qcevis arsebobs, rac adekvaturia, Sesabamis-

ad, ar arsebobs araadekvaturi qmedebis molodini. qmedebis molodini 

SeiZleba dasaxeldes im normatiul niSnad, rac qmedebis adekvaturo-

bis Sesafaseblad gamodgeba. 

binis karis dauketavad datovebisgan gansxvavebulad ixilavs t. hi-

ornle binis mesakuTris mier sufTa haerze moTxovnilebis dakmayo-

filebis mizniT RamiT sakuTari binis fanjris Riad datovebas613. am 

SemTxvevaSi msxverplis qmedebis gansxvavebulad Sefasebis safuZvelic 

arsebobs. kerZod, roca binaSi binis mesakuTrea, misi gaqurdvis Sesa-

Zleblobac naklebia. rogorc wesi, qurdi binaSi Sesvlamde winaswar 

612  Hörnle T., dasax. naSr., gv. 292. 
613  Hörnle T., dasax. naSr., gv. 292-293.
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swavlobs imas, aris Tu ara bina carieli. binis karebis dauketav md-

gomareobaSi datoveba metad uwyobs xels damnaSaves qurdobis ganx-

orcielebaSi, vidre fanjris Riad datoveba maSin, roca binaSi mesa-

kuTrec rCeba.

rogorc zemoT mocemuli msjelobidan Cans, samarTali garkveul 

pasuxismgeblobas msxverplsac akisrebs, rac gamoixateba msxverplis 

windauxedavi qmedebis gamo damnaSavisTvis sasjelis SemsubuqebaSi. 

4.6. msxverplis aragasakicxi monawileoba

maSin, roca wina paragrafSi saubari iyo valdebulebis darRvevis 

formiT msxverplis Tanabraleulobis gamo umarTlobis Semsubuqebaze, 

aq ganxiluli iqneba msxverplis sxvagvari monawileoba, rac, rogorc 

literaturaSi aRniSnaven, aseve relevanturia sasjelis Sefardebisas. 

am SemTxvevaSi yuradRebis centrSia msxverplis iseTi qmedeba, rac ar 

ikicxeba, magram xels uwyobs, aadvilebs danaSaulis ganxorcielebas 614. 

praqtikaSic mxardaWera hpova mosazrebam, rom msxverplis qmede-

bam msjavrdebulis perspeqtividan SeiZleba danaSaulis ganxorcieleba 

gaaadvilos. magaliTad, seqsualur deliqtebTan mimarTebiT sasjelis 

Semamsubuqebel garemoebad SeiZleba mieTiTos msxverplis rogorc 

qceva, ise misi pirovnebac, romelic valdebulebis darRvevas ki ar 

gulisxmobs, aramed piradi cxovrebis gamoxatulebaa, magaliTad, Cac-

muloba615. msxverplis gamomwvevi qmedeba da Cacmuloba, garkveul-

wilad, maprovocirebel rols asrulebs sqesobrivi danaSaulis Cam-

denis mimarT, magram Cacmis stili ar SeiZleba CaiTvalos movaleobis 

darRvevad an socialurad araadekvatur qcevad, Tumca, Tvlian, rom 

mxedvelobaSi unda iqnas miRebuli braldebulisTvis sasjelis Sefar-

debis dros, vinaidan man SeiZleba damnaSavis provocireba moaxdinos. 

msxverplis Cacmuloba yovelTvis ar SeiZleba erTnair mniSvnelobas 

iZendes sqesobriv danaSaulTa ganxorcielebis dros. amitom, Tu gazi-

arebuli iqna literaturaSi gamoTqmuli Sexeduleba, maSin yuradRebiT 

unda iqnas Seswavlili, damnaSaves danaSaulis Cadenis gadawyvetileba 

xom ar gauadvila msxverplis Cacmulobam da pirovnulma Tvisebebma. 

braldebulis umarTlobis Semsubuqeba msxverplis pirad cxovre-

basTan dakavSirebuli im qmedebisTvis, romelic movaleobas ar arRvevs, 

gaumarTleblad miaCnia t. hiornles. igi msxverplis amgvar qmedebas 

614  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 887; Zipf H., Die Straf-
zumessung, Heidelberg, 1977, S. 32; Büch-Schmitz C., Opfervertrauen und Strafzumessung, Frankfur/M, 
1997, S. 162.

615  amis Sesaxeb ix. Hörnle T., dasax. naSr., gv. 293.
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umarTlobis moculobis gansazRvrisTvis irelevanturad afasebs. Tum-

ca, saerTod rodi gamoricxavs mis mniSvnelobas. kerZod, mas bralis 

SemsubuqebisTvis adekvatur garemoebad miiCnevs, vinaidan socialuri 

konfliqti, rogorc Sefasebis masStabi, damnaSavis Sinagani perspeq-

tividan aris gadawyvetili. msxverplis iseTi qmedebis gaTvaliswineba, 

romelic aranair valdebulebas ar arRvevs, mxolod maSin miaCnia das-

aSvebad, roca igi konkretulad SeiZleba ganimartos, rom mis gamo dam-

naSaves keTilgoniereba (SorsmWvreteloba) an sakuTari Tavis kontro-

lis unari SeezRuda. maSasadame, msxverplis gamo danaSaulis Cadenis 

gaadvilebaze mxolod martivi miTiTeba sakmarisi ar aris616. Tu dadg-

inda, rom msxverplis Cacmulobas da qcevas braldebulis TavSekavebisa 

da kontrolis unari ar dauqveiTebia da maprovocirebeli garemoebis 

funqcia ar SeuZenia, sasjelis Semsubuqebis safuZvelic ar arsebobs. 

iseTi ZaladobiTi danaSauli, rogoric gaupatiurebaa, xSirad pro-

vokaciul viTarebaSi xorcieldeba617. gaupatiurebis erT-erT xelSem-

wyob mizezad miiCneva msxverplis iseTi maprovocirebeli qmedeba, ro-

goricaa potenciur damnaSavesTan erTad alkoholuri sasmelis daleva 

an avtomanqaniT gaseirneba618. is, rom msxverpli Tavisi qmedebiT qmnis 

gaupatiurebis maprovocirebel garemoebas, SeiZleba gaxdes msjavr-

debulisTvis sasjelis Semamsubuqebeli garemoeba. rodasac saubaria 

gaupatiurebis maprovocirebel mizezad msxverplis potenciur mo-

ZaladesTan erTad alkoholuri sasmelis dalevaze an a/manqaniT ga-

seirnebaze, mxedvelobaSia misaRebi sxva garemoebebic, romelSic aR-

niSnuli moqmedebebi ganxorcielda. dasaxelebuli qmedebebi SeiZleba 

yovelTvis ar ganixilebodes maprovocirebel garemoebad. 

4.7.  msxverplis umweobis gamoyeneba, rogorc

umarTlobis damamZimebeli garemoeba

msxverplis umweoba zogjer xels uwyobs damnaSaves ganzraxi dana-

Saulis CadenaSi. magaliTad, qurdoba umweo mdgomareobaSi myofi piris 

(mcirewlovani, fsiqikurad Seuracxi) mimarT, visac ar aqvs imis Sesa-

Zlebloba, gaacnobieros ra qmedebas axorcieleben mis winaaRmdeg an 

winaaRmdegoba gauwios damnaSaves da daicvas Tavi misgan. igive iTqmis 

umweo mdgomareobaSi myofi piris winaswari SecnobiT mkvlelobazec. 

aseT dros, roca damnaSave msxverplis umweobas iyenebs danaSaulis 

616  Hörnle T., dasax. naSr., gv. 294.
617  wulaia z., kriminologia (zogadi nawili), Tb., 2003, gv. 121. 
618  SalikaSvili m., Zaladobis kriminologia, Tb., 2012, gv. 79-80. 



199

Casadenad, pasuxismgebloba mZimdeba619. garda amisa, aRsaniSnavia isic, 

rom msxverpli aseT mdgomareobaSi misgan damoukidebeli mizeziT imy-

ofeba. amitom, es garemoeba ara Tu amsubuqebs damnaSavis pasuxismge-

blobas, piriqiT, amZimebs mas. 

danaSaulis Casadenad msxverplis umweobis gamoyeneba umarTlobas 

rom amZimebs amaze saqarTvelos moqmedi ssk-c miuTiTebs. kerZod, 109-

e muxliT isjeba mkvleloba winaswari SecnobiT umweo mdgomareobaSi 

myofi pirisa. am SemTxvevaSi gasaTvaliswinebelia is, rom, erTi mxriv, 

damnaSave msxverplis umweobas iyenebs, xolo, meore mxriv, msxverpls 

ar gaaCnia Tavis dacvis SesaZlebloba, rac qmedebas samarTlebrivad 

kidev ufro gasakicxs xdis. 

4.8. moqmedeba ukidures mdgomareobaSi

rogorc ukve aRiniSna, sasjelis moZRvrebaSi gabatonebuli mo-

sazrebis mixedviT, umarTloba mcirdeba maSin, roca gamamarTlebeli 

garemoebebi, rogoricaa, magaliTad, aucilebeli mogerieba da dazara-

lebulis Tanxmoba, nawilobriv arsebobs. igive iTqmis SemTxvevazec, 

roca ukiduresi aucileblobis makonstruirebeli niSani _ imwuTieri 

safrTxe arsebobs, magram gamarTleba SeuZlebelia interesTa Sepirisp-

irebis Sedegad, vinaidan daculi sikeTe dazianebuls mniSvnelovnad 

ar aRemateba. sasjelis Semcirebis aRiareba, mocemul SemTxvevaSi, 

ukiduresi aucileblobis utilitaruli ganmartebidan gamomdinareobs. 

umarTlobis Semsubuqeba mocemul SemTxvevaSi imiT aris ganpirobebu-

li, rom umarTlobis simZime damokidebulia, erTi mxriv, umarTlobis 

niSnebis raodenobasa da mniSvnelobaze, xolo meore mxriv, sxvadasx-

va gamamarTlebeli niSnis raodenobasa da mniSvnelobaze620. ukiduresi 

aucileblobis mdgomareobis farglebs gadacileba da naklebad mniS-

vnelovani sikeTis dacva ufro Rirebuli sikeTis xarjze, h. ieSekis da 

T. vaigendis SexedulebiT, amsubuqebs Sedegis umarTlobas621. maSasadame, 

sasjelis Sefardebis dros gasaTvaliswinebelia is, rom marTalia, Se-

darebiT naklebi Rirebulebis, magram mainc samarTlebrivi sikeTe iqna 

daculi, rac ar gamoricxavs marTlwinaaRmdegobas, Tumca, amsubuqebs 

sasjels. 

aRniSnuli Tvalsazrisi eyrdnoba umarTlobis dayofis debule-

bas, romlis Sesabamisad, umarTloba iyofa qmedebis da Sedegis umarT-

619  Ebert U., Verbrechensbekämpfung durch Opferbestrafung?, JZ 1983, S. 639.
620  Noll P., Tatbestand und Rechtswidrigkeit: Die Wertabwägung als Prinzip der Rechtsfertigung, 

ZStW 1965, S. 18.
621  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 478.
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lobad. qmedebis umarTlobas gamoricxavs gamamarTlebeli subieqturi 

niSnebi, xolo obieqturi niSnebi srulad ar aris warmodgenili, rac 

xelyofilTan SedarebiT, daculi sikeTis naklebi Rirebulebidan ga-

momdinareobs. 

gansaxilvel SemTxvevasa da ukve zemoT ganxilul aucilebeli 

mogeriebis msgavs situaciebs Soris arsebobs rogorc msgavseba, ise 

gansxvavebac. msgavseba imaSia, rom gamamarTlebeli garemoebebi sru-

lad arcerT SemTxvevaSi ar aris warmodgenili da umarTloba srulad 

amitomac ar gamoiricxeba. gansxvavebas rac Seexeba, aucilebeli mo-

geriebis farglebs gadacilebisgan gansxvavebiT, ukidures viTareba-

Si ganxorcielebuli qmedebiT ziani adgeba aramonawiles (unbeteiligter). 
xolo, aucilebeli mogeriebis eqscesis dros umarTlobis Semsubuqeba 

efuZneba msxverplis mier marTlsawinaaRmdego qmedebis ganxorciele-

bas622. 

ukiduresi aucileblobis garemoebiT qmedebis gamarTleba soli-

darobis princips efuZneba, romelic samarTlebriv azrovnebaSi fuZem-

deblur principad miiCneva623. miuxedavad imisa, rom TviTon monawil-

eoba SeiZleba ar hqondes miRebuli safrTxis SeqmnaSi, xelyofili 

sikeTis matarebels mainc evaleba ukan daxeva (agresiuli ukiduresi 

aucileblobis dros) 624, vinaidan, solidarobis principi gulisxmobs 

sakuTari cxovrebis sferos gansazRvris avtonomiis SezRudvas. Tum-

ca, solidarobasac gaaCnia sazRvrebi. Tu daculi sikeTe dazianebul-

ze ufro mniSvnelovania, dazianebuli sikeTis matareblisgan arsebobs 

ukan daxevis molodini. rodesac daculi sikeTe dazianebuls ar aRe-

mateba, samarTlebriv sikeTeTa Soris warmoqmnili konfliqtis gad-

awyvetisas qmedebis msxverplis ugulebelyofa dauSvebelia625. aseT 

SemTxvevaSi, dazianebuli sikeTis matarebeli daucveli ver darCeba.

622  Hörnle T., dasax. naSr., gv. 295. 
623  Frister H., Die Notwehr im System der Notrechte, GA 1988, S. 292.
624 agresiuli ukiduresi aucileblobisgan gansxvavebiT, TavdacviTi ukiduresi 

aucileblobis dros safrTxe TviT im samarTlebrivi sikeTis matareblis mieraa Seqmni-

li, romelic ziandeba. 
625  Hörnle T., dasax. naSr., gv. 295-296.
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5. bralis Semamsubuqebeli garemoebebi

5.1. bralis Semamsubuqebel garemoebaTa kategoria

rodesac saubaria bralis Semamsubuqebel garemoebebze, pirvel 

yovlisa, mxedvelobaSia SezRuduli Seracxadobis SemTxveva, fsiqo-pa-

Tologiuri darRvevis Sedegad sakuTari qmedebis marTvis unaris 

SezRudva. rogorc roqsini aRniSnavs, Seracxadobis Semcireba ar 

warmoadgens Seracxadobasa da Seuracxadobas Soris myof `sanaxevro 

Seracxvaunarianobis~ formas, aramed bralunarianobis SemTxvevas. dam-

naSaves jer kidev Seswevs unari, qmedebis umarTloba Seafasos da Se-

sabamisi gonebiT imoqmedos. Tumca, sakuTari qmedebis marTvis unari 

(Steuerungsfähigkeit) SeiZleba daiyos xarisxebad. brali SesaZloa arse-

bobdes, magram sakuTari Tavis marTvis unaris Semcirebis paralelu-

rad Semcirdes626. 

bralis Semsubuqeba SeiZleba ganapirobis Semdegma garemoebebma: 

msubuqi dambla an Sizofreniuli defeqti, gonebis sisuste an aTeroz-

klerozis sawyisi stadia, epilefsiis msubuqi forma an Wkuasustoba, 

tvinis dazianeba msubuqi fsiqikuri zemoqmedebiT, afeqti, simTvrale, 

nevrozi, fsiqopaTia da ltolvasTan dakavSirebuli anomalia (Trie-
banomalien), agreTve TviTmkvlelobis mizniT asafeTqebeli nivTiere-

bis afeTqeba. TamaSis mania (Spielsucht) iwvevs bralis Semsubuqebas, roca 

ganxorcielebuli danaSauli TamaSis gagrZelebas emsaxureba miznad, 

Tu TamaSis Jinma pirovnebis mkveTri Secvla gamoiwvia. rac Seexeba nar-

kotikuli saSualebis moxmarebas, igi gansxvavebul Sefasebebs iwvevs. 

pirvel rigSi saqme exeba sakiTxs imasTan dakavSirebiT, narkotikeb-

ze damokidebuleba zogadad exeba Tu ara bralunarianobas. erT-erTi 

Sexedulebis mixedviT, narkomans ar SeuZlia sisxlissamarTlebrivad 

relevanturi qmedebis dasjadad ganxorcieleba, rac mis narkodamok-

idebulebasTan kavSirSia. meore mosazrebis Sesabamisad, romelsac 

germaniis federaluri uzenaesi sasamarTlo uWers mxars, narkodamok-

idebuleba TviTon Sekavebis unaris arsebiT Semcirebas damoukideblad 

ar iwvevs627. 

germanuli marTlmsajulebis mixedviT, narkotikuli nivTierebebis 

moxmarebas mxolod gamonaklis SemTxvevebSi SeuZlia bralis Semsub-

uqeba: `Tu mravalwlianma narkotikebis moxmarebam pirovnebis mkveTri 

Secvla gamoiwvia an imyofeba absistenciis mdgomareobaSi da narko-

626  Roxin C., Strafrecht, AT, I Band, 4. Aufl ., München, 2006, S. 902, §20 Rn. 33. 
627  Th eune W., Auswirkungen der Drogenabhängigkeit auf die Schuldfähigkeit und die Zumessung 

von Strafe und Massregeln, NStZ 1997, S. 59.
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tikebis mosapoveblad danaSauls Cadis, an Zlieri narkotikuli Trobis 

viTarebaSi axorcielebs danaSauls~628. 

bralunarianobis SezRudvisTvis aucilebel winapirobad miiCneva, 

rom sakuTari qmedebis marTvis unari (Steuerungsfähigkeit) `arsebiTad~ 

iyos SezRuduli, vinaidan arsebobs danaSaulebi (romlebic ltolvas 

ukavSirdeba), romelTa SemTxvevaSi aRniSnuli unari mcire odenobiT 

isedac SezRudulia. Tumca, es ar niSnavs imas, rom SedarebiT nakle-

bi SezRudva ar unda iqnas gaTvaliswinebuli. magram, sasjelis gansa-

kuTrebuli Semsubuqebis safuZvelic saxeze ar iqneba. bralunarianobis 

`arsebiTi~ da araarsebiTi SezRudvis gasamijnad mosamarTles, bune-

brivia, didi sivrce rCeba629, Tumca aRniSnuli gamijvnisTvis aucileb-

el winapirobas warmoadgens is, Tu ramdenad arsebiTia qmedebis marT-

vis unaris SezRudva. 

mosamarTlem unda gaarkvios, SezRuduli bralunarianoba ukavSir-

deba qmedebis marTvis unaris (Steuerungsfähigkeit), Tu Sekavebis unaris 

(Hemmungsfähigkeit) arqonas. magram, amasTan erTad mosamarTlem sas-

jelis gansakuTrebuli SemsubuqebisTvis unda daadginos, hqonda Tu 

ara moqmed pirs agreTve umarTlobis Segneba. roqsinis Tvalsazris-

iT, SeiZleba umarTlobis Segneba Sekavebis unaris arsebiTi SezRudvis 

drosac arsebobdes. sasjelis gansakuTrebuli Semsubuqebis safuZveli 

maSinac ar arsebobs, roca Sekavebis unari arsebiTad iyo SezRuduli, 

Tumca qmedebisTvis kontrolis unari ar iyo SezRuduli an umniS-

vnelod iyo SezRuduli. roqsini marTebulad ar miiCnevs Sexedulebas, 

romelic Tvlis, rom Sekavebis unaris arsebiTi SezRudva bralsac ar-

sebiTad amsubuqebs, qmedebis marTvis Sesabamisi unaris avtomaturad 

Semcirebis gamo630. mocemuli TvalsazrisiT, Sekavebis unaris SezRudva 

avtomaturad pirdapirproporciulad ar iwvevs qmedebis marTvis un-

aris SezRudvasac. 

rodesac vsaubrobT qmedebis marTvis unaris da kontrolis un-

aris erTmaneTisgan gamijvnaze, Cndeba kiTxva, aqvs Tu ara mas sakanon-

mdeblo safuZveli qarTul sisxlis samarTalSi? dasmul kiTxvasTan 

dakavSirebiT yuradRebas ipyrobs saqarTvelos ssk-is 34-e muxlis 

me-3 nawili, romelic erTmaneTisgan mijnavs fsiqikuri Seuracxado-

bis gamo sakuTari TavisTvis angariSis gawevis da xelmZRvanelobis un-

ars. xolo, dasaxelebuli muxlis me-2 nawili erTmaneTisgan ganarCevs 

628  Roxin C., dasax. naSr., gv. 903, velis nomeri 33. 
629  Roxin C., dasax. naSr., gv. 903-904, velis nomeri 34; Salger H., Zur forenischen Beurtei-

lung der Aff ekttat im Hinblick auf eine erheblich verminderte Schuldfähigkeit, TrÖndle-FS, Berlin, 1989, S. 
201.

630  Roxin C., dasax. naSr., gv. 905, velis nomeri 35. 
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qmedebis faqtobrivi xasiaTis da marTlwinaaRmdegobis gacnobierebis 

da xelmZRvanelobis unars. mocemuli sakanonmdeblo debulebebi miu-

TiTebs inteleqtualuri da nebelobiTi unaris gamijvnaze. SeiZleba 

adamiani Seuracxi iyos inteleqtualuri an nebelobiTi sferos moSlis 

gamo, an SezRuduli hqondes igi, rac Seracxadobazec aisaxeba. Tu in-

teleqtualuri sferoa moSlili, igi qmedebis marTvis unarzec axdens 

gavlenas, xolo nebelobiTi sferos daqveiTeba, qmedebaze kontrolis 

unars amcirebs. 

sisxlis samarTlis literaturaSi erTxmadaa aRiarebuli, rom bra-

lis aucilebel winapirobas Seracxadoba warmoadgens, magram Seracxa-

dobis dadgeniT sakiTxi ar amoiwureba, vinaidan sasjeli rom ar gamo-

iricxos, aseve aucilebelia sapatiebeli garemoebebis gamoricxvac631. 

zogierT sapatiebel garemoebas ormagi buneba aqvs. sxvagvarad rom 

vTqvaT, SeuZlia bralis rogorc gamoricxva, ise Semsubuqebac. 

bralis da, Sesabamisad, sasjelis Semamsubuqebeli garemoebaa Sec-

doma akrZalvaSi. akrZalvaSi Secdomis ori saxe arsebobs: misatevebe-

li da miutevebeli. Tu misatevebeli brals gamoricxavs, miutevebeli 

brals amsubuqebs. saqarTvelos moqmedi ssk-is 36-e muxlis mixedviT, is, 

vinc miutevebeli Secdomis viTarebaSi moqmedebda, daisjeba gaufrTx-

ileblobiTi danaSaulisTvis. igive garemoebis safuZvelze sasjelis 

damatebiT Semsubuqeba ver moxdeba orjer Sefasebis akrZalvis prin-

cipidan gamomdinare, magram is, rom misatevebeli Secdoma qarTuli 

ssk-iT ganzraxvas gamoricxavs, ukve miuTiTebs imaze, Tu ra mniSvnelo-

ba SeiZleba hqondes sasjelis Semsubuqebis TvalsazrisiT. 

631  sisxlis samarTlis literaturaSi erTmaneTisgan mijnaven Seuracxadobas da 

sapatio anu bralis gamomricxav sxva garemoebebs. ix. Todua n., wignSi: sisxlis samarTa-

li, zogadi nawili, saxelmZRvanelo, mesame gamocema, Tb., 2018, gv. 419; turava m., sisx-

lis samarTali, zogadi nawilis mimoxilva, mecxre gamocema, Tb., 2013, gv. 212-213. Tum-

ca, aRniSnul sakiTxze arsebobs gansxvavebuli mosazrebac, romlis mixedviTac, bralis 

gamomricxveli yvela garemoeba Seuracxadobis SemTxvevas warmoadgens, vinaidan Cadeni-

li umarTloba konkretul SemTxvevaSi mis Camdens bralad ar eracxeba. ix. gamyreliZe 

o., saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, mesame gamocema, wignSi: misive, 

sisxlis samarTlis problemebi, III tomi, Tb., 2013, gv. 321.
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5.2. ganWvretadobis da sakuTari qmedebis marTvis

unaris SezRudvis SemTxvevebi

5.2.1. sxva kulturul wreSi momxdari socializacia

sxva kulturul wreSi momxdarma socializaciam Sesafasebel das-

jad qmedebasTan dakavSirebiT SeiZleba ganWvretadobis da qmedebis 

marTvis unaris SezRudvamde migviyvanos. konfliqturi situaciebi, 

romelic damnaSavis socializaciis ganmapirobebeli koncefciiT aixs-

neba, SeiZleba sasjelis Semsubuqebis motivad iqnas miCneuli. germaniis 

federaluri uzenaesi sasamarTlo, erTi mxriv, gamoricxavs sasjelis 

Semsubuqebas qmedebis marTvis unaris Semcirebis gamo, xolo, meore 

mxriv, socializaciis naklebobas sasjelis Semamsubuqebel garemoebad 

Tvlis ise, rom mijnas ar avlebs qmedebis marTvis unaris SezRudvasTan. 

erT-erT gadawyvetilebaSi, sasjelis SemsubuqebasTan dakavSirebiT, 

sxva kulturuli wridan warmomavloba sasjelis Semamsubuqebel gare-

moebad iqna miCneuli, vinaidan damnaSavisTvis rTuli SeiZleba yofili-

yo `damkvidrebuli warmodgenebis~ safuZvelze sxva qveynis samarTlis 

dacva. aRniSnuli saxis SezRuduli unari xSirad ar miiCneva qmedebis 

marTvis unaris SezRudvad, aramed ganWvretadobis SezRudvad632, rac 

imas niSnavs, rom moqmed pirs SeuZlia qmedebis marTva, magram ar Seu-

Zlia srulad ganWvritos qmedeba da misi mniSvneloba. 

gansazRvruli qmedebis marTlwinaaRmdegobis ganWvretis miuxeda-

vad, SeiZleba moqmed pirs umarTlobis moculoba ar hqondes ganWvreti-

li. amis naTelsayofad SeiZleba Semdegi magaliTis moSvelieba: sxva 

qveyanaSi mcxovrebma damnaSavem, romelic im kulturul wres ekuTvnis, 

sadac sisxlis aRebas aqvs adgili, rogorc wesi, icis, rom am motiv-

iT Cadenili mkvleloba adgilsamyofeli qveynis samarTlis mixedviT 

marTlsawinaaRmdego qmedebaa. Tumca, misi Sefaseba kulturuli Tval-

sazrisiT gansazRvrulia, ris gamoc damnaSavis perspeqtividan qmedeba 

sxva danaSaulebTan mimarTebiT SedarebiT ufro naklebad mZimes war-

moadgens633. 

germaniis uzenaesi sasamarTlos TvalsazrisiT, germanuli kanon-

mdeblobis ganmartebisas mniSvnelovania germanuli sazogadoebis Ri-

rebulebiTi warmodgenebis gaTvaliswineba. federaluri sasamarTlo 

saeWvod Tvlis `ucxo samarTlebrivi sistemis~ da ucxo `qcevis wesis, 

warmodgenebis da msoflmxedvelobis~ Tanabrad Sefasebas, arsebuli 

gansxvavebebisTvis yuradRebis miqcevis gareSe. ucxo qcevis wesi da 

632  Hörnle T., dasax. naSr., gv. 310.
633  Hörnle T., dasax. naSr., gv. 311.
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warmodgenebi, rogorc wesi, mxolod maSin SeiZleba sasjelis Semsu-

buqebis kuTxiT gaTvaliswinebul iqnas, roca igi ucxo marTlwesrig-

Tan SesabamisobaSia. Tumca, am SemTxvevaSi saqme ar exeba imas, damnaSave 

Tavis samSobloSi analogiurad daisjeboda Tu ara Sesabamisi qmedebi-

sTvis. sasjelis Semsubuqebis safuZveli ar aris is, rom mSobliur 

qveyanaSi, iq moqmedi kanonmdeblobiT da zogadi SexedulebebiT, qmede-

ba nakleb mZimed iTvleba634. 

germaniis federaluri sasamarTlos pozicia dadebiTad SeiZle-

ba Sefasdes Semdegi TvalsazrisiT: SeiZleba ucxo qveynis sxvadasx-

va regionSi gansxvavebuli tradiciebi da RirebulebiTi warmodgenebi 

arsebobdes, amitom aseTi warmodgenebi da qcevis wesebi ki ar aris 

mniSvnelovani, aramed iseTi, romelic qveynis mosaxleobis umravle-

sobisTvis aris arsebiTi da, rac mTavaria, safuZvlad udevs qveynis 

samarTlebriv sistemas. maSasadame, ucxo kulturuli sazogadoebis 

RirebulebiTi warmodgenebi da qcevis wesebi mxedvelobaSi miiReba ara 

damoukideblad, aramed Sesabamisi qveynis samarTlebriv sistemasTan 

kavSirSi. igi imdenadaa mniSvnelovani da gasaTvaliswinebeli sasjelis 

Sefardebis dros, ramdenadac igi SesabamisobaSia ucxoeli damnaSavis 

mSobliuri qveynis samarTlebriv sistemasTan, romelsac gasaTvalis-

wineblad savaldebulo Zala hqonda samarTaldamrRvevisTvis.

germaniis uzenaesi sasamarTlo Tavisi Sexedulebis dasasabuTeb-

lad miuTiTebs, rom germaniaSi dasjadi zogierTi qmedeba sazRvarga-

reT igive nairad an kidev ufro mZimed isjeba, miuxedavad imisa, rom 

zogierTi sazogadoebrivi azri sxvas metyvelebs. sasjelis Semsubuqe-

ba aseTi (kanonTan winaaRmdegobaSi myofi) warmodgenebis safuZvelze, 

mxolod mokrZalebul Sefasebas imsaxurebs635. igi ver gaxdeba pasux-

ismgeblobis gamoricxvis an mniSvnelovnad Semsubuqebis safuZveli.

germaniis federaluri sasamarTlos gadawyvetilebis analizi cxa-

dyofs, rom sasjelis Semsubuqebis TvalsazrisiT sxva sazogadoebis 

RirebulebiTi warmodgenebis da qcevis wesebis Sefaseba frTxil midgo-

mas moiTxovs, vinaidan maT yovelTvis ar eZleva erTnairi mniSvneloba 

da mxedvelobaSi miiReba sxva faqtorebic. maSasadame, ucxo kulturu-

li wris Sexedulebebi ar unda darCes mxedvelobis miRma sasjelis Se-

fardebisas, magram gadaWarbebuli mniSvnelobac ar SeiZleba mieniWos. 

kulturuli warmodgenebis safuZvelze danaSaulis Cadena, calkeul 

SemTxvevaSi, SeiZleba ara mxolod sasjelis daniSvnis, aramed qmedebis 

kvalifikaciis TvalsazrisiTac iyos mniSvnelovani. magaliTad, sisxlis 

samarTlis literaturaSi gamoTqmuli mosazrebiT, mkvleloba sisxlis 

634  BGH NStZ, 1996, S. 80. 
635  iqve. 
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aRebis niadagze kvalificirdeba germanuli ssk-is 211-e paragrafiT, 

rogorc mkvleloba makvalificirebel garemoebaSi, vinaidan aRniSnuli 

Semadgenloba moicavs mkvlelobas qvenamotiviT. sisxlis aReba kidev 

aseT qvenagrZnobad miiCneva. Tumca, aRniSnuli sakiTxi erTgvarovnad 

ar wydeba. 

germaniis federaluri sasamarTlos erT-erTi gadawyvetilebis 

mixedviT, sisxlis aRebis mizniT mkvlelobis dros qmedeba unda dak-

valificirdes, rogorc mkvlelobis ZiriTadi (`Totschlag~) da ara kvali-

ficirebuli (`Mord~) Semadgenloba, vinaidan damnaSave sxva warmosaxviT 

samyaroSi imyofeba da qvenagrZnobiT moqmedebs636. 

germaniis federaluri sasamarTlos poziciiT, miuxedavad imisa, 

rom RirebulebiTi warmodgena qmedebis kvalifikaciis dros mxedve-

lobaSi miiReba da, Sesabamisad, sisxlis aRebis mizniT mkvlelobisas 

damamZimebel garemoebaSi Cadenil mkvlelobad qmedeba ar kvalifi-

cirdeba, danaSaulis motivis Sefasebis masStabad miiCneva germanuli 

sazogadoebis warmodgenebi, romelic braldebuls sasamarTlos winaSe 

pasuxismgeblobas akisrebs, da ara im adamianTa jgufis msoflmxedv-

eloba, romelic am (germanuli) sazogadoebis zneobriv da samarTle-

briv Rirebulebebs ar aRiarebs637. 

federaluri sasamarTlos gadawyvetilebaSi aris miniSneba imazec, 

rom pirovnebam, romelmac Tavisi tradiciuli moraluri da Ri-

rebulebiTi warmodgenebidan gamomdinare, germaniaSi sisxlis aRe-

bis mizniT mkvleloba ganaxorciela, germaniaSi yofnis drosac ar 

Seucvlia Tavisi warmodgenebi. is Tavs valdebulad Tvlida, rom ojax-

is Rirsebis dasacavad msxverpli moekla, ris gamoc misi pirovnuli 

gadawyvetilebis Tavisufleba danaSaulis Cadenis dros SezRuduli 

iyo638.

zemoaRniSnuli msjelobidan gamomdinareobs daskvna, rom sasjelis 

Sefardebis dros gasaTvaliswinebelia ara mxolod is, aris Tu ara dam-

naSave ucxoeli, mis mSobliur qveyanaSi arsebobs Tu ara gansxvavebuli 

moraluri warmodgenebi, aramed isic, rCeba Tu ara igi am warmodgen-

ebis erTguli damcveli, xom ar Seicvala RirebulebiTi orientacia 

da xom ar moaxdina adaptacia adgilsamyofeli yveynis sazogadoebaSi, 

maSasadame, marTla daedo Tu ara danaSaulis Cadenas safuZvlad misi 

gansxvavebuli RirebulebiTi warmodgenebi. 

636  BGH NStZ, 1995, S. 79;  cqitiSvili T., recenzia baCana jiSkarianis wignze: sisxlis 

samarTlis kerZo nawili, danaSauli adamianis winaaRmdeg, germanul-qarTuli sisxlis 

samarTlis Jurnali _ www.dgstz.de, 2017, #1, gv. 24-25.
637  iqve.
638  iqve.



207

mkvleloba sisxlis aRebis mizniT, qarTuli ssk-is mixedviT, 108-e 

muxliT dakvalificirdeba (mkvlelobis ZiriTadi Semadgenloba), Tu 

saxeze ar aris raime damamZimebeli garemoeba. sisxlis aRebis mizniT 

mkvlelobis ganxorcieleba SeiZleba gulisxmobdes imas, rom damnaSav-

is qmedebas safuZvlad edo misi RirebulebiTi warmodgenebi, rac sas-

jelis daniSvnis dros SeiZleba mxedvelobaSi iqnes miRebuli.

5.3. sindisiT ganpirobebuli iZuleba

aris SemTxvevebi, rodesac calkeuli adamianebi religiuri Sexed-

ulebidan gamomdinare uars amboben samxedro samsaxurze da agreTve 

samoqalaqo daniSnulebis samuSaos Sesrulebazec. saqarTvelos da ev-

ropuli kanonmdeblobiT pirs eZleva SesaZlebloba samxedro samsax-

uris Sesrulebaze religiuri Sexedulebis gamo uaris Tqmisas Seasru-

los sxva alternatiuli samoqalaqo daniSnulebis samuSao. Tumca, 

aris SemTxvevebi, roca amazec uars amboben. Cndeba kiTxva, Tu rogor 

unda gadawydes sakiTxi aseT dros. SeiZleba Tu ara maTi dasja da Tu 

SesaZlebelia, sasjelis Semamsubuqebel garemoebas xom ar warmoad-

gens misi Sexedulebebi, ramac aiZula igi samoqalaqo samsaxurze uaris 

TqmaSi?

evropis sabWos ministrTa komitetma CaTvala, rom ieRovas mow-

meebisTvis Tavisuflebis aRkveTis misja samoqalaqo samuSaos Seus-

ruleblobasTan dakavSirebiT ar warmoadgens adamianis uflebaTa 

evropuli konvenciis darRvevas639. Tumca, Cndeba kiTxva imasTan da-

kavSirebiT, xom ar aris sasjelis Semamsubuqebeli garemoeba is winap-

irobebi, rac aRniSnuli danaSaulis ganxorcielebas ukavSirdeba?

farTo aRiareba hpova Sexedulebam, rom religiuri Sexedulebis 

gamo iehovas mowmeebis mier samoqalaqo samuSaos Seusrulebloba Sei-

Zleba ufro msubuqad daisajos640, vidre igive qmedeba sxva motiviT. 

marTalia, aseT dros iehovas mowmeebi samuSaos Sesrulebaze jiutad 

amboben uars, magram isic mxedvelobaSi miiReba, rom isini TavianT 

qmedebas RvTis mosawonad Tvlian da savaldebulo qmedebisgan Tavis 

Sekaveba, maTi religiuri Sexedulebidan gamomdinareobs. 

zogadad, danaSaulis Cadenis dros damnaSavis mxridan mtkice xa-

siaTis gamovlena da sijiute sasjelis gamkacrebas iwvevs, magram aR-

niSnul SemTxvevaSi mas ar eZleva aseTi mniSvneloba. sijiute gamoxat-

ulebas povebs xasiaTis simtkiceSi, rac danaSaulis Cadenisas vlindeba. 

639  NJW 1967, S. 2169.
640  NJW 1965, S. 1449.



208

kerZod, damnaSave ar icvlis azrs danaSaulis CadenasTan dakavSirebiT. 

danaSauli ar atarebs erTjerad xasiaTs. damnaSave mzadyofnas avlens, 

rom momavalSi analogiuri qmedeba ganaxorcielos, rac xSirad vlin-

deba danaSaulis ganmeorebiT ganxorcielebaSi. amitomac, nasamarTlo-

ba, rogorc (xSir SemTxvevaSi) damnaSavis sijiutis gamovlineba, damna-

SavisTvis uaryofiT rols TamaSobs sasjelis Sefardebis dros. 

iehovas mowmeebisTvis samoqalaqo samuSaos Seusruleblobis gamo 

sasjelis Semsubuqeba literaturaSi sxvadasxvanairad aris axsnili. 

erT-erTi SexedulebiT, marTalia, sasjelis Sefardebis diferencire-

ba aRniSnuli danaSaulis ganxorcielebisas ar aris dasabuTebuli, 

magram zogadi keTilgonierebidan gamomdinareobs, moxdes imis gaT-

valiswineba, rom saqme exeba `sindisis damnaSaves~ (Gewissenstäter). sadac 

sindisi cdeba, SeiZleba damnaSavem TanagrZnoba daimsaxuros, magram is 

ver moipovebs keTilganwyobas. Tumca, sindisis damnaSaves Seefarde-

ba keTilgonivruli sasjeli, rac sasjelis muqaris aRniSnul pirTa 

mimarT SerbilebiTaa ganpirobebuli. maSasadame, adgili aqvs sisxlis 

samarTlis kanonis relativirebas, rac am SemTxvevaSi sakamaTod ar 

miiCneva641. 

mocemuli msjeloba imaze miuTiTebs, rom religiuri Sexed-

ulebidan gamomdinare savaldebulo qmedebis ganxorcielebaze uaris 

Tqma sindisiT anu Sinagani valdebulebiTaa nakarnaxevi. Tu samarTle-

brivi valdebuleba garegania, sindisidan momdinare Sinagani. samarTali 

zogjer adamians aZlevs imis saSualebas, rom imoqmedos Sinagani xmis, 

Sinagani valdebulebis Sesabamisad, magram, aseTi SesaZlebloba adami-

ans yovelTvis ar eZleva. zogjer Sinagani valdebuleba garegan anu 

samarTlebriv valdebulebas upirispirdeba642 da samarTali adamians 

arCevanis saSualebas ar aZlevs, vinaidan samarTlebrivi valdebuleba 

Sesasruleblad savaldebuloa da mis Seusruleblobas normis adre-

sats ar patiobs. Tumca, mainc gasaTvaliswinebelia is faqtori, rom 

danaSaulis Cadena moxda Sinagani valdebulebidan gamomdinare, romel-

ic ubralo moTxovnilebaze metia da adamianis moqmedebis Tavisufle-

bas, garkveulwilad, zRudavs. swored amitom isjeba egreT wodebuli 

`sindisis damnaSave~ ufro msubuqad. 

germaniis sakonstitucio sasamarTlos gadawyvetilebiT, `sindisi~ 

(Gewissen) ise unda iqnas gagebuli, rogorc igi sityvaTxmarebaSi gamoi-

641  Bockelmann P., Zur Problematik der Sonderbehandlung von Überzeugungsverbrechern, Welzel 
H.-FS, Berlin, 1974, S. 555.

642  amaze miuTiTebs magaliTad, erTi mxriv, danaSaulis dafarvis da Seutyobineb-

lobis dasjadoba (ssk-is 375-e da 376-e muxlebi), xolo meore mxriv, sisxlissamarTle-

brivi pasuxismgeblobisgan gaTavisufleba, roca saqme exeba winaswarSeupireblad axlo 

naTesavis danaSaulis dafarvas da Seutyobineblobas. 



209

yeneba. sakonstitucio sasamarTlo gamodis im poziciidan, rom saxel-

mwifoSi mcxovrebi yvela moaqalaqis politikuri Tanacxovrebis sa-

fuZvlebi erTnairad unda ganisazRvros. amitom, yvela aRsarebisa da 

msoflmxedvelobisTvis konstituciuri cnebebi erTnairad ganimarteba. 

konstituciuri organos amocanas warmoadgens moqalaqeebisTvis marTl-

wesrigis erTianobis uzrunvelyofa. zogadi sityvaTxmarebis mixedviT, 

sindisi aris sulieri fenomeni, romlis moTxovna adamianebisTvis up-

irobod jerarsuli moTxovnaa. aqedan gamomdinareobs kanonmdeblis 

poziciac, roca is samxedro samsaxurSi yofnis aucileblobas ar uWers 

mxars da, Sesabamisad, awesebs alternatiul samsaxurs. amitom, cnebaTa 

ganmartebis dros dauSvebelia sindisis cnebaze, arsze Teologiur da 

filosofiur moZRvrebaTa gamijvna. igi aRemateba mosamarTlis kompe-

tencias da samarTlebrivad unayofoa, vinaidan gansaxilvel sakiTxze 

dasaxelebul disciplinebSi siRrmiseuli azrTa sxvaoba arsebobs643. 

sindisiT ganpirobebuli gadawyvetileba (Gewissensentscheidung) konk-

retul mdgomareobaSi miiReba, romelSic Sinaganad SeuZlebelia sxva 

gadawyvetilebis miReba da konkretul qmedebaze uaris Tqma. sindi-

sis gadawyvetileba aris zneobrivi xasiaTis da igi miiReba im qmedeba-

ze, romelic Sinagani moTxovnilebidan gamomdinareobs. sindisis gad-

awyvetileba `sikeTis~ da `borotebis~ kategoriebzea orientirebuli. 

am TvalsazrisiT, sindisiT ganpirobebuli gadawyvetileba arsebiTia 

da yovelTvis `situaciazea damokidebuli~644. 

bralis SemsubuqebisTvis sakmarisad ar miiCneva mxolod rwmena. 

bralis SemsubuqebisTvis ufro meti winapirobis arsebobaa saWiro. 

aucilebelia qmedebis marTvis unaris rwmeniT ganpirobebuli SezRud-

va, romelic namdvil iZulebasTan aris dakavSirebuli, rac moqmedebis 

Tavisuflebis SezRudvas iwvevs645.

h.-i. rudolfis SexedulebiT, sindisis gadawyvetilebis SemTxvevaSi 

Semcirebulia ara mxolod umarTloba, aramed bralic, magram es gan-

pirobebulia motivaciis unaris SezRudviT646. 

sindisiT ganpirobebuli iZuleba SeiZleba momdinareobdes ara mx-

olod religiuri Sexedulebidan, aramed wminda adamianuri urTierTo-

bidanac. magaliTad, megobruli, mezobluri, kolegialuri urTierTo-

bidan. aRniSnuli faqtori SeiZleba safuZvlad daedos samarTlebrivi 

movaleobis Seusruleblobas, rac sisxlissamarTlebrivad dasjadia. 

643 BVerfGE, 1962, S. 54-55.
644  BverfGE 1962, S. 55. 
645  Schünemann B., Die deutschsprachige Strafrechtswissenschaft  nach der Strafrechtsreform im 

Spiegel des Leipziger Kommentars und des Wiener Kommentars, GA 1986, S. 307-308.
646  Rudolphi H-J., Die Bedeutung eines Gewissenentscheids für das Strafrecht, Welzel H.-FS, Berlin, 

1974, S. 630.
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saqarTvelos ssk-iT isjeba danaSaulis ganucxadebloba da Seutyo-

binebloba. kanoni sasjelisagan aTavisuflebs im pirebs, romlebic aR-

niSnul qmedebas axlo naTesavTa mimarT ganaxorcieleben. Tumca, axlo 

naTesavTa wre gansazRvrulia da maT Soris ar eqceva megobari, ko-

lega, mezobeli, romelTanac, zogjer, adamianebs ufro kargi damok-

idebuleba aqvT, vidre kanoniT gansazRvrul axlo naTesavTa wresTan. 

swored am kategoriis adamianebTan axlobluri damokidebulebidan ga-

momdinare SeiZleba pirma danaSauli dafaros an Sesabamis organoebs 

ganxorcielebul danaSaulze ar Seatyobinos. aseT dros umoqmedobas 

safuZvlad udevs sindisidan momdinare valdebuleba, rac Sinagania da 

ewinaaRmdegeba pozitiuri samarTliT dadgenil moTxovnebs. Tumca, es 

ver iqneba gamamarTlebeli an sapatio garemoeba, magram sasjelis Se-

fardebisas Semamsubuqebel garemoebad unda Sefasdes. 

5.4. afeqti da afeqtis msgavsi emocia

sasjelis Sefardebis dros gasaTvaliswinebel WeSmaritad relevan-

tur garemoebas, romelic ganWvretis da marTvis unars aqveiTebs, war-

moadgens afeqti da misi msgavsi emocia. `afeqti aris xanmokle grZnoba, 

romelic erTbaSad Cndeba da SedarebiT male qreba. misTvis `afeTqebaa~ 

damaxasiaTebeli~647. amitom afeqts `feTqebad~ emocias uwodeben. xSir-

ad, afeqtis dros subieqtsa da garemos Soris imdenad irRveva wonaswo-

roba, rom subieqtis reaqcia mizanSeuwoneli da qaoturi xdeba648. 

afeqtSi ganxorcielebul qmedebas sxvagvarad impulsur qcevasac 

uwodeben. igi saxesxvaobaa impulsuri qcevis649. impulsuri qcevis dros 

subieqti masze moqmedi aqtualuri situaciiTaa SeboWili. impulsuri 

qcevis pirobebSi yuradRebis aqtis Sesaxeb sakiTxis dasmac ki ar Sei-

Zleba650.

sxva grZnobebisgan afeqti Tavisi intensivobiT gamoirCeva. igi erT-

baSad iwyeba da Tavisi intensivobis gamo mTel cnobierebas ipyrobs. 

dasawyis momentSi, zogjer, subieqts cnobiereba ekargeba da erTgvari 

sicariele Cndeba. sanam afeqti ZalaSia, mTeli cnobierebis Sinaarsi 

mis gankargulebaSi imyofeba651, rac imas niSnavs, rom adgili aqvs Seg-

647  uznaZe d., zogadi fsiqologia, Tb., 2006, gv. 151. 
648  naTaZe r., zogadi fsiqologia, Tb., 1986, gv. 521. 
649  SavguliZe T., sazogadoebrivi azri, marTlSegneba da moswavle axalgazrdoba, 

Tb., 1981, gv. 55.
650  uznaZe d., ganwyobis fsiqologia, meoTxe gamocema, Tb., 2009, gv. 134-135.
651  uznaZe d., zogadi fsiqologia, Tb., 2006, gv. 150. 
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nebuli inteleqtualuri saqmianobis damuxruWebas652. moqmedi piris 

nebis Tavisufleba, mokle vadiT, erTgvarad, SezRudulia da afeqtis 

cnobierebis Sinaarsze zemoqmedebis gamo qmedebis marTlwinaaRmdego-

bis Segnebis done Sesustebulia. 

Tu qmedebis dros an umalve mas Semdeg adgili hqonda fsiqo-pa-

Tologiur gamovlinebebs, rogoricaa, maxsovrobis daqveiTeba, aR-

qmis unaris dakargva, suicidis mcdeloba, mosamarTlem fsiqiatriuli 

eqspertiza unda daniSnos. eqspertizis Sedegad SeiZleba dadgindes, 

rom cnobierebis unaris srul darRvevas adgili ar hqonia, magram, 

meore mxriv, normalur fsiqikur mdgomareobaSi pirovneba ar imyofe-

boda. afeqti, rogorc wesi, yvela saxis danaSaulis mimarT ar iwvevs 

gansakuTrebul sisxlissamarTlebriv interess. 

afeqti, rom sasjelis Semsubuqebas iwvevs, amaze miuTiTebs qarTul 

ssk-Si arsebuli privilegirebuli Semadgenloba (ssk-is 111-e mux.), ma-

gram mocemul SemTxvevaSi ramdenadac saqme exeba specialuri sakanon-

mdeblo Semadgenlobis Seqmnas, sasjelis daniSvnis dros igive SemTx-

vevaSi afeqti, rogorc Semamsubuqebeli garemoeba, meorejer SeiZleba 

ar iqnes gaTvaliswinebuli (orjer Sefasebis akrZalvis principi). 

rogorc germaniis federaluri uzenaesi sasamarTlo Tavis gad-

awyvetilebaSi aRniSnavs, mosamarTle uflebamosilia, magram ara val-

debuli sasjelis isedac Semcirebul sakanonmdeblo farglebSi sasje-

li kidev damatebiT Seamciros sasjelis Sefardebisas653. aq igulisxmeba 

SemTxveva, roca afeqti isedac aris maprivilegirebel niSnad qmedebis 

sakanonmdeblo SemadgenlobaSi gaTvaliswinebuli. 

afeqtis mdgomareobaSi gabrazebiT da wyeniT gamowveuli reaq-

cia msxverplis qmedebaze, ara mxolod umarTlobas amcirebs, aramed 

damatebiT bralsac, vinaidan Seracxvaunarianoba Semcirebulia aseT 

dros654. Tu bralis Semsubuqebas damnaSavis fsiqikuri mdgomareoba 

iwvevs, umarTlobis Semcirebas safuZvlad is udevs, rom qmedeba msx-

verplis winare qmedebam gamoiwvia, rac samarTlebrivad da eTikurad, 

gakicxvis Rirsia. 

Tu ra saxis garemoebebi miiCneva sisxlissamarTlebrivi Tvalsaz-

risiT afeqtis winapirobad, amaze pasuxs iZleva qarTuli ssk-is 111-e 

muxlis dispozicia, sadac afeqtis gamomwvev garemoebaTa CamonaTvalia 

mocemuli. 

652 SavguliZe T., afeqtSi Cadenili danaSaulis kvalifikaciis zogierTi sakiTxi 

saqarTvelos ssr sisxlis samarTlis kanonmdeblobasa da praqtikaSi, `sabWoTa samarTa-

li~, 1963, #3, gv. 26. 
653  BGHSt. 16, 1962, S. 360.
654  BGHSt. 16, 1962, S. 362-363.
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umarTlobasTan erTad bralis Semsubuqebas iwvevs aseve provoka-

cia. zemoT ukve iqna ganxiluli, rom provokacia umarTlobas amsub-

uqebs, magram arc ise naTelia sakiTxi imasTan dakavSirebiT, Tu ra 

winapirobebi unda edos safuZvlad bralis Semamsubuqebel provoka-

cias655. 

t. hiornles TvalsazrisiT, sasjelis Semsubuqeba unda efuZne-

bodes iseT masStabs, rom fsiqiatruli ganaTlebis armqone adamianebi-

sTvisac iyos misi Secnoba SesaZlebeli. amisTvis saorientacio punq-

tad miiCneva afeqtis genezisi656. Tu ganxorcielebuli qmedebis saerTo 

suraTi namdvil afeqtze ar metyvelebs cnobierebis mkveTri moSlis 

TvalsazrisiT, magram afeqtisTvis damaxasiaTebeli calkeuli niSnebis 

umetesoba saxezea, bralis Semsubuqeba SesaZlebelia. bralis gamom-

ricxveli afeqti gamoiricxeba maSin, roca damnaSaves SeuZlia ganx-

orcielebul danaSaulze suraTis aRdgena da imis gaxseneba, Tu ra 

moxda. germaniis federalurma uzenaesma sasamarTlom aseTi Sefaseba 

gaakeTa erT-erT saqmesTan dakavSirebiT, miuxedavad imisa, rom damna-

Savem msxverpli `ukontrolod~ cema. sasamarTlom yuradReba miaqcia 

imasac, rom damnaSavem misi qmedebidan drois mcire monakveTSi samedi-

cino daxmarebisTvis Sesabamis samsaxurSi dareka, rac sapatio afeqtis 

gamoricxvis safuZveli gaxda. garda amisa, gasaTvaliswinebelia isic, 

rom afeqtSi Cadenili danaSaulis Ziri, tipurad, xangrZlivi drois 

ganmavlobaSi damnaSavesa da msxverpls Soris arsebuli konfliqturi 

urTierTobaa657. 

5.5. jgufuri dinamizmis gavlena, rogorc bralis 

Semamsubuqebeli garemoeba?

danaSaulis ganxorcieleba xSirad xdeba ramdenime piris monawil-

eobiT, romelTagan damnaSave SeiZleba iyos Tanaamsrulebeli an Ta-

namonawile. aseT dros, zogjer, damnaSave danaSaulebriv qmedebaSi 

CaTreuli aRmoCndeba. Tumca, es ar iTqmis organizatorze, romelic 

moawyobs da xelmZRvanelobs danaSaulis ganxorcielebas, qmnis or-

ganizebul jgufs an wamqezebelze, romelic sxvas (amsrulebels) iy-

oliebs danaSaulis Casadenad. organizatori da wamqezebeli imitom 

ar SeiZleba ganvixiloT danaSaulSi CaTreul pirebad, rom maTgan mo-

dis danaSaulis Cadenis iniciativa da TviTon ver iqnebian danaSaulSi 

655  Hörnle T., dasax. naSr., gv. 313. 
656  Hörnle T., dasax. naSr., gv. 313. 
657  BGH NStZ 1993, S. 34. 
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CaTreuli. pirebi, romlebic danaSaulSi CaTreuli SeiZleba aRmoCnd-

nen, arian amsruleblebi (SesaZloa damxmarec). 

am SemTxvevaSi ganxilvisa da Sefasebis sagans warmoadgens iseTi 

viTareba, roca mravali adamianis erTad Sekrebas danaSaulis ganxor-

cielebis stimulireba SeuZlia. Cndeba kiTxva, rogoria bralis xarisxi 

maSin, roca danaSauli jgufis mieraa Cadenili? 

v. Sumaxeri akritikebs germanel avtorebs imaSi, rom germanuli 

sisxlis samarTali mxolod erTpirovnuli amsruleblis brals ic-

nobs da ar iTvaliswinebs imas, rom sistemurad mkacrad ierarqiuli 

Zala (Systemisch übergeordnete Kräft e) jgufis calkeul wevrebze, jgufis 

dinamizmze, maT qmedebaze, qmedebis rogorc mimarTulebaze, ise sim-

Zlavreze gavlenas axdens. im qmedebisTvis, romelic jgufis mkacrad 

ierarqirebul Zalas eqvemdebareba, pasuxismgeblobis dakisreba mk-

acrad ierarqirebuli sistemis mqone `jgufis~ Tanabrad, mkacrad unda 

iqnas miCneuli. erTpirovnul amsrulebelTa brali ufro msubuqad 

unda Sefasdes658. jgufuri moqmedebis dros jgufis wevrTa braleu-

lobis da pasuxismgeblobis individualurad Sefaseba braleuli pasux-

ismgeblobis principidanac gamomdinareobs. 

gansazRvruli jgufuri danaSaulis dros mkacrad ierarqirebuli 

jgufi da misi zegavlenis faqtori mniSvnelovan rols TamaSobs. aseT 

SemTxvevebSi konkretuli danaSaulebrivi qmedebebi, sul mcire, zemo-

qmedebis nawilad unda Sefasdes, romelic ar efuZneba individualur 

fsiqologias. calkeuli piri jgufis warmmarTveli Zalis xelSi Sei-

Zleba iaraRi gaxdes. danaSaulis ganxorcielebaSi, marTalia, jgufis 

TiToeuli wevri monawileobs, magram situaciidan gamomdinare, Sei-

Zleba ar SeeZlos Tavis arideba659. 

Sumaxeri asaxelebs sam garemoebas, romlis gamoc jgufis warm-

marTveli Zala jgufis calkeuli wevris gadawyvetilebaze da nebaze 

zegavlenas axdens. 1. jgufis Seqmnisas warmoiqmneba konformistuli 

zegavlena. amasTan erTad gasaTvaliswinebelia emocia da ganwyoba. 2. 

jgufi aZlierebs arsebul emociur potencias. am TvalsazrisiT, jgu-

fi misi wevris emociebze gamaZlierebel zegavlenas axdens. 3. jgufis 

warmmarTveli Zala qmnis riskze Zlier ganwyobas. xdeba individual-

uri pasuxismgeblobis grZnobis Semcireba. pasuxismgebloba jgufzea 

gadanawilebuli. saqme exeba jgufur dinamiur tipur procesebs, ro-

melic froidma Tavis naSromSi `masebis fsiqologia da me-analizi~ 

aRwera rogorc `mes eqsternalizeba da reeqsternalizeba~. masa iseT 

658  Schumacher W., Gruppendynamik und strafrechtliche Schuldfähigkeit, Strafverteidiger (StV) 
1993, S. 549.

659  Schumacher W., dasax. naSr., gv. 550.
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zegavlenas axdens individze, rom masSi afeqturobas aZlierebs. afeq-

turoba iseT maRal dones aRwevs, rom misi Sedareba SeuZlebelia im 

afeqtTan, romelSic erTpirovnulad moqmedi piri SeiZleba aRmoCe-

niliyo660. am TvalsazrisiT, erTpirovnulad moqmedi da masebis zega-

vleniT moqmedi piris afeqturi mdgomareobis Sedareba SeuZlebelia. 

brboSi grZnobebis gadaWarbeba imiTaa ganpirobebuli, rom es say-

ovelTao mowonebas iwvevs, rac Zalebis zrdas ganapirobebs. brbo yov-

elTvis ukiduresobaSi vardeba661. brbos fsiqologiasTan dakavSirebiT 

sayuradReboa is, rom brbo borotebisTvis metad aris ganwyobili, 

vidre sikeTisTvis. brbos gamaerTianebeli naklebad aris iseTi dadeb-

iTi Tvisebebi, rogoricaa sikeTe, gmiroba, mamacoba da a. S. brboSi 

boroteba met gasaqans poulobs, vidre sikeTe662.

masam afeqturoba damkvirvebel adamianSic SeiZleba gamoiwvios. 

aseT dros masis mimarT kritikuli damokidebulebis nacvlad, damkvir-

vebeli TviTon iZleva afeqtSi sakuTari Tavis Cabmis saSualebas. ada-

mianebi sxvebisTvis mibaZvis survils avlenen da izrdeba afeqturi mux-

ti. adamianebs uqrebaT SiSis da ridis grZnoba, isini moqmedebas iwyeben 

garemomcveli magaliTebis mixedviT, masa anacvlebs im sazogadoebas, 

romlis mimarT adamianebs manamde SiSis da pativiscemis grZnoba hqon-

daT663. masa xdeba adamianisTvis erTgvari xelSeuxeblobis javSani.

brboSi adamians uZlevelobis gancda uCndeba, romelsac ricxov-

noba aniWebs. brboSi adamiani cdunebas umal eqvemdebareba. amisTvis 

sakmarisia Caunergo mas mkvlelobis an Zarcvis idea da umalve iwyebs 

mis ganxorcielebas664.

SemTxveviTi ar aris is garemoeba, rom danaSaulebriv jgufSi moq-

medi piri ufro gabeduli, sastiki da daundobeli xdeba. jgufis wevri, 

rogorc wesi, iseTi danaSaulis Cadenis mzadyofnas gamoTqvams, ro-

melsac igi damoukideblad ar Caidenda. es gansakuTrebiT arasrulw-

lovnebSi da axalgazrda asakis pirebSi vlindeba665.

adamiani rodesac meore adamianis dasaxmareblad midis im mizniT, 

rom win aRudges udanaSaulos sikvdils, brbos zegavleniT erT-erT 

660  froidi z., masebis fsiqologia da me-s analizi, mTargmnelebi: n. TurmaniZe, l. 

bulia, Tb., 2013, gv. 24.
661  le boni g., erebisa da brbos fsiqologia, Targmani gr. qajaiasi, Tb., 2013, gv. 

149.
662  sigele s., damnaSave brbo, mTargmnelebi: n. TurmaniZe da l. bulia, Tb., 2014, 

gv. 46.
663  froidi z., iqve, gv. 25; le boni g., dasax. naSr., gv. 144-145.
664  le boni g., erebisa da brbos fsiqologia, Targmani gr. qajaiasi, Tb., 2013, gv. 

141.
665  naWyebia g., wignSi: naWyebia g., Todua n., (red.), sisxlis samarTali, saxelmZR-

vanelo, zogadi nawili, meore gamocema, Tb., 2016, gv. 298.
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pirvels Seeyreba kacTmkvlelobisken midrekilebis seni666 da rac adre 

gakvirvebas hgvrida, Cveulebrivi da misaRebi xdeba. 

masaSi adamiani iseT qmedebas axorcielebs, romlisganac igi cxovre-

bis Cveul pirobebSi Tavs Seikavebda. makdugali masis inteleqtis koleq-

tiur daqveiTebazec miuTiTebs, rac imas niSnavs, rom maRali inteleqtis 

adamiani dabali inteleqtis adamianis morCili xdeba. afeqturobis ga-

Zliereba swori inteleqtualuri gadawyvetilebis miRebas xels uSlis667. 

gonivruli gadawyvetilebis miRebas Tavisufali pirobebi sWirdeba. 

brbos bunebaa, rom mis garsSi Tavs iyrian ara mxolod boroti, ar-

amed keTili adamianebic, romelnic wamierad hkargaven TavianT me-obas 

da, masSi aTqvefilni brbos kanonebsa da moTxovnebs emorCilebian668. 

adamianze zemoqmedebis moxdenis TvalsazrisiT, didi mniSvneloba 

eniWeba gamocdilebas. rac ufro gamocdilia damnaSave, miT ufro did 

gavlenas axdens axalbeda damnaSaveze, romelsac ar gaaCnia kriminaluri 

warsuli da literaturaSi e. w. `SemTxveviT damnaSavesac~ uwodeben669.

brbo mxolod aracnobieriT imarTeba. brbos mier Cadenili qmede-

bebi gonebisgan ar imarTeba da individi brboSi SemTxveviTobis Sesa-

bamisad moqmedebs. maSin, roca adamiani brboSi impulsebs emorCileba, 

brbosgan izolirebul garemoSi, igi gonebas emorCileba670. 

dinamiuri jgufis wevri pasuxismgeblobas ukve ar grZnobs imisT-

vis, rac gaakeTa. igi pasuxismgeblobas Tavis jgufs akisrebs. dinamiu-

ri jgufis pirobebSi jgufis TavSeukavebel wevrs agresiuli qmedebis 

ganxorcielebis ganwyoba eqmneba671. 

masaSi adamiani kargavs individualobas. masaSi SesvliT adamiani 

garkveuli droiT iviwyebs im Taviseburebebs, riTac is im adamianebs 

emsgavseba, romelTa metoqed manamde warmogvidgeboda672. 

brboSi adamiani mimbaZveli xdeba. Tumca, mimbaZveloba zogadad 

adamianisTvis aris damaxasiaTebeli. brboSi adamiani imas imeorebs, ra-

sac sxvebic Cadian. Tu erTi taSs ukravs an garbis, meorec imas imeo-

rebs. erTis mrisxaneba ki sxvebis saxezec aRibeWdeba673. 

666  sigele s., damnaSave brbo, mTargmnelebi: n. TurmaniZe da l. bulia, Tb., 2014, 

gv. 26.
667  froidi z., iqve, gv. 26.
668  CxeiZe r., aRsareba guram doCanaSvilisa, Tb., 2011, gv. 81. 
669  sigele s., damnaSave brbo, mTargmnelebi: n. TurmaniZe da l. bulia, Tb., 2014, 

gv. 39. 
670  le boni g., erebisa da brbos fsiqologia, Targmani gr. qajaiasi, Tb., 2013, gv. 140.
671  Schumacher W., Gruppendynamik und strafrechtliche Schuldfähigkeit, Strafverteidiger (StV) 

1993, S. 550.
672  froidi z., iqve, gv. 28.
673  sigele s., damnaSave brbo, mTargmnelebi: n. TurmaniZe da l. bulia, Tb., 2014, 

gv. 44. 
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maSin, rodesac danaSauli jgufis mieraa ganxorcielebuli da jgu-

fi mkacrad ierarqiul sistemas wamoadgens, romelsac Tavisi meTau-

ri hyavs, jgufis rigiT wevrebs pasuxismgebloba ufro msubuqad unda 

daekisroT, vidre jgufis meTaurs. aRniSnuli azri udevs safuZvlad 

qarTuli ssk-is rig muxlebsac, sadac jgufis xelmZRvanelobisTvis 

ufro mkacri sasjelia gaTvaliswinebuli, vidre jgufis wevrobisT-

vis. aRsaniSnavia isic, rom jgufis wevroba da xelmZRvaneloba calke 

Semadgenlobebadaa gamoyofili, riTac kanonmdebeli imaze miuTiTebs, 

rom maTi umarTlobis simZimec gansxvavebulia. Tumca, aqve unda aRin-

iSnos imazec, rom rig SemTxvevebSi kanonmdebeli pasuxismgeblobis da-

mamZimebel garemoebad iTvaliswinebs danaSaulis Cadenas jgufis mier, 

magram cal-calke ar gamoyofs jgufis wevrobas da mis xelmZRvane-

lobas. Tu jgufis wevroba da jgufis xelmZRvaneloba gansxvavebuli 

simZimis umarTlobas moicavs, Cndeba kiTxva, ramdenad gamarTlebulia 

damamZimebel garemoebad jgufurobis miTiTeba jgufis wevrobis da 

xelmZRvanelobis diferencirebis gareSe? an saerTod aris ki saWiro 

ssk-is kerZo nawilSi aseTi kvalificirebuli Semadgenlobebis arseboba 

maSin, roca kodeqsis zogad nawilSi isedac aris mocemuli muxli, ro-

melic TanamonawileobiT da jgufurad ganxorcielebul danaSaulebs 

da sasjelis Sefardebis sakiTxebs aregulirebs. 

mravali piris mier danaSaulis ganxorcielebisas qmedebaze dinamiu-

ri jgufuri zegavlena axdens Tu ara bralunarianobis SezRudvas, saka-

maTod miiCneva. avtorTa nawili uaryofs im mosazrebas, rom aRniSnu-

li garemoeba bralunarianobis Semcirebas iwvevs, vinaidan winaaRmdeg 

SemTxvevaSi, moxdeboda im normebis ugulebelyofa, romelic Tanaams-

ruleblobas da bandebis mier Cadenil danaSauls exeba da romelTac 

safuZvlad sruli pasuxismgeblobis koncefcia udevT674. aRniSnuli mo-

sazreba, SeiZleba, qarTuli kanonmdeblobis gaTvaliswinebiT, sakamaTo 

iyos, vinaidan qarTuli ssk-is zogierTi muxli, rogorc ukve iTqva, 

jgufis wevrobisTvis ufro msubuq sasjels iTvaliswinebs, vidre xe-

lmZRvanelobisTvis da es SeiZleba erTgvari aRiareba iyos jgufuri 

dinamiuri zegavlenis mniSvnelobisa sasjelis zomisaTvis. 

rac Seexeba im normebs, sadac jgufis wevrobis da xelmZRvanelo-

bis diferencireba ar xdeba, saqme exeba iseT danaSaulTaTvis sasje-

lis gansazRvras, romlisTvisac jgufuri moqmedeba imdenad tipiuri 

ar aris. marTalia, jgufurad aRniSnuli danaSaulis Cadena SesaZle-

belia, magram SeiZleba erTpirovnuladac ganxorcieldes (magaliTad, 

mkvleloba-ssk-is 108-e mux.). xolo iq, sadac jgufis xelmZRvaneloba 

674  Lenkner/Perron, in: Schnöke/Schröder, Strafgesetzbuch, Kommentar, 27. Aufl ., München, 2006, S. 
413, §21 Rn. 9.
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da wevroba cal-calke SemadgenlobaSia gaTvaliswinebuli (ssk-is 223-e 

mux.)675, danaSaulis ganxorcieleba jgufis gareSe ar xdeba anu jgufu-

ri moqmedeba danaSaulis tips gansazRvravs. 

Strengi Tvlis, rom bralunarianoba jgufuri danaSaulis dros ar 

aris SezRuduli, Tu raime fsiqikuri defeqti ar aqvs jgufis wevrs676, rac 

isedac amsubuqebs pasuxismgeblobas. rasakvirvelia, bralis Semsubuqebis 

safuZvels jgufis wevroba upirobod, sxva garemoebaTa gauTvaliswine-

blad, ar unda warmoadgendes. piriqiT, jgufuroba, rig SemTxvevebSi, 

pasuxismgeblobis damamZimebeli garemoebaa. unda moxdes imis Seswavla, 

jgufis wevri ra viTarebaSi moqmedebda, rogori iyo misi fsiqikuri 

mdgo mareoba, xom ar aRmoCnda danaSaulebriv qmedebaSi CaTreuli, xom ar 

hqonda adgili raime provokaciul qmedebas an motyuebas, jgufis wevreb-

ma xom ar Seityues igi danaSaulis ganxorcielebis procesSi. am SemTx-

vevaSi gasaTvaliswinebelia jgufis wevris asaki da gamocdilebac.

sisxlis samarTlis literaturaSi gamoTqmuli mosazrebis Tanax-

mad, jgufuri dinamizmi SeiZleba jgufis wevrTa ganWvretadobisa da 

marTvis unars Seexos da amitom aris igi sasjelis Sefardebis dros 

gasaTvaliswinebeli. jgufuri dinamizmis zegavleniT Cadenil dana-

SaulebSi jgufis wevri xSirad aris jgufis mier `gadabirebuli~, dana-

Saulis Cadenis procesSi `Setyuebuli~, rac `gadabirebuli~ damnaSavis 

brals amcirebs, vinaidan miiCneva, rom damnaSavis danaSaulebrivi en-

ergia Semcirebulia677. mocemul SemTxvevaSi ar igulisxmeba damnaSav-

is `gadabireba~ an `Setyueba~ aqtiuri zemoqmedebis Sedegad. SeiZleba 

iTqvas, rom Seqmnili situacia ufro met zegavlenas axdens jgufis 

wevrze, vidre jgufis meTauri an sxva wevrebi. amitom, SeiZleba aseT 

dros jgufis is wevri, romelic moeqca jgufuri dinamizmis zemo-

qmedebis qveS da aRmoCnda Seqmnili viTarebis tyveobaSi, miviCnioT 

situaciis erTgvar msxverpladac. 

m. valteris SexedulebiT, jgufuri dinamizmis zegavleniT ganxor-

cielebul danaSauls safuZvlad udevs socialur-fsiqologiuri Tval-

sazrisiT mkafio iZulebiTi momentebi, rac damnaSavis qmedebis marTvis 

avtonomias (Autonomie der Verhaltenssteuerung) xelyofs. am fenomenis nor-

matiuli Sefasebis farglebSi sisxlissamarTlebrivad mniSvnelovnad 

miCnevas, bralis Semsubuqebamde mivyavarT, vinaidan bralis moculo-

ba gadawyvetilebis Tavisuflebazec aris damokidebuli678. mocemul 

675  ukanono formirebis Seqmna, xelmZRvaneloba, aseT formirebaSi gawevreba, 

monawileoba an ukanono formirebis sasargeblod sxva saqmianobis ganxorcieleba.
676  Streng F., in: Münchener Kommentar, Strafgesetzbuch, Band. I, 2. Aufl ., 2011, S. 931, §20 Rn. 109.
677  Walter M., Die Bestimung der Tatschuld und Bemessung der Strafe nach der vom Täter entwike-

lten `kriminellen Energie~, Kaufmann H.-FS, Berlin, 1986, S. 498.
678  Walter M., dasax. naSr., gv. 503.
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SemTxvevaSi aranormatiuli, wminda fsiqologiuri, SefasebiT SeiZleba 

igive daskvna ver gakeTdes, magram aRniSnul sakiTxze swori, sisxlis-

samarTlebrivad mniSvnelovani Sefasebis gakeTeba, albaT, normatiul 

midgomasac moiTxovs. 

jgufuri dinamizmis procesis zegavlenaze saubrisas, amavdrou-

lad mxedvelobaSia misaRebi, rom danaSaulis koleqtiurad ganxor-

cielebam SeiZleba umarTloba daamZimos, roca igi dakavSirebulia 

msxverplisTvis vnebis miyenebis an safrTxis Seqmnis gazrdasTan679. am 

SemTxvevaSi mxedvelobaSia is garemoeba, rom jgufurad danaSaulis 

ganxorcielebisas, xSirad, msxverpls meti safrTxe eqmneba, vinaidan 

Tavdacvis SesaZlebloba, TavdamsxmelTa raodenobidan gamomdinare, 

Semcirebulia. amitomac miiCneva jgufurad danaSaulis ganxorciele-

ba rig SemTxvevebSi pasuxismgeblobis damamZimebel garemoebad. maSa-

sadame, Tu jgufurad danaSaulis Cadena zogjer pasuxismgeblobas 

amZimebs, sxva SemTxvevaSi igi umarTlobis tips gansazRvravs da dana-

Saulis tipur SemTxvevas warmoadgens, Tumca mniSvneloba mainc eniWeba 

imas, konkretuli piri jgufis xelmZRvaneli iyo, Tu jgufis wevri. 

yovelive zemoaRniSnuli daskvnis saxiT imis Tqmis SesaZleblobas 

iZleva, rom jgufurad moqmedebis Tu jgufuri dinamizmis qveS danaSau-

lis Cadenis dros sasjelis zomis da saxis gansazRvrisas sakiTxi unda 

gadawydes diferencirebulad, kompleqsurad, sxvadasxva faqtorebis 

gaTvaliswinebiT. 

5.6. mesame piris mier dayolieba (provokacia), rogorc 

bralis Semamsubuqebeli garemoeba?

sakamaTod miiCneva sakiTxi, Tu rodis unda moxdes bralis Semsub-

uqeba, roca mesame piri damnaSavis nebis formirebaze gavlenas axdens. 

germaniis federalurma uzenaesma sasamarTlom Tavis gadawyvetilebaSi 

provokacia bralis Semamsubuqebel garemoebad miiCnia, vinaidan adgi-

li hqonda danaSaulis Cadenaze mesame piris mier amsruleblis dayo-

liebas. Tumca, aq danaSaulis Cadenaze dayolieba mxedvelobaSia ara 

waqezebis rogorc Tanamonawileobis saxiT, aramed dayolieba provo-

cirebis TvalsazrisiT. germaniis federaluri uzenaesi sasamarTlos 

gadawyvetilebaSi saubaria policiis mxridan provokaciaze, rac da-

naSaulis Cadenas biZgs aZlevs680. dayolieba bralis xarisxis gansaz-

RvrasTan dakavSirebiT relevanturia imdenad, ramdenadac provoka-

679  Hörnle T., dasax. naSr., gv. 314-315.
680  BGH NStZ 1986, S. 162. 
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ciis SemTxvevaSi damnaSavis ganwyoba da saSiSroeba, sxva SemTxvevasTan 

SedarebiT, gansxvavebulia. 

gasaTvaliswinebeli faqtoria is, rom damnaSave TviTon, damou-

kideblad ki ar mivida danaSaulis Cadenis gadawyvetilebamde, aramed 

mesame piris provokaciis Sedegad. Tumca, mxolod dayoliebidan gamom-

dinare SeuZlebelia ganWvretadobis da qmedebis marTvis unaris Sez-

RudvasTan dakavSirebiT daskvnis gamotana. mesame piris qmedeba unda 

warmoadgendes darwmunebis eqstremalur formas, rac gansxvavebulia 

amsruleblis waqezebis Cveulebrivi SemTxvevisgan. winaaRmdeg SemTx-

vevaSi, wamqezebeli ufro mkacrad unda dasjiliyo, vidre amsrulebe-

li, vinaidan wamqezebeli rasac akeTebs, aris damnaSavis dayolieba da-

naSaulis Cadenaze. es ki araswor Sedegamde migviyvanda. amsrulebeli 

aris danaSaulis RerZi, romlis gareSe danaSauli ar xorcieldeba, ma-

Sin roca, danaSauli Tanamonawilis gareSec SeiZleba ganxorcieldes. 

k. zeelmani rogorc miuTiTebs, iq sadac danaSaulis ganxorcieleba 

policiis mxridan kontroldeba, qmedeba obieqturad naklebad saSiSia. 

iq, sadac danaSaulis ganxorcielebas policia (Segnebulad) iwyebs, da-

naSauli, rogorc wesi, marTlsawinaaRmdego SedegiT ar sruldeba681. 

mocemul SemTxvevaSi amitomac aris provocirebulis qmedeba SedarebiT 

naklebi saSiSroebis. maSasadame, pasuxismgeblobis Semsubuqebis ara mx-

olod subieqturi (ganwyoba), aramed obieqturi safuZvelic arsebobs. 

policiis mxridan damnaSavis provokacia ra safuZvliT iwvevs sas-

jelis Semsubuqebas, sakamaTod miiCneva. kerZod, igi aris bralis Semam-

subuqebeli garemoeba, Tu sasjelis Semamsubuqebeli damoukidebeli 

garemoeba, romelic bralis xarisxze gavlenas ar axdens. Tu erT-erTi 

mosazreba gansaxilvel SemTxvevas bralTan akavSirebs, meore Sexed-

ulebiT, policiis mxridan damnaSavis provocirebisas, icvleba ara bra-

lis xarisxi, aramed sasjelze gadawyvetileba682. aRniSnuli mosazrebis 

gaziarebisas, gamodis, rom sasjelis Semsubuqebaze gadawyvetileba 

miiReba bralis xarisxisgan damoukideblad. es SeiZleba iyos Tundac, 

prevenciuli TvalTaxedva. 

b. Sunemanis TvalsazrisiT, bralis moqmedi cnebidan ar gamomdin-

areobs debuleba, romliTac policiis agent-provokatoris meSveobiT 

amsruleblis waqezeba amsruleblis bralis Semamsubuqebel garemoebad 

miiCneva683. 

gasaTvaliswinebelia is garemoebac, rom policiis mxridan dam-

681  Seelmann K., Zur materiell-rechtlichen Problematik des V-Mannes. Die Strafb arkeit des Lokspit-
zels und des Verlokten, ZStW 1983, S. 819. 

682  BGH NStZ 1988, S. 550.
683  Schünemann B., Der polizeiliche Lockspitzel _ Kontroverse ohne Ende?, StV 1985, S. 426.
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naSavis provocireba, rogorc sasjelis Semamsubuqebeli garemoeba, 

germaniis federalurma uzenaesma sasamarTlom ganixila narkotikul 

danaSaulebTan mimarTebiT. kerZod, narkotikebiT vaWrobis SemTxveva. 

policiis mier damnaSavis provocireba nebismieri danaSaulis mimarT 

SeiZleba ar iyos aqtualuri. am SemTxvevaSi sayuradReboa is faqtic, 

rom rogorc vaWroba zogadad, narkotikebiT vaWrobac or mxares 

moiTxovs. esenia myidveli da gamyidveli. is, visac narkotikebis SeZena 

surs, mizans ver miaRwevs, Tu ar iqneba is, vinc narkotikebs gayidis. 

maSin, roca saqme exeba narkotikebis momxmarebels anu narkotikebis 

potenciur SemZens, misi provocirebac gacilebiT martivi xdeba. ad-

vilia narkomomxmarebelze fsiqikuri zemoqmedeba, rac mas narkotike-

bis SeZenis gadawyvetilebas miaRebinebs. SeiZleba iTqvas isic ki, rom 

provokators gansakuTrebuli zegavlenis moxdena ar uwevs narkomanze 

da igi narkotikebis SeTavazebisTanave gaxdeba provokaciis msxverpli. 

amas ganapirobebs narkomania anu narkotikebze damokidebuleba. yove-

live es amsubuqebs provocirebuli damnaSavis (narkomanis) sasjels. 

SeiZleba iTqvas, rom gansaxilvel SemTxvevaSi sasjelis Semamsubuqe-

beli ori garemoeba erTdrouladaa warmodgenili. esenia: damnaSavis 

nebis sisuste (rac SeiZleba mravalwliani narkomoxmarebiT iyos gan-

pirobebuli) da damnaSavis provocireba policiis mxridan. 

policiis TanamSromlis provokaciis Sedegad narkotikuli dana-

Saulis garda SeiZleba ganxorcieldes qrTamis aRebac. policiis Ta-

namSromelma provokaciis mizniT sajaro moxeles an masTan gaTanabre-

bul pirs SeiZleba qrTami SesTavazos da igi ankesze wamoagos. aseT 

dros provocirebul damnaSaves (qrTamis amRebi) sasjeli Seumsubuqde-

ba, magram ara ise, rogorc narkotikebis SemZens, vinaidan narkotikebis 

ukanonod provokaciis Sedegad narkomanis mier SeZenisas erTdroulad 

saxezea sasjelis Semamsubuqebeli ori garemoeba (provokacia da xangr-

Zlivi narkomaniiT gamowveuli nebis sisuste).

bralis Semamsubuqebel garemoebad miiCneven iZulebasac, roca adg-

ili aqvs moqmedi piris dayoliebas. dayoliebis mravali xerxi arsebobs, 

romelTagan erT-erTia iZuleba. Zaladobis an sxva danaSaulis ganxor-

cielebis muqaris dros saxezea bralis Semamsubuqebeli garemoeba, ro-

melic sasjelis SefardebisTvis relevanturia. dayoliebis sxva xerx-

ebisgan gansxvavebiT, iZulebiT dayolieba SedarebiT naklebad ikicxeba. 

igive iTqmis SemTxvevazec, roca provokatori provocirebulis mdgo-

mareobas iyenebs, magaliTad, roca adgili aqvs narkomanis dayoliebas.

aRsaniSnavia is garemoebac, rom iZuleba ara mxolod bralis Semamsu-

buqebel, aramed bralis gamomricxvel garemoebadac ganixileba. mxedve-

lobaSia iZulebiTi ukiduresi aucilebloba. iZuleba maSin aris sasje-
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lis SefardebisTvis relevanturi, roca sasjelis Sefardebis safuZveli 

arsebobs, maSasadame, maSin roca brali gamoricxuli ar aris. bralis 

gamomricxav da bralis Semamsubuqebel iZulebas Soris sxvaoba iZulebis 

intensivobaSia. gasaTvaliswinebelia isic, Tu ras exeba iZuleba. 

5.7. Secdena, rogorc bralis Semamsubuqebeli garemoeba

sisxlis samarTalSi erTmaneTisgan ganasxvaveben Secdomas da Secde-

nas. Secdoma zogjer Secdenis Sedegia, rodesac damnaSaves msxverpli 

SecdomaSi Sehyavs da Seacdens, magram SeiZleba Secdoma ar iyos Sec-

denis Sedegi da igi dakavSirebuli iyos damoukidebel garemoebebTan. 

mocemul SemTxvevaSi Cven Secdomis swored iseTi SemTxveva gvainter-

esebs, rodesac igi Secdenis Sedegia. erTmaneTisgan ganasxvaveben faq-

tobriv da samarTlebriv Secdenas. Secdenas sisxlis samarTalSi sxva-

dasxva mniSvneloba SeiZleba hqondes. zogierT SemTxvevaSi danaSaulis 

msxverplis Secdena ama Tu im qmedebis Semadgenlobis niSania (TaRli-

Toba _ ssk-is 180-e mux., qonebrivi dazianeba motyuebiT _ ssk-is 185-e 

mux. da sxva), calkeul SemTxvevebSi ki Secdena danaSaulis Cadenis for-

mas ukavSirdeba (cocxali iaraRis Secdena SualobiTi amsruleblobis 

dros)684, magram Secdenis mniSvneloba sisxlis samarTalSi amiT ar amoi-

wureba da igi mniSvnelobas iZens sasjelis daniSvnasTan dakavSirebiTac.

bralis Semsubuqebis safuZveli SeiZleba iyos danaSaulis Cadena 

windauxedaobis Sedegad an damnaSavis mier msxverplis windauxedaobis 

gamoyeneba685, msxverplis Secdena (Versuchungssituation)686, vinaidan msx-

verplis windauxedaoba danaSaulis Cadenas aadvilebs, amitom damna-

Saves ar uwevs danaSaulis Casadenad gansakuTrebuli nebis simtkicis 

gamovlena. magaliTad, windauxedavi sajaro moxelis gamo saxelmwifos 

winaaRmdeg TaRliTobis ganxorcieleba advili xdeba687. 

bralis Semamsubuqebeli garemoebebisgan unda iqnas gamijnuli dana-

Saulis ubralo waqezeba, romelsac ar SeuZlia bralis xarisxis Secvla. 

yvela qmedeba gansazRvrul pirobebSi xorcieldeba, rac qmedebaze me-

tyvelebs da, Sesabamisad, mis mniSvnelobas gansazRvravs. danaSaulis Ca-

denis xelSemwyobi situaciebi, rogoricaa, TviTmomsaxurebis maRaziebSi 

saqonlis gamofena an damnaSavis manqanaSi, rogorc gamvlel (da ara spe-

684  gamyreliZe o., Secdena da misi sisxlissamarTlebrivi mniSvneloba, `cxovreba 

da kanoni~, 2011, #2-3, gv. 2-19.
685  Stree W., in: Schnköe/Schröder, Strafgesetzbuch, kommentar, 27. Aufl ., München, 2006, S. 762, 

§46 Rn. 16. 
686  Hörnle T., dasax. naSr., gv. 316.
687  Stree W., in: Schönke/Schröder, Strafgesetzbuch, kommentar, 27. Aufl ., München, 2006, S. 762, 

§46 Rn. 16. 
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cialurad daqiravebul an municipalur) manqanaSi msxverplis Cajdoma, 

ar warmoadgens bralis Semamsubuqebel garemoebas. Secdenis dros adg-

ili unda hqondes namdvil fsiqikur zegavlenas688. namdvili fsiqikuri 

zegavlena, rogorc wesi, gulisxmobs mizandasaxul, winaswarganzraxul 

qmedebas. zegavlena agreTve xorcieldeba aqtiuri formiTac. 

aqtiuri formiT fsiqikuri zegavlena Tanamonawileobis drosac 

xorcieldeba wamqezeblis mier amsruleblis mimarT, magram, igi mainc 

ar warmoadgens amsruleblisTvis pasuxismgeblobis Semamsubuqebel 

garemoebas. winaaRmdeg SemTxvevaSi miviRebdiT Semdeg suraTs: Tana-

monawileobiT Cadenili (sadac saxezea wamqezebelic) danaSaulis ams-

rulebeli ufro msubuqad daisjeboda, vidre erTpirovnuli amsrule-

beli, romelmac waqezebis gareSe, damoukideblad miiRo danaSaulis 

ganxorcielebis gadawyvetileba.

5.8. umarTlobis Segnebis mniSvneloba

Strees TvalsazrisiT, sasjelis SefardebisTvis mniSvnelovania 

marTlwinaaRmdegobis Segnebis intensivoba689, rac gansxvavebulia ganz-

raxvis da gaufrTxileblobis SemTxvevaSi da miuTiTebs imaze, rom kog-

nituri elementi sasjelis Sefardebis dros relevanturia. Tu gaviT-

valiswinebT imas, rom umarTlobis Segnebis ararseboba, qarTuli ssk-is 

mixedviT ganzraxvas gamoricxavs, mivalT daskvnamde, rom umarTlobis 

Segneba qmedebis umarTlobasTan dakavSirebiTac mniSvnelovania, ram-

denadac ganzraxvis gamoricxvam SeiZleba konkretuli tipis umarT-

lobac gamoricxos. Tumca, aRsaniSnavia isic, rom umarTlobis Segne-

ba bralis niSania da am mxriv saqarTvelos ssk-is 36-e muxli xarvezs 

Seicavs. rogorc ukve iTqva, bralis niSani ar SeiZleba monawileob-

des umarTlobis xarisxis dadgenaSi. Sesabamisad, umarTlobis Segnebis 

ararseboba, Tu igi miutevebelia, ganzraxvas ki ar unda gamoricxavdes, 

aramed bralis Semamsubuqebel garemoebad unda miiCneodes. sakiTxis 

swored aseT gadawyvetas gvTavazobs germaniis sisxlis samarTlis ko-

deqsi, romlis mixedviTac, Tu akrZalvaSi misatevebeli Secdoma brals 

gamoricxavs, miutevebeli Secdoma brals amsubuqebs690 ise, rom ganz-

raxva ar gamoiricxeba. 

688  Hörnle T., dasax. naSr., gv. 316.
689  Stree W., in: Schönke/Schröder, Strafgesetzbuch, Kommentar, 27. Aufl ., München, 2006, S. 762, 

§46 Rn. 16.
690  aRniSnul sakiTxze aseve ix. maRlakeliZe l., ganzraxva da marTlwinaaRmdego-

bis Segneba qarTuli da germanuli sisxlis samarTlis mixedviT (SedarebiT-samarTle-

brivi analizi), Tb., 2013, gv. 214. 
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5.9. normis Sesabamisi qmedebis SezRuduli moTxovna.

moqmedeba saSiS viTarebaSi

ukiduresi aucilebloba pasuxismgeblobis gamomricxvel garemoe-

bas warmoadgens, magram imisTvis, rom pasuxismgebloba gamoiricxos, 

saxeze unda iyos marTlzomierebis yvela piroba. sainteresoa, maSin, 

roca marTlzomierebis yvela piroba saxeze ar aris (magaliTad, da-

zianebul da gadarCenil sikeTeTa Tanafardobis gaTvaliswinebiT) da 

Sesabamisad, pasuxismgeblobac ver gamoiricxeba, rogor unda gad-

awydes sasjelis daniSvnis sakiTxi? is rom marTlzomierebis pirobebi 

nawilobriv saxezea, mxedvelobaSia misaRebi sasjelis daniSvnis dros, 

magram mocemul SemTxvevaSi ganxilvis sagania is, Tu ra safuZvliT am-

subuqebs sasjels iseT saSiS viTarebaSi moqmedeba, romelic ukiduresi 

aucileblobisTvisaa damaxasiaTebeli an aris misi msgavsi. 

t. hiornles mosazrebiT, romelic winaaRmdegobaSi modis gaba-

tonebul SexedulebasTan, umarTlobis Semsubuqebis safuZvels ar 

warmoadgens safrTxis imwuTiereba, rac rogorc wesi, marTlzomieri 

ukiduresi aucileblobisTvisaa damaxasiaTebeli. imwuTieri saSiSi vi-

Tareba sasjelis Sefardebis dros yuradRebas ipyrobs imave Tvalsaz-

risidan gamomdinare, romelic safuZvlad udevs sapatio anu bralis 

gamomricxav ukidures aucileblobas. sapatio ukiduresi aucileblo-

bis dros normis Sesabamisi qmedebis moTxovnis SeuZlebloba SeiZleba 

ori sxvadasxva perspeqtividan aixsnas. nawilobriv es aris fsiqolo-

giuri aspeqti: keZod, gamonaklisi eqstremaluri viTarebidan gamom-

dinare qmedebis marTvis unari SezRudulia. rac Seexeba normatiul 

dasabuTebas: TviTgadarCenis interesiT ganpirobebuli qmedeba, adami-

anuri TvalsazrisiT, gasagebia. Tu alternativa iqneba sakuTari Tavis 

an axlos mdgomi pirebis gawirva, aseT dros sakuTari interesebisTvis 

upiratesobis miniWeba ar SeiZleba uaryofiTad Sefasdes691, vinaidan 

mdgomareobidan gamomdinare sxvagvarad moqmedebis unari SezRudulia. 

sainteresoa, SeiZleba Tu ara mocemuli msjelobis gavrcele-

ba cnobil maSveli navis SemTxvevaze, romlis mixedviTac, ubeduri 

SemTxvevis Semdeg amsrulebels emuqreboda TandaTanobiT SimSilisgan 

sikvdili da amitom, sakuTari Tavis gadasarCenad xangrZlivi fiqris 

Semdeg mivida sxva piris mkvlelobis gadawyvetilebamde. t. hiornle 

mocemul SemTxvevaSi bralis Semsubuqebis safuZvels ver xedavs drois 

faqtoridan gamomdinare, ramdenadac misi TvalsazrisiT, amsrulebe-

691  Hörnle T., dasax. naSr., gv. 320.
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li drois mxriv gadaudebel viTarebaSi ar moqmedebda692. 

hiornles mosazreba sakamaToa, vinaidan igi ar iZleva bralis Semam-

subuqebeli da gamomricxveli safuZvlebis gamijvnis SesaZleblobas. 

marTalia, gadaudebel aucileblobas qmedeba SeiZleba ar warmoadgen-

da, magram am SemTxvevaSi mniSvnelovania ara mxolod viTarebis obieq-

turi Sefaseba, aseve moqmedi piris qmedebis ganmapirobebeli Sinagani 

faqtorebic. is, rom moqmed pirs SimSilisgan sikvdili emuqreboda da 

aRniSnuliT gamowveuli SiSis safuZvelze moqmedebda, sakmarisi sa-

fuZvelia imisTvis, rom bralis Semamsubuqebel garemoebad igi iqnas 

ganxiluli. moqmedi piris qmedeba eTikuric ar aris, magram Tu bra-

lis SemsubuqebisTvis imave kriteriumebs daveyrdnobiT, rasac bralis 

gamom ricxveli garemoebebi efuZneba, bralis gamomricxvel garemoe-

bebs ar SeiZleba moeTxovebodes, rom igi akmayofilebdes eTikur stan-

dartebs, vinaidan bralis gamoricxvisas saqme exeba ara gamamarTleb-

el, aramed sapatio garemoebas. 

drois faqtoridan gamomdinare bralis Semsubuqebaze an gamoricx-

vaze uaris Tqma, sakamaTo SeiZleba iyos, Tu gaviTvaliswinebT bralis 

gamomricxveli iZulebiTi ukiduresi aucileblobis iseT SemTxvevas, 

romelic cnobilia `ojaxis tiranis~ saxelwodebiT. aRniSnul SemTx-

vevaSic ar arsebobs imwuTieri safrTxe, rac marTlzomieri ukiduresi 

aucileblobisTvisaa damaxasiaTebeli, magram ara Tu bralis Semsubuqe-

ba, aramed misi gamoricxva xdeba. Tu bralis gamoricxvas yovelTvis ar 

uSlis xels drois faqtori (safrTxis imwuTierebis ararseboba), ratom 

unda iyos igi bralis SemsubuqebisTvis xelis SemSleli faqtori?

rodesac saubaria saSiS viTarebaSi moqmedebis dros bralis Sem-

subuqebaze, Cndeba kiTxva, sakiTxis aseTi gadawyvetis safuZvels ra 

warmoadgens anu ratom amsubuqebs saSiS viTarebaSi moqmedeba bralis 

xarisxs? 

ukidures mdgomareobaSi moqmedi piris ganwyoba samarTlis mimarT 

ar aris iseTi gakicxvis Rirsi, rogorc Cveulebriv mdgomareobaSi mo-

qmedi piris ganwyoba. aseT dros, umarTloba da brali rom ar gamoir-

icxeba amas, h. ieSekis da T. vaigendis SexedulebiT, generalurpreven-

ciuli mniSvnelobac aqvs. pirebi, romlebic valdebulni arian, rom 

safrTxis mdgomareoba TavianT Tavze miiRon (samxedro mosamsaxure, 

saxanZro samsaxuris TanamSromeli, policieli), gansazRvrul, aucile-

beli mogeriebis eqscesis msgavs SemTxvevebSi, SiSis da dabneulobis mi-

uxedavad, daisjebian da sisxlissamarTlebrivad marTlsawinaaRmdego 

qmedeba ar epatiebaT693. maSasadame, maTi qmedebis dasjadobas aqvs gama-

692  Hörnle T., dasax. naSr., gv. 320.
693  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 478.
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frTxilebeli funqcia sxvebis mimarTac, romlebic SeiZleba analogi-

ur viTarebaSi aRmoCndnen. 

marTebulad unda iqnas Sefasebuli Tvalsazrisi, romelic qmedebis 

dasjadobis gamarTlebaSi `generalurprevenciul aspeqts~ mniSvnelo-

van rols aniWebs, Tumca, umarTlobis da bralis Semsubuqebas sisxlis 

samarTlis politikis sakiTxad ar miiCnevs694. 

ramdenadac bralis Semamsubuqebeli garemoebebi sasjelis Sefar-

debisTvis relevanturia, maTi ganxilva generaluri prevenciis kuTx-

iT, mizanSeuwoneli iqneboda. generaluri prevencia sasjelis Sefar-

debaze metad, qmedebis dasjadobis mizania. aRniSnulidan gamomdinare, 

ama Tu im garemoebis ganxilva umarTlobis an bralis Semamsubuqebel 

garemoebad, gansxvavebul midgomas da dasabuTebas moiTxovs. igi Seu-

Zlebelia generaluri prevenciis aspeqtebze dayrdnobiT damakmayo-

fileblad iqnas ganxiluli.

bralis Semamsubuqebeli garemoebis arsebobis dasadgenad mniS-

vnelovania imis gaTvaliswineba, Tu rogor sikeTes emuqreba safrTxe. 

magaliTad, qonebrivs Tu araqonebrivs. rogori sikeTeebi upirispirde-

ba erTmaneTs. Tu safrTxe emuqreba Canacvlebad an SekeTebas rom eqve-

mdebareba iseT sikeTes, maSin, bralis Semsubuqeba gamoiricxeba. mag-

aliTad, roca manqanis dazianebis Tavidan asacileblad mZRoli sxvas 

janmrTelobas dauzianebs, bralis Semsubuqebis safuZveli ar arsebobs. 

Tumca, aqac gasaTvaliswinebelia, amsrulebeli rogori mniSvnelobis 

materialuri sikeTis gadasarCenad moqmedebs. magaliTad, Tu piri mo-

qmedebs misi cxovrebisTvis mniSvnelovani instrumentis gadasarCenad, 

sakiTxi SeiZleba sxvagvarad iqnas ganxiluli. rodesac musikosi misTvis 

mniSvnelovani musikaluri instrumentis dakargvis Tavidan asacileb-

lad moqmedebis dros urigdeba sxva piris janmrTelobis dazianebas, 

bralis Semamsubuqebeli garemoeba, hiornles SexedulebiT, saxezea695. 

marTebuli iqneba am SemTxvevaSi bralis Semsubuqebis safuZvels Tu 

davinaxavT ara sikeTeTa Rirebulebis da mniSvnelobis SepirispirebaSi 

obieqturi TvalsazrisiT, aramed gadarCenili sikeTisadmi amsruleb-

lis damokidebulebaSi da amiT gamowveul emociaSi, romelic qmedebas 

safuZvlad daedo. 

obieqturad, marTlwesrigis mixedviT, materialur sikeTeze, 

musikosis instrumentze, ufro mniSvnelovania adamianis janmrTelo-

ba. amitom, janmrTelobisTvis safrTxis Seqmna materialuri sikeTis 

gadasarCenad, obieqturad gamarTlebas ar imsaxurebs. Tumca, is rac 

694  Jescheck/Weigend, Lehrbuch des Strafrechts, 5. Aufl ., Berlin, 1996, S. 478; Lenckner, in: SchÖnke/
SchrÖder, Strafgesetzbuch, Kommentar, 27. Aufl ., München, 2006, S. 628, §32 Rn. 111, vorbem.

695  Hörnle T., dasax. naSr., gv. 321.
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marTlwesrigiT da obieqturi sazomiT ver gamarTldeba, bralis Sem-

subuqebis safuZvelze, SeiZleba naklebad mkacrad daisajos gadarCe-

nili sikeTisadmi amsruleblis damokidebulebis gaTvaliswinebiT, rac 

amsruleblisTvis gadarCenili sikeTis mniSvnelobiTaa ganpirobebu-

li. rac aseve mniSvnelovania, amsruleblisTvis gadarCenili sikeTis 

mniSvneloba eqvemdebareba obieqtur Sefasebas. igi ar aris mxolod 

amsrulebliseuli Sefaseba. gadarCenili sikeTe amsruleblisTvis 

mniSvnelovania misi profesiidan gamomdinare. sikeTis mniSvneloba 

profesiuli saWiroebiTaa dasabuTebuli da ara amsruleblis wminda 

subieqturi damokidebulebiT, romelic moklebuli iqneboda yovelg-

var obieqtur kriteriums.

saSiS viTarebaSi moqmedeba bralis Semamsubuqebel garemoebad rom 

ganixileba, Cndeba kiTxva, SeiZleba Tu ara bralis Semsubuqeba gamoir-

icxos maSin, roca saSiSi viTarebis gamowveva amsrulebels ukavSirde-

ba? anu ramdenad mniSvnelovania imis gaTvaliswineba, Tu vin Seqmna is 

saSiSi viTareba, romelSic moqmedi piri moqmedebs?

t. hiornles TvalsazrisiT, bralis Semsubuqeba aseT drosac aris 

SesaZlebeli. igi amsruleblis bralis SemsubuqebisTvis Tvlis mniS-

vnelovnad ara imas, Tu vin gamoiwvia saSiSi viTareba, aramed imas, hqon-

da Tu ara amsrulebels qmedebis marTvis unari SezRuduli da adami-

anuri TvalsazrisiT, misi qmedeba ramdenad gasagebi iyo696. 

aRniSnuli mosazreba marTebulia, vinaidan amsruleblis moqmedebis 

marTvis unari SeiZleba maSinac iyos SezRuduli, roca saSiSi viTareba 

misi braliTaa gamowveuli. Tu qmedebis marTvis unari amsrulebels 

SezRuduli aqvs, swori ar iqneba bralis xarisxis SezRudvis uaryofa 

im safuZvliT, rom amsrulebelma safrTxe TviTon Seqmna. 

5.10. moqmedeba ekonomikuri siduxWiris gamo

xSirad qmedebas safuZvlad udevs imwuTieri safrTxe, roca gansaz-

Rvruli sikeTis seriozuli (mwvave) gauareseba ar aris mosalodneli, 

magram amsrulebeli ekonomikur siduxWireSi imyofeba. sisxlis samar-

Tlis literaturaSi ekonomikuri siRatakiT gamowveuli ukiduresi 

mdgomareoba sasjelis Semamsubuqebel garemoebadaa aRiarebuli697. 

Tumca, erTmaneTisgan mijnaven SemTxvevebs, roca amsrulebeli SimSi-

lis dasakmayofileblad purs iparavs da SemTxvevas, roca ekonomiku-

696  Hörnle T., dasax. naSr., gv. 321.
697  Stree W., in: Schönke/Schröder, Strafgesetzbuch, Kommentar, 27. Aufl ., München, 2006, S. 760, 

§46 Rn. 13.
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ri danaSauli xorcieldeba im organizaciis gadasarCenad, romelsac 

gakotreba (Untergang) emuqreba. germaniis federaluri sasamarTloc 

adgens, rom ekonomikuri siduxWire sakuTrebis winaaRmdeg mimarTul 

danaSaulebTan dakavSirebiT sasjelis Semamsubuqebel mniSvnelovan 

garemoebas warmoadgens, ris gamoc damnaSavis ekonomikuri mdgomareo-

bis dadgena aucilebelia698. 

samarTlebriv Secdomadac ki miiCneva damnaSavis ekonomikuri md-

gomareobis gauTvaliswinebloba, roca qmedeba ekonomikuri siduxWir-

is niadagzea Cadenili699. ekonomikuri gaWirveba sasjelis Sefardebis 

dros imdenad aris mniSvnelovani, ramdenadac mas adamianis motivaciis 

gansazRvra SeuZlia700.

t. hiornles TvalsazrisiT, ekonomikri siduxWire yovelTvis ar 

unda iqnas ganxiluli Semamsubuqebel garemoebad, vinaidan igi yovelT-

vis ar iwvevs qmedebis marTvis unaris SezRudvas. ekonomikuri gaWirve-

ba sasjelis Semamsubuqebel garemoebad rom CaiTvalos, amsrulebels 

unda gaaCndes iseTi fizikuri moTxovnileba, romelic qmedebis marTvis 

unaris SezRudvis msgavsia. gasaTvaliswinebelia is, rom qonebrivi md-

gomareobis yvelanairi gauareseba ar iwvevs ukiduresobis mdgomareo-

bas, maSinac, roca individualuri cxovrebis stili amiT zaraldeba. 

magaliTad, roca pirs uwevs uaris Tqma dasasveneblad samogzaurod 

wasvlaze an did binaze, amiT ver gakeTdeba daskvna ukiduresi mdgo-

mareobis arsebobaze701. 

rac aseve mniSvnelovania, ukiduresi mdgomareoba ar unda iyos Se-

qmnili damnaSavis braliT, ukiduresoba rom iqnas gaTvaliswinebuli 

sasjelis Semamsubuqebel garemoebad. mniSvnelovania agreTve isic, iyo 

Tu ara danaSaulis Cadenamde safrTxis Tavidan acileba SesaZlebeli 

normis Sesabamisi sxva qmedebiT702. 

sasjelis Sefardebis dros msjavrdebulis ekonomikuri mdgomare-

obis mniSvnelobaze miuTiTebs saqarTvelos ssk-is 42-e muxlis me-3 

nawilic, sadac aRniSnulia, rom jarimis Sefardebisas mxedvelobaSi 

miiReba msjavrdebulis materialuri mdgomareoba. 

698  BGH StV 1988, S. 248-249.
699  BGH StV 1992, S. 570.
700  BGH StV 1995, S. 584; Detter K., Zum Strafzumessungs- und Maßregelrecht, NStZ 1996, S. 184.
701  Hörnle T., dasax. naSr., gv. 322-323.
702  Hörnle T., dasax. naSr., gv. 323.



228

5.11. damnaSavis axalgazrduli asaki, rogorc sasjelis 

Semamsubuqebeli garemoeba

sasjelis Semamsubuqebel erT-erT garemoebas damnaSavis asakic 

SeiZleba warmoadgendes. kerZod, amsruleblis axalgazrduli asaki 

(jugendliche Alter)703. aRniSnuli mosazreba ara mxolod iuridiul lit-

eraturaSia gaziarebuli, aramed qarTul sasamarTlo praqtikaSic704. 

am SemTxvevaSi, axalgazrdul asakSi mxolod arasrulwlovaneba ar ig-

ulisxmeba da igi SedarebiT farTo moculobisaa. rogorc cnobilia, 

arasrulwlovania adamiani 18 wlis asakamde. aRniSnuli asakis mere 

adamiani srulwlovania, Tumca SeiZleba jer kidev axalgazrda asakis 

iyos. germaniis federalurma sasamarTlom sasjelis Semamsubuqebel 

garemoebad miiCnia is, rom braldebuli danaSaulis Cadenis dros 21 

wlis iyo. 

braldebulis asaki rom mniSvnelovani garemoebaa amas adasturebs 

is faqtoric, rom saqarTveloSi arasrulwlovanTa marTlmsajulebis 

kodeqsi iqna miRebuli, romelic arasrulwlovnebze mTel rig SeRa-

vaTebs awesebs da igi vrceldeba ara mxolod arasrulwlovnebze, ar-

amed 21 wlamde asakis msjavrdebulebzec. braldebulis asaki imitom 

aris mniSvnelovani, rom adamianis asaki gansazRvravs misi cnobierebis, 

marTlSegnebis dones. iq, sadac es unari SezRudulia (Tundac asakis 

gamo), arsebobs safuZveli sasjelis SemsubuqebisTvis.

saqarTvelos arasrulwlovanTa marTlmsajulebis kodeqsis 75-e 

muxlis Sesabamisad, arasrulwlovanisTvis sasjelis daniSvnisas sa-

samarTlom unda gaiTvaliswinos arasrulwlovnis saukeTeso interese-

bi da individualuri Sefasebis angariSi. arasrulwlovanTa saukeTeso 

interesebis prioritetuloba arasrulwlovanTa marTlmsajulebis ko-

deqsiT gaTvaliswinebuli erT-erTi umniSvnelovanesi principia (amk-is 

me-4 muxli), rac imas niSnavs, rom sxva principis gamoyeneba maSin xdeba, 

Tu igi winaaRmdegobaSi ar modis dasaxelebul principTan705. 

arasrulwlovnis saukeTeso interesebi moicavs arasrulwlovnis 

usafrTxoebis, keTildReobis, janmrTelobis dacvis, ganaTlebis, gan-

viTarebis, resocializacia-reabilitaciis da sxva interesebs, romel-

ic arasrulwlovnis individualuri maxasiaTeblebis Sesabamisad, misi 

azris gaTvaliswinebiT ganisazRvreba (amk-is me-3 muxlis me-4 nawili). 

703  BGH StV 1995, S. 584.
704  saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarTlis saq-

meebze, sisxlis samarTlis zogadi nawili, 2005, #4, gv. 6. 
705  Todua n., wignSi: naWyebia g., Todua n., (red.), sisxlis samarTali, zogadi nawi-

li, saxelmZRvanelo, mesame gamocema, Tb., 2018, gv. 652. 
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arasrulwlovnebis mimarT Tavisuflebis SezRudva da aRkveTa 

gamoiyeneba mxolod ukidures SemTxvevaSi, roca ufro msubuqi sa-

SualebiT miznis miRweva SeuZlebelia (amk-is me-9 mux.).

5.12. msxverplis roli bralis xarisxis gansazRvraSi

msxverplis rols ara mxolod umarTlobis, agreTve bralis xarisx-

is gansazRvrisTvis mniSvnelovan garemoebadac ganixilaven. rogorc 

u. eberti miuTiTebs, maSin, roca danaSaulis Cadenas biZgs aZlevs msx-

verplis gamoucdeloba an ukidures mdgomareobaSi yofna, damnaSave 

roca sazogadoebis ndobas borotad iyenebs, damnaSavis bralis xarisxi 

izrdeba706. mocemul SemTxvevaSi, erTi mxriv, qmedebis saSiSroeba metia, 

rac umarTlobis mometebul xarisxze miuTiTebs da meore mxriv, dam-

naSavis boroti ganwyobac metia, roca igi gacnobierebulad moqmedebs 

ukidures mdgomareobaSi myofi msxverplis winaaRmdeg. 

5.13. danaSaulis SeniRbva,                                                                                                 

rogorc bralis  xarisxis ganmsazRvreli garemoeba?

damnaSavis nebis simtkiceze miuTiTebs danaSaulis SeniRbvac707. 

rogorc wesi, SeniRbulad danaSaulis ganxorcieleba moiTxovs gansa-

kuTrebul mzadebas danaSaulis gansaxorcieleblad. SeuZlebelia Se-

niRbulad ganxorcieldes danaSauli maSin, roca igi momentalurad, 

daugegmavad an sruliad gaufrTxileblobiT xorcieldeba. danaSau-

lis SeniRbulad ganxorcieleba, rogorc wesi, damnaSavis pirovnebis 

saSiSroebazec miuTiTebs, vinaidan mas Taviseburi moxerxebuloba da 

gamocdileba sWirdeba. roca danaSauli aseTi gziT xorcieldeba, msx-

verplisTvis safrTxe metia da misi Tavdacvis SesaZleblobac Semcire-

bulia. garda amisa, danaSaulis ganxorcielebis Semdgomac Sesabamisi 

organoebisTvis rTulia danaSaulis gaxsna. zogjer, SeniRbuli dana-

Sauli gauxsnelic rCeba.

706  Ebert U., Verbrechensbekämpfung durch Opferbestrafung?, JZ 1983, S. 640.
707  Stree W., iqve.
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6. calkeul danaSaulTa ganxorcielebisas sasjelis 
Sefardebis dros gasaTvaliswinebeli garemoebani

garda imisa, rom arsebobs sasjelis Sefardebis dros gasaTvalis-

winebeli garemoebebi, romelic yovelTvis inarCunebs Zalas, litera-

turaSi gamohyofen iseT garemoebebsac, romelic imis mixedviT miiReba 

mxedvelobaSi sasjelis Sefardebisas, Tu ra danaSaulia ganxorciele-

buli. aseT garemoebebs sxvagvarad danaSaulis tipTan dakavSirebul 

garemoebebs uwodeben.

mkvleloba: ganzrax sicocxlis mospobisas mxedvelobaSi miiReba 

msxverplis Tanamizezobrioba708. aRniSnuli garemoeba sasjelis Semsub-

uqebis TvalsazrisiT, mniSvnelobas sxva danaSaulTa (magaliTad, jan-

mrTelobis dazianeba) ganxorcielebis SemTxvevaSic inarCunebs. 

Semamsubuqebel garemoebad SeiZleba Sefasdes msxverplis mier sik-

vdilis survilis gamoxatva. Tumca, gasaTvaliswinebelia isic, aris Tu 

ara saxeze evTanaziis yvela niSani (magaliTad, sibralulis motivi da 

Zlieri tkivilisagan msxverplis gaTavisuflebis mizani), romelic spe-

cialuri SemadgenlobiTaa gaTvaliswinebuli709 (mux. 110-e). Tu priv-

ilegirebuli Semadgenlobaa ganxorcielebuli, Semadgenlobis niSani 

meorejer ver Sefasdeba orjer Sefasebis akrZalvis principidan ga-

momdinare.

calkeul danaSaulTa ganxorcielebis dros sasjelis Semamsubuqeb-

el garemoebas zianis anazRaureba warmoadgens, magram aseT funqcias 

aRniSnuli garemoeba ara mkvlelobis, aramed mkvlelobis mcdelobis 

dros asrulebs710 danaSaulis bunebidan gamomdinare.

gansakuTrebuli dacvis Rirsi msxverplis mkvleloba sasjelis 

damamZimebel garemoebas warmoadgens711. aRniSnuli garemoebis mniSvn-

elobaze miuTiTebs isic, rom qarTuli ssk-is mixedviT mkvlelobisT-

vis pasuxismgeblobis damamZimebeli garemoebaa mkvleloba winaswari 

SecnobiT arasrulwlovnis, orsuli qalis, umweo mdgomareobaSi myo-

fi piris. Tu qmedeba dasaxelebul pirTa winaaRmdeg ganxorcielda da 

amis gamo 109-e muxliT kvalificirdeba, maSin igive garemoeba sasjelis 

daniSvnisas dakargavs mniSvnelobas.

mkvlelobis dros sasjelis daniSvnisas aqvs Tu ara ganzraxvis 

formas mniSvneloba, sakamaTod miiCneva. SeiZleba iTqvas, rom azri am 

708  Schäfer/Sander/van Gemmeren, Praxis der Strafzumessung, 5. Aufl ., München, 2012, S. 489, Rn. 
1638.

709  Schäfer/Sander/van Gemmeren, ebenda, S. 489, Rn. 1638.
710  Schäfer/Sander/van Gemmeren, ebenda, S. 489, Rn. 1638.
711 Schäfer/Sander/van Gemmeren, ebenda, S. 490, Rn. 1640.
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sakiTxze orad iyofa. Tu mecnierTa nawili pirdapir ganzraxvas da-

mamZimebel garemoebad, xolo eventualur ganzraxvas Semamsubuqebel 

garemoebad miiCnevs, mecnierTa meore jgufi sakiTxis aseT gadawyvetas 

aramarTlzomierad Tvlis da aRniSnavs, rom pirdapiri ganzraxva ver 

iqneba damamZimebeli garemoeba, vinaidan igi ganzraxi danaSaulis tipur 

SemTxvevas gulisxmobs. garda amisa, SeiZleba zogjer pirdapiri ganz-

raxviT ganxorcielebuli mkvleloba (magaliTad, mkvleloba afeqtSi) 

ufro msubuqad daisajos, vidre mkvleloba arapirdapiri ganzraxviT. 

gaufrTxileblobiTi danaSauli. magaliTad, satransporto dana-

Sauli: satransporto danaSaulis dros gaufrTxileblobiT sicocx-

lis mospobisas, sasjelis daniSvnis dros, mxedvelobaSi miiReba val-

debulebis darRvevis zoma. magaliTad, rac ufro metia moZraobis 

nebadarTuli siCqaris gadaWarbeba, miT ufro maRalia movaleobis 

darRvevis zoma712, rac sasjelis damZimebas iwvevs, vinaidan qmedebis 

umarTloba saSiSroebis zrdis paralelurad matulobs.

janmrTelobis winaaRmdeg mimarTuli danaSauli: janmrTelobis wi-

naaRmdeg mimarTuli danaSaulis ganxorcielebisas gasaTvaliswinebe-

lia janmrTelobis dazianebis simZime713. aRniSnuli garemoeba qmedebis 

kvalifikaciis drosac miiReba mxedvelobaSi, vinaidan sxvadasxva Semad-

genlobebs qmnis janmrTelobis gansakuTrebiT mZime, mZime da naklebad 

mZime dazianeba, magram janmrTelobis gansakuTrebiT mZime dazianebis 

drosac SeiZleba dazianebis sxvadasxva xarisxze saubari. magaliTad, 

117-e muxliT gaTvaliswinebuli janmrTelobis dazianeba SeiZleba 

iyos sicocxlisTvis saSiSi da iseTic, romelic ar aris sicocxlisT-

vis saSiSi. garda amisa, janmrTelobis gansakuTrebiT mZime dazianeba 

SeiZleba gamoixatos sxvadasxva formiT (mxedvelobis, smenis dakargva, 

orsulobis Sewyveta da sxva). sasjelis daniSvnisas swored am garemoe-

bebs mieqceva yuradReba. bunebrivia, ufro mZime sasjels imsaxurebs 

sicocxlisTvis saSiSi dazianeba, vidre iseTi, romelic sicocxlisTvis 

safrTxes ar qmnis. igive SeiZleba iTqvas orive TvalSi mxedvelobis an 

orive yurSi smenis dakargvaze. cal TvalSi mxedvelobis an cal yurSi 

smenis dakargvac sakmarisia qmedebis 117-e muxliT kvalifikaciisTvis. 

Tu damdgari Sedegi aRemateba im minimalur moTxovnebs, rac qmedebis 

Sesabamisi muxliT kvalifikaciisTvis sakmarisia, sasjelis gamkacrebis 

safuZveli aseT dros arsebobs, magram igi mainc ver gascdeba kanoniT 

gansazRvrul zeda zRvars. 

janmrTelobis dazianeba SeiZleba Sedegad mohyves msxverplis Tx-

ovniT mkvlelobisken mimarTuli qmedebis warumateblad ganxorciele-

712  Schäfer/Sander/van Gemmeren, ebenda, S. 490, Rn. 1640.
713  Schäfer/Sander/van Gemmeren, ebenda, S. 492, Rn. 1649.
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bas an SeiZleba janmrTelobis dazianebaze araqmediTi Tanxmoba arse-

bobdes, kerZod, rodesac sikeTis dazianebaze Tanxmoba amoraluria 

da zneobis normebs ewinaaRmdegeba. aseTi garemoebebi sasjelis daniS-

vnisas mxedvelobaSi miiReba. garda amisa, mxedvelobaSi miiReba dana-

Saulis ganxorcielebis saSualeba da saSualebis saSiSroebam SeiZleba 

sasjelic daamZimos714. 

gaupatiureba: gaupatiurebis SemTxvevaSi sasjelis Semamsubuqeb-

el garemoebad ganixilaven damnaSavesa da msxverpls Soris adre arse-

bul sqesobriv kavSirs, vinaidan aseT dros xelyofa SedarebiT ufro 

msubuqad aRiqmeba, rac sasjelis Semcirebis gamarTlebis safuZvelia. 

Tumca, esec calkeul garemoebebzea damokidebuli. Tu damnaSave da 

msxverpli gacilebulebi iyvnen da erTad ar cxovrobdnen, maSin adre 

arsebuli sqesobrivi kavSiri ver iqneba Semamsubuqebel garemoebad 

gaTvaliswinebuli. winaaRmdeg SemTxvevaSi, moxdeba samarTlis ignori-

reba. gaupatiurebis dros, sasjelis Semsubuqeba dauSveblad miiCne-

va religiur-kulturuli safuZvlebiT. mxedvelobaSi miiReba agreTve 

gaupatiurebis forma, iyo Tu ara igi msxverplisTvis gansakuTrebiT 

damamcirebeli715. yuradReba eqceva agreTve msxverplis qcevasac, rac 

danaSaulTan aris dakavSirebuli. msxverplis qcevas SeiZleba sasjelis 

Semamsubuqebeli mniSvneloba mieniWos. am TvalsazrisiT, mniSvnelova-

nia msxverplis viqtimuroba. sasjelis Semamsubuqebel garemoebad ar 

SeiZleba miCneul iqnas is, rom gaupatiurebis msxverpli prostituci-

aSia CarTuli da msubuqi yofaqcevis qalia716. Tu msxverplis cxovre-

bis wesi damnaSavisTvis sasjelis Semamsubuqebeli garemoeba iqnebo-

da, araTanabrad iqneboda msxverplTa uflebebi daculi, rac kanonis 

winaSe Tanasworobis princips da adamianis Rirsebis konstituciur 

uflebas ewinaaRmdegeba. yvelas aqvs ufleba icxovros ise, rogorc 

TviTon CaTvlis saWirod. mTavaria ar dairRves samarTlis normis 

moTxovna. samarTlis funqcia ar aris adamianis cxovrebis wesis gan-

sazRvra. maSasadame, gaupatiurebis dros sasjelis Semamsubuqebeli 

garemoeba SeiZleba iyos ara msxverplis cxovrebis wesi, rom igi msub-

uqi yofaqcevisaa, aramed msxverplis winare (magaliTad, provokaci-

uli) qmedeba. SeuZlebelia aseTi qmedebis arsebobaze gakeTdes daskvna 

mxolod iqidan gamomdinare, rom msxverplis msubuqi yofaqcevisaa. Tu 

msubuqi yofaqcevis qalis gaupatiureba ufro msubuqad daisjeboda, 

714  Schäfer/Sander/van Gemmeren, Praxis der Strafzumessung, 5. Aufl ., München, 2012, S. 492-493, 
Rn. 1649.

715  gaupatiureba isedac aris msxverplis Rirsebis damamcirebeli, Tumca misi 

ganxorcielebis forma SeiZleba iyos gansakuTrebuli, rac sasjelis zomaze uaryofiT-

ad aisaxeba.
716  Von Heintschel-Heinegg, Strafgesetbuch, Kommentar, 2. Aufl ., München, 2015, S. 427, §46 Rn. 71.
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igi sxvasTan SedarebiT naklebad iqneboda daculi, rac adamianis pirad 

cxovrebaSi arapirdapir da aramarTlzomier Carevad unda Sefasdes. 

qurdoba: qurdobis SemTxvevaSi sasjelis SefardebisTvis mniS-

vnelovan garemoebad miiCneva sakuTrebis Rirebuleba, rasac damna-

Save daeufla717. sakuTrebis sagnis Rirebulebas kanonmdebeli qmedebis 

Semadgenlobis formulirebisas sasjelis damamZimebel garemoebadac 

iTvaliswinebs (mniSvnelovani ziani, didi odenobiT qurdoba), magram 

aRniSnuli garemoebebi ar aris dakonkretebuli. miuxedavad amisa, Sei-

Zleba sakamaToc iyos igive niSnis mniSvneloba sasjelis Sesafardeb-

lad. 

rogorc qurdobis, ise yaCaRobis dros sasjelis Sefardebisas ga-

saTvaliswinebel faqtorad ganixilaven damnaSavis ekonomikur sidux-

Wires718. Tumca, es sakiTxic araerTgvarovani Sexedulebis safuZvelia, 

vinaidan, erT-erTi mosazrebiT, igi mxolod maSinaa relevanturi, roca 

danaSaulis Cadenis safuZveli xdeba da ara yvela SemTxvevaSi. 

qurdobis SemTxvevaSi aseve gasaTvaliswinebel garemoebadaa miC-

neuli damnaSavis mier msxverplis ndobis borotad gamoyeneba. mag-

aliTad, megobris gaqurdva. aseT dros qmedeba damnaSavis ganwyobaze 

metyvelebs719.

yaCaRoba: namdvili cecxlsasroli iaraRis gamoyeneba yaCaRo-

bis dros sasjelis damamZimebeli garemoebaa, vinaidan misi Sesa-

Zleblobebidan gamomdinare, safrTxe gansakuTrebiT didia. gasaT-

valiswinebelia aseve amgvari iaraRis msxverplis mimarT gamoyenebis 

Sedegebi720. 

damnaSavis mier Tavdasxmis dros gamoyenebuli iaraRis vargisia-

noba ara mxolod sasjelis daniSvnisTvis, aramed qmedebis kvalifik-

aciisTvisac aris mniSvnelovani sakuTrebis winaaRmdeg mimarTul dan-

aSaulebSi. yaCaRoba SeiZleba Tu ara ganxorcieldes iaraRis maketiT, 

uvargisi iaraRiT, iuridiul literaturaSi sakamaTod miiCneva. erTi 

mosazrebiT, uvargisi iaraRiT Tavdasxma sxvisi nivTis misakuTrebis 

mizniT, yaCaRobas warmoadgens721. xolo meore mosazrebiT, uvargisi 

iaraRiT Tavdasxma yaCaRobis Semadgenlobas ar gvaZlevs, vinaidan ssk-

is 179-e muxliT qmedebis dasakvalificireblad saWiroa, rom Tavdasxma 

717  Schäfer/Sander/van Gemmeren, Praxis der Strafzumessung, 5. Aufl ., München, 2012, S. 496, Rn. 
1664.

718  Schäfer/Sander/van Gemmeren, ebenda, S. 501, Rn. 1681.
719  Schäfer/Sander/van Gemmeren, ebenda, S. 497, Rn. 1665.
720  Von Heintschel-Heinegg, Strafgesetbuch, Kommentar, 2. Aufl ., München, 2015, S. 428, §46 Rn.79.
721  lekveiSvili m., wignSi: lekveiSvili/Todua/mamulaSvili, sisxlis samarTlis 

kerZo nawili, wigni I, meeqvse gamocema, Tb., 2016, gv. 432-433; turava m., sisxlis samar-

Tali, zogadi nawili, danaSaulis moZRvreba, Tb., 2011, gv. 351. 
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ganxorcieldes sicocxlisa da janmrTelobisTvis saSiSi ZaladobiT 

an aseTi Zaladobis muqariT, rac moiTxovs, sicocxlisa da janmrT-

elobisTvis realuri da ara moCvenebiTi safrTxis Seqmnas722, rac ver 

Seiqmneba iaraRis maketiT Tavdasxmisas. 

yaCaRoba SeiZleba civi iaraRis gamoyenebiTac ganxorcieldes, ma-

gram civi iaraRis gamoyenebisas safrTxe SedarebiT naklebia. amasTan 

erTad, cecxlsasroli iarRis gamoyenebis dros msxverplis neba metad 

iTrguneba, rac damnaSaves miznis miRwevis met SesaZleblobas aZlevs.

yaCaRobis dros sasjelis Semamsubuqebel garemoebad ganixilaven 

msxverplis iseT provokaciul qmedebas, rogoricaa, ucxo adamianTan 

saeWvo garemoSi fuliT trabaxi723. 

yaCaRobis dros mxedvelobaSi miiReba danaSaulis dagegmvis inten-

sivoba. magaliTad, danaSaulis diletanturi dagegmva Semamsubuqebel 

garemoebad miiCneva. danaSaulis dagegmva ramdenime adamianTan erTad 

damamZimebel garemoebas warmoadgens, vinaidan araspontanuri jgufu-

ri dinamiuri procesi, gansakuTrebiT axalgazrda damnaSaveebTan, dan-

aSaulis mizezs warmoadgens724.

7. orjer Sefasebis akrZalvis principi da misi 
mniSvneloba sasjelis Sefardebisas

sasjelis Sefardebis dros gasaTvaliswinebel erT-erT mniSvnelo-

van princips warmoadgens orjer Sefasebis akrZalva. aRniSnuli prin-

cipi asaxulia saqarTvelos ssk-is 53-e muxlis me-4 nawilSi, romlis 

mixedviTac, ar SeiZleba sasjelis daniSvnis dros iqnas gaTvalis-

winebuli is garemoebebi, romlebic qmedebis Semadgenlobis niSnebs 

warmoadgens. mocemul SemTxvevaSi ar aqvs mniSvneloba imas, saqme exeba 

qmedebis ZiriTad, kvalificiur, Tu privilegiur Semadgenlobas. or-

jer Sefasebis akrZalvis principi Tu iqna darRveuli, iqmneba damna-

SavisTvis sasjelis arasworad daniSvnis saSiSroeba. orjer Sefasebis 

akrZalvis principisTvis ara aqvs mniSvneloba imas, erTi da igive gare-

moebis orjer Sefaseba damnaSavis sasargeblod moxdeba, Tu sazianod. 

orjer Sefasebis akrZalvis principTan dakavSirebiT Cndeba kiTx-

722  gamyreliZe o., uvargisi iaraRiT Tavdasxma sxvisi qonebis dauflebisaTvis, 

wignSi: misive, brZola samarTlebrivi saxelmwifosaTvis, Tb., 1998, gv. 209-212; ebraliZe 

T., wignSi: sisxlis samarTlis sasamarTlo praqtikis komentari, ekonomikuri danaSauli, 

Tb., 2004, gv. 86. 
723  Schäfer/Sander/van Gemmeren, Praxis der Strafzumessung, 5. Aufl ., München, 2012, S. 500, Rn. 

1680.
724  Schäfer/Sander/van Gemmeren, ebenda, S. 501, Rn. 1681.



235

va, garemoebaTa orjer Sefaseba yovelTvis akrZalulia, Tu calkeul 

SemTxvevebSi dasaSvebia? sisxlis samarTlis literaturaSi orjer Se-

fasebas yofen dasaSveb da akrZalul orjer Sefasebad. 

7.1. akrZaluli orjer Sefaseba

germanul sisxlis samarTlis literaturaSi sasamarTlo praqtikis 

gaTvaliswinebiT, gamoyofen iseT SemTxvevebs, rodesac irRveva orjer 

Sefasebis akrZalva. erT-erT aseT SemTxvevad saxeldeba sqesobrivi 

danaSaulis dros sasjelis daniSvnisas danaSaulis msxverpli bavSvis 

ganviTarebisTvis safrTxis Seqmnis gaTvaliswineba725. sqesobrivi dana-

Sauli arasrulwlovanTa winaaRmdeg imitom isjeba, rom aRniSnuli da-

naSauli xelyofs arasrulwlovnis sqesobriv xelSeuxeblobas. sqeso-

brivi xelSeuxebloba sqesobrivi Tavisuflebisgan imiT gansxvavdeba, 

rom Sesabamis asaks miuRwevels ar gaaCnia sqesobrivi Tavisufleba, 

iTvleba moumwifeblad sqesobrivi aqtisTvis. aRniSnuli akrZalva ki 

icavs arasrulwlovnis ganviTarebas. maSasadame, Sesabamis asaks miuRw-

eveli arasrulwlovnis winaaRmdeg sqesobrivi danaSaulis CadeniT dan-

aSaulis msxverplis ganviTarebas isedac eqmneba safrTxe. amitom, igive 

garemoeba, romlis gareSe danaSauli arc xorcieldeba, ar SeiZleba 

sasjelis daniSvnis dros asrulebdes damamZimebeli garemoebis funq-

cias. 

germaniis uzenaesi sasamarTlos savsebiT swori poziciiT, sasje-

lis daniSvnis dros damamZimebel garemoebad mxedvelobaSi ar miiReba 

is, rac Sesabamisi normis Seqmnis sakanonmdeblo motivia726. sasjelis 

damamZimebeli garemoeba ar SeiZleba iyos im sikeTis xelyofa, romlis 

dacvac Sesabamisi normis mizania727. aRniSnuli garemoeba relevanturia 

ara sasjelis daniSvnisTvis, aramed qmedebis kvalifikaciisTvis.

Sesabamis asaks miuRwevel, sqesobrivi aqtisTvis umwifar bavSvTan 

marTlsawinaaRmdego sqesobrivi kavSiris da qmedebis sakanonmdeblo 

Semadgenlobis ganxorcielebis dros tipiur SemTxvevas warmoadgens 

danaSaulis ganxorcielebiT bavSvis ganviTarebaSi cudi kvalis da-

toveba. aRniSnuli qmedebis Semadgenlobis ganxorcieleba, rogorc 

wesi, danaSaulis msxverplis ganviTarebaSi Sesabamis kvals tovebs. am-

denad, germaniis uzenaesma sasamarTlom samarTlebrivad mcdarad miiC-

nia, sasjelis daniSvnisas damamZimebel garemoebad imis gaTvaliswineba, 

rom qmedeba bunebrivad tovebs kvals bavSvis ganviTarebaSi. qmedebis 

725  Strafverteidiger (StV) 1988, S. 250.
726  Strafverteidiger (StV) 1988, S. 250.
727  Strafverteidiger (StV) 1998, S. 657.
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kanonzomieri Sedegi msjavrdebulisTvis pasuxismgeblobis damamZimeb-

el garemoebad ar iTvleba728. damamZimebeli SeiZleba iyos mxolod ise-

Ti Sedegi, romelic tipur SemTxvevas scdeba da ar warmoadgens kanon-

zomier Sedegs.

germaniis uzenaesi sasamarTlos SefasebiT, orjer Sefasebis 

akrZalvis principi moqmedebs ara mxolod qmedebis Semadgenlobis niS-

nebis, aramed aseve umarTlobis da bralis ganmapirobebeli niSnebis 

mimarTac729. magaliTad, Sesabamis asaks (16 wlis) miuRweveli bavSvis 

ganviTarebis (maT Soris sqesobrivi) Seferxeba ar aris qmedebis Semad-

genlobis niSani. mosamarTles Sesabamisi muxliT qmedebis kvalifikaci-

isas ar moeTxoveba imis dadgena, gamoiwvia Tu ara ganxorcielebulma 

qmedebam arasrulwlovnis ganviTarebis Seferxeba, magram aRniSnuli 

niSani aris qmedebis umarTlobis ganmapirobebeli niSani, vinaidan 16 

wlis asaks miuRwevelTan sqesobrivi kavSiri, rogorc wesi, misi ganvi-

Tarebis darRvevas iwvevs da amitomac gamoacxada kanonmdebelma igi 

dasjad qmedebad. qmedebis umarTlobis ganmapirobebelia ara mxolod 

is garemoeba, romelic qmedebis Semadgenlobis niSania da romlis dad-

genac mosamarTles moeTxoveba, aramed isic, romelic Sesabamisi norm-

is Seqmnis sakanonmdeblo motivia.

maSasadame, 16 wlis asaks miuRweveli araswrulwlovnis ganviTare-

bis darRveva, ar aris is niSani, romlis dadgena mosamarTles moeTx-

oveba qmedebis kvalifikaciisas, magram igi ramdenadac Sesabamisi norm-

is Seqmnis sakanonmdeblo motivia, qmedebis kvalifikaciis dros isedac 

eZleva Sefaseba. vinaidan aRniSnuli niSani erTxel ukve iqna Sefasebu-

li, sasjelis daniSvnis dros misi, rogorc umarTlobis ganmapirobebe-

li garemoebis, xelmeored Sefasebis saWiroeba ar arsebobs. 

zemoaRniSnul sakiTxTan dakavSirebiT, sayuradReboa germaniis 

uzenaesi sasamarTlos Semdegi mosazrebac: sasjelis daniSvnis dros 

dauSvebelia msjavrdebulis sazianod iqnas gaTvaliswinebuli is Se-

degi, romlis samomavlod dadgomasTan dakavSirebiT mxolod varaudi 

arsebobs730. maSasadame, sasjelis Sefardeba ar SeiZleba efuZnebodes 

danaSaulebrivi qmedebiT samomavlod Sedegis gamowvevis varauds. 16 

wlis asaks miuRwevelTan sqesobrivi kavSiri dasjadia misi fizikuri 

Tu sqesobrivi ganviTarebis dacvis mizniT, magram rTulia da zustad 

SeuZlebelia imis Tqma, dasaxelebuli sikeTis xelyofa mohyveba Tu ara 

ganxorcielebul qmedebas. igi aris is Sedegi, romelic savaraudod 

dadgeba da amitomac ar moeTxoveba mosamarTles misi dadgena qmedebis 

728  Strafverteidiger (StV) 1987, S. 146.
729  Strafverteidiger (StV) 1997, S. 519.
730  Strafverteidiger (StV) 1998, S. 657.
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kvalifikaciis drosac. winaaRmdeg SemTxvevaSi qmedebis dasjadoba 

iluzoruli gaxdeboda731. aseTi `Sedegis~ mixedviT msjavrdebulisTvis 

sasjelis damZimeba sasjelis Sefardebis dros araTu gaumarTlebeli, 

aramed SeuZlebelic aris. 

mkvlelobisTvis sasjelis Sefardebisas sasjelis damamZimebe-

li garemoeba ar SeiZleba iyos mkvlelobis ganzraxva732. mkvlelobis 

ganzraxva mkvlelobis SemTxvevis saerTo tipur suraTSi jdeba da ar 

warmoadgens misgan gadaxvevas. ufro metic, ganzraxvis gareSe mkvle-

loba arc xorcieldeba. am niSniT gansxvavdeba mkvleloba gaufrTx-

ileblobiT sicocxlis mospobisgan. mkvleloba mxolod ganzrax qmede-

bas gulisxmobs. aRniSnulidan gamomdinare, SeuZlebelia mkvlelobis 

ganzraxva sasjelis damamZimebel garemoebad ganixilebodes. is rac 

mkvlelobis Semadgenlobis ganxorcielebis aucilebeli winapirobaa, 

ver iqneba sasjelis damamZimebeli garemoeba.

mkvlelobis dros sasjelis damamZimebel garemoebaze saubrisas 

Cndeba kiTxva, SeiZleba Tu ara sasjelis zomaze gavlena moaxdinos 

ganzraxvis saxem? magaliTad, is vinc pirdapiri ganzraxviT Caidens da-

naSauls, SeiZleba Tu ara ufro mkacrad daisajos? 

germaniis uzenaesi sasamarTlos poziciiT, mkvlelobisTvis sasje-

lis damamZimebeli garemoeba ar SeiZleba iyos pirdapiri ganzraxviT da 

msxverplis ganadgurebis nebiT moqmedeba733. TiTqos, ratom unda iyos 

mkvlelobis dros sasjelis damamZimebeli garemoeba mkvlelobis gad-

awyvetilebis miReba da aRsruleba, igi xom mkvlelobis tipur SemTx-

vevas ar scdeba? mkvlelobis ganzraxva ar gamoricxavs pirdapiri ganz-

raxviT moqmedebas, iseve rogorc msxverplis mospobis nebas, magram 

miuxedavad amisa, meore mxriv, gaumarTlebeli iqneboda erTnairad 

dasjiliyo arapirdapiri da pirdapiri ganzraxviT moqmedi damnaSave. 

miuxedavad imisa, rom eventualuri ganzraxva ganzraxvis saxea, 

eventualuri ganzraxviT gamowveuli Sedegi Tanamdev Sedegs warmoad-

gens gaufrTxileblobiT gamowveuli Sedegis msgavsad. eventualu-

ri ganzraxvis dros damnaSaves ar aqvs miRebuli Sedegis gamowvevis 

gadawyvetileba da amitomac miiCneva igi Tanamdev Sedegad. visTvisac 

sasikvdilo Sedegi danaSaulis Tanamdev Sedegs warmoadgens, ufro 

msubuqad unda daisajos, imasTan SedarebiT, visTvisac sasikvdilo Se-

degis gamowveva danaSaulebrivi gegmis nawilia. 

rodesac saubaria arapirdapir ganzraxvasTan SedarebiT pirdapi-

ri ganzraxvis dros ufro mkacri sasjelis daniSvnaze, mxedvelobaSia 

731  Arzt/Weber/Heinrich/Hilgendorf, Strafrecht, BT, Lehrbuch, 2. Aufl ., 2009, S. 297, §10 Rn. 4.
732  Strafverteidiger (StV) 1998, S. 657.
733  Strafverteidiger (StV) 2002, S. 190.
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misaRebi, mkvlelobis romeli Semadgenlobaa ganxorcielebuli: qar-

Tuli ssk-is 108-e, Tu 109-e muxliT gaTvaliswinebuli Semadgenloba. 

mkvlelobis zogierTi kvalificirebuli Semadgenloba isedac gulisx-

mobs pirdapir ganzraxvas da igi Sesabamisad, qmedebis Sesabamisi nor-

miT kvalifikaciis winapiroba xdeba. aseT dros pirdapiri ganzraxva 

sasjelis daniSvnisas damatebiT, meorejer ver Sefasdeba damnaSavis 

sazianod.

mkvlelobisTvis sasjelis damamZimebeli garemoeba aseve ar SeiZle-

ba iyos mkvlelobis gansaxorcieleblad saWiro Zaladobis gamoyeneba. 

magaliTad, oTxjer danis dartyma mkvlelobis mizniT, ar iqna miC-

neuli damamZimebel garemoebad germaniis uzenaesi sasamarTlos mier. 

yuradReba eqceva imas, gamoyenebuli Zaladobis intensivoba aWarbebs 

Tu ara mkvlelobis gansaxorcieleblad saWiro Zaladobis xarisxs734. 

Tu mkvlelobis ganxorcielebis dros gamoyenebuli Zaladobis 

xarisxi aWarbebs mkvlelobis ganxorcielebisTvis saWiro Zaladobis 

zRvars, saxezea sasjelis damamZimebeli garemoeba. es gansakuTrebiT 

iTqmis iseT SemTxvevaze, roca damnaSavis mier gamovlenili Zaladobis 

forma gansakuTrebul sisastikemde midis. gasaTvaliswinebelia isic, 

rom mkvleloba gansakuTrebuli sisastikiT, mkvlelobis damamZimebe-

li garemoebaa qarTuli ssk-is 109-e muxliT da mxedvelobaSi isedac 

miiReba qmedebis kvalifikaciis dros, Tumca sasjelis daniSvnis dros 

mainc aris SesaZlebeli diferencireba sisastikis formebSi. 

orjer Sefasebis akrZalvis principTan kavSirSia damnaSavis wina 

nasamarTloba da misi mniSvneloba. germaniis uzenaesi sasamarTlos Se-

fasebiT, wina nasamarTloba ar SeiZleba sasjelis damamZimebel gare-

moebad ganixilebodes735. saqarTvelos uzenaesma sasamarTlomac mox-

snil da gaqarwylebul nasamarTlobasTan dakavSirebiT analogiuri 

Tvalsazrisi gamoxata 2015 wels gamotanil gadawyvetilebaSi. Tumca, 

aRniSnuli sakiTxi calsaxad ver gadawydeba, vinaidan saqarTvelos 

ssk-is 53-e muxlis me-3 nawilis Sesabamisad, sasjelis daniSvnis dros, 

savsebiT marTebulad, mxedvelobaSi miiReba damnaSavis warsuli cx-

ovreba. 

germaniis uzenaesi sasamarTlos poziciiT, orjer Sefasebis 

akrZalvidan gamomdinare, wamqezebelTan mimarTebiT ar SeiZleba sasje-

lis damamZimebel garemoebad ganixilebodes is, rom wamqezebeli dana-

Saulis Cadenis iniciatori iyo, wamqezebelma amsrulebels danaSaulis 

gadawyvetileba miaRebina da danaSaulis motivi Camouyaliba. wamqeze-

bloba isedac moiTxovs, rom wamqezebelma SeZlos sxvisi dayolieba 

734  Strafverteidiger (StV) 1998, S. 657.
735  Strafverteidiger (StV) 2002, S. 78.
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danaSaulis Cadenaze736. is, ris gareSec wamqezebloba SeuZlebelia da 

wamqezeblobis bunebidan gamomdinareobs, ar SeiZleba wamqezebelTan 

mimarTebiT sasjelis damamZimebel garemoebad ganixilebodes. wamqeze-

blisTvis sasjelis damamZimebeli garemoeba maSin SeiZleba yofiliyo 

danaSaulis Cadenis iniciatoroba, Tu waqezeba amis gareSec iqneboda 

SesaZlebeli. amasTan erTad, isic aris gasaTvaliswinebeli, rom damx-

mare wamqezebelze ufro msubuqad isjeba anu wamqezebels damxmareze 

ufro mkacri sasjeli efardeba. germanuli ssk-is 49-e paragrafiT dan-

aSaulis ganxorcielebaSi damxmaris saxiT monawileoba sasjelis Semam-

subuqebel garemoebad miiCneva. qarTuli ssk ar cnobs msgavs normas, 

magram miuxedavad amisa, qarTuli kanonmdeblobiTac mainc aris Ses-

aZlebeli wamqezebelTan SedarebiT damxmaris ufro msubuqad dasja. 

miuxedavad imisa, rom wamqezebeli damxmareze ufro mkacrad isjeba, 

es ar niSnavs imas, rom is, rac wamqezeblobisTvisaa damaxasiaTebeli 

da wamqezeblis bunebas ukavSirdeba, wamqezeblisTvis sasjelis dama-

mZimebel garemoebas warmoadgendes. Cven mocemul SemTxvevaSi erT-

maneTs SevadareT wamqezeblis da damxmaris instituti, rac imis Tqmis 

saSualebas iZleva, rom wamqezebeli damxmareze ufro mkacrad isjeba. 

magram, maSin, roca saubaria wamqezeblisTvis sasjelis damamZimebel 

garemoebaze, mxedvelobaSia iseTi garemoeba, romelic waqezebis tipu-

ri SemTxvevisgan gansxvavdeba. wamqezeblisTvis sasjelis damamZimebeli 

garemoebis ganxilvisas wamqezeblis instituti damxmares ki ar unda 

Sedardes, aramed unda moxdes wamqezeblobis tipuri SemTxvevisTvis 

damaxasiaTebeli niSnebis gamoyofa da masTan unda iqnas Sedarebuli 

is niSani, romelic waqezebisTvis aratipuria da sasjelis damZimebis 

SesaZleblobas iZleva.

7.2. nebadarTuli orjer Sefaseba?

sqesobriv danaSaulebSi dasaSveb orjer Sefasebis SemTxvevebs mi-

akuTvneben iseT SemTxvevas, rodesac sqesobrivi danaSaulis Camdeni 

Tavis (ger) gogos aqcevs danaSauliT degradirebis obieqtad da boro-

tad gamoiyenebs colis mxridan mis mimarT arsebul ndobas737. aseT 

dros sasjelis daniSvnisas mxedvelobaSi miiReba is, rom damnaSavem 

danaSaulis msxverplad Tavisi (geri) gogo aqcia da colis ndoba boro-

tad gamoiyena. maSasadame, yuradReba eqceva moralur Tvalsazriss738, 

736  Strafverteidiger (StV) 2002, S. 190.
737  Th eune W., in: LK StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1153, §46 Rn. 276.
738  BGH NStZ 2002, S. 646.
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qmedebis moralur mxares. marTalia, danaSaulebrivi, da miT ufro 

sqesobrivi xasiaTis marTlsawinaaRmdego qmedeba, amoraluri aqtia, 

magram gansaxilvel SemTxvevaSi qmedeba gansakuTrebiTaa amoraluri 

damnaSavesa da danaSaulis msxverpls Soris arsebuli urTierTobis 

gaTvaliswinebiT, rac damnaSavis pirovnebaze da saSiSroebazec miu-

TiTebs. damnaSavis pirovneba SeiZleba warmoCindes rogorc Cadenili 

danaSaulis bunebiT da TaviseburebiT, ise im garemoebebiT, romelic 

Tan axlavs mis Cadenas.

sakiTxavia, mocemul SemxvevaSi ramdenad xdeba orjer Sefaseba, 

vinaidan sasjelis daniSvnis dros mxedvelobaSi is ki ar miiReba, msx-

verpli rom iqca danaSauliT degradirebis obieqtad, vinaidan aRniSnu-

li danaSauli amas isedac gulisxmobs, aramed is, rom damnaSavem Tav-

isi bunebiT gamorCeuli da mZime danaSaulis msxverplad aqcia Tavisi 

ojaxis wevri da aseve adgili hqonda ndobis borotad gamoyenebas.

dasaSvebi orjer Sefasebis farglebSi ganixilaven Cadenili dana-

SauliT da sisxlissamarTalwarmoebiT danaSaulis msxverplis izola-

cias ojaxSi da sociumSi739. SeiZleba iTqvas, rom igi msxverplisTvis 

damatebiT saziano Sedegs warmoadgens, rac Sedegis umarTlobas zrdis. 

damamZimebel garemoebad miiCneven aseve sqesobrivi danaSaulis Ca-

denas mcirewlovani (aT wlamde) bavSvis mimarT740, gaupatiurebis dros 

sqesobriv kavSirs damcavi saSualebis gareSe741. damcavi saSualebis ga-

reSe sqesobriv kavSiri imitom miiCneva damamZimebel garemoebad, rom 

erTi mxriv, irRveva sqesobrivi Tavisufleba an xelSeuxebloba, xolo 

meore mxriv, daucveli sqesobrivi kavSiri sxva arasasurveli Sedegebis, 

magaliTad, daorsulebis an SidsiT dainficirebis, safrTxesac qmnis. 

739  Th eune W., in: LK, Band 2, Berlin, 2006, S. 1153, §46 Rn. 276.
740  Th eune W., in: LK, Band 2, Berlin, 2006, S. 1154, §46 Rn. 276.
741  BGHSt 37. Band, 1992, S. 153; BGH NStZ, 1999, S. 505.
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8. sasjelis Sefardebis dros gasaTvaliswinebeli faqtorebi, 
romelic gamomdinareobs adamianis uflebaTa 

evropuli konvenciis me-6 muxlis 1-li abzacidan

8.1. drosTan dakavSirebuli faqtorebi

adamianis uflebaTa evropuli konvenciis me-6 muxlis 1-li abzacis 

Tanaxmad, nebismier adamians aqvs ufleba, rom mis winaRmdeg saqmis war-

moeba gansazRvrul droSi iqnas dasrulebuli. adamianis uflebaTa ev-

ropuli samarTali aRniSnul uflebas samarTliani samarTalwarmoebis 

uflebis (Das Recht auf ein faires Verfahren) Semadgenel nawilad miiCnevs. sa-

samarTloebi valdebulni arian gaiTvaliswinon konvenciiT garantire-

buli uflebebi da maT Sesabamisad imoqmedon. ara mxolod konvencia, 

aramed samarTlebrivi saxelmwifos principic moiTxovs sisxlissamar-

Talwarmoebis Tanazomierad daCqarebas. sagamoZiebo da iusticiis 

organoebis mier samarTalwarmoebis arsebiTi Seyovneba arRvevs ara 

mxolod adamianis uflebaTa evropuli konvenciis me-6 muxlis 1-li ab-

zacis moTxovnebs, aramed samarTlian sasamarTloze braldebulis da 

msjavrdebulis konstituciur uflebasac742. saerTaSoriso praqtikis 

mixedviT, sasamarTlo ganxilva unda Catardes `gaumarTlebeli gaWi-

anurebis gareSe~743. 

droul samarTalwarmoebasTan dakavSirebuli moTxovna moqmedebs 

pirveli instanciis sasamarTlos da samarTalwarmoebis mTeli proce-

sis mimarT. Sesabamisad, zeda instanciis saapelacio sasamarTlom unda 

gaiTvaliswinos isic, Tu ramdenad iyo daculi aRniSnuli moTxovna 

pirveli instanciis samarTalwarmoebis etapze744.

drouli samarTalwarmoebis principi gansazRvrul moTxovnebs 

ayenebs sisxlissamarTlebriv devnasTan, saprocesosamarTlebriv iZu-

lebis RonisZiebasTan da misi vadis gansazRvrasTan dakavSirebiT. mag-

aliTad, patimrobis Sefardeba unda moxdes Tanazomierebis principis 

Sesabamisad. patimrobis, rogorc saproceso iZulebis RonisZiebis Sesa-

bamisoba proporciulobis principTan, gulisxmobs imas, rom patimrobis 

vada gansazRvruli unda iyos, miuxedavad mosalodneli sasjelisa745. 

Tu patimrobis gagrZeleba araTanazomieria patimrobasTan daka-

vSirebuli gadawyvetileba unda gauqmdes. Tumca, sakamaTod miiCneva 

742  Maier S., in: MüKo, Strafgesetzbuch, Band 2., 2. Aufl ., München, 2012, S. 279-280, Anhang zu 
§46 Rn. 1.

743  treqseli S., adamianis uflebebi sisxlis samarTlis procesSi, qarTuli Targ-

mani, Tb., 2009, gv. 164. 
744  NStZ 2005, S. 456.
745 BverfGE, 36. Band, 1974, S. 270; BVerfGE, 53. Band, 1980, S. 158.
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sakiTxi imasTan dakaSirebiT, procesis gaWianurebis gamo patimrobis 

gadawyvetileba mosalodneli sasjelis zomis gauTvaliswineblad unda 

gauqmdes, Tu qmedebis simZimis da mosalodneli sasjelis simkacris 

mixedviT746.

germaniis sakonstitucio sasamarTlos gadawyvetilebebiT, patim-

robaSi myof pirTa Tavisuflebis uflebas eniWeba upiratesoba (pa-

timrobasTan ufro metad dakavSirebul) sisxlissamarTlebriv devnaze 

saxelmwifos insteresebTan SedarebiT. aRniSnulidan gamomdinare, pa-

timrobis gagrZelebaze gadawyvetileba Sesabamisi safuZvlis arsebo-

bas, braldebulis Tavisuflebis uflebis da sisxlissamarTalwarmoe-

bis interesebis Sepirispirebas da Tanazomierebas moiTxovs747. 

germaniis sakonstitucio sasamarTlos gadawyvetilebis Sesabam-

isad, im piris mimarT, romelzec danaSaulis CadenasTan dakavSire-

biT mxolod eWvi arsebobs, patimrobis Sefardeba dasaSvebi SeiZle-

ba iyos mxolod gamonaklis da gansazRvrul SemTxvevebSi. aRniSnuli 

gamomdinareobs arabraleulobis prezumfciis principidanac, romel-

ic, gamonaklisi SemTxvevebis garda, gamoricxavs danaSaulis CadenaSi 

braldebulisTvis iseTi RonisZiebis Sefardebas, romelic Tavisi zemo-

qmedebiT Tavisuflebis aRmkveT sasjels utoldeba. aRniSnuli princi-

pi samarTlebrivi saxelmwifos ideidan da adamianis uflebaTa evrpuli 

konvenciis me-6 muxlis me-2 abzacidan gamomdinareobs. braldebulis 

patimroba proporciulobis princips unda Seesabamebodes. igi, erTi 

mxriv, gamoiyeneba maSin, roca safuZvliani eWvi arsebobs konkretu-

li piris arabraleulobasTan dakavSirebiT, meore mxriv, danaSaulis 

srulyofil gaxsnaze saxelmwifos uflebis uzrunvelyofa sxvagvarad 

SeuZlebelia, garda im piris dapatimrebisa, romelTan mimarTebiTac 

danaSaulis Cadenaze eWvi arsebobs748.

sisxlissamarTalwarmoebis gonivrul vadebSi ganxorcielebis 

principi Seicavs individualur-samarTlebriv garantiebs. aRniSnu-

li uflebis darRvevisas, sasjeli adekvaturad unda ganisazRvros da 

msjavrdebulma agreTve kompensacia transfarentulad unda miiRos. 

sanqciis dakisrebasTan erTad msjavrdebulisTvis kompensaciis micema 

maSin xdeba, roca darRveulia drouli samarTalwarmoebis moTxovna, 

romelic adamianis uflebaTa evropuli konvenciidan gamomdinare-

obs749. 

gaWianurebuli samarTalwarmoebis kompensirebis Semdeg saSuale-

746  NStZ 2005, S. 456.
747  NStZ 2005, S. 457.
748  BVerfGE, 19. Band, 1966, S. 347.
749  Maier S., in: MüKo, Strafgesetzbuch, Band 2., 2. Aufl ., München, 2012, S. 280, Anhang zu §46 Rn. 2.
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bebs ganixilaven: 1) xelisuflebis organoebis mier im faqtis aRiareba, 

rom samarTalwarmoebis xangrZlivoba iyo aragonivruli; 2) sasjelis 

adekvaturi Semcireba samarTalwarmoebis gaWianurebis gamo; 3) ar aris 

gamoricxuli kompensaciis formad gamoyenebul iqnas fuladi kompen-

sacia. S. treqseli rogorc aRniSnavs, amis damadasturebeli precen-

dentuli samarTali ar arsebobs, rac ar niSnavs imas, rom fuladi 

kompensacia gamoricxulia. Tumca, kompensirebisTvis mainc umTavresad 

miiCneva pirveli ori pirobis dacva750. 

evropuli konvenciiT gaTvaliswinebuli moTxovna droul samar-

TalwarmoebasTan dakavSirebiT, konvenciis xelmomwer yvela saxelmwi-

foze vrceldeba da maT valdebulebas akisrebs, iusticia ise moawyon, 

rom sasamarTloebs SeeZloT konvenciiT gaTvaliswinebuli moTx-

ovnebis dakmayofileba751.

germaniis sakonstitucio sasamarTlom Tavis gadawyvetilebebSi 

ara erTxel miuTiTa, rom sisxlissamarTalwarmoebis gonivrul vadebSi 

ganxorcielebis principi samarTalwarmoebis mTel process moicavs da 

moiTxovs, rom prokuraturis da sasamarTlos organoebma yvela SesaZlo 

zoma unda miiRon gamoZiebis da sasamarTlo procesis SeZlebisdagvarad 

swraf tempebSi dasasruleblad, rac gansaxilvel saqmeze sasamarTlos 

mier gadawyvetilebis gonivrul vadebSi miRebas gulisxmobs752.

daCqarebuli samarTalwarmoebis moTxovnas arasrulwlovan-

Ta samarTalSi, arasrulwlovanTa mimarT aRmzrdelobiTi damok-

idebulebidan gamomdinare, gansakuTrebuli mniSvneloba eniWeba. 

vinaidan gaWianurebuli samarTalwarmoeba aRmzrdelobiTi miznis miR-

wevas safrTxes uqmnis, arasrulwlovnebisTvis kompensaciis gadaxda 

gansxvavebulad unda moxdes, vidre srulwlovnebisTvis753. 

sasamarTlo procesi, misi mimdinareoba uaryofiTad moqmedebs ms-

javrdebulze. ara mxolod sasjeli axdens msjavrdebulze damTrgu-

nav zemoqmedebas, aramed sasamarTlo procesic. sasamarTlo procesSi 

monawileobis uaryofiTi zegavlena matulobs, Tu msjavrdebuli aras-

rulwlovania. 

samarTalwarmoebis xangrZlivoba metad mniSvnelovania, vinaidan 

danaSaulsa da sasamarTlos ganaCens Soris gansakuTrebiT didi droi-

Ti intervali sasjelis saWiroebas, zogadad, mxolod amcirebs754. 

SemTxveviTi ar aris is garemoeba, rom saqarTvelos ssk-i iTvalis-

750  treqseli S., adamianis uflebebi sisxlis samarTlis procesSi, qarTuli Targ-

mani, Tb., 2009, gv. 180-181.
751  Maier S., in: MüKo, Strafgesetzbuch, Band 2., 2. Aufl ., München, 2012, S. 280, Anhang zu §46 Rn. 2.
752  Maier S., ebenda. 
753  Maier S., ebenda, S. 281, Rn. 7.
754  Maier S., ebenda, S. 282, Rn. 11.
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winebs sisxlissamarTlebrivi pasuxismgeblobisagan da sasjelisagan 

gaTavisuflebas xandazmulobis vadis gasvlis gamo (ssk-is 71-e da 76-e 

muxlebi). 

rogorc cnobilia, sasjelis erT-erTi mizani damnaSavis resocial-

izaciaa. samarTalwarmoebis gaWianureba SeiZleba swored aRniSnuli 

miznis miRwevis xelSemSleli garemoeba aRmoCndes755. 

rac ufro didi droa gasuli danaSaulis Cadenidan ganaCenis ga-

motanamde da msjavrdebulisTvis pasuxismgeblobis dakisrebamde, ms-

javrdebulis gonebaSi miT naklebia kavSiri Cadenil danaSaulsa da 

sasjels Soris, ris gamoc sasjelis Sefardeba da aRsruleba nakle-

badefeqturi xdeba sasjelis miznis misaRwevad. 

saqmis sasamarTloSi arsebiTi ganxilvis dros sasamarTlom unda 

gamoikvlios samarTalwarmoebis gaWianurebas hqonda Tu ara adgili, 

Tu hqonda adgili, ra iyo amis mizezi, agreTve gaWianurebis xangr-

Zlivobasac unda miaqcios yuradReba. sasamarTlom unda gadawyvitos 

aseve, danaSaulsa da ganaCens Soris arsebuli droiTi intervali iqne-

ba Tu ara gaTvaliswinebuli Semamsubuqebel garemoebad da Tu iqneba 

gaTvaliswinebuli, ra moculobiT756. 

8.2. danaSaulsa da ganaCens Soris drois intervali da 

misi mniSvneloba sasjelis SefardebisTvis

rogorc sisxlis samarTlis literaturaSi marTebulad miuTiTeben, 

procesis nebismieri gaWianureba da nebismieri xangrZlivobiT samar-

Talwarmoebis Seyovneba ar iwvevs evropuli konvenciis me-6 muxlis 

darRvevas. sasamarTloebma didi xnis win ganxorcielebuli danaSaule-

brivi qmedebis Sefasebisas Semdegi sami sakiTxi unda miiRon mxedvelo-

baSi: pirveli, didi droiTi intervali danaSaulis dasrulebasa da mis 

Sefasebas Soris SeiZleba Semamsubuqebel garemoebas warmoadgendes; 

meore, sasjelis Semamsubuqebel garemoebas SeiZleba warmoadgendes 

samarTalwarmoebis didi xniT ise gagrZeleba, romelic braldebuls 

mZime tvirTad awveba; mesame, dasadgenia, aqvs Tu ara adgili procesis 

daCqarebis moTxovnis darRvevas adamianis uflebaTa evropuli kon-

venciis me-6 muxlis mixedviT da aqedan ra daskvnis gakeTeba SeiZleba. 

dasaxelebuli garemoebebi erTmaneTisgan damoukidebelia da amitom 

cal-calke dadgenas da Sefasebas moiTxovs757.

755  treqseli S., adamianis uflebebi sisxlis samarTlis procesSi, qarTuli Targ-

mani, Tb., 2009, gv. 166.
756  Maier S., ebenda, S. 299, Rn. 68.
757  StV 1999, S. 206; Maier S., ebenda, S. 282-283, Rn. 13.
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didi droiTi intervali danaSaulsa da mis Sefasebas Soris, iseve 

rogorc procesis didi xniT gaWianureba, warmoadgens sasjelis Se-

fardebis dros gasaTvaliwinebel damoukidebel faqtorebs, romlebic 

amcireben saxelmwifos mier sasjelis gamoyenebis saWiroebas da gavle-

nas axdenen sasjelis zomis gansazRvraze sasjelis Semsubuqebis Tval-

sazrisiT758. 

danaSaulis ganxorcielebidan mis Sefasebamde drois intervali sas-

jelis Sefardebis dros gasaTvaliswinebeli garemoeba rom aris, amaze 

miuTiTebs saqarTvelos ssk-is 71-e muxli. aRniSnuli muxli imis Tqmis 

SesaZleblobasac iZleva, rom mxedvelobaSia misaRebi Cadenili dana-

Saulis simZimec, vinaidan danaSaulis simZimis mixedviTaa gansazRvruli 

xandazmulobis vadebi. Tumca, arsebobs iseTi danaSaulebic, romelTa 

mimarT xandazmulobis vadebi ar moqmedebs (magaliTad, genocidi).

8.3. procesis gaWianureba da misi mniSvneloba 

sasjelis Sefardebis dros

procesis daCqarebuli warmoebis moTxovna gamomdinareobs samarT-

lebrivi saxelmwifos principidan da ukavSirdeba konstituciur-

samarTlebriv moTxovnas, rom adamianis TavisuflebaSi Careva gansaz-

Rvrulia759. 

procesis gaWianurebis akrZalvas iseve rogorc konstituciur-

samarTlebrivi, sisxlissamarTlebrivi mniSvnelobac aqvs, ramdenadac 

kavSirSia sasjelis Sefardebis sakiTxTan. 

ara mxolod danaSaulis Cadenasa da mis Sefasebas Soris arsebuli 

drois intervali, aramed aseve procesis gaWianurebac SeiZleba CaiT-

valos sasjelis daniSvnis dros gasaTvaliswinebel garemoebad. es Se-

exeba gansakuTrebiT iseT SemTxvevas, romelic msjavrdebuls gansa-

kuTrebul tvirTad awveba760. kerZod, rodesac sasamarTlos arsebiT 

ganxilvaSi bevrjer uwevs monawileobis miReba. Tumca, procesis gaxan-

grZliveba TavisTavad ar metyvelebs imaze, adgili aqvs Tu ara samarT-

lebrivi saxelmwifos principis sawinaaRmdegod procesis gaWianurebas. 

procesis gaxangrZliveba sasjelis Semamsubuqebel garemoebad maSinac 

SeiZleba CaiTvalos, roca procesis uCveulo gaxangrZlivebas obieq-

turi safuZveli hqonda. magaliTad, roca saqme msjavrdebulis uamravi 

Suamdgomlobis gamo uCveulod vrcelia da damuSavebisTvis saSualoze 

758  Maier S., ebenda, S. 283, Rn. 14.
759 Tepperwien I., Beschleunigung über alles?, Das Beschleunigungsgebot im Straf- und Ordnung-

swidrigkeitenverfahren, NStZ 2009, S. 1. 
760  NStZ 1999, S. 181.
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met dros moiTxovs. rac Seexeba ganaCenis zemdgomi instanciis sa-

samarTloSi gasaCivrebas da masTan dakavSirebul aucilebel sasamarT-

lo ganxilvebs, rogorc wesi, adamianis uflebaTa evropuli konvenciis 

me-6 muxlis darRvevas ar warmoadgens761. qvemdgomi instanciis ganaCe-

nis zeda instanciis sasamarTloSi gasaCivreba, piriqiT, samarTliani 

sasamarTlos uflebis Semadgeneli nawilia. zeda instanciis sasamarT-

loebSi saqmis ganxilva ki bunebrivad ukavSirdeba drois faqtors.

procesis gaWianurebis yvela SemTxveva rodi arRvevs samarTle-

brivi saxelmwifos princips762. zogjer sisxlissamarTlebrivi devnis 

ganxorcielebas da procesis warmoebas xels uSlis garkveuli obi-

eqturi garemoeba. magaliTad, parlamentis wevris imuniteti, roca 

saqme exeba mis mimarT gansaxorcielebel samarTalwarmoebas. Tu par-

lamentis wevrs imuniteti ar moexsna, mis mimarT sisxlissamarTle-

brivi saqmis warmoeba ver ganxorcieldeba. Tumca, deputatisTvis imu-

nitetis moxsnasTan dakavSirebiT procesis gaWianureba ver CaiTvleba 

procesis iseT gaWianurebad, rom aRniSnulze pasuxismgebloba proce-

sis mwarmoebel organos daekisros, vinaidan kanonmdeblobis mixedviT, 

deputatisTvis imunitetis moxsnamde procesis warmoeba SeuZlebeli 

iyo. mocemul SemTxvevaSi procesis gaWianureba sasjelis Sefardebis 

dros SeiZleba mxedvelobaSi iqnas miRebuli763, magram aRniSnuli gaWi-

anureba mainc ver CaiTvleba adamianis uflebaTa evropuli konvenciis 

darRvevad. 

zemoaRniSnulis Sedegad SeiZleba iTqvas, rom procesis iseTi ga-

Wianureba, romelic sasjels amsubuqebs, maSinac SeiZleba saxeze iyos, 

roca procesis gaWianureba procesis mwarmoebeli organos mizeziT ar 

xdeba764.

SemTxvevis calkeul garemoebaTa mixedviT SeiZleba Sefasdes aris 

Tu ara procesis msvleloba Tanazomieri765. agreTve isic, procesis 

uCveulod didi xniT gaWianureba rodis CaiTvleba Semamsubuqebel 

garemoebad. mniSvnelovania procesis gaWianurebis mizezebi, gaWianure-

bis xangrZlivoba da msjavrdebulze misi zegavlenis masStabi. Tu pro-

cesi ise gaWianurda, rom irRveva samarTlebrivi saxelmwifos princi-

pi, msjavrdebulis sasargeblod unda iqnas gadaxdili kompensacia766.

761  Maier S., ebenda, S. 284, Rn. 17-18; Tepperwien I., Beschleunigung über alles?, Das Beschleuni-
gungsgebot im Straf- und Ordnungswidrigkeitenverfahren, NStZ 2009, S. 2.

762 Tepperwien I., Beschleunigung über alles?, Das Beschleunigungsgebot im Straf- und Ordnung-
swidrigkeitenverfahren, NStZ 2009, S. 2.

763  BGHSt, 36. Band, 1990, S. 372; Maier S., ebenda, S. 284-285, Rn. 18.
764  NStZ 1999, S. 181.
765  Tepperwien I., ebenda, NStZ 2009, S. 2.
766  Maier S., ebenda, S. 285, Rn. 19.
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SeiZleba procesis gaWianureba damokidebuli iyos sasamarTlo siste-

maSi arsebul xarvezTan da sasamarTloebis gadatvirTvasTan, aseT dros 

saxelmwifo aris valdebuli aRmofxvras arsebuli xarvezebi767. 

9. saproceso SeTanxmeba da sasjelis daniSvna

sisxlis samarTlis kanonmdeblobaSi ganxorcielebuli cvlilebis 

Sedegad qarTul sisxlis samarTalSi damkvidrda saproceso SeTanxme-

bis instituti, romelic mosamarTles aZlevs SesaZleblobas, ganaxor-

cielos daCqarebuli marTlmsajuleba da gamoitanos gadawyvetileba 

swraf vadebSi. saproceso SeTanxmebis pirobebSi sasjelis daniSvnisas 

Cndeba kiTxva, iZleva Tu ara aRniSnuli instituti imis SesaZleblobas, 

rom sasjeli ganisazRvros sasjelis miznebis Sesabamisad da dacul 

iqnas is fuZemdebluri principebi, romelsac unda efuZnebodes sasje-

lis Sefardebis mTeli procesi. 

germaniis sakonstitucio sasamarTlom Tavis gadawyvetilebaSi aR-

niSna, rom samarTlianobaze orientirebul saxelmwifoSi `samarTlia-

nobiT vaWroba dauSvebelia~. gamamtyunebeli ganaCeni ar SeiZleba Se-

Tanxmebis sagani iyos768. 

germaniis uzenaesi sasamarTlos gadawyvetilebiT, saproceso Se-

Tanxmeba dasaSvebia, Tu dakmayofilebuli iqneba minimaluri moTxovne-

bi. sasamarTlo Tavis gadawyvetilebaSi rogorc aRniSnavs, sasamarT-

los ufleba ar aqvs saproceso SeTanxmebis dadebas naCqarevad dauTmos 

gza. manamde samarTlebrivad unda gadaamowmos braldeba. aRniSnuli 

moTxovna gamomdinareobs iqidan, rom sasjeli bralis Tanazomieri 

unda iyos. sasjelis bralTan Tanazomiereba ki konstituciursamarT-

lebrivi rangisaa769. 

rogorc cnobilia, saproceso SeTanxmebis erT-erT winapirobas 

warmoadgens braldebulis mxridan aRiareba, Tumca kritikis sagans 

warmoadgens aRiarebis Sinaarsi770. aRiareba pirvel rigSi unda ekuTv-

nodes braldebuls, aRiareba misgan unda momdinareobdes. sakmarisi ar 

aris uSinaarso, formaluri aRiareba771. aRiareba unda iyos sarwmuno772. 

saproceso SeTanxmebis dadebis pirobebSic sasamarTlos ar aqvs 

767  Tepperwien I., ebenda, NStZ 2009, S. 2.
768  Streng, in. Kindhäuser/Neumann/Paeff gen (Hrsg.), Strafgesetzbuch, Band 1., 4. Aufl ., Nomos, 

2013, S. 1829, §46 Rn. 84.
769  BGHSt, 50. Band, 2006, S. 49.
770  Weigend Th ., Verständigung in der Strafprozessordnung _ auf dem Weg zu einem neuen Ver-

fahrensmodell?, in: Maiwald M. _ FS, Berlin, 2010, S. 837.
771  BGHSt, 50. Band, 2006, S. 49.
772  BGHSt, 48. Band, 2004, S. 161; NStZ 1999, S. 92.
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ufleba ar gamoikvlios mtkicebulebebi773. sasamarTlos gamamtyunebe-

li ganaCeni rom mtkicebulebebs unda emyarebodes, is moTxovnaa, rome-

lic ucvleli rCeba saproceso SeTanxmebis dadebis SemTxvevaSic. 

garmanuli samarTlis Sesabamisad, saproceso SeTanxmebis drosac 

ucvleli rCeba principi, rom arsebobs sasjelis zeda zRvari, romelsac 

mosamarTle ver gascdeba. Tumca, es ar niSnavs imas, rom mosamarTles 

ar SeeZlos zeda zRvarze naklebi sasjeli Seufardos msjavrdebuls774. 

qarTuli sisxlis samarTlis kodeqsis 55-e muxlis Sesabamisad, mo-

samarTles ara mxolod zeda zRvarze naklebi, aramed qvedazRvarze 

ufro msubuqi sasjelis daniSvnis ufleba aqvs. 

Tvalsazrisi, romlis mixedviTac, sasjeli bralTan Sesabamiso-

bis princips ar unda scdebodes775, germaniis uzenaesi sasamarTlos 

mier iqna relativirebuli im TvalsazrisiT, rom saproceso SeTanxme-

ba sasjelis Semsubuqebis mometebul efeqtze miuTiTebs776. sasamarT-

lom Semamsubuqebel garemoebad Seafasa is, rom msjavrdebulma sajaro 

procesze Tavis mcdar qmedebebze isaubra777. 

braldebulis mzaoba dados saproceso SeTanxmeba, sasjelis Semam-

subuqebel garemoebad ganixileba, magram dauSveblad miiCneva sasje-

lis gamkacreba da damamZimebel garemoebad imis CaTvla, rom bral-

debulma uari ganacxada saproceso SeTanxmebaze778. Tumca, saproceso 

SeTanxmebaze uaris Tqmas mainc mivyavarT SedarebiT mkacr sasjelamde, 

vinaidan sasjelis Semsubuqebis safuZveli saproceso SeTanxmeba da mis 

farglebSi braldebulis aRiarebaa Cadenil danaSaulze. 

germanuli sisxlis samarTlis mixedviT, saproceso SeTanxmebis 

pirobebSi msjavrdebuls SeiZleba rogorc sasjelis qveda zRvari, ise 

zeda zRvaric Seefardos779. sasjelis zeda zRvaris Sefardebas, sap-

roceso SeTanxmebis miuxedavad, zogierTi avtori dasaSvebad miiCnevs. 

Tumca, aRniSnul sakiTxze ar arsebobs erTiani pozicia. samarTle-

brivad mcdarad miiCneva absoluturad gansazRvruli sanqciis arsebo-

ba saproceso SeTanxmebis SemTxvevisTvis. maSasadame, saproceso SeTanx-

mebis pirobebSic unda hqondes mosamarTles Sefasebisa da mixedulebis 

Tavisufleba780. 

773  BGHSt, 48. Band, 2004, S. 167.
774  Streng, in. Kindhäuser/Neumann/Paeff gen (Hrsg.), Strafgesetzbuch, Band 1., 4. Aufl ., Nomos, 

2013, S. 1829, §46 Rn. 84.
775  BGHSt, 43. Band, 1998, S. 208.
776  BGHSt, 42. Band, 1997, S. 195.
777  NStZ 2000, S. 366.
778  Fischer Th ., Strafgesetzbuch mit Nebengesetzen, 64. Aufl ., München, 2017, S. 411, §46 Rn. 117.
779  Systematischer Kommentar zur Strafprozessordnung, Band V, 5. Aufl ., Köln, 2016, S. 357, §257c .
780  Fischer Th ., ebenda, S. 411, §46 Rn. 118.
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zemoaRniSnuli regulaciisgan gansxvavdeba qarTuli sakanonmdeblo 

regulacia, vinaidan saproceso SeTanxmeba braldebuls da prokurors 

Soris ideba da mosamarTle mxolod amtkicebs aRniSnul SeTanxmebas. 

marTalia, mosamarTle sasjelis samarTlianobasac aqcevs yuradRebas, 

magram saproceso SeTanxmebis dros mosamarTles faqtobrivad warTmeu-

li aqvs damoukideblad sasjelis gansazRvris SesaZlebloba, vinaidan 

SeTanxmebis sagani braldebis Semsubuqebis, nawilobriv an mTlianad 

moxsnis garda, SeiZleba iyos sasjeli. sasjelze SeTanxmeba ki xdeba 

braldebulsa da prokurors Soris. saproceso SeTanxmebis qarTuli 

sakanonmdeblo regulirebidan SeiZleba gakeTdes daskvna, rom sapro-

ceso SeTanxmebis dadebisas mosamarTlis Sefasebisa da mixedulebis 

farglebi maqsimalurad isea SezRuduli, rom igi faqtobrivad nulovan 

dones utoldeba. Tumca, sawinaaRmdego mosazrebaa gamoTqmuli saqa-

rTvelos sakonstitucio sasamarTlos erT-erT gadawyvetilebaSi: `sa-

samarTlo ver gaiziarebs mosarCelis mosazrebebs, rom sadavo norme-

bis safuZvelze kanoniT gaTvaliswinebuli sasjelis umdables zRvarze 

naklebi sasjelis Sefardebisa da pirobiTi msjavris daniSvnis sakiTxs 

wyvets braldebis mxare. unda aRiniSnos, rom saproceso SeTanxmeba 

dadebulad iTvleba mxolod mxareTa Tanxmobis SemTxvevaSi, rac gamor-

icxavs braldebis mxaris mier erTpirovnuli gadawyvetilebis miRebis 

SesaZleblobas. garda amisa, sadavo normebis analizi cxadyofs, rom 

umdables sasjelze ufro naklebis an pirobiTi msjavris daniSvnisTvis 

saproceso SeTanxmebis arseboba aris mxolod winapiroba, saboloo gad-

awyvetilebas ki iRebs sasamarTlo. Sesabamisad, sasamarTlo uflebamo-

silia da ara valdebuli, rom saproceso SeTanxmebis arsebobisas pirs 

Seufardos ufro msubuqi sasjeli an dauniSnos pirobiTi msjavri~781. 

saproceso SeTanxmebis dros adgili aqvs procesis ekonomiisTvis 

msjavrdebulTan SeTanxmebiT `sasjelis daklebas~, romelic bralze 

ar aris damokidebuli. sisxlis samarTlis literaturaSi gamoTqmuli 

Sexedulebis Tanaxmad, procesualuri taqtikiT aRiareba ar metyvelebs 

arc bralze da arc prevenciaze. amave SexedulebiT, saproceso SeTanxme-

bis saxiT ̀ sasamarTloebis gantvirTvas~ da sasjelis Semsubuqebas mate-

rialursisxlissamarTlebrivi safuZvlebi aklia. aq iqmneba winaaRmde-

goba sakiTxis sisxlissamarTlebriv gagebasa da zogadad samarTlebriv 

grZnobasTanac. saproceso SeTanxmebis institutTan mimarTebiT, ger-

maneli mecnieri Strengi Semdeg SekiTxvas svams: maSin, roca saproce-

so SeTanxmebis Sedegad msjavrdebuls ori wliT Tavisuflebis aRkveTa 

efardeba, xolo saproceso SeTanxmebis gareSe Svidi weli, an ori wliT 

781  saqarTvelos sakonstitucio sasamarTlos 2011 wlis 11 maisis gadawyvetileba, 

saqme revaz Cagunava saqarTvelos parlamentis winaaRmdeg, nawili II, punqti 4. 
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Tavisuflebis aRkveTaa bralTan Seusabamod msubuqi sasjeli an Svi-

di wliT Tavisuflebis aRkveTa bralTan araTanazomierad mkacri sanq-

cia782. amitom, zogierTi mecnieri aRniSnavs, rom saproceso SeTanxmebis 

regulireba brals ar iTvaliswinebs783.

saproceso SeTanxmebis institutze gamoTqmuli kritikis Tanaxmad, 

maSin roca prokuratura braldebuls saproceso SeTanxmebis dadebi-

sken agulianebs, braldebuls Tanxmobis SemTxvevaSi elodeba Tavi-

suflebis aRkveTa sami wliT da eqvsi TviT, xolo SeTanxmebis gareSe 

eqvsidan Svid wlamde, Sedegad viRebT samarTlian samarTalwarmoebis 

principTan Seusabamo muqaras da bralTan araTanazomier sasjels. sas-

jelis Semamsubuqebeli aseTi Tanxmoba da sasjelebs Soris aseTi sxvao-

ba dauSvebeli zemoqmedebis saSualebaze miuTiTebs784. 

konkludenturad muqaris ganxorcieleba braldebulis mimarT sap-

roceso SeTanxmebis dasadebad akrZalul meTods warmoadgens. sisxlis 

samarTlis literaturaSi ganxilulia SemTxvevebi, roca konkluden-

turad ganxorcielda muqara braldebulis mimarT da miuTiTes bral-

debuls, rom Tu Tanaxma iqneboda SeTanxmebaze, sasamarTlo mis mimarT 

ori wliT da cxra TviT Tavisuflebis aRkveTas `kmayofilad gaimeteb-

da~. arsebuli procesualuri mdgomareoba, mosamarTlis am miTiTebiT, 

braldebulisTvis da damcvelisTvis Semdegze metyvelebda: saproceso 

SeTanxmebis SemTxvevaSi braldebuli patimrobidan dauyovnebliv gan-

Tavisufldeboda, xolo SeTanxmebaze uaris SemTxvevaSi mkacri sasjeli 

Seefardeboda. aseTi meTodis gamoyeneba winaaRmdegobaSi modis samarT-

lebrivi saxelmwifos principTan785. 

maSin, roca saproceso SeTanxmebas sisxlissamarTalwarmoebis daC-

qarebis da procesis ekonomiis TvalsazrisiT amarTleben, igi msjavr-

debulTan mimarTebiT Tu ra efeqts iwvevs, gaugebaria. sasamarTlo praq-

tika am mimarTulebiT nakleb dakvirvebas awarmoebs, vinaidan praqtika 

farTod uRebs kars bralis xarisxze ufro msubuqi sasjelis Sefar-

debas. maSin, roca rTul da did procesebSi samewarmeo danaSaulebTan 

dakavSirebiT msjavrdebuls da mis damcvels procesze molaparakebis 

kargi SesaZlebloba aqvT, `klasikuri~ danaSaulebis SemTxvevaSi md-

gomareoba sxvagvarad gamoiyureba, roca emociasTan dakavSirebuli 

(magaliTad, adamianis winaaRmdeg) danaSaulia ganxorcielebuli da 

`samarTlian~ sasjelze moTxovnas exeba saqme. `sanqciebis makrateli~ 

782  Streng, in. Kindhäuser/Neumann/Päff gen (Hrsg.), Strafgesetzbuch, Band 1., 4. Aufl ., Nomos, 2013, 
S. 1830, §46 Rn. 85.

783  Dahs H., Absprachen im Strafprozess, Chansen und Risiken, NStZ 1988, S. 158.
784  NStZ 2005, S. 393.
785  NStZ 2005, S. 279.
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(Sanktionsschere), romelic saxifaTodaa momarTuli Semdegi formiT 

`oTxi wliT Tavisuflebis aRkveTa aRiarebis SemTxvevaSi, rva weli mis 

gareSe~, braldebuls sxva arCevans ar utovebs an molodinis sawinaaRm-

dego uaris SemTxvevaSi braldebuls efardeba gacilebiT maRali sas-

jeli786.

mkacri sasjelis gamoyenebiT muqara an bralis araTanazomierad 

msubuqi sasjelis Sepireba dauSvebelia, xolo `sanqciebis makrateli~ 

araobieqturobis safuZveli787. 

rogorc zogierTi germaneli avtori miuTiTebs, saproceso SeTanx-

mebis institutis saxiT mosamarTlis xelSia moCvenebiT legaluri in-

strumenti msjavrdebulis procesualuri mdgomareobis samarTavad. 

germanul praqtikaSi aRniSnuli instrumenti xSirad prokuraturis da 

sasamarTlos arc ise kargi TanamSromlobiT gamoiyeneba788.

saproceso SeTanxmeba mxareebis gonierebaze ki ar axdens apelire-

bas, aramed rogorc gamocdileba aCvenebs, saqme exeba SiSis safuZvelze 

moqmedebas789. braldebuli SeTavazebas misi keTilgonierebidan gamom-

dinare ki ar Tanxmdeba, aramed SiSis gamo. 

erT-erTi kritikuli kiTxva, romelic germanul literaturaSi 

saproceso SeTanxmebis mimarT ismis, aris is, Tu sasamarTlo sapro-

ceso SeTanxmebas sasjelis Semamsubuqebel garemoebad ra farglebSi 

iTvaliswinebs790. 

qarTul realobasTan dakavSirebiT sakiTxi ara imdenad mosamarT-

lis mimarT, aramed, saproceso SeTanxmebis dros, zogadad, sasjelis 

Semsubuqebis farglebTan dakavSirebiT unda daisvas, vinaidan qarTuli 

sisxlis samarTlis mixedviT, mosamarTlis roli sasjelis zomis gan-

sazRvrasTan dakavSirebiT saproceso SeTanxmebis dadebisas metisme-

tad SezRudulia da igi faqtobrivad prokuraturas aqvs gadacemuli. 

saproceso SeTanxmebis safuZvelze sasjelis Semsubuqebis fargle-

bi, ara mxolod ucxouri, aramed qarTuli sasamarTlo praqtikiTac 

jerjerobiT pasuxgaucemelia. 

SeiZleba iTqvas, rom qarTuli sisxlis samarTlis kanonmdeblobiT, 

saproceso SeTanxmebis pirobebSi sasjelis SemsubuqebasTan Tu sas-

jelisgan gaTavisuflebasTan dakavSirebiT imdenad farTo da ganusaz-

Rvreli farglebi arsebobs, rom winaswar TiTqmis SeuZlebelia imis 

Tqma, saproceso SeTanxmebis pirobebSi, sasjeli ra moculobiT Sem-

786  Streng, ebenda, S. 1831, §46 Rn. 86.
787  NStZ 2008, S. 170.
788  Salditt F., MÖglichkeiten eines Konsensualprozesses nach deutschem Strafprozessrecht, ZStW 

2003, S. 575.
789  Salditt F., ebenda. 
790  Altenhain/Haimerl, Modelle konsensualer Erledigung des Hauptverfahrens, GA 2005, S. 289.
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subuqdeba. praqtikac amaze miuTiTebs. qarTuli kanonmdeblobiT ar 

aris gansazRvruli im danaSaulTa wre (Tu ar CavTvliT 1441-e muxliT 

gaTvaliswinebul danaSauls), romlis Camdenis mimarTac saproceso Se-

Tanxmebis dadeba dauSvebeli iqneba, arc is aris dadgenili SeTanxmebis 

SemTxvevaSi sasjeli ramdeniT SeiZleba Semcirdes. 

10. Tanazomierebis principi da misi mniSvneloba 
sasjelis daniSvnis dros

sasjeli, rogorc adamianis uflebebSi saxelmwifos Careva, Tana-

zomierebis princips eqvemdebareba. miuxedavad imisa, rom aRniSnuli 

principi ssk-Si sasjelTan mimarTebiT normirebuli ar aris, mas mainc 

aqvs mniSvneloba sasjelis SefardebisTvis. rogorc saqarTvelos, ise 

germaniis sakonstitucio sasamarTlom Tavis gadawyvetilebebSi ar-

aerTxel aRniSna, rom ZiriTadi uflebebis SezRudvisas Tanazomierebis 

principi moqmedebs, mniSvnelobas iZens im TvalsazrisiT, rom saxelmwi-

fom Tavisi miznebi sakuTar moqalaqeebTan Tanazomier damokidebule-

baSi unda dasaxos. amdenad yoveli saxelmwifoebrivi sanqcia unda 

Semowmdes calkeul SemTxvevebSi, saWiroa Tu ara saxelmwifo amocanis 

misaRwevad, daculi interesebis Rirebuleba da mniSvneloba aris Tu 

ara Tanazomier damokidebulebaSi uflebis SezRudvasTan. germaniis sa-

konstitucio sasamarTlom Tanazomierebis principi yvela sanqciasTan 

mimarTebiT cno mniSvnelovnad. aqedan gamomdinare, danaSaulis simZime 

da damnaSavis braleuloba sasjelTan samarTlian damokidebulebaSi 

unda iyos. am TvalsazrisiT, sayuradReboa germaniis sasamarTloebis 

damokidebuleba SedarebiT mcire saSiSroebis Semcveli deliqtebis 

Tundac moklevadiani Tavisuflebis aRkveTiT dasjasTan dakavSirebiT. 

Tanazomierebis principis darRveva iqna dadgenili Semdeg SemTxvevebSi: 

sami TviT Tavisuflebis aRkveTis misja sul mcire odenobis kanaf-

isis flobisTvis; oTxi TviT Tavisuflebis aRkveTis misja 2, 99 ev-

rod Rirebuli nivTis qurdobisTvis; erTi TviT Tavisuflebis aRkveTa 

erTi yuTi sigaretis supermarketSi dauflebis gamo; sami TviT Tavi-

suflebis aRkveTa mcire moculobiT narkotikuli saSualebis piradi 

moxmarebis mizniT aramarTlzomieri mflobelobis gamo; ori TviT Ta-

visuflebis aRkveTis misja 50 centad Rirebuli erTi fila Sokoladis 

qurdobis gamo; ori TviT Tavisuflebis aRkveTa ori cali frCxilebis 

laqis qurdobisTvis791. Tumca, gasaTvaliswinebelia isic, rom mcire 

mniSvnelobis qmedebis CamdenTaTvis moklevadiani Tavisuflebis aRkve-

791  Stree/Kinzig, in: Schönke/Schröder, Strafgesetzbuch, Kommentar, 28. Aufl ., München, 2010, S. 
782, §46 Rn. 71. 



253

Tis Tanazomierebis sakiTxi ar wydeba generalurad da mxedvelobaSi 

miiReba sxva garemoebebic, magaliTad, qmedebis Camdenis araerTgzisi 

winare nasamarTloba.

germaniis federaluri sakonstitucio sasamarTlos gadawyve ti-

lebiT, Tanazomierebis principi, romelic konstituciuri rangisaa, sas-

jelis Sefardebis dros moiTxovs marTlwesrigisTvis samarTaldamr-

Rvevis qmedebis obieqturi mniSvnelobis gazomvas, meores mxriv, calkeul 

SemTxvevebSi Sinagani mdgomareobis da moqmedebis motivis Sefasebas. ase-

Ti Sefasebis saWiroeba damokidebulia Sesafardebeli sanqciis zomasa da 

intensivobaze, vinaidan konstituciis mixedviT, pirovnebis substancia 

ar SeiZleba dairRves. iseTi mkacri sasjeli, romelic pirad pativmoyva-

reobas laxavs da adamians Sinaganad ukidures (gamouval) mdgomareobaSi 

ayenebs, arakonstituciuria792. sindisis Tavisuflebis ZiriTadi ufleba 

ara mxolod uflebas gulisxmobs, aramed amavdroulad konstituciuri 

normac aris, romelic maRali konstituciursamarTlebrivi rangisaa, 

saxelmwifos TiToeuli qmedebis mimarT RirebulebiTi masStabis Zalas 

iZens da gasaTvaliswineblad savaldebuloa793. Tumca, es ar gulisxmobs 

religiuri motiviT Cadenili danaSaulisTvis piris pasuxismgeblobis-

gan gaTavisuflebis saWiroebas. zogjer adamiani religiuri motiviT 

ambobs uars samarTlebrivi moTxovnis Sesrulebaze da mis qmedebas 

sindisis Tavisuflebis uflebiT amarTlebs, magram aRniSnuli ufleba 

ar aTavisuflebs adamianebs yvelanairi valdebulebisgan. sworad aR-

niSnavs germaniis sakonstitucio sasamarTlo, rom moralur Rirebule-

bebze dafuZnebuli gadawyvetilebis sawinaaRmdegod miRebuli yoveli 

iZulebis zoma ar SeiZleba marTlsawinaaRmdegod CaiTvalos. maSasadame, 

religiuri SexedulebebiT da sindisiT ganpirobebuli qmedebis dasja 

yovelTvis ar arRvevs adamianis Tavisufali pirovnuli ganviTarebis 

uflebas794. SeiZleba adamiani religiuri Sexedulebis da sarwmunoebis 

gamo savaldebulo samxedro samsaxurisgan gaTavisufldes, magram es ar 

niSnavs mis srul gaTavisuflebas yvelanairi movaleobisgan, magaliTad, 

saTadarigo samoqalaqo samsaxurisgan. 

metad sayuradReboa germaniis sakonstitucio sasamarTlos pozi-

cia eqvs Tveze naklebi vadiT Tavisuflebis aRkveTis proporciulobis 

principTan Sesabamisobis TvalsazrisiT. sakonstitucio sasamarTlo 

eqvs Tveze naklebi vadiT Tavisuflebis aRkveTis nakleb kriminal-

urpolitikur mniSvnelobaze miuTiTebs. sakonstitucio sasamarTlos 

poziciiT, aseTi moklevadiani sasjeli ar aris sakmarisi msjavrdebu-

792  BVerfGE 23, S. 133-134.
793  BVerfGE 23, S. 134.
794  BVerfGE 23, S. 135.
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lis aRzrda-gamosworebisTvis da igi msjavrdebulze ufro metad uary-

ofiT gavlenas axdens, ris gamoc mas axali danaSaulis Cadenis moTxov-

nilebac uCndeba, aseTi sasjelis aRsruleba, pirovnuli Tu finansuri 

TvalsazrisiT, araTanazomieria. sakonstitucio sasamarTlo Tavis 

gadawyvetilebaSi miuTiTebs imazec, rom 1960 wels londonSi, xolo 

1965 wels stokholmSi gaerTianebuli erebis meore da mesame kongres-

ma moklevadiani Tavisuflebis aRkveTis gamoyenebis SezRudva moiTxo-

va795. maSasadame, aq saubaria moklevadiani Tavisuflebis aRkveTis ara 

akrZalvaze, aramed gamonaklis, iSviaT SemTxvevebSi gamoyenebaze. 

moklevadiani Tavisuflebis aRkveTaze sruli uaris Tqmam SeiZleba 

araTanazomierad grZelvadiani Tavisuflebis aRkveTis gamoyenebamde 

migviyvanos. damnaSave ar SeiZleba danaSaulis Cadenisken midrekilebis 

qonaze eWvmitanili mesame piris dasaSineblad daisajos. sasjeli unda 

Seesabamebodes Cadenil danaSauls da damnaSavis brals. damnaSave ar 

SeiZleba damnaSaveobis winaaRmdeg brZolis SiSvel obieqtad iqces796. 

e. i. moklevadiani Tavisuflebis aRkveTa unda gamoiyenebodes iSviaT 

SemTxvevaSi danaSaulis simZimis, damnaSavis bralis xarisxis, damnaSavis 

pirovnebis da sasjeliT mosalodneli Sedegebis gaTvaliswinebiT.

germaniis sakonstitucio sasamarTlos gadawyvetilebiT, damnaSav-

isTvis Sefardebuli sasjeli ar unda scdebodes bralis xarisxs. sas-

jeli danaSaulis simZimesTan da damnaSavis bralis xarisxTan samar-

Tlian TanafardobaSi unda iyos. vinaidan danaSauli SeiZleba bralis 

sxvadasxva xarisxze miuTiTebdes, mosamarTles principulad unda 

hqondes SesaZlebloba sasjeli mas Seusabamos797. am TvalsazrisiT, 

mniSvnelovania sasjelis qveda da zeda zRvars Soris arsebuli sx-

vaoba, rac mosamarTles sasjelis daniSvnis dros damnaSavis bralis 

xarisxis gaTvaliswinebis SesaZleblobas aZlevs. mosamarTlem rom Se-

Zlos sasjeli damnaSavis bralis xarisxs Seusabamos, sasjeli ar unda 

iyos absoluturad gansazRvruli. absoluturad gansazRvruli sas-

jeli gamoricxavs sasjelis individualizaciis, maSasadame, bralis 

xarisxis Sesabamisi sasjelis Sefardebis SesaZleblobas, rac sasjelis 

proporciulobis principis ganxorcielebasac xels uSlis da Sesabamis 

sisxlis samarTlis kodeqssac arakonstituciurad aqcevs. 

rogorc germaniis sakonstitucio sasamarTlos gadawyvetilebaSi 

marTebuladaa aRniSnuli, proporciulobis konstituciuri principis 

damrRvevi sisxlis samarTlis kodeqsi SeuZlebelia konstituciuri 

wesrigis nawilad ganixilebodes. germaniis sakonstitucio sasamarTlo 

795  BVerfGE 28, S. 389.
796  BVerfGE 28, S. 391.
797  BVerfGE 45, S. 260; BverfGE 54, S. 108-109.
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svams kiTxvas, Tu ramdenad marTebulia konkretuli qmedebisTvis ssk-

iT mxolod uvado Tavisuflebis aRkveTa iyos gaTvaliswinebuli da 

midis daskvnamde, rom danaSaulebrivi qmedebisTvis gaTvaliswinebuli 

sasjelis sakanonmdelo farglebi unda arsebobdes, rac mosamarTles 

aZlevs SesaZleblobas, konkretul SemTxvevaSi sasjeli qmedebis uma-

rTlobis simZimes da damnaSavis brals Seusabamos, riTac mosamarTle 

iZulebuli ar iqneba damnaSaves araTanazomierad mkacri sasjeli Seu-

fardos798. germaniis sakonstitucio sasamarTlom Tavisi gadawyvetile-

bebiT sasjelis bralTan Sesabamisobis moTxovna saxelmwifo organoe-

bis konstituciur movaleobad gamoacxada. bralis princips sasjelis 

ganmsazRvreli funqcia gaaCnia araTanazomieri Carevis akrZalvis 

TvalsazrisiT799. 

uvadod Tavisuflebis aRkveTa proporciulobis principTan Sesa-

bamisobis TvalsazrisiT, isedac ipyrobs yuradRebas, maSinac ki, roca 

kanoniT gaTvaliswinebulia alternatiuli saSualebac. miuxedavad 

imisa, aris Tu ara ssk-iT alternatiuli sasjeli gaTvaliswinebuli, 

uvadod Tavisuflebis aRkveTa TavisTavad ramdenad Seesabameba sasje-

lis proporciulobis moTxovnas? ramdenad uzrunvelyofs sasjelis 

miznis miRwevas uvadod Tavisuflebis aRkveTa? 

aRniSnuli sakiTxi daisva rogorc sisxlis samarTlis literatur-

aSi, ise saqarTvelos da germaniis sakonstitucio sasamarTloebis 

praqtikaSi. marTalia, sisxlis samarTlis literaturaSi gamoTqmuli 

erT-erTi SexedulebiT, uvadod Tavisuflebis aRkveTa ver uzrunvely-

ofs sasjelis miznebis miRwevas800, magram saqarTvelos da germaniis sa-

konstitucio sasamarTloebis poziciiT, uvadod Tavisuflebis aRkve-

Ta ver CaiTvleba araproporciulad, arakonstituciurad, vinaidan 

kanoni iTvaliswinebs uvadod TavisuflebaaRkveTil pirTa pirobiT 

vadamde gaTavisuflebis SesaZleblobasac. aRniSnulidan gamomdinare, 

germaniis sakonstitucio sasamarTlo uvadod Tavisuflebis aRkveTis 

aRsrulebas adamianis Rirsebis damrRvevad ar miiCnevs, rameTu msjavr-

debuli ar kargavs gaTavisuflebis SesaZleblobas. uvadod Tavisu-

flebis aRkveTa mxolod maSin iqneboda adamianis Rirsebis damrRvevi, 

Tu saxelmwifo msjavrdebuls vadamde gaTavisuflebis SesaZleblobas 

ar miscemda801. 

sasjelis Sefardeba garkveuli moqmedebis Tavisuflebis SezRud-

798  BVerfGE 45, S. 260.
799  BverfGE 73, S. 253.
800  naWyebia g., sasjelis miznebis sakanonmdeblo gansazRvrebisa da Tavisuflebis 

uvadod aRkveTis mimarTebis problema saqarTvelos sisxlis samarTlis kodeqsis  mixed-

viT, `marTlmsajuleba da kanoni~, 2013, #2, gv. 113.
801  BverfGE 117, S. 95. 
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vasTanaa dakavSirebuli. xolo proporciulobis principis Tanaxmad, 

moqmedebis Tavisuflebis SezRudva unda iyos dasaSvebi. proporci-

ulobis principi sasjelTan mimarTebiT ufro met mniSvnelobas iZens, 

vinaidan igi saxelmwifos xelSi umkacresi sanqciaa, romelic moqalaqis 

gansazRvruli qmedebis mimarT socialur-eTikurad uaryofiT Sefase-

bas gamoxatavs802. rac ufro metia adamianis uflebaSi SeWra saxel-

mwifos mxrida, miT metia kontroli uflebis SezRudvis proporci-

ulobasTan dakavSirebiT.

Tavisuflebis aRkveTa dakavSirebulia adamianis Tavisuflebis 

konstituciiT garantirebuli uflebis SezRudvasTan. pirovnebis Ta-

visufleba konstituciiT miiCneva rogorc `xelSeuxebeli~ da maRa-

li rangis sikeTe, romlis xelyofa gansakuTrebiT mniSvnelovan mize-

zebs moiTxovs. aRniSnulidan gamomdinare, pirovnebis TavisuflebaSi 

saxelmwifos SeWra mxolod maSinaa dasaSvebi, roca igi saWiroa sxva-

Ta da sazogadoebis dasacavad proporciulobis principis gaTvalis-

winebiT803.

kanoni, romelic adamianis ZiriTad uflebas zRudavs, proporci-

ulad rom CaiTvalos, unda iyos vargisi da saWiro dasaxuli miznis 

misaRwevad. kanoni vargisia, rodesac misi daxmarebiT dasaxuli miznis 

miRweva SesaZlebelia. mizanSewonilia kanonmdebels SeeZlos ZiriTadi 

uflebis naklebad SemzRudavi saSualebis arCeva804. dasaxuli miznis 

misaRwevad arCeuli saSualebis vargisianobis da aucileblobis Se-

fasebisas, iseve rogorc calkeuli pirisTvis an sazogadoebisTvis 

arsebuli safrTxis Sefasebisas, kanonmdebeli mixedulebis garkveuli 

farglebiT (Beurteilungsspielraum) xelmZRvanelobs, rac sakmarisad usa-

frTxo Sefasebis SesaZleblobas warmoadgens805.

rogorc ukve aRiniSna, sasjelis zomis sisxlis samarTlis kanon-

mdeblobiT gansazRvrisas angariSi unda gaewios proporciulobis da 

bralis principebs, romelic samarTlebrivi saxelmwifos principidan 

gamomdinareobs. magram, bralis principi kavSirSia samarTlebrivi Se-

degebis gansazRvrulobasTanac. sasjeli, rogorc umaRlesi gakicxvi-

Ti reaqcia braleul sisxlissamarTlebriv umarTlobaze, kanoniT nor-

matiulad unda iyos gansazRvruli, normis adresatisTvis igi unda 

iyos ganWvretadi806. 

kanonis gansazRvrulobis moTxovna, ara mxolod qmedebis Semadgen-

802  BverfGE 90, S. 172.
803  BverfGE 90, S. 172. 
804  BverfGE 90, S. 172. 
805  BverfGE 90, S. 173.
806  BverfGE 105, S. 135. 
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lobas, aramed aseve sasjelsac exeba. sasjelis zomasTan dakavSirebiT 

gadawyvetilebis miRebisas kanonmdebelma unda gaiTvaliswinos rogorc 

gansazRvruloba, ise samarTlebrivi usafrTxoeba. kanonmdebelma mo-

samarTles calkeul SemTxvevaSi samarTliani da Tanazomieri sasjelis 

Sefardebis SesaZlebloba unda misces807. 

sasjelis gansazRvrulobis TvalsazrisiT, sayuradReboa sasjelis 

minimumsa da maqsimums Soris maRali amplituda, gansakuTrebiT maSin, 

roca aseTi maRali amplitudis sasjeli gaTvaliswinebulia alterna-

tiuli SemadgenlobisTvis, romelic sxvadasxva simZimis qmedebebs iT-

valiswinebs. 

sasjelis gansazRvrulobis problema dgas aseve maSinac, roca 

konkretuli sasjelis zeda zRvari saerTod ar aris gansazRvruli, 

rac mosamarTlis mxridan araproporciuli sasjelis Sefardebis sa-

frTxes Seicavs. magaliTad, jarima, romlis mxolod qveda zRvaria gan-

sazRvruli saqarTvelos ssk-iT (42-e mux.). 

sasjelis gansazRvrulobis problemas ukavSirdeba aseve ZiriTad 

sasjelTan erTad damatebiTi sasjelis daniSvnis sakiTxic. aRniSnuli 

sakiTxi gansazRvrulobis kuTxiT marTlac ukavSirdeba sirTuleebs, 

miT ufro imis gaTvaliswinebiT, rom ss kodeqsiT ar aris dakonk-

retebuli Tu ra SemTxvevaSi da romel sasjelebTan erTad iqneba gam-

oyenebuli esa Tu is damatebiTi sasjeli. 

807  BverfGE 105, S. 135. 
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III. saqarTvelos ssk-is 531-e muxliT gaTvaliswinebuli
sasjelis damamZimebeli garemoebebi

saqarTvelos ssk-s 2017 wlis 4 maisis kanoniT daemata 531-e muxli, 

romelSic CamoTvlilia sasjelis damamZimebeli garemoebebi. dasaxele-

buli muxlis 1-li nawilis mixedviT, ssk-iT gaTvaliswinebuli yvela 

Sesabamisi danaSaulisTvis sasjelis damamZimebeli garemoebebia dana-

Saulis Cadena rasis, kanis feris, enis, sqesis, seqsualuri orientaci-

is, genderis, genderuli identobis, asakis, religiis, politikuri an 

sxva Sexedulebis, SezRuduli SesaZleblobis, moqalaqeobis, erovnuli, 

eTnikuri, an socialuri kuTvnilebis, warmoSobis, qonebrivi an wode-

brivi mdgomareobis, sacxovrebeli adgilis an diskriminaciis Semcveli 

sxva niSniT Seuwynareblobis motiviT. maSasadame, mocemuli debulebis 

mixedviT, sasjelis gamkacrebis safuZveli SeiZleba gaxdes danaSaulis 

Cadenis motivi, romelic msxverplis ama Tu im niSniT diskriminaci-

asTanaa dakavSirebuli. ssk-is kerZo nawilis zogierTi muxli pasux-

ismgeblobis damamZimebel anu e. w. makvalificirebel niSnad isedac 

iTvaliswinebs CamoTvlilidan zogierT garemoebas. magaliTad, 109-e 

muxliT mkvlelobisTvis pasuxismgeblobis damamZimebeli garemoebaa 

mkvleloba erovnuli, eTnikuri, rasobrivi, religiuri Seuwynareblo-

bis gamo. Tu aRniSnuli qmedeba ganxorcielda, qmedeba ssk-is 109-e 

muxliT dakvalificirdeba da orjer Sefasebis akrZalvis principidan 

gamomdinare, msjavrdebuls sasjeli ar daumZimdeba igive niSnis mixed-

viT. swored amaze miuTiTebs gansaxilveli muxlis is debuleba, rom 

531-e muxlis 1-l nawilSi CamoTvlili garemoebebi pasuxismgeblobis 

damamZimebeli garemoebaa ssk-iT gaTvaliswinebuli `yvela Sesabamisi 

danaSaulisaTvis~.

ama Tu im niSniT siZulvilis motiviT moqmedeba damnaSavis bra-

lis maRal xarisxze miuTiTebs, vinaidan moqmedi piri samarTlisadmi 

met mtrul ganwyobas avlens. Sesabamisad, danaSaulis Camdenic metad 

ikicxeba. Seuwynareblobis da siZulvilis motiviT danaSaulis Cadena 

damnaSavis pirovnebaze, msoflmxedvelobazec miuTiTebs, rac kerZo-

prevenciul aspeqtTanaa dakavSirebuli da sasjelis simkacres preven-

ciuli TvalsazrisiT amarTlebs. 

531-e muxlis me-2 nawilSi ssk-iT gaTvaliswinebuli yvela Sesabamisi 

danaSaulisTvis pasuxismgeblobis damamZimebeli garemoebaa danaSau-

lis Cadena ojaxis erTi wevris mier ojaxis sxva wevris mimarT, umweo 

mdgomareobaSi myofis mimarT, arasrulwlovnis mimarT an misi Tandas-

wrebiT, gansakuTrebuli sisastikiT, iaraRis gamoyenebiT an iaraRis 
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gamoyenebis muqariT, samsaxurebrivi mdgomareobis gamoyenebiT. 

dasaxelebuli garemoebebidan zogierTi calkeul SemTxvevebSi ise-

dac aris qmedebis ZiriTadi an kvalificiuri Semadgenlobis niSani. 

magaliTad, gaupatiurebis Semadgenlobis (ssk-is 137-e mux.) niSania msx-

verplis umweobis gamoyeneba. gaupatiureba SeiZleba ganxorcieldes 

rogorc ZaladobiT an Zaladobis muqariT, ise msxverplis umweobis 

gamoyenebiTac. maSasadame, gaupatiurebis erT-erTi xerxia msxverplis 

umweobis gamoyeneba. Sesabamisad, igi ver CaiTvleba sasjelis dama-

mZimebel garemoebad. sasjelis damamZimebel garemoebad umweo mdgo-

mareobaSi myofis gaupatiureba maSin CaiTvleboda, Tu gaupatiurebis 

ZiriTadi Semadgenlobis niSani msxverplis umweobis gamoyeneba ar iqne-

boda. 

danaSaulis Cadena umweo mdgomareobaSi myofis mimarT qmedebis 

kvalificiuri Semadgenlobis niSania mkvlelobis mimarT (109-e mux.). 

amdenad dasaxelebuli garemoeba mkvlelobis dros mniSvnelovania 

qmedebis kvalifikaciisTvis da ara sasjelis zomis gansazRvrisT-

vis. Tumca, qmedebis kvalifikacia sasjelzec axdens gavlenas imde-

nad, ramdenadac mosamarTle msjavrdebuls sasjels uniSnavs sasje-

lis sakanonmdeblo sazRvrebis farglebSi, xolo sasjelis farglebi 

damokidebulia qmedebis Semadgenlobaze. Tu qmedebis makvalificire-

beli garemoebaa saxeze, es imas niSnavs, rom msjavrdebuls imaze ufro 

mkacri sasjeli daeniSneba, rac qmedebis ZiriTadi SemadgenlobisTvisaa 

gaTvaliswinebuli. 

umweo mdgomareobaSi myofis mimarT danaSaulis Cadena qmedebis 

makvalificirebel, Tu sasjelis damamZimebel garemoebad, rogorc 

wesi, mxolod maSin SeiZleba CaiTvalos, roca msxverplis umweoba dan-

aSaulis Camdens danaSaulis Cadenamde gacnobierebuli aqvs. 

2017 wlis 4 maisis kanonma sasjelis damamZimebel garemoebad gamo-

acxada ojaxis erTi wevris mier ojaxis sxva wevris mimarT danaSaulis 

Cadena. aRniSnuli cvlileba gamowveulia ojaxSi Zaladobis SemTxveve-

bis maRali maCvenebliT da saxelmwifos gansakuTrebuli ZalisxmeviT, 

maqsimumamde Seamciros ojaxSi Zaladobis faqtebi. sasjelis damZime-

ba, rogorc iTqva, maSinaa dasaSvebi, roca danaSauli ojaxis wevrebs 

Soris xorcieldeba da danaSaulis msxverpli ojaxis wevria. Tu vin 

SeiZleba ojaxis wevrad CaiTvalos, ganmartebulia ssk-is me-111 muxlis 

SeniSvnaSi. 2018 wlis sakanonmdeblo cvlilebis Sedegad mkvleloba 

ojaxis wevrisa pasuxismgeblobis damamZimebel garemoebad iqna gaTva-

liswinebuli ssk-is 109-e  muxliT.

arasrulwlovnis mimarT danaSaulis Cadena aseve gvxvdeba rig 

SemTxvevebSi qmedebis ZiriTadi an kvalificiuri Semadgenlobis niSnad. 
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mkvleloba winaswari SecnobiT arasrulwlovnisa, mkvlelobis makvali-

ficirebeli garemoebaa (109-e mux.). makvalificirebel garemoebas war-

moadgens igi gaupatiurebis drosac. magram, zogierTi saxis sqesobriv 

danaSaulSi msxverplis arasrulwlovaneba qmedebis ZiriTadi Semad-

genlobis ganxorcielebis winapirobaa. magaliTad, garyvnili qmedebis 

SemTxvevaSi (141-e mux.). 

arasrulwlovnis TandaswrebiT danaSaulis Cadena imitom aris sas-

jelis damamZimebeli garemoeba, rom igi uaryofiT zegavlenas axdens 

mozardis fsiqikaze, rac uaryofiTad aisaxeba arasrulwlovnis ganvi-

Tarebaze. saqarTvelos ssk-is 259-e muxlis me-2 nawilis `g~ punqtiT 

danaSaulis makvalificirebel garemoebadaa miCneuli danaSaulis Cade-

na mcirewlovnis TandaswrebiT. vinaidan mocemul SemTxvevaSi mcirew-

lovnis TandaswrebiT danaSaulis Cadena kvalificiuri Semadgenlobis 

niSania, igive niSani sasjelis daniSvnisas dakargavs mniSvnelobas da 

xelmeored ar miiReba mxedvelobaSi. 

kanonmdebelma sasjelis damamZimebel garemoebad gamoacxada da-

naSaulis Cadenis iseTi xerxi, rogoricaa, gansakuTrebuli sisastike. 

gansakuTrebuli sisastikiT danaSaulis Cadenisas maRalia rogorc 

qmedebis, ise misi Camdeni pirovnebis saSiSroeba. gansakuTrebuli si-

sastike, rogorc danaSaulis Cadenis xerxi, pasuxismgeblobis dama-

mZimebel garemoebad isedac aris gaTvaliswinebuli sicocxlis (ssk-is 

109-e mux.), janmrTelobis (ssk-is 117-e mux.), sqesobrivi Tavisuflebisa 

da xelSeuxeblobis winaaRmdeg mimarTul danaSaulebSi (ssk-is 137-e 

mux.). gansakuTrebuli sisastike SefasebiTi cnebaa da mas mosamarTle 

yovel konkretul SemTxvevaSi Sefasebis Sedegad adgens. gansakuTre-

buli sisastike maSin aris saxeze, roca danaSaulis Cadena ise xde-

ba, rom msxverpli amiT gansakuTrebul tanjvas, wvalebas ganicdis. 

gansakuTrebuli sisastike SeuZlebelia damamZimebeli garemoeba iyos 

nebismieri danaSaulis Cadenisas. gasaTvaliswinebelia danaSaulis 

buneba. magaliTad, ssk-is 255-e muxliT gaTvaliswinebul danaSaulTan 

mimarTebiT sasjelis damamZimebeli garemoeba ver iqneba gansakuTre-

buli sisastike, vinaidan pornografiuli nawarmoebis damzadeba an 

gasaReba ver moxdeba `gansakuTrebuli sisastikiT~. gansakuTrebuli 

sisastike, rogorc wesi, ZaladobiT danaSaulebTan mimarTebiT ganix-

ileba damamZimebel garemoebad. 

iaraRis gamoyenebis gamo sasjelis damZimebas rac Seexeba, amis sa-

fuZvelia qmedebis gazrdili saSiSroeba. iaraRSi igulisxmeba rogorc 

civi, ise cecxlsasroli iaraRi. civi iarRis gamoyenebisas naklebi 

saSiSroeba iqmneba cecxlsasroli iaraRis gamoyenebasTan SedarebiT, 

vinaidan cecxlsasroli iaraRi sayovelTaod saSiSi saSualebaa, rome-
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lic ara mxolod danaSaulis uSualo msxverplisTvis, aramed garSemom-

yofi pirebisTvisac qmnis safrTxes da maTac aqcevs potenciur msxver-

plad. cecxlsasroli iaraRis gamoyenebisas garSemomyofi pirebisTvis 

iqmneba iseTi safrTxe, romelzec damnaSave ver batonobs. danaSaulis 

iraRis gamo Seqmnili saSiSroebis Sesafaseblad mxedvelobaSia misaRe-

bi danaSaulis Cadenis adgili, iarRis gamoyenebis pirobebi. SeiZleba 

danaSauli iyos Cadenili iseTi iaraRiT, romelic sayovelTao saSiS-

roebis Sesaqmnelad iyos vargisi, magram aseTi saSiSroeba ar Seiqmnas 

qmedebis ganxorcielebis adgilmdebareobidan gamomdinare. Tumca, ssk-

is 531-e muxlis me-2 nawilis debulebis mixedviT, sasjeli mainc unda 

damZimdes, magram rodesac gamoyenebuli iaraRi konkretul SemTxveva-

Si mometebul safrTxes qmnis, sasjelis zomac ufro mkacrad unda 

ganisazRvros. ssk-is kerZo nawilis zogierTi muxli danaSaulis mak-

valificirebel garemoebad isedac iTvaliswinebs gansazRvruli saxis 

iaraRis gamoyenebas. kerZod, mkvleloba iseTi saSualebiT, romelic 

ganzrax qmnis safrTxes sxvaTa sicocxlisTvis an janmrTelobisTvis. 

mocemul SemTxvevaSi iaraRis gamoyenebiT danaSaulis Cadena ver CaiTv-

leba sasjelis damamZimebel garemoebad, ramdenadac igi kanonmdebelma 

mkvlelobis makvalificirebel niSnad gaiTvaliswina. aqve unda aRin-

iSnos isic, rom kanonmdebelma mkvlelobis makvalificirebel niSnad 

mxo lod iaraRi ki ar gamoacxada, aramed saSualeba, romelic marTa-

lia, iaraRsac moicavs, magram iaraRiT ar amoiwureba. magaliTad, roca 

mkvleloba mowamvliT xorcieldeba ver vetyviT, rom damnaSavem iara-

Ri gamoiyena. iaraRi ar moicavs sawamlavs. 

iaraRis gamoyenebis muqara maSin iqneba sasjelis damamZimebeli 

garemoeba, roca mas ar moicavs ama Tu im qmedebis Semadgenloba. yaCa-

Robis Semadgenlobis niSania sicocxlisa da janmrTelobisTvis saSiSi 

Zaladoba an aseTi Zaladobis muqara. Zaladobis muqara iaraRis gamoy-

enebis muqarasac moicavs, magram igi ufro farTo cnebaa da iseT muqa-

rasac gulisxmobs, romelic iaraRis gamoyenebas ar ukavSirdeba. Tu 

damnaSave msxverpls mokvliT emuqreba da mas iaraRis demonstrirebiT 

axorcielebs, saxezea iaraRis gamoyenebis muqara, magram msxverplis 

sicocxlis mospobis muqara SeiZleba ise ganxorcieldes, rom igi kav-

SirSi ar iyos iaraRis gamoyenebasTan. 

iaraRis gamoyenebis muqarasTan dakavSirebiT Cndeba kiTxva, Sei-

Zleba Tu ara sasjelis damamZimebel garemoebad CaiTvalos muqara 

srolisTvis uvargisi iaraRis, iaraRis maketis gamoyenebiT. miuxedavad 

imisa, damnaSavis mier demonstrirebuli iaraRi namdvilia Tu ara, roca 

saxezea iaraRis gamoyenebis muqara, sasjeli mainc unda damZimdes. miT 

ufro iseT SemTxvevaSi, roca muqariT damnaSave aRwevs dazaralebulis 
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nebis paralizebas da danaSaulis Cadenas iadvilebs. Tumca, sakiTxi 

imis Taobaze, aris Tu ara muqaris dros damnaSavis mier gamoyenebu-

li iaraRi vargisi, mainc unda iqnas mxedvelobaSi miRebuli sasjelis 

zomis gansazRvrisas. Tu iaraRi namdvilia, srolisTvis vargisia, sas-

jeli msjavrdebuls ufro unda daumZimdes Seqmnili meti saSiSroe-

bidan gamomdinare, xolo roca iaraRi ar aris vargisi, 531-e muxlis 

safuZvelze, sasjeli SedarebiT naklebad damZimdeba. 

531-e muxliT gaTvaliswinebul sasjelis damamZimebel erT-erT 

garemoebas damnaSavis mier samsaxurebrivi mdgomareobis gamoyeneba 

warmoadgens. Tumca, samsaxurebrivi mdgomareobis gamoyenebiT qmedebis 

ganxorcieleba calkeuli qmedebis sisxlissamarTlebriv umarTlobas 

gansazRvravs, xolo rig SemTxvevebSi danaSaulis makvalificirebeli 

garemoebaa. ssk-is 332-e muxliT dasjadi danaSauli (samsaxurebrivi 

uflebamosilebis borotad gamoyeneba) SeuZlebelia ganxorcieldes 

samsaxurebrivi mdgomareobis gamoyenebis gareSe, razec 332-e muxlis 

dispoziciac miuTiTebs. aRniSnul danaSaulTan mimarTebiT pasuxismge-

blobis damamZimebeli garemoeba SeiZleba iyos ara samsaxurebrivi md-

gomareobis gamoyeneba, aramed damnaSavis statusi da aqedan gamomdin-

are gansakuTrebuli pasuxismgebloba. SemTxveviTi ar aris is garemoeba, 

rom 332-e muxliT pasuxismgeblobis damamZimebel garemoebad gaTvalis-

winebulia samsaxurebrivi uflebamosilebis borotad gamoyeneba saxel-

mwifo-politikuri Tanamdebobis mqone piris mier. 180-e muxlis me-3 

nawilis `a~ punqtiT TaRliTobis makvalificirebeli garemoebaa samsax-

urebrivi mdgomareobis gamoyeneba.
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IV. sasjelis daniSvna Semamsubuqebel 
garemoebaTa arsebobisas

saqarTvelos sisxlis samarTlis kodeqsis 54-e muxli iTvaliswinebs 

sasjelis maqsimaluri sakanonmdeblo zRvris Semcirebas, Tu saxezea 

Semamsubuqebeli garemoebebi. aseT Semamsubuqebel garemoebas war-

moadgens danaSaulis Cadenis Semdeg damnaSavis gamocxadeba bralis aR-

iarebiT, danaSaulis gaxsnisTvis aqtiurad xelis Sewyoba. dasaxelebul 

Semamsubuqebel garemoebebs sxvagvarad postkriminaluri garemoebebic 

hqvia, vinaidan danaSaulis Cadenis Semdeg iqmneba. imisTvis, rom CamoT-

vlili garemoebebis safuZvelze moxdes sasjelis Semsubuqeba, saxeze 

ar unda iyos damamZimebeli garemoeba. rac Seexeba sasjelis Semsub-

uqebis zomas, 54-e muxliT gaTvaliswinebul garemoebaTa arsebobisas, 

igi ar unda aRematebodes ssk-is kerZo nawilis Sesabamisi muxliT an 

muxlis nawiliT gaTvaliswinebuli yvelaze mkacri sasjelis maqsimal-

uri vadis an zomis sam meoTxeds. 

ssk-is 54-e muxliT gaTvaliswinebuli Semamsubuqebeli garemoebe-

bi sasjelis Semsubuqebas iwvevs imis gamo, rom kerZo prevenciisTvis 

ar aris aucilebeli konkretul SemTxvevaSi sasjelis maRali zomis 

gamoyeneba. damnaSave, romelic bralis aRiarebiT cxaddeba da xels 

uwyobs danaSaulis gaxsnas, nakleb saSiSroebas avlens, misgan ganmeore-

biT danaSaulis Cadenis albaTobac mcirdeba. piri, romelic brals ar 

aRiarebs da danaSaulis gaxsnas araTu xels ar uwyobs, aramed, piriqiT, 

xels uSlis da faravs Cadenil danaSauls, met saSiSroebas avlens da 

misgan axali danaSaulis Cadenis meti safrTxe momdinareobs, rac Sesa-

bamisad, sasjelis Semsubuqebasac gamoricxavs. 

54-e muxlis safuZvelze sasjelis Sesamcireblad aucilebelia ku-

mulaciurad ramdenime garemoebis erTad arseboba. Semamsubuqebeli 

garemoebis arsebobasTan erTad, aucilebelia, saxeze ar iyos damamZime-

beli garemoeba. maSin roca kodeqsis kerZo nawilis muxliT gaTvals-

winebul makvalificirebel garemoebas maprivilegirebeli garemoeba 

blokavs, 54-e muxliT gaTvaliswinebul SemTxvevaSi Semamsubuqebel 

garemoebas aseTi damblokavi Zala ar gaaCnia, roca saxezea damamZime-

beli garemoeba. 

bralis aRiarebiT gamocxadeba da gamoZiebisTvis danaSaulis gaxsna-

Si xelis Sewyoba, qmediTi monaniebis gamoxatulebadac SeiZleba ganvix-

iloT, Tumca bralis aRiarebiT gamocxadeba yovelTvis ar adasturebs 

imas, rom damnaSave Tavis danaSauls inaniebs. ar aris gamoricxuli, rom 

samarTaldamcav organoebSi gamocxadebulma pirma aRiaros danaSauli 
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ise, rom arc inaniebdes Cadenil danaSauls (magaliTad, mkvlelobas) 

da Tqvas, rom msxverpli `Rirsi iyo imis rac mouvida~. Tumca, bralis 

aRiarebiT gamocxadeba upiratesad, xSirad monaniebaze miuTiTebs. 

danaSaulis aRiarebasa da Cadenili danaSaulis monaniebasTan da-

kavSirebiT Cndeba kiTxva, Seamsubuqebs Tu ara igi sasjels, roca aR-

iarebasa da monaniebas adgili aqvs ara saqmis gamoZiebis dros, aramed 

sasamarTloSi saqmis ganxilvisas? 

54-e muxlis redaqciidan gamomdinareobs daskvna, rom gamocxade-

bas da bralis aRiarebas adgili unda hqondes gamoZiebis dros anu 

sasamarTlomde, vinaidan sagamoZiebo organoebTan TanamSromlobazec 

aris saubari, magram miuxedavad amisa, uzenaesi sasamarTlos praqti-

kaSi adgili aqvs sasjelis Semsubuqebas maSinac, roca msjavrdebuli 

Cadenil danaSauls aRiarebs da inaniebs sakasacio palatis sxdomaze da 

aseve saxezea zogierTi damamZimebeli garemoebac808, rac metad sakama-

Toa. SeiZleba dasaxelebul garemoebas sasjelis daniSvnis dros mainc 

mieniWos garkveuli mniSvneloba msjavrdebulis sasargeblod, magram 

igi ar aris sakmarisi ssk-is 54-e muxlis mixedviT sakiTxis gadasawyve-

tad. 

maSin, rodesac bralis aRiarebas da danaSaulis gaxsnisTvis xe-

lSewyobas qarTuli ssk-is 54-e muxli sasjelis Semamsubuqebel gare-

moebad iTvaliswinebs, aRniSnuli garemoebis ararsebobisas Cndeba 

kiTxva, Tu rogor unda gadawydes sakiTxi. SeiZleba Tu ara igi dama-

mZimebel garemoebad CaiTvalos? 

saqarTvelos uzenaesi sasamarTlos sakasacio palatam erT-erT 

gadawyvetilebaSi marTebulad ganmarta, rom bralis aRiareba, saga-

moZiebo organoebSi gamocxadeba da danaSaulis gaxsnasTan dakavSire-

biT TanamSromloba, wamaxalisebeli normiT gaTvaliswinebuli sasje-

lis Semamsubuqebeli garemoebebia, rac pirs ar avaldebulebs, piriqiT, 

saerTaSoriso normebiT garantirebulia danaSaulis CadenaSi eWvmit-

anili piris dumilis ufleba. amdenad, valdebulebis ararsebobisas, 

kanoniT miniWebuli uflebis gamoyenebis pasuxismgeblobis damamZimeb-

lad miCneva arasworia809. 

808  susg, 2005, #4, gv. 26. 
809  susg, 2010, #2, gv. 24. 
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V. kanoniT gaTvaliswinebulze ufro 
msubuqi sasjelis daniSvna

ssk-is 55-e muxli iZleva kanoniT gaTvaliswinebulze ufro msubuqi 

sasjelis daniSvnis SesaZleblobas, Tu mxareebs Soris dadebulia sap-

roceso SeTanxmeba. maSasadame, mosamarTles 55-e muxlis mixedviT, ar 

SeuZlia damoukideblad daniSnos kanoniT gaTvaliswinebulze ufro 

msubuqi sasjeli, vinaidan msubuqi sasjelis daniSvnis winapiroba sap-

roceso SeTanxmebaa, xolo saproceso SeTanxmeba ideba ara mosamar-

TlesTan, aramed mxareebs Soris, romelsac mosamarTle ar ganekuTvne-

ba. mosamarTle ar aris mxare. mosamarTle mxolod amtkicebs mxareTa 

Soris dadebul saproceso SeTanxmebas. sakiTxis aseTi gadawyvetiT 

mosamarTle gaumarTleblad aris SezRuduli. sasjelis daniSvna mo-

samarTlis eqskluziuri uflebaa da amitom, kanoniT gaTvaliswinebul-

ze ufro msubuqi sasjelis daniSvnac mosamarTles unda SeeZlos mxa-

reebis SeTanxmebis gareSec. 

saproceso SeTanxmebis safuZvelze prokurors ufleba aqvs moiTx-

ovos braldebulisTvis sasjelis Semcireba an danaSaulTa erToblio-

bisas miiRos gadawyvetileba misTvis braldebis Semsubuqebis an naw-

ilobriv moxsnis Taobaze (sssk-is 210-e mux. me-2 nawili). aRniSnuli 

gadawyvetilebis miRebisas prokurori sajaro interesiT xelmZRvan-

elobs da afasebs Cadenili danaSaulis da mosalodneli sasjelis 

simZimes, danaSaulis xasiaTs, braleulobis xarisxs, braldebulis 

sazogadoebriv saSiSroebas, pirovnul maxasiaTeblebs, nasamarTlobas, 

gamoZiebasTan TanamSromlobas da danaSauliT gamowveuli zianis anaz-

Raurebis mizniT braldebulis qcevas (210-e mux. me-3 nawili). marTa-

lia, aRniSnuli debulebis mixedviT, prokurorma saproceso SeTanxme-

basTan dakavSirebiT gadawyvetilebis miRebisas danaSaulis simZime da 

xasiaTi unda gaiTvaliswinos, magram kanonmdebeli sisxlis samarTlis 

arc materialur da arc saproceso kanonmdeblobaSi muxlobrivad ar 

akonkretebs Tu romeli danaSaulis Cadenisas aris SezRuduli sapro-

ceso SeTanxmebis dadeba, rac ar gamoricxavs saproceso SeTanxmebas 

mZime da gansakuTrebiT mZime danaSaulTa SemTxvevaSi. aseTi SemzRu-

davi konkretuli miTiTebis ararseboba Tu ramdenad gamarTlebulia, 

SeiZleba sakamaTo iyos. 

saproceso SeTanxmebis dros mxedvelobaSi miiReba braldebulis 

gamoZiebasTan TanamSromloba, magram aseTi TanamSromloba SeiZleba 

ganpirobebuli iyos saproceso taqtikiT (sasjelis Semsubuqebis an 

sasjelisagan srulad gaTavisuflebis mizniT), rodesac TanamSromlo-
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ba da bralis aRiareba ar atarebs gulwrfel xasiaTs. Sesabamisad, ase-

Ti mizniT da taqtikiT TanamSromloba da bralis aRiareba, ar iZleva 

saimedo garantias braldebulisgan axali danaSaulis prevenciis kuTx-

iT. danaSaulis prevenciisTvis gansakuTrebul mniSvnelobas maSin iZens 

sagamoZiebo organoebTan TanamSromloba da bralis aRiareba, roca igi 

gulwrfelia. 

saproceso SeTanxmebis safuZvelze sasjelis zomis gansazRvris 

mizanSewoniloba sxva TvalsazrisiTac aris sakamaTo. sasjeli samar-

Tliani unda iyos, imisTvis rom igi Tanazomierad, sasjelis miznis 

miRwevisTvis aucilebel da vargis saSualebad CaiTvalos, magram 

samarTlianobasTan dakavSirebiT `vaWroba~ dauSvebelia. saproceso 

SeTanxmeba ki namdvilad Seicavs `vaWrobis~ elementebs. 

sisxlis samarTlis saproceso kodeqsis 213-e muxlis me-3 nawilis 

Sesabamisad, mosamarTle amowmebs saproceso SeTanxmebis dros sa-

samarTlos mier saqmis arsebiTi ganxilvis gareSe ganaCenis gamotanas-

Tan dakavSirebiT prokuroris SuamdgomlobaSi miTiTebuli sasjeli 

aris Tu ara kanonieri da samarTliani, magram saproceso SeTanxmebis 

pirobebSi samarTliani sasjelis gansazRvra saeWvoa TviT saproceso 

SeTanxmebis arsidan gamomdinare. 

ssk-is 55-e muxlis Tavdapirveli redaqciiT, kanoniT gaTvalis-

winebulze ufro msubuqi sasjelis Sefardebis ufleba mosamarTles 

hqonda maSin, Tu saxeze iyo gansakuTrebuli Semamsubuqebeli garemoe-

ba. 55-e muxlis safuZvelze sasjelis Semsubuqebis pirobas ar warmoad-

genda mxareTa Soris saproceso SeTanxmeba. mas Semdeg rac dasaxele-

buli muxli redaqciulad Seicvala da mis safuZvelze sasjelis zomis 

gansazRvris pirobad saproceso SeTanxmeba iqca, sasjelis gansazRvris 

eqskluziuri ufleba mosamarTles waerTva da gadavida prokuroris 

xelSi, rac gaumarTlebelia. mizanSewonilia 55-e muxlSi Sevides cvli-

leba da kanoniT gaTvaliswinebulze ufro msubuqi sasjelis saproceso 

SeTanxmebis gareSe Sefardebis ufleba isev daubrundes mosamarTles, 

rac, rasakvirvelia, ar gamoricxavdes iqneba sasjelis Semsubuqebas 

saproceso SeTanxmebis pirobebSic810. 

810 sisxlis samarTlis kodeqsSi Sesatani cvlilebebis proeqtSi asec aris gaTval-

iswinebuli.
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VI. sasjelis daniSvna daumTavrebeli 
danaSaulisTvis

saqarTvelos ssk-is 56-e muxli exeba daumTavrebeli danaSaulisT-

vis sasjelis daniSvnas. aRniSnuli muxlis 1-li nawilis Sesabamisad, 

`daumTavrebeli danaSaulisTvis sasjelis daniSvnis dros mxedvelo-

baSi miiReba garemoebani, romelTa gamoc danaSauli bolomde ar iqna 

miyvanili~. xolo me-4 nawilis mixedviT, uvado Tavisuflebis aRkveTa 

ar SeiZleba Seefardos imas, vinc daumTavrebeli danaSauli Caidina. 

danaSaulis bolomde miyvanas xeli SeiZleba sxvadasxva garemoebam 

SeuSalos. es SeiZleba iyos mesame pirze damokidebuli an sxva garemoe-

ba, rac mesame pirTan arc aris kavSirSi. magaliTad, bunebrivi pirobe-

bi da sxv. danaSaulis bolomde miuyvanloba SeiZleba ukavSirdebodes 

damnaSavesac. kerZod, danaSaulebrivi qmedebis cudad dagegmvas, da-

naSaulis Casadenad drois, saSualebis, xerxis cudad SerCevas. Cnde-

ba kiTxva, Tu ramdenad mniSvnelovania sasjelis Sesafardeblad imis 

garkveva, Tu ratom ar ganxorcielda danaSauli bolomde? 

aRniSnuli sakiTxis garkveva mniSvnelovania imdenad, ramdenadac 

danaSauli SeiZleba bolomde ar iqnas miyvanili TviT damnaSavis nebiT, 

SeiZleba msjavrdebulma gadaifiqros danaSaulis bolomde ganxor-

cieleba da scados xelis aReba. gasaTvaliswinebelia is, rom ssk-is 

21-e muxlis mixedviT, nebayoflobiT danaSaulze xelis aReba sisxlis-

samarTlebrivi pasuxismgeblobisgan piris gaTavisuflebis safuZvelia. 

Tumca, danaSaulze xelis aRebis gamo piris pasuxismgeblobisgan gasa-

Tavisufleblad sakmarisi ar aris danaSaulebrivi Sedegis ardadgo-

ma da msjavrdebulis mier gamovlenili neba danaSaulebrivi Sedegis 

Tavidan asacileblad. SeiZleba pirma garkveuli qmedeba ganaxorcie-

los Sedegis Tavidan asacileblad, Sedegi ar dadges, magram qmedebis 

Camdens mainc daekisros pasuxismgebloba daumTavrebeli danaSaulis 

ganxorcielebis gamo. 

danaSaulebrivi Sedegis ardadgoma da Sedegis Tavidan acilebis 

mizniT ganxorcielebuli qmedeba iqneba Tu ara sakmarisi danaSaul-

ze nebayoflobiT xelis aRebisTvis, damokidebulia imaze, Tu rome-

li Teoriis mixedviT gadawydeba sakiTxi. magaliTad, Sansebis Teoria 

marTlsawinaaRmdego Sedegis Tavidan acilebiT da Sedegis Tavidan 

acilebasTan msjavrdebulis qmedebis mizezobriv kavSirSi yofniT 

kmayofildeba811, magram Sedegis saukeTesod miRwevis Teoria amiT ar 

811  ix. Kühl K., Strafrecht, AT, 6. Aufl ., München, 2008, S. 498-499, §16 Rn. 70; Wessels/Beulke., Straf-
recht, AT, 40. Aufl ., Heidelberg, 2010, S. 244, Rn. 644; Jescheck H-H/Weigend T, Lehrbuch des Strafrechts, 
AT, 5. Aufl ., Berlin, 1996, S. 546, §51 IV 2. Sansis micemis da sxva Teoriis analizi ix. Heinrich B., 
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kmayofildeba da damatebiT pirobad moiTxovs msjavrdebulis mier Se-

degis Tavidan asacileblad yvela resursis gamoyenebas812. Tu Sedegis 

saukeTesod miRwevis Teoriis mixedviT gadawyda sakiTxi da Sedegis Ta-

vidan acilebis miuxedavad, mainc gamoiricxa danaSaulze nebayoflo-

biT xelis aRebis gamo pasuxismgeblobisgan gaTavisufleba, sasjelis 

daniSvnisas mainc unda iqnas miRebuli is garemoeba, rom danaSauli bo-

lomde ar ganxorcielda msjavrdebulis nebiT da Sedegis Tavidan ac-

ilebasTan misi qmedeba mizezobriv kavSirSia. maSasadame, msjavrdebuli 

ar gaTavisufldeba pasuxismgeblobisgan, magram SedarebiT ufro msub-

uqad daisjeba. Tu danaSaulis bolomde ar miyvanasTan msjavrdebulis 

qmedeba aranair kavSirSi ar aris, msjavrdebuls aseT dros ufro mk-

acri sasjeli Seefardeba. 

ssk-is 56-e muxlis moqmed redaqciaSi ar aris miTiTebuli daum-

Tavrebeli danaSaulisTvis msjavrdebuls maqsimum ra zomis sasjeli 

SeiZleba Seefardos, rac aCens kiTxvas, aris Tu ara dasaSvebi, rom 

daumTavrebeli danaSaulisTvis msjavrdebuls Seefardos ssk-is Sesa-

bamisi muxliT gaTvaliswinebuli sasjelis zeda zRvari? 

dasmul kiTxvasTan dakavSirebiT i. dvaliZe aRniSnavs: `daumTavre-

beli danaSaulisTvis sasjelis daniSvnisas SesaZlebelia konkretu-

li danaSaulisTvis sanqciiT gaTvaliswinebuli maqsimaluri sasjelis 

gamoyeneba. erTaderTi SezRudva dawesebulia uvado Tavisuflebis 

aRkveTis Sefardebaze~813. Tumca, saqarTvelos uzenaesi sasamarTlos 

praqtika sawinaaRmdegoze miuTiTebs. sakasacio palatam saapelacio 

sasamarTlos mier gaupatiurebis mcdelobis gamo msjavrdebulisTvis 

kanoniT gaTvaliswinebuli sasjelis zomis maqsimumis daniSvna aSkarad 

usamarTlod, metismetad mkacrad miiCnia da msjavrdebuls Tavisu-

flebis aRkveTa 1 (erTi) wliT Seumcira814. 

daumTavrebeli danaSaulis saxeebia danaSaulis momzadeba da mcde-

loba. danaSaulis momzadeba mcdelobasTan SedarebiT naklebi xarisxis 

saSiSroebas Seicavs, vinaidan saqme exeba danaSaulis SedarebiT adreul 

stadias. amitom, imas, vinc danaSaulis momzadeba ganaxorciela, nakle-

bi zomis sasjeli unda Seefardos, imasTan SedarebiT, vinc danaSaulis 

mcdeloba ganaxorciela. sakiTxis aseTi gadawyvetis marTebulobaze 

miuTiTebs ssk-is me-18 muxlic, romliTac dasjadia mxolod mZime, gan-

sakuTrebiT mZime da zogierTi naklebad mZime danaSaulis momzadeba, 

Strafrecht, AT , 3. Aufl ., Stuttgart, 2012, S. 378-380, Rn.849-851.
812  Puppe I, Der halbherzige Rücktritt, NStZ 1984, S. 489.
813  dvaliZe i., sasjeli da danaSaulis sxva sisxlissamarTlebrivi Sedegebi, Tb., 

2013, gv. 107.
814  saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 2009 

wlis 9 ianvris gadawyvetileba, #1049ap.
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maSin, roca danaSaulis mcdeloba, danaSaulis kategoriis miuxedavad, 

yovelTvis dasjadia. 

danaSaulis mcdelobasTan SedarebiT, danaSaulis momzadebis nak-

lebi saSiSroeba gamomdinareobs iqidan, rom danaSaulis mcdelobisgan 

gansxvavebiT, danaSaulis momzadeba danaSaulis ganviTarebis adreu-

li stadiaa, romelic sakmaod dacilebulia danaSaulis damTavrebas815. 

danaSaulis momzadebisas samarTlebriv sikeTes abstraqtuli safrTxe 

eqmneba, xolo mcdelobisas, konkretuli, realuri816. 

marTebulad aRniSnavs T. wereTeli, rom danaSaulis mcdelo-

bis dros qmedebis SemadgenlobiT gaTvaliswinebuli zianis ganxor-

cielebis uSualo safrTxe iqmneba, xolo danaSaulis momzadebisas obi-

eqtis dazianebis uSualo safrTxe jer kidev ar arsebobs817. 

danaSaulis mcdelobis dros damnaSave droSi da sivrceSi SedegTan 

axlos myof qmedebas axorcielebs, romliTac iwyeba qmedebis Semadgen-

lobis ganxorcieleba818.

daumTavrebeli danaSaulic Tavis mxriv, iyofa damTavrebul da 

daumTavrebel etapebad. magaliTad, erTmaneTisgan ganasxvaveben daum-

Tavrebel da damTavrebul rogorc momzadebas, ise danaSaulis mcde-

lobas. daumTavrebeli danaSaulis romel etapze SeCerda danaSaule-

brivi qmedeba, unda iqnas gaTvaliswinebuli sasjelis daniSvnis dros. 

daumTavrebel momzadebasTan da mcdelobasTan SedarebiT ufro mk-

acrad damTavrebuli momzadeba da mcdeloba unda daisajos, rogorc 

qmedebis, ise misi Camdenis meti saSiSroebidan gamomdinare. damTavre-

buli mcdelobis dros damnaSaves yvelaferi aqvs gakeTebuli danaSau-

lis gansaxorcieleblad, rac maszea damokidebuli. es ki damnaSavis 

pirovnul saSiSroebazec miuTiTebs, vinaidan igi damnaSavisgan met 

Zalisxmevas moiTxovs. 

calkeul SemTxvevaSi danaSaulebrivi qmedeba ufro axlosaa dana-

Saulebriv SedegTan, vidre sxva SemTxvevaSi. rac ufro Sorsaa Cadeni-

li qmedeba samarTlebrivi sikeTis dazianebisgan, miT ufro naklebadaa 

igi saSiSi da, piriqiT, rac ufro axlosaa qmedeba danaSaulis dam-

TavrebasTan, miT metia qmedebis saSiSroeba. es ki sasjelis daniSvnisas 

aucileblad unda iqnas mxedvelobaSi miRebuli819. 

815  gamyreliZe o., sisxlis samarTlis problemebi, III tomi, Tb., 2013, gv. 239.
816  gamyreliZe o., dasax. naSr., gv. 244; mWedliSvili-hedrixi q., sisxlis samarTa-

li, zogadi nawili, danaSaulis gamovlinebis calkeuli formebi, Tb., 2011, gv. 10.
817  wereTeli T., sisxlis samarTlis problemebi, I tomi, Tb., 2007, gv. 406.
818  turava m., sisxlis samarTali, zogadi nawilis mimoxilva, mecxre gamocema, Tb., 

2013, gv. 304.
819  naWyebia g., dvaliZe i., (red.), sisxlis samarTlis zogadi nawili, saxelmZRvane-

lo, Tb., 2007, gv. 380.
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danaSaulis mcdeloba SeiZleba ise ganxorcieldes, rom saxeze iyos 

sxva damTavrebuli danaSaulis niSnebi. magaliTad, mkvlelobis mcde-

lobas SeiZleba Sedegad mohyves msxverplis janmrTelobis dazianeba. 

aseT dros msjavrdebuls ufro mkacri sasjeli unda Seefardos, vidre 

maSin, roca danaSaulis mcdeloba aranair Sedegs ar iwvevs. mkvle-

lobis mcdeloba SeiZleba isec ganxorcieldes, rom saxeze ar iyos 

ara Tu sasikvdilo Sedegi, aramed janmrTelobis msubuqi dazianebac 

ki. bunebrivia, mkvlelobis mcdelobisTvis msjavrdebuli ufro mkacr 

sasjels imsaxurebs msxverplis janmrTelobis dazianebisas, imasTan 

SedarebiT, roca msxverpls erTi Reri Tmac ar aqvs Camovardnili. Tu 

mkvlelobis mcdelobas sxva sikeTis, janmrTelobis dazianeba mohyva, 

umarTlobis xarisxi metia da Sesabamisad, diferenciaciis principidan 

gamomdinare, aucilebelia sasjelis diferenciacia820. 

zogierTi avtori Tvlis, rom maSin, roca mkvlelobis mcdeloba 

msxverplis janmrTelobis dazianebas iwvevs, sxva SemTxvevisgan gansx-

vavebiT, sxvaoba ara mxolod sasjelis zomaSi, aramed qmedebis kvali-

fikaciaSic unda aisaxos. kerZod, qmedeba unda dakvalificirdes dan-

aSaulTa erTobliobis wesiT da msjavrdebuls pasuxismgebloba unda 

daekisros rogorc mkvlelobis mcdelobisTvis, ise janmrTelobis 

dazianebisTvis821. sakiTxis amgvari gadawyveta ar aris mizanSewonili. 

ufro misaRebia damdgari Sedegidan gamomdinare ara qmedebis ormagi 

kvalifikacia, aramed sasjelis zomis gazrda. maSasadame, mkvlelobis 

mcdelobiT gamowveuli janmrTelobis dazianeba isedac ar rCeba gauT-

valiswinebeli da igi mainc hpovebs asaxvas sasjelis zomaze. 

danaSaulis mcdelobisTvis sasjelis Sefardebisas mxedvelobaSi 

qmedebis saSiSroebis da danaSaulis dasrulebasTan qmedebis siaxlovis 

garda, danaSaulebrivi energiac unda iqnas miRebuli822, vinaidan dana-

Saulis mcdelobis umarTloba aRniSnuli garemoebebisgan yalibdeba. 

danaSaulis mcdelobisTvis sasjelis daniSvnasTan dakavSirebiT 

metad sayuradReboa germanuli gamocdileba. germanuli ssk-is 49-e 

paragrafis Tanaxmad, danaSaulis mcdelobas sasjelis Semamsubuqebel 

garemoebad ganixilaven823. 

qarTul sasamarTlo praqtikaSic danaSaulis mcdelobas, danaSau-

lebrivi qmedebis dausruleblobas, iTvaliswineben sasjelis Semamsub-

820  xaranauli l., daumTavrebeli danaSaulis dasjadoba qarTuli da germanuli 

sisxlis samarTlis mixedviT, Tb., 2014, gv. 190.
821  jiSkariani b., sisxlis samarTlis kerZo nawili, danaSauli adamianis winaaRm-

deg, Tb., 2016, gv. 30.
822  BGH StV 1985, S. 411; BGH StV 1986, S. 378; BGHSt, 36. Band, 1990, S. 18; Th eune W., in: LK 

StGB, 12. Aufl ., Band 2, Berlin, 2006, S. 1149, 1207, §46 Rn. 271, §49 Rn. 10.
823  Th eune W., in: LK, 12. Aufl age, Band 2, Berlin, 2006, S. 1207, §49 Rn. 10.



271

uqebel garemoebad824, magram aq saubaria ara kanoniT gaTvaliswinebul-

ze ufro msubuqi sasjelis daniSvnaze, aramed kerZo nawilis Sesabamisi 

muxliT gaTvaliswinebuli sasjelis zomis farglebSi sasjelis daniS-

vnaze. 

marTalia, qarTul ssk-Si ar vxvdebiT imaze miTiTebas, rom dana-

Saulis mcdeloba sasjelis Semamsubuqebel garemoebas warmoadgens, 

magram danaSaulis mcdelobis dros qarTul ssk-Si arsebuli sakanon-

mdeblo regulirebis farglebSic aris sasjelis Semsubuqeba SesaZle-

beli. Tumca, es imas ar niSnavs, rom danaSaulis mcdeloba qarTuli 

ssk-iT gaTvaliswinebul sasjelis minimumze ufro msubuqi sasjelis 

daniSvnis SesaZleblobas iZleodes gamonaklisis gareSe. gamonaklisSi 

igulisxmeba saproceso SeTanxmebis dadeba mxareebs Soris (ssk-is 55-e 

muxli). magram, saproceso SeTanxmebis dadebisas kanoniT gaTvalis-

winebul minimumze ufro msubuqi sasjelis daniSvna SesaZlebelia dam-

Tavrebuli danaSaulis SemTxvevaSic. 

qarTul iuridiul literaturaSi gamoiTqva mosazreba, rom `mo-

samarTles ufleba unda hqondes, daumTavrebeli danaSaulisaTvis dan-

iSnos kanoniT gaTvaliswinebul minimalur zRvarze naklebi sasjeli~825. 

mocemuli mosazreba marTebulia. qarTuli ssk-is 55-e muxlis moqmedi 

redaqcia mosamarTles ar aZlevs SesaZleblobas saproceso SeTanxme-

bis gareSe daumTavrebeli danaSaulisTvis daniSnos kanoniT gaTvalis-

winebul minimumze ufro msubuqi sasjeli. daumTavrebeli danaSauli 

iseT garemoebad unda miiCneodes, romelic mosamarTles maSinac mis-

cems minimumze ufro msubuqi sasjelis daniSvnis SesaZleblobas, roca 

mxareebs Soris ar aris dadebuli saproceso SeTanxmeba. 

824  susg, 2005, #4, gv. 120; 127.
825  varZelaSvili i., sasjelis miznebi, Tb., 2016, gv. 210.
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VII. sasjelis daniSvna danaSaulSi 
TanamonawileobisTvis da danaSaulis 

amsruleblobisTvis

saqarTvelos ssk-is 57-e muxlis Sesabamisad, TanamonawileobiT da-

naSaulis Cadenisas, TanamonawilisTvis sasjelis daniSvnis dros mxedv-

elobaSi miiReba `danaSaulis CadenaSi monawileobis xasiaTi da xarisxi, 

monawileobis mniSvneloba danaSaulis miznis misaRwevad, misi gavlena 

gamowveuli an SesaZlo zianis xasiaTsa da xarisxze~. danaSaulSi Ti-

Toeuli Tanamonawilis monawileobis xasiaTi da xarisxi gansxvavebu-

lia. gansxvavebulia maTi gavlena danaSaulebrivi zianis gamowvevazec. 

rac ufro mniSvnelovan rols asrulebs Tanamonawile danaSaulis ganx-

orcielebaSi, rac ufro metia danaSaulis CadenaSi Setanili wvlili, 

miT ufro metia sasjelis gamkacrebis saWiroeba. 

saqarTvelos uzenaesma sasamarTlom yaCaRobisTvis msjavrdebulis 

sasjelis Semamsubuqebel garemoebad miiCnia is, rom mas uSualod ar 

hqonda monawileoba miRebuli yaCaRur TavdasxmaSi, misi monawileoba 

mxolod imaSi gamoixata, rom man yaCaRuri Tavdasxmis amsruleblebi 

waaqeza da daxmareba aRmouCina maT826. 

uzenaesi sasamarTlos erT-erT gadawyvetilebaSi ki mZevlad xelSi 

CagdebaSi monawile msjavrdebulisTvis sasjelis Semsubuqebis safuZ-

vlad dasaxelebulia danaSaulSi misi monawileobis xasiaTi da xarisxi, 

rac sxva monawileebTan SedarebiT, Zalzed umniSvnelo iyo, ris gamoc 

man sxva msjavrdebulebisgan gansxvavebiT, mxolod 200 aSS dolari (anu 

naklebi) miiRo827.

TanamonawileTaTvis sasjelis zomis gansazRvrisas mxedvelobaSi 

unda iqnas miRebuli Tanamonawileobis Tu romel saxes hqonda adgili. 

magaliTad, qarTul iuridiul literaturaSi gamoTqmuli mosazrebiT, 

organizatoris saqmianoba metad didi socialuri saSiSroebis Semcve-

lia828, amitom organizatori ara mxolod sxva Tanamonawileebze, aramed 

amsrulebelze ufro mkacradac unda daisajos, vinaidan igi aris dana-

Saulis `tvini~829. organizatori TanamonawileTa da TanaamsrulebelTa 

Soris yvelaze saSiS figurad miiCneva830. organizatori gansakuTrebiT 

826  susg, 2005, #4, gv. 134. 
827  susg, 2005, #4, gv. 217. 
828  mWedliSvili-hedrixi q., sisxlis samarTali, zogadi nawili, danaSaulis gam-

ovlinebis calkeuli formebi, Tb., 2011, gv. 218. 
829  Todua n., wignSi: naWyebia g., Todua n., (red.), sisxlis samarTali, zogadi nawi-

li, saxelmZRvanelo, mesame gamocema, Tb., 2018, gv. 346. 
830  naWyebia g., wignSi: naWyebia g., Todua n., (red.), sisxlis samarTali, zogadi naw-

ili, saxelmZRvanelo, mesame gamocema, Tb., 2018, gv. 314. 
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saSiS figurad miiCneva imis miuxedavad, uSualod monawileobs Tu ara 

igi danaSaulis CadenaSi831. 

organizatoris Semdeg saSiSroebis xarisxiT modis wamqezebeli. 

wamqezebeli damxmareze ufro saSiSi figuraa, vinaidan amsruleb-

els gadawyvetilebis miRebis motivs uqmnis832. calkeul konkretul 

SemTxvevaSi, danaSaulSi monawileobis intensivobis gaTvaliswinebiT, 

wamqezebeli SeiZleba amsrulebelze ufro mkacrad dasjis Rirsi aR-

moCndes833. 

daxmareba Tanamonawileobis yvelaze sust formad (meorexarisxo-

vani monawileoba) aris miCneuli, ris gamoc mizanSewonilad iTvleba, 

sxva monawileebisgan gansxvavebiT, damxmaris yvelaze msubuqad dasja834. 

TiToeuli TanaamsruleblisTvis da TanamonawilisTvis sasjeli 

unda ganisazRvros individualuri bralis mixedviT. rogorc mibaxi 

aRniSnavs, sasjelis daniSvnisas gasaTvaliswinebelia is garemoeba, rom 

erTsa da imave danaSaulSi mravali damnaSavis monawileoba danaSaulis 

msxverplisTvis safrTxes zrdis, rac amaRlebs sasjelis saWiroebas. 

Tu ssk-is Sesabamisi norma isedac iTvaliswinebs maRal sasjels mo-

samarTlem sasjeli unda daniSnos orjer Sefasebis akrZalvis princi-

pis gaTvaliswinebiT. magaliTad, rodesac pasuxismgeblobis makvali-

ficirebel garemoebad ssk-is kerZo nawilis Sesabamisi muxli miiCnevs 

danaSaulis Cadenas sxva monawilesTan/monawileebTan erTad. aseT dama-

mZimebel garemoebebs icnobs rogorc qarTuli ssk-i (mkvleloba jgu-

furad _ 109 mux.; qurdoba jgufurad _ 177 mux. da sxv.), ise ucxouric 

(ix. germanuli ssk-is 224-e paragrafis 1-li abzacis me-4 nawili). aseT 

SemTxvevebSi yvela garemoeba, romelic sasjelis gazrdis mizanSewoni-

lobaze metyvelebs, mxedvelobaSi miiReba gazrdili individualuri 

bralis gaTvaliswinebiT835.

rogorc cnobilia, sasjelis daniSvnis dros mxedvelobaSi miiReba 

iseTi niSnebic, romelic damnaSavis pirovnebisTvisaa damaxasiaTebeli. 

TanamonawileobiT an TanaamsruleblobiT danaSaulis Cadenisas, ams-

ruleblis an Tanamonawilis pirovnebisTvis damaxasiaTebeli Semamsub-

831  wereTeli T., Tanamonawileoba danaSaulSi, wignSi: misive, sisxlis samarTlis 

problemebi, II tomi, Tb., 2007, gv. 152. 
832  gamyreliZe o., saqarTvelos sisxlis samarTlis kodeqsis ganmarteba, mesame 

Sevsebuli gamocema, wignSi: misive, sisxlis samarTlis problemebi, III tomi, Tb., 2013, 

gv. 281; wereTeli T., Tanamonawileoba danaSaulSi, wignSi: misive, sisxlis samarTlis 

problemebi, II tomi, Tb., 2007, gv. 159. 
833  wereTeli T., wignSi: wereTeli T., tyeSeliaZe g., (red.), saqarTvelos ssr sisx-

lis samarTlis kodeqsis komentarebi, Tb., 1976, gv. 150.
834  wereTeli T., dasax. naSr., gv. 149; turava m., sisxlis samarTali, zogadi nawilis 

mimoxilva, mecxre gamocema, Tb., 2013, gv. 332. 
835  Miebach, in: MüKo, Strafgesetzbuch, Band 2., 2. Aufl ., München, 2012, S. 214, §46 Rn. 92.
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uqebeli an damamZimebeli garemoeba sxva amsruleblis an Tanamonawilis 

mimarT mxedvelobaSi ar miiReba, rac Sesabamisi garemoebis bunebidan, 

personaluri xasiaTidan, gamomdinareobs. mas imitom hqvia personal-

uri, rom igi ar gadava sxva Tanamonawileze, Tundac am ukansknels 

Secnobili hqondes es garemoeba. aseT personalur damamZimebel gare-

moebas warmoadgens `araerTgzisoba~, wina nasamarTloba. 

saqarTvelos ssk-is 26-e muxlis Sesabamisad, amsruleblis eqsce-

sisTvis sxva Tanaamsrulebels an Tanamonawiles pasuxismgebloba ar 

daekisreba da eqscesisTvis pasuxs mxolod amsrulebeli agebs. eqscesi 

ki niSnavs iseT SemTxvevas, rodesac amsrulebeli Cadis iseT marTl-

sawinaaRmdego qmedebas, romelsac ar moicavs sxva Tanaamsruleblis an 

Tanamonawilis ganzraxva. 

saqarTvelos ssk-is 26-e muxlTan dakavSirebiT Cndeba kiTxva, ams-

ruleblis eqscesis dros damdgari ufro mZime Sedegi Tanaamsruleb-

els da sxva Tanamonawiles ar Seeracxeba, magram SeiZleba Tu ara man 

mainc moaxdinos zegavlena dasaxelebul pirTaTvis Sesafardebeli sas-

jelis zomaze? Tu arc sasjelis damamZimebeli garemoebis mniSvneloba 

ar mieniWeba?

Tanaamsruleblis eqscesis dros, germanul sisxlis samarTlis 

literaturaSi gamoTqmuli TvalsazrisiT, amsruleblis eqscesiT ga-

mowveuli Sedegi sxva TanamonawileTa sasjels daamZimebs, Tu igi gan-

Wvretadi iyo, vinaidan sasjelis zoma danaSaulis TiToeuli monawilis 

gasakicxaobis zomas unda efuZnebodes836. 

amsruleblis eqscesiT gamowveuli Sedegis TanamonawilisTvis 

Seracxvis SeuZleblobasTan dakavSirebuli msjeloba moiTxovs imis 

garkvevas, Tu rogori subieqturi damokidebuleba igulisxmeba eqsce-

sis qveS. literaturaSi gamoTqmuli erT-erTi mosazrebiT, eventual-

uri ganzraxva amsruleblis mier ganxorcielebuli danaSaulis mimarT 

ar aris sakmarisi aRniSnul danaSaulSi TanamonawileobisTvis da igi 

amsruleblis eqscesadaa miCneuli. mocemuli TvalsazrisiT, amsruleb-

lis eqscesi gulisxmobs ara mxolod iseT SemTxvevas, roca amsruleb-

lis mier Cadenili danaSauli Tanamonawilis ganzraxviT ar aris moc-

uli (sakanonmdeblo ganmarteba-ssk-is 26-e mux.), aramed iseTsac, roca 

Cadenili danaSauli Tanamonawiles ar surda837. 

sawinaaRmdego da gasaziarebeli mosazrebis mixedviT, rodesac 

saubaria amsruleblis eqscesze, igulisxmeba araganzraxi, gaufrTx-

ileblobiTi damokidebuleba, vinaidan Tu Tanamonawile an Tanaams-

836  Miebach, in: MüKo, Strafgesetzbuch, Band 2., 2. Aufl ., München, 2012, S. 215, §46 Rn. 92.
837  mWedliSvili-hedrixi q., sisxlis samarTali, zogadi nawili, danaSaulis gam-

ovlinebis calkeuli formebi, Tb., 2011, gv. 217. 
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rulebeli uSvebda amsruleblis mier ufro mZime danaSaulis Cadenas 

(arapirdapiri ganzraxva), maSin eqscesi gamoiricxeba da faqtobrivad 

ganxorcielebuli danaSaulisTvis pasuxs agebs Tanamonawile da Ta-

naamsrulebelic838. 

amsruleblis eqscesi aris moulodneloba sxvisTvis anu Tanamonaw-

ilisTvis (SesaZloa TanaamsruleblisTvisac) da ara amsruleblisT-

vis839, romelic danaSauls uSualod axorcielebs. amsruleblis mier 

ganxorcielebuli danaSaulis, damdgari Sedegis, mimarT arapirdapiri 

ganzraxvis arsebobisas, moulodneloba gamoiricxeba, ramdenadac ara-

pirdapiri ganzraxvis dros saxezea damdgari Sedegis daSveba. 

rodesac wamqezebeli amsrulebels konkretul danaSaulze daiyo-

liebs da amsrulebeli ufro mZime danaSauls Cadis TanamonawilesTan 

SeuTanxmeblad, daismis kiTxva, rom wamqezebels amsrulebeli rom ar 

daeyoliebina, amsrulebeli ufro mZime danaSaulsac xom ar Caidenda? 

miuxedavad imisa, rom wamqezebeli mxolod im danaSaulisTvis isjeba, 

romelzec amsrulebeli daiyolia, sasjelis daniSvnis dros wamqeze-

blis sasjelis damZimeba mainc SeuZlia imas, rom misma waqezebulma 

amsrulebelma ufro mZime danaSauli ganaxorciela, romelic scdeba 

saerTo danaSaulebriv gegmas, magram romlis ganxorcielebac wamqeze-

blisTvis ganWvretadi iyo.

rogor unda gadawydes sakiTxi suqcesiuri Tanaamsruleblobis 

dros, rodesac danaSauli nawilobriv ganxorcielebulia da Tanaams-

rulebeli mogvianebiT uerTdeba nawilobriv ganxorcielebul dana-

Sauls? SeiZleba Tu ara SeerTebamde ganxorcielebuli qmedeba masac 

Seeracxos an mis safuZvelze daumZimdes sasjeli? 

suqcesiuri Tanaamsruleblobis dros, Tanaamsrulebels, romelic 

mogvianebiT SeuerTda danaSaulis ganxorcielebas, sasjeli daumZimde-

ba, Tu man icoda sxva TanaamsrulebelTa mier manamde ganxorcielebul 

qmedebaze da miuxedavad amisa, Tanaxma iyo monawileoba mieRo dana-

Saulis materialurad dasrulebaSi, danaSaulis damZimebaSi840. Tumca, 

suqcesiuri TanaamsruleblisTvis pasuxismgeblobis damZimebaze sau-

bari jer kidev ar iZleva konkretul pasuxs. kerZod, makvalificirebe-

838  wereTeli T., Tanamonawileoba danaSaulSi, meore gamocema, wignSi: misive, sisx-

lis samarTlis problemebi, II tomi, Tb., 2007, gv. 209; naWyebia g., Todua n., (avtori da 

red.) wignSi: sisxlis samarTali, zogadi nawili, saxelmZRvanelo, mesame gamocema, Tb., 

2018, gv. 320; turava m., sisxlis samarTali, zogadi nawilis mimoxilva, mecxre gamocema, 

Tb., 2013, gv. 344. 
839  gamyreliZe o., danaSaulis SualobiTi amsrulebloba da Tanaamsrulebloba, 

meore gamocema, wignSi: misive, sisxlis samarTlis problemebi, I tomi, Tb., 2011, gv. 325-

326.
840  Miebach, in: MüKo, Strafgesetzbuch, Band 2., 2. Aufl ., München, 2012, S. 215, §46 Rn. 92.
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li garemoebac Seeracxeba, Tu mxolod sasjeli daumZimdeba ZiriTadi 

Semadgenlobis farglebSi?

sanam dasmul kiTxvas gaecemodes pasuxi, unda iTqvas, rom suqce-

siuri Tanaamsruleblobis dros mogvianebiT SemoerTebuli Tanaams-

ruleblisTvis SeiZleba iyos an ar iyos cnobili sxva Tanaamsrulebel-

Ta mier ganxorcielebul qmedebaze. magaliTad, rodesac adgili aqvs 

qurdobis procesSi Tanaamsruleblis SemoerTebas, SemoerTebulma Ta-

naamsrulebelma SeiZleba icodes an ar icodes imis Sesaxeb, rom mis 

SemoerTebamde sxva Tanaamsruleblebi dazaralebuli mesakuTris sxva 

nivTebsac daeuflnen. suqcesiur Tanaamsrulebels mxolod is Seer-

acxeba, rasac TviTon daeufla, risi dauflebac misi monawileobiT 

moxda, magram Tu man danaSaulSi CarTvamde Seityo, rom amsruleblebi 

manamdec daeuflnen igive mesakuTris sxva nivTebs, igi marTalia, mxed-

velobaSi ar miiReba misi qmedebis kvalifikaciisas, magram SeiZleba 

sasjeli daumZimos. 

rogorc zemoT aRiniSna, suqcesiuri Tanaamsruleblobis dros 

dRis wesrigSi dgeba sakiTxi imasTan dakavSirebiT, Seeracxeba Tu ara 

suqcesiur Tanaamsrulebels is makvalificirebeli garemoeba, romelic 

mis gareSe ganxorcielda mis SemoerTebamde? magaliTad, binaSi SeRwev-

iT qurdobisas, Tu suqcesiuri Tanaamsrulebeli mas Semdeg SeuerTda 

danaSaulebriv qmedebas, roca binaSi ukanono SeRweva qurdobis mizniT 

ukve ganxorcielebuli iyo. aRniSnul sakiTxze araerTgvarovani mo-

sazreba arsebobs. erTi mosazrebiT suqcesiuri Tanaamsrulebeli mx-

olod qurdobis ZiriTad SemadgenlobaSi TanaamsruleblobisTvis 

unda daisajos, xolo meore mosazrebiT, Tu gacnobierebuli hqonda 

manamde sxva amsrulebelTa mier makvalificirebeli garemoebis ganx-

orcieleba, pasuxi unda agos qurdobis kvalificirebuli Semadgenlo-

bis ganxorcielebisTvis841. magram, am ori mosazrebidan romeli unda 

iqnas gaziarebuli, romel Sexedulebas aqvs qarTul sisxlis samarTal-

Si sakanonmdeblo safuZveli?

saqarTvelos ssk-is 25-e (1-li nawilis) da 57-e muxlis mixedviT, 

amsruleblis da Tanamonawilis pasuxismgeblobis sakiTxi unda gad-

awydes danaSaulis CadenaSi TiToeulis monawileobis xasiaTis da 

xarisxis gaTvaliswinebiT. aRniSnulidan gamomdinare, suqcesiuri Ta-

naamsruleblobisas Tanaamsrulebeli pasuxs ar agebs manamde ganxor-

cielebuli qmedebisTvis, magram es ise ar unda gavigoT, rom manamde 

ganxorcielebuli qmedeba an damdgari Sedegi saerTod yvela SemTxveva-

Si kargavdes mniSvnelobas TanaamsruleblisTvis sasjelis daniSvni-

841  aRniSnulze ix. Kindhäuser U., Strafrecht, AT, 8. Aufl ., Baden-Baden, 2017, S. 364-365, §40 Rn. 
11-12. 
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sas. suqcesiuri Tanaamsruleblis gareSe, mis SemoerTebamde, ganxor-

cielebuli makvalificirebeli garemoeba ar unda aisaxos misi qmedebis 

kvalifikaciaze anu pasuxismgebloba kvalificirebuli Semadgenlobis 

ganxorcielebaSi TanaamsruleblobisTvis ar unda daekisros, magram 

sasjelis daniSvnis dros mainc unda iqnas gaTvaliswinebuli. 
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VIII. amsruleblobis da Tanamonawileobis 
mniSvneloba umarTlobis xarisxis gansazRvraSi

amsrulebloba da danaSaulSi Tanamonawileoba umarTlobis simZi-

mis gansazRvrasTan dakavSirebul erT-erT sakiTxs warmoadgens. dana-

Saulis ganxorcielebaSi amsruleblis da Tanamonawilis mier Setanil 

wvlilTan da amis mixedviT maT gamijvnaze araerTgvarovani mosazreba 

arsebobs. aRniSnul sakiTxTan mimarTebiT mniSvnelovan aspeqts war-

moadgens danaSaulSi (Tana)monawileobis formebi. diskusiis sagania 

agreTve qmedebaze batonobis sxvadasxva xarisxi da Tanamonawileobis 

farglebSi xarisxobrivi diferencireba842. qmedebaze batonobis sakiTxi 

mniSvnelovania ara mxolod TanamonawileobasTan (organizatori), ar-

amed SualobiT amsruleblobasTan da TanaamsruleblobasTan dakav-

SirebiTac. amsruleblobis dasjadobis Taobaze dRemde araerTi Teo-

ria843 Camoyalibda, romelTagan erT-erTs qmedebaze batonobis Teoria 

warmoadgens. 

Teoria, romelic qmedebaze batonobis xarisxs aRiarebs (Th eorie der 
Tatherrschaft sstufen), amsruleblobas movlenebze batonobis maRal xarisxs 

ukavSirebs. xolo SualobiTi amsruleblis figuras (amsrulebeli ams-

ruleblis ukan/Täter hinter dem Täter) dasaSvebad Tvlis, vinaidan qmedebis 

ganmaxorcielebelis ukan mdgomi kaci movlenebs kargad xedavs da 

aqedan gamomdinare, kargadac marTavs, vidre wina kaci (qmedebis uSua-

lo Camdeni)844. maSasadame, danaSaulis ganxorcielebaSi monawile pirTa 

mier qmedebaze batonobis xarisxi gansxvavebulia. amsruleblobisa da 

Tanaamsruleblobisgan gansxvavebiT, SualobiTi amsruleblobis dros 

842  Stahl D., Strafzumessungstatsachen zwischen Verbrechenslehre und Straft heorie, Berlin, 2015, 
S. 123; Kudlich H., Normatives Tatherschaft sgefälle beim Zusammentreff en von Selbs- und Drittzueig-
nungsabsicht?, in: SchrÖder F-C.-FS, Heidelberg, 2006, S. 271-282; Wolf G., Gestuft e Täterschaft , Zur Lehre 
vom `Täter hinter dem Täter~, in: SchrÖder F-C.-FS, Heidelberg, 2006, S. 415-430.

843  aRniSnul sakiTxze ix. gamyreliZe o., danaSaulis SualobiTi amsrulebloba 

da Tanaamsrulebloba, meore gamocema, wignSi: misive, sisxlis samarTlis problemebi, 

I tomi, Tb., 2011, gv. 156 da momdevno; wereTeli T., Tanamonawileoba danaSaulSi, meo-

re gamocema, wignSi: misive, sisxlis samarTlis problemebi, II tomi, Tb., 2007, gv. 91 da 

momdevno; mWedliSvili-hedrixi q., sisxlis samarTali, zogadi nawili, danaSaulis gam-

ovlinebis calkeuli formebi, Tb., 2011, gv. 145 da momdevno; turava m., sisxlis samar-

Tali, zogadi nawilis mimoxilva, me-9 gamocema, Tb., 2013, gv. 335-340; Todua n., wignSi: 

sisxlis samarTali, zogadi nawili, saxelmZRvanelo, mesame gamocema, Tb., 2018, gv. 335 

da momdevno; sulaqveliZe d., qmedebaze batonoba da danaSaulSi Tanamonawileoba, wign-

Si: turava m., (red.), sisxlis samarTlis mecniereba erTiani evropuli ganviTarebis 

procesSi, sisxlis samarTlis samecniero simpoziumis krebuli, Tb., 2013. gv. 191-213; 

oxanaSvili a., Tanaamsruleblobis dasabuTeba moqmedebaze funqcionaluri batonobiT, 

wignSi: guram naWyebia _ 75, saiubileo krebuli, Tb., 2016, gv. 257-280.
844  Schünemann B., Die Rechtsfi gur des `Täters hinter dem Täter~ und das Prinzip der Tatherschaft s-

stufen, in: Schröder F-C.-FS, Heidelberg, 2006, S. 407.
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SualobiTi amsruleblis qmedebaze batonoba SeiZleba sakamaTo iyos. 

aRniSnul SemTxvevaSi ufro nebaze batonobaze miuTiTeben. 

danaSaulSi monawileobis da qmedebaze batonobis safexurebad 

diferencirebis Semdeg Cndeba kiTxva, aris Tu ara igi mniSvnelovani 

sasjelis zomis gansazRvrisTvis? marTalia, arsebobs amsruleblobis 

saxeebi, magram xom ar unda ganisazRvros gansxvavebuli sasjelis zoma 

amsruleblebisTvis imis mixedviT, rogor amsruleblobasTan gvaqvs 

saqme? SeiZleba Tu ara qmedebis saSiSroebis an bralis xarisxi gansxva-

vdebodes imis mixedviT, uSualo amsrulebels exeba saqme, Tu Sualo-

biT amsrulebels an Tanaamsrulebels? 

aRniSnul sakiTxze SeiZleba iTqvas, rom erTpirovnul ams-

ruleblobasTan SedarebiT ufro saSiSad unda iqnas miCneuli ams-

ruleblobis is saxe, romelic gulisxmobs danaSaulSi sxva piris Ca-

Trevas. magaliTad, SualobiTi amsruleblobis dros amsrulebeli 

iyenebs cocxal iaraRs, romelic braluunaros garda SeiZleba iseTi 

piric iyos, visac pasuxismgebloba daekisreba gaufrTxileblobiTi da-

naSaulisTvis an sxva ganzraxi danaSaulis ganxorcielebisTvis. Sua-

lobiTi amsruleblobis dros piri cocxal iaraRad SeiZleba iqces 

misi Secdenis Sedegad. swored Secdenis Sedegad xdeba cocxali iara-

Ri gaufrTxileblobiTi danaSaulis amsrulebeli. maSasadame, erTi 

msxver plis miuxedavad, adgili aqvs ori umarTlobis ganxorcielebas. 

esenia ganzraxi da gaufrTxileblobiTi an ori sxvadasxva ganzraxi 

qmedebis umarTloba. ganzraxi danaSaulis umarTlobas SualobiTi ams-

rulebeli, xolo gaufrTxileblobiT umarTlobas uSualo amsrule-

beli anu mocemul SemTxvevaSi cocxali iaraRi axorcielebs. Tumca, 

cocxali iaraRi daisjeba Tu ara gaufrTxileblobisTvis, damokidebu-

lia imazec, Tu ramdenad misatevebeli iqneba is Secdoma, romelsac 

igi dauSvebs. rogorc ukve iTqva, SualobiTi amsruleblobis dros 

gamoricxuli ar aris, cocxali iaraRi ganzraxi, magram sxva ganzraxi 

danaSaulisTvis daisajos. is rom SualobiTi amsruleblobis dros 

cocxali iaraRis saxiT saxezea danaSaulSi CaTreuli piri da ori sx-

vadasxva umarTloba, metyvelebs erTpirovnulTan SedarebiT, Sualo-

biTi amsruleblobis met gasakicxaobaze. 

erTpirovnul amsruleblobaze met saSiSroebas gulisxmobs aseve 

Tanaamsrulebloba, rodesac saxezea amsrulebelTa Zalebis gaerTiane-

ba, rac xSir SemTxvevaSi msxverplis Tavdacvis SesaZleblobebsac am-

cirebs. Tanaamsrulebloba rom erTpirovnul amsruleblobaze met sa-

SiSroebas gulisxmobs, es dasturdeba qarTuli ssk-is kerZo nawilis im 

muxlebiTac, sadac pasuxismgeblobis damamZimebel garemoebad gaTval-

iswinebulia jgufurad danaSaulis Cadena. 
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rac Seexeba Tanamonawilis umarTlobis xarisxs da qmedebaze mis 

batonobas, unda aRiniSnos, rom qmedebaze batonobiT amsrulebloba 

xasiaTdeba, magram Tanamonawileobidan gamonakliss warmoadgens or-

ganizatori, romelic SeiZleba danaSaulis ganxorcielebas bolom-

de xelmZRvanelobdes. maSasadame, organizatoris mier qmedebaze ba-

tonoba advilad SeiZleba dasabuTdes, rac ar iTqmis wamqezebelsa da 

damxmareze. SemTxveviTi ar aris, rom germanuli sisxlis samarTali 

saerTod ar icnobs organizatoris figuras da organizatori xSirad 

ise isjeba, rogorc amsrulebeli. aRniSnuli imis naTeli dasturia, 

rom organizatori qmedebaze batonobiT amsrulebels ar Camouvar-

deba. aqedan gamomdinareobs, sxva TanamonawileebTan SedarebiT, misi 

qmedebis da pirovnebis gansakuTrebuli saSiSroebac. 
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IX. Tanaamsruleblobis da Tanamonawileobis 
gamijvnis sakiTxi da misi mniSvneloba 

sasjelis Sefardebisas

germaniis marTlmsajulebis mixedviT, Tanaamsruleblobis da Tana-

monawileobis gamijvnisTvis arsebiT kriteriumebad miiCneva danaSau-

lis ganxorcielebis mimarT sakuTari interesis xarisxi, danaSaulSi 

monawileobis zoma da qmedebaze batonoba an sul mcire amis neba. aR-

niSnuli Sexedulebis mixedviT, Tanaamsrulebelia is, vinc ara mxolod 

xels uwyobs sxvis qmedebas, aramed sakuTari qmedebis nawiladac ga-

nixilavs mas845. damxmarisgan gansxvavebiT, Tanaamsrulebeli piradad 

ufro metadaa dainteresebuli im danaSaulis ganxorcielebiT, ro-

melSic monawileobs. xolo paraleluri amsruleblisgan gansxvavebiT, 

Tanaamsrulebeli ganxorcielebul qmedebas ganixilavs erTiani gegmis 

nawilad. 

Tanaamsruleblobis da Tanamonawileobis gamijvnasTan dakavSire-

biT Cndeba kiTxva, zemoT dasaxelebuli kriteriumebidan Tu romeli 

asrulebs ufro mniSvnelovan rols. es exeba rogorc danaSaulis Ca-

denasTan dakavSirebul sakuTar interess, ise danaSaulSi monawileo-

bis zomas. ramdenad dasaSvebia danaSaulis CadenasTan dakavSirebiT Se-

darebiT naklebi interesis kompensireba danaSaulis ganxorcielebaSi 

SedarebiT ufro mniSvnelovani wvlilis SetaniT? 

Tu danaSaulis ganxorcielebaSi Setanili wvlili ufro mniS-

vnelovania pirad interesebTan mimarTebiT, maSin, am or kriteriums 

Soris monawileobis xarisxis sazianod balansis darRvevisas, Tanaams-

rulebloba unda gamoiricxos. Tanaamsrulebeli ver iqneba is, visi 

monawileobis xarisxi danaSaulis CadenaSi naklebi iqneba, miuxedavad 

imisa, rom danaSaulis ganxorcielebis interesi sxva monawilis Tana-

bari hqonda. literaturaSi gamoTqmuli mosazrebis Tanaxmad, Tu Ta-

naamsruleblobisTvis ganmsazRvreli kriteriumi interesis moculoba 

iqneba, sasjelis zomaze gavlenas ver moaxdens is garemoeba, Tu ro-

gori iyo danaSaulis ganxorcielebaSi Setanili wvlili846. 

qarTuli sisxlis samarTlis kanonmdeblobidan ar gamomdinareobs 

daskvna, rom TanaamsruleblobisTvis ganmsazRvreli iyos danaSaulis 

CadenaSi subieqturi daintereseba. danaSaulis CadenaSi piradi daint-

eresebisTvis upiratesobis miniWeba subieqtur Teoriamde migviyvanda, 

845  BGHSt 37. Band, 1992, S. 291.
846  Stahl D., Strafzumessungstatsachen zwischen Verbrechenslehre und Straft heorie, Berlin, 2015, S. 

124-125.
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romelic didi xania ganvlil etapad iTvleba da aranairi dasayrdeni 

ar gaaCnia moqmed kanonmdeblobaSi. 

sisxlis samarTlis literaturaSi gamoTqmuli Sexedulebis Tanax-

mad, rodesac Tanaamsruleblobis da Tanamonawileobis gamijvnas sa-

fuZvlad edeba tipuri cneba (Typusbegriff ) danaSaulis ganxorcieleba-

Si monawileobis orive formis (Tanaamsrulebloba/Tanamonawileoba) 

gamijvna xarisxobrivi TvalsazrisiT xdeba. danaSaulis CadenaSi Tana-

monawilis monawileoba xarisxobrivad SezRudulia (quantitativ reduziert). 
amsruleblis qmedebis gareSe Tanamonawilis umarTloba ver ganxor-

cieldeba. ssk-is kerZo nawilis muxlebSi aRwerilia ara Tanamonawi-

lis, aramed amsruleblis qmedeba. Tanamonawileobis dasjadoba aris 

dasjadobis ganvrcoba. Tumca, amsruleblis qmedebis ganxorcieleba 

xdeba ara mxolod amsruleblisTvis, aramed TanamonawilisTvisac. Ta-

namonawilis qmedeba aris imis safuZveli, rom amsruleblis qmedebac 

Tanamonawilis Semoqmedebad iqnas miCneuli847. ara mxolod amsrulebe-

li, aramed Tanamonawilec SeiZleba moqmedebdes sakuTari interesebi-

sTvis. am TvalsazrisiT gansakuTrebul yuradRebas imsaxurebs organi-

zatori da wamqezebeli. SeuZlebelia wamqezeblis piradi daintereseba 

gamoiricxos, vinaidan is aris piri, romelic amsrulebels iyoliebs 

danaSaulis Cadenaze. 

amsruleblis da Tanamonawilis dasjadoba gansxvavebuli simkacriT 

xdeba. magaliTad, germanul ssk-Si (49-e paragrafi) miTiTebulia, rom 

damxmaris qmedeba ufro msubuqad isjeba, vidre amsruleblis. rac Seexe-

ba wamqezebels, germanuli ssk ar moiTxovs amsruleblis qmedebasTan Se-

darebiT sasjelis zomis Secvlas. wamqezeblis qmedeba damxmaris qmedebi-

sgan gansxvavebiT ufro mkacrad Tu ratom unda isjebodes, sakamaTod 

miiCneva. Tumca, igi dakavSirebulia wamqezeblobis rogorc Teoriul, ise 

praqtikul winapirobebTan. rac Seexeba wamqezeblobis da amsruleblobis 

gamijvnas, misi aucilebloba sakamaTod ar iTvleba. wamqezeblis SemT-

xvevaSi, damxmarisgan gansxvavebiT, imitom ar arsebobs sasjelis Semsu-

buqebis safuZveli, rom wamqezebeli danaSaulis CadenaSi mxo  lod ubral-

od ki ar monawileobs, aramed amsrulebelze gansazRv rul zegavlenasac 

axdens848. sxva mosazrebis mixedviT, wamqezeblis dasjadobas safuZvlad 

udevs amsruleblis korufcia (Korrumpierung des Haupttäters)849. 
amsruleblis korufciis gamo Tanamonawilis dasjis idea didi xnis 

847  Jakobs G., Strafrecht, Allgemeiner Teil, Part 2, De Gruyter, 22. Abschn., Rn. 6, S. 659.
848  Joecks, in: MüKo, Strafgesetzbuch, Band 1., 2. Aufl ., München, 2011, S. 1229, §26 Rn. 5; Stahl D., 

Strafzumessungstatsachen zwischen Verbrechenslehre und Straft heorie, Berlin, 2015, S. 125-126.
849  amis Sesaxeb ix. Stahl D., Strafzumessungstatsachen zwischen Verbrechenslehre und Straft heo-

rie, Berlin, 2015, S. 126.
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win gamoiTqva Sveicarul da germanul sisxlis samarTalSi, magram igi 

mwvaved iqna gakritikebuli qarTul sisxlis samarTlis literaturaSi. 

korufciis Teoriis kritika sxvadasxva argumentebiT iqna gamyarebuli. 

erT-erTi argumenti aRniSnuli Teoriis winaaRmdeg is aris, rom igi 

ara mxolod wamqezeblis, aramed zogadad, Tanamonawileobis dasjado-

bis safuZvlad asaxelebda amsruleblis sulier gaxrwnas, korufcias, 

magram Tu wamqezebeli iyoliebs amsrulebels da amgvarad TiTqosda 

axdens mis sulier gaxrwnas, igive SeuZlebelia iTqvas damxmareze850. 

xolo meore da mTavari argumentis Tanaxmad, Tanamonawile amsruleb-

lis umarTlobisTvis isjeba, isini erTian umarTlobaSi monawileo-

ben, rac Tanamonawileobis aqcesorobidan gamomdinareobs da ara ko-

rufciis Teoriidan. korufciis Teorias Tu gaviziarebT, mogviwevs 

im daskvnis gakeTeba, rom amsrulebeli da Tanamonawile sxvadsxva 

safuZvliT isjebian, rac simarTles ar Seesabameba. garda amisa, ams-

ruleblis pirovnebis winaaRmdeg moqmedeba ver sabuTdeba maSin, roca 

gamoiricxeba amsruleblis SecdomaSi Seyvana da amsrulebeli sruli-

ad gaazrebulad moqmedebs851. damxmareze ufro mkacrad wamqezeblis 

dasja ganpirobebulia ara `wamqezeblis mier amsruleblis pirovnebis 

gaxrwniT~, aramed wamqezeblis mier amsruleblisTvis danaSaulis Cad-

enis motivis CamoyalibebiT da amsrulebelze aqtiuri fsiqologiuri 

zemoqmedebiT, rasac daxmarebis dros ara aqvs adgili. 

germanulisgan gansxvavebiT, qarTul ssk-Si ar aris miTiTebuli, 

rom damxmare amsrulebelze msubuqad isjeba an wamqezebeli rom damx-

mareze ufro saSiSi figuraa, magram 25-e muxlis mixedviT danaSaulSi 

monawile pirebi unda daisajos danaSaulSi maT mier Setanili wvlilis 

gaTvaliswinebiT. es SeiZleba iyos imaze iribi miTiTeba, rom danaSaul-

Si monawile pirebis roli gansxvavebulia. aseve sayuradReboa isic, 

rom dasjadia uSedego waqezeba rogorc danaSaulis momzadeba, magram 

ar isjeba uSedego daxmareba. 

rogorc d. Stali aRniSnavs, amsruleblobis da Tanamonawileobis 

gansxvavebuli simkacriT dasjadobis safuZvels ar warmoadgens pasux-

ismgeblobis gadanawileba. Tanamonawilis (araZiriTadi figuris) qmede-

ba imitom ar isjeba amsruleblis qmedebis Tanabari simkacriT, rom 

msxverpli Tanamonawilis qmedebas, centraluri figuris (amsruleb-

lis) qmedebasTan SedarebiT, gansxvavebuli zomiT emorCileba852. 

850  gamyreliZe o., sisxlissamarTlebrivi umarTlobis problema da Tanamonawile-

obis dasjadobis safuZveli, meore gamocema, wignSi: misive, sisxlis samarTlis proble-

mebi, II tomi, Tb., 2013, gv. 204.
851  gamyreliZe o., dasax. naSr., gv. 205-206. 
852  Stahl D., Strafzumessungstatsachen zwischen Verbrechenslehre und Straft heorie, Berlin, 2015, S. 

126.
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Tu msxverplze zemoqmedebis zoma umarTlobis xarisxis gansaz-

RvrisTvis mniSvnelovania, maSin, mxedvelobaSi unda iqnas miRebuli 

Tanamonawilis da amsruleblis qmedebis zegavlena msxverplze. inten-

sivobis TvalsazrisiT, msxverplis mimarT safrTxe amsruleblisgan 

metad momdinareobs, vidre Tanamonawilisgan. msxverpls uwevs ara Ta-

namonawilis qmedebis, aramed amsruleblis Tavdaxmis mogerieba. Sesa-

bamisad, amsruleblis qmedebis saSiSroeba metia, vidre Tanamonawilis. 

qmedebis Semadgenlobas uSualod amsrulebeli axorcielebs da ara 

Tanamonawile. 
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X. danaSaulis CadenaSi monawileobis forma da zoma, 
rogorc sasjelis Sefardebis faqtori 

saerTaSoriso samarTalSi

romis statutis 25-e muxli danaSaulSi Tanamonawileobis Semdeg 

SemTxvevaTa diferencirebas axdens: a) danaSaulis Cadenis inspirire-

ba; b) danaSaulis Cadenis mxardaWera; g) danaSaulis CadenaSi sxvagvari 

monawileoba. aRniSnulis Sesabamisad, saerTaSoriso sisxlis samarTa-

li Tanamonawileobis formebad aRiarebs waqezebas, daxmarebas da jgu-

fur danaSaulSi sxvagvar monawileobas853. 

ara mxolod erovnuli, aramed saerTaSoriso samarTlis da marTlm-

sajulebis mixedviT, bralis principis moTxovnidan gamomdinare, sas-

jelis Sefardebis dros gasaTvaliswinebel faqtors warmoadgens da-

naSaulis CadenaSi monawileobis forma da zoma. Sesabamisad, normis 

darRvevis simZime yovelTvis unda dadgindes danaSaulebriv movlenaSi 

braldebulis individualuri monawileobis gaTvaliswinebiT. iugo-

slaviis sisxlis samarTlis sasamarTlom pirveli instanciiT Obrenovic-
is mimarT miRebul gadawyvetilebaSi mkafiod gausva xazi am aspeqtis 

mniSvnelobas makrokriminaluri danaSaulis gamo individualuri sisx-

lissamarTlebrivi pasuxismgeblobis dasakisreblad854. 

saerTaSoriso sisxlis samarTlis marTlmsajulebam sami princi-

pi Camoayaliba, romliTac braldebulis monawileobis forma da zoma 

Semofargla. braldebulis sisxlissamarTlebrivi pasuxismgeblobis 

xarisxi damokidebulia imaze, Tu ra pozicias ikavebs igi danaSaule-

brivi aparatis ierarqiul struqturaSi. Ad-hoc-sisxlis samarTlis 

sasamarTloebi nakleb yuradRebas aqceven konkretul danaSaulebriv 

movlenaSi braldebulis qcevas, isini ufro metad iTvaliswineben mak-

rokriminaluri movlenis farglebSi braldebulis rols. amasTan er-

Tad, miuTiTes, rom braldebulis saqmianoba ierarqiuli struqturis 

qveda rgolze ar niSnavs, rom mas sisxlissamarTlebrivi pasuxismge-

bloba naklebi zomiT ekisreba855. 

saerTaSoriso marTlmsajulebis meore principic analogiur 

mimarTulebaze miuTiTebs braldebulis monawileobis gansazRvrisas. 

sasjelis damamZimebel garemoebad fasdeba is, rom braldebuls ekava 

Tanamdeboba, romelsac mmarTvelobiTi Zalaufleba hqonda. aseTi Ta-

namdeboba imis indiciaa, rom braldebulis wvlili ganxorcielebuli 

853  turava m., saerTaSoriso sisxlis samarTlis safuZvlebi, Tb., 2015, gv. 216. 
854  Burghardt B., Die Vorgesetzenverantwortlichkeit im völkerrechtlichen Straft atsystem, Berlin, 

2008, S. 384-385.
855  Burghardt B., dasax. naSr., gv. 385-386.
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danaSaulis dagegmvaSi didia. garda amisa, danaSaulis CadenaSi monaw-

ileoba aseTi Tanamdebobidan gamomdinare valdebulebebTan da ofi-

cialuri statusis mqone piris mimarT sazogadoebis maRal ndobasTan 

gansakuTrebul winaaRmdegobaSi modis 856. 

rogorc b. burghardti aRniSnavs, mmarTvelobiTi Zalauflebis 

mqone Tanamdeboba ar aris danaSaulis Semadgenlobis an samarTlis 

darRvevis niSani, Tumca materialuri TvalsazrisiT, braldebulis 

dasjadoba mis Tanamdebobas efuZneba857. aRniSnuli mosazreba sayur-

adReboa, vinaidan, sasjelis safuZvels danaSauli warmoadgens, ise, 

rogorc, sasjeli danaSaulis Sedegia. amitom Cndeba kiTxva, sasje-

lis zoma mxolod iseTi faqtorebiT ganisazRvreba, romelic dana-

Saulis niSnebzec axdens gavlenas, Tu SesaZloa sasjeli ganisazRvros 

sxva garemoebaTa gaTvaliswinebiTac, romlebic danaSaulis niSnebTan 

araviTar kavSirSia. unda iTqvas, rom sasjelis zomis gansazRvrisas, 

roca saqme exeba Tanamdebobis piris mier Cadenil danaSauls, mxed-

velobaSi miiReba damnaSavis statusi da Tanamdebobac. saqarTvelos 

ssk-Si araerTi muxlia, sadac pasuxismgeblobis damamZimebel garemoe-

bad gvxvdeba swored danaSaulis Cadena samsaxurebrivi saqmianobis ga-

moyenebiT an danaSaulis Cadena saxelmwifo-politikuri Tanamdebobis 

piris mier. 

braldebulis Tanamdebobis gaTvaliswinebiT sasjelis zomis gazr-

dasTan dakavSirebiT SeiZleba dasaxeldes liberiis yofili preziden-

tisTvis maRali zomis sasjelis (50 wliT Tavisuflebis aRkveTa) Se-

fardeba858. 

saerTaSoriso marTlmsajulebis poziciiT, sisxlissamarTlebrivi 

pasuxismgebloba izrdeba imis mixedviT, rac ufro didia braldebulis 

pirdapiri monawileobis zoma. amiT Ad-hoc-sisxlis samarTlis sasamarT-

loebs ar surT gamoxaton, rom uSualo amsruleblis sisxlissamarTle-

brivi pasuxismgebloba metia, vidre mis ukan mdgomis. piriqiT, princi-

pi exeba calkeul damnaSaveTa sisxlissamarTlebrivi pasuxismgeblobis 

ganxilvas SedarebiT msgavs ierarqiul sibrtyeze859. amasTan dakavSire-

biT TvalsaCino magaliTs gvTavazobs kvocka-s procesi, sadac, rogorc 

literaturaSi miuTiTeben, saapelacio sasamarTlom erTmaneTisgan ar 

ganasxvava danaSaulSi damnaSaveTa mier Setanili wvlili. maSasadame, 

856  Burghardt B., dasax. naSr., gv. 386-387.
857  Burghardt B., dasax. naSr., gv. 387.
858  dgebuaZe g., saerTo amsruleblobis principi saerTaSoriso sisxlis samarTal-

Si _ angloamerikuli (Tana)amsrulebloba, wignSi: guram naWyebia _ 75, saiubileo krebu-

li, Tb., 2016, gv. 306. 
859  Burghardt B., dasax. naSr., gv. 388.
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sakiTxi gadawyda e. w. mkacri pasuxismgeblobis principis mixedviT860. 

Tumca, saapelacio palatisgan gansxvavebuli pozicia hqonda pirveli 

instanciis palatas. kvocka-s saqmeze sami braldebuli guSag-oficrad 

iyo dasaqmebuli tyveTa banakSi. pirveli instanciis palatam ufro 

mZimed Seafasa im oficrebis sisxlissamarTlebrivi pasuxismgebloba, 

romlebic sakuTari xelebiT da uSualod monawileobdnen danaSaulis 

CadenaSi861. danaSaulis CadenaSi Tu vin monawileobs sakuTari xelebiT 

da gonebiT, mniSvnelobas iZens erovnul sisxlis samarTalSic. swored 

am faqtorebis gaTvaliswinebiT xdeba amsruleblis da danaSaulis sxva 

monawileTa gamijvna erTmaneTisgan. amsrulebeli, rogorc danaSaulis 

centraluri figura, sakuTari xelebiT da gonebiT axorcielebs dan-

aSauls, amdenad, pirveli instanciis palatis pozicia SeiZleba ufro 

metad Seesabameboda sasjelis individualizaciis princips, romelmac 

moaxdina damnaSaveTa diferencireba danaSaulSi Setanili wvlilis 

gaTvaliswinebiT. 

danaSaulebrivi gegmis ganxorcielebaSi monawileobis xarisxis 

ugulebelyofas da danaSaulis mTavari organizatoris msgavsad meo-

rexarisxovani monawilis dasjasTan dakavSirebiT mkvlevarebi asaxele-

ben tadiCis saqmes862. Tumca, igi ar SeiZleba CaiTvalos damkvidrebul 

praqtikad, razec miuTiTebs saerTaSoriso praqtikis araerTgvarovneba. 

Teoria, romelic zRvars ar avlebs amsrulebelsa da Tanamonaw-

iles Soris da yvela damnaSaves danaSaulis Tanamonawiled miiCnevs, 

saerTaSoriso sisxlis samarTalSi cnobilia `saerTo ganzraxvis~ Teo-

riis saxelwodebiT863. aRniSnuli Teoriis gaziarebisas iSleba zRvari 

amsruleblobasa da Tanamonawileobas Soris, ris gamoc misi gaziareba 

gaumarTlebelia. 

iuridiul literaturaSi gamoiTqva mosazreba, rom saerTaSoriso 

sisxlis samarTalSi sasjelis zomis gansazRvrisas mniSvnelovania dan-

aSaulSi monawileobis xarisxi da ara is, Tu ra statusiT monawileobda 

danaSaulSi. kerZod, iyo amsrulebeli, Tu Tanamonawile. amave mosazre-

biT, amsrulebels da Tanamonawiles SeiZleba erTnairi sasjeli Seef-

ardos da amis sailustraciod moyvanilia erT-erTi SemTxveva, sadac 

danaSaulSi `meore xarisxis monawileobis~ miuxedavad, msjavrdebuls 

860  dvaliZe i., gaerTianebuli danaSaulebrivi organizacia (JOINT CRIMINAL EN-
TERPRISE) saerTaSoriso sisxlis samarTalSi, wignSi: naWyebia g., (red.), organizebu-

li danaSaulis Tanamedrove gamovlinebebis kriminalizaciisa da samarTalSefardebis 

problemebi qarTul sisxlis samarTalSi, Tb., 2012, gv. 113.
861  Burghardt B., dasax. naSr., gv. 388.
862  dvaliZe i., dasax. naSr., gv. 118. 
863  dvaliZe i., dasax. naSr., gv. 130. 
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maRali zomis sasjeli (50 wliT Tavisuflebis aRkveTa) Seefarda864. 

mocemuli msjeloba metad sakamaTo da winaaRmdegobrivia, vinaidan 

danaSaulSi monawileobis xarisxi danaSaulSi monawileobis formasTan 

aris dakavSirebuli. rogor SeiZleba, erTi mxriv, sasjelis daniSvnis 

dros gasaTvaliswinebel arsebiT garemoebad miiCneodes danaSaulSi 

monawileobis xarisxi da meore mxriv, sasjelis zomaze gavlenas ar 

axdendes danaSaulSi monawileobis forma? 

danaSaulSi monawileobis forma imdenadaa mniSvnelovani, ramdena-

dac igi gansazRvravs danaSaulSi monawileobis xarisxsac. amsrulebeli 

yvelaze mniSvnelovani figuraa da mas yvelaze arsebiTi wvlili Seaqvs 

danaSaulis ganxorcielebaSi, vinaidan Tanamonawilisgan gansxvavebiT, 

amsruleblis gareSe danaSaulis ganxorcieleba SeuZlebelia. Tu dana-

SaulSi monawileobis xarisxi mniSvnelovania sasjelis zomisTvis, maSin 

ararelevanturi ar unda iyos msjavrdebuli danaSaulis amsrulebeli 

iyo, Tu Tanamonawile. avtori, erTi mxriv, danaSaulSi monawileobis 

xarisxs sasjelis zomis gansazRvrisTvis arsebiT garemoebad Tvlis, 

xolo, meore mxriv, asaxelebs iseT SemTxvevas, sadac danaSaulSi `meo-

re xarisxis monawiles~ metad mkacri sasjeli Seefarda, rasac imiT 

xsnis, rom TiTqos umniSvneloa msjavrdebuli amsrulebelia, Tu Ta-

namonawile. samwuxarod, avtori saTanado yuradRebas ar uTmobs im 

faqts, rom mis mier moyvanil SemTxvevaSi saqme exeboda maRali Tana-

mdebobis pirs, qveynis prezidents, rac saerTaSoriso sisxlis samar-

Tlis marTlmsajulebaSi sasjelis damamZimebel, gasaTvaliswineblad 

savaldebulo, garemoebas warmoadgens. Tumca, aRniSnuli sakiTxi arc 

erovnul samarTalsa da marTlmsajulebaSi darCeboda yuradRebis 

miRma. 

864  dgebuaZe g., saerTo amsruleblobis principi saerTaSoriso sisxlis samarTal-

Si _ angloamerikuli (Tana)amsrulebloba, wignSi: guram naWyebia _ 75, saiubileo krebu-

li, Tb., 2016, gv. 306. 
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XI. monawileobis formis mniSvneloba sasjelis 
SefardebisTvis saerTaSoriso sisxlis 

samarTlis marTlmsajulebaSi

Ad-hoc-sisxlis samarTlis sasamarTloebma didi xnis manZilze ar 

miaqcies yuradReba sasjelis Sefardebis dros sisxlissamarTlebrivi 

pasuxismgeblobis dasabuTebis formas. Seracxvis dasabuTebis ara 

samarTlebrivi forma, aramed pasuxismgeblobis SefasebiTi ganxilva 

gansazRvravda sasjels. saerTaSoriso marTlmsajulebis mixedviT, 

braldebulis sisxlissamarTlebrivi pasuxismgebloba, romelic dasja-

di monawileobis gansazRvruli formiT (magaliTad, danaSaulis Cadena 

amsruleblobis saSualebiT) sabuTdeba, rogorc wesi, ufro mkacrad 

fasdeba. marTlmsajulebam am problematikaze yuradReba SeaCera das-

jadi monawileobis formebis sistematizaciis farglebSi. amasTan er-

Tad, gamoiyena ZiriTadi da saziaro pasuxismgeblobis (Haupt- und Neben-
verantwortlichkeit) gamijvna, ufro metad SefasebiTi aspeqtebis mixedviT, 

sisxlissamarTlebrivi pasuxismgeblobis gradaciis TvalsazrisiT. am-

itom, SemTxveviTi ar aris, rom marTlmsajulebis mosazreba amasTan 

dakavSirebiT pirvelad ganaCenis dasabuTebaSi iqna mocemuli da ara 

sasjelis dasabuTebisas865.

iugoslaviis sisxlis samarTlis sasamarTlom, sasjelis Sefardebi-

sas miznobrivi kriminaluri jgufis (Joint criminal enterprise) wevrobasTan 

SedarebiT ufro msubuqad ar miiCnia danaSaulis damxmaris saxiT Ser-

acxva. sasamarTlom Semdgom gadawyvetilebebSic, kerZod, vasileviCis 

(Vasilievic) saqmeze gamoiyena es midgoma. ruandis sisxlis samarTlis sa-

samarTlom, msgavsi pragmatuli TvalsazrisiT, dasjadi monawileobis 

sxvadasxva formis ara xarisxobrivi Sefaseba, aramed sasjelis Sefar-

debis empiriuli Sedegebi Camoayaliba866. 

saapelacio instanciis palatam dasjadi monawileobis formis re-

vizia ganaxorciela, romlis mixedviTac, sisxlissamarTlebrivi pa-

suxismgeblobis dasabuTeba SesaZlebeli gaxda, miuxedavad imisa, rom 

danaSaulebrivi qmedeba, romelic braldebuls Seeracxa, sxvagvarad 

SeiZleba Sefasdes. vasileviCis sisxlissamarTlebrivi pasuxismgebloba 

danaSaulebriv organizaciaSi monawileobis saSualebiT dasabuTda da 

Tavidan 20 wliT Tavisuflebis aRkveTa miesaja. meore instanciis pal-

atam sisxlissamarTlebrivi pasuxismgebloba daxmarebisTvis daakisra 

da dasjadi monawileobis Secvlil formaze mkafio miTiTebiT Tavi-

865  Burghardt B., dasax. naSr., gv. 389.
866  Burghardt B., dasax. naSr., gv. 390.
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suflebis aRkveTa 15 wlamde Seamcira. kristiCis saqmezec meore in-

stanciis sasamarTlo im poziciaze iyo, rom braldebuli pasuxismge-

beli iyo danaSaulebriv organizaciaSi monawileobisTvis ara rogorc 

Tanaamsrulebeli, aramed rogorc damxmare. Tavisuflebis aRkveTa 46 

wlidan 35 wlamde iqna Semcirebuli. meore instanciis palatam Blago-
je Simic-is saqmeze agreTve dasjadi monawileobis Secvlil formaze 

miTiTebiT, Tavisuflebis aRkveTa 17-dan 15 wlamde Seamcira. meore 

instanciis palatam Semanza-s saqmeze braldebulis sisxlissamarTle-

brivi pasuxismgeblobis zoma Secvala, imis gamo, rom braldebuli pa-

suxismgebeli iyo ara daxmarebisTvis, aramed brZanebis gacemisTvis. 

Tavisuflebis aRkveTa gaizarda 15-dan 25 wlamde867. brZanebis gacema 

danaSaulis Cadenis inspirirebis erT-erTi formaa. inspirirebis sxva 

formebs warmoadgens mowodeba da waqezeba868. brZaneba gulisxmobs 

moTxovnas, romelic SeiZleba gamoixatos werilobiT, zepirsityvierad 

an sxvagvari formiT. moTxovnis adresati SeiZleba iyos konkretuli 

piri an jgufi869. 

is rom Ad-hoc-sisxlis samarTlis sasamarTloebi dasjadi monaw-

ileobis formas sasjelis Sefardebis dros damoukidebel faqtorad 

iTvaliswineben, miuTiTebs sasjelis zomis gansazRvrisTvis danaSaul-

Si monawileobis formis mniSvnelobaze. saerTaSiriso sisxlis samar-

Tlis sasamarTlos romis statutis me-6 muxlis 1-li abzacis da iu-

goslaviis sisxlis samarTlis sasamarTlos me-7 muxlis 1-li abzacis 

Sesabamisad, daxmareba, sxva danaSaulebrivi monawileobis formebTan 

mimarTebiT, naklebad mZimea. Tumca, dasjadi monawileobis sxva forme-

bi ra damokidebulebaSia erTmaneTTan, mkafio ar aris870. romis statu-

ti erTmaneTisgan mijnavs daxmarebas da danaSaulis CadenaSi sxvagvar 

mxardaWeras, romelic danaSaulis CadenaSi nebismier wvlils gulisx-

mobs. es SeiZleba iyos rogorc fizikuri, ise fsiqikur-moraluri xa-

siaTis871. 

867  Burghardt B., dasax. naSr., gv. 391.
868  turava m., saerTaSoriso sisxlis samarTlis safuZvlebi, Tb., 2015, gv. 216-217. 
869 dgebuaZe g., ufrosis (meTauris) brZanebis Sesruleba, rogorc pasuxismgeblo-

bis gamomricxveli garemoeba, wignSi: mzia lekveiSvili 85, saiubileo krebuli, Tb., 

2014, gv. 348. 
870  Burghardt B., dasax. naSr., gv. 391-392.
871  turava m., dasax. naSr., gv. 217-218. 
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XII. sasjelis Sefardeba da dasjadi monawileobis 
sxvadasxva formis gamoyenebis konkurencia 

saerTaSoriso sisxlis samarTlis marTlmsajulebaSi

dasjadi monawileobis sxvadasxva formis gamoyenebis konkurenci-

idan iqmneba sasjelis zomis gansazRvris problema. erTi mxriv, 

sakiTxavia, sasjelis damamZimebel garemoebad SeiZleba Tu ara imis 

gaTvaliswineba, rom danaSaulebrivi qmedebisTvis sisxlissamarTle-

brivi pasuxismgeblobis dasabuTeba dasjadi monawileobis sxvadasx-

va formiT erTdroulad SeiZleba. dasmul kiTxvaze saerTaSoriso 

marTlmsajuleba araerTgvarovan pasuxs iZleva. pirveli instanciis 

sasamarTlo Stakic-is saqmeze sasjelis gamkacreba aRniSnuli safuZ-

vliT daeTanxma872. 

danaSaulSi monawileoba SeiZleba sxvadasxva formiT ganxorciel-

des. zogjer erT konkretul pirTan mimarTebiT saxezea danaSaulSi 

monawileobis ara erTi, aramed sxvadasxva forma. xSiria SemTxveva, 

roca danaSaulSi monawile erTi piri erTdroulad ramdenime funqcias 

asrulebs, rac imis SesaZleblobas iZleva, rom misi pasuxismgebloba 

dasabuTdes rogorc Tanamonawilis, ise amsruleblis saxiT. SeiZleba 

danaSaulis Camdeni amsruleblobasTan erTad, Tanamonawilis funqcia-

sac iTavsebdes, rac misi dasjadobis sxvadasxva formiT dasabuTebis 

SesaZleblobasac iZleva. Tumca, amsrulebloba umTavres funqcias 

warmoadgens TanamonawileobasTan SedarebiT. rac ufro metia konk-

retuli piris mxridan danaSaulis ganxorcielebaSi Setanili wvlili, 

miT meti unda iyos pasuxismgeblobis zomac, rac sasjelis individu-

alizaciis principidanad gamomdinareobs. 

meore instanciis palatam Kamuhanda-s saqmeze sawinaaRmdego pozi-

cia daikava. sisxlissamarTlebrivi pasuxismgeblobis dasabuTeba Sesa-

Zlebelia dasjadi monawileobis nebismieri formis gamoyenebiT, magram 

miuxedavad amisa, mniSvnelovania sasjelis Sefardebis dros danaSaul-

Si monawileobis formis gaTvaliswineba, rac braleuli pasuxismge-

blobis principis Sesabamisi sasjelis daniSvnis SesaZleblobas iZleva. 

sasjelis daniSvna kavSirSi unda iyos im danaSaulebriv qmedebasTan, 

romelic braldebulma ganaxorciela873. braldebulisTvis pasuxismge-

blobis dakisreba mis mier ganxorcielebuli qmedebis gamo, gulisx-

mobs misTvis pasuxismgeblobis dakisrebas danaSaulis ganxorcielebaSi 

mis mier Sesrulebuli rolis gamo da, piriqiT, sakuTari rolis gamo 

872  Burghardt B., dasax. naSr., gv. 392.
873  Burghardt B., dasax. naSr., gv. 393.
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pasuxismgebloba niSnavs pasuxismgeblobas sakuTari qmedebisTvis da 

individualuri bralisTvis. 

braleuli pasuxismgeblobis principi ara mxolod erovnul, aramed 

saerTaSoriso sisxlis samarTalSi mniSvnelovan principad rCeba. igi 

iZleva sasjelis farglebis da sasjelis Sefardebis kriteriumebis 

dazustebis SesaZleblobas. saerTaSoriso sisxlis samarTlis marTlm-

sajulebis mixedviT, sasjeli unda Seesabamebodes damnaSavis brals874. 

saerTaSoriso samarTalSi sasjelis umTavres miznad generaluri 

prevencia miiCneva, romlis amocanasac warmoadgens erovnuli Serigeba, 

mSvidobis aRdgena da SenarCuneba875. saerTaSoriso sisxlis samarTalSi 

sasjelis umTavres miznad generaluri prevenciis miCneva gamomdin-

areobs im danaSaulebis bunebidanac, romlebic saerTaSoriso sisxlis 

samarTlis iurisdiqcias ganekuTvneba. 

874  Ambos K., Internationales Strafrecht, 3. Aufl age, München, 2011, S. 306. 
875  Ambos K., ebenda, S. 306-307. 
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XIII. sasjelis daniSvna danaSaulis 
recidivis dros

sisxlis samarTlis kodeqsi sasjelis sakanonmdeblo sazRvrebis 

Secvlis imperatiul da dispoziciur garemoebebs iTvaliswinebs. im-

peratiuli garemoebebidan aRsaniSnavia danaSaulis recidivi. Tu adg-

ili aqvs danaSaulis recidivs ssk-is 58-e muxlis Tanaxmad, mosaxdeli 

sasjelis minimaluri vada matulobs da igi 1 wliT unda aRematebodes 

kodeqsis kerZo nawilis Sesabamisi muxliT gaTvaliswinebuli sasje-

lis minimalur vadas. magram aRniSnuli wesi ar moqmedebs im SemTxveva-

Si, rodesac kodeqsis kerZo nawilis Sesabamisi muxliT nasamarTloba 

gaTvaliswinebulia danaSaulis makvalificirebel niSnad. igive wesi 

moqmedebs agreTve maSin, roca damnaSaves kanoniT gaTvaliswinebulze 

ufro msubuqi sasjeli efardeba kodeqsis 55-e muxlis safuZvelze an 

damnaSaves eniSneba pirobiTi sasjeli mxareebs Soris dadebuli sapro-

ceso SeTanxmebis Sedegad. 

danaSaulis recidivi dakavSirebulia winaT ganzraxi danaSaulis Cad-

enisTvis nasamarTlobasTan da ganzraxi danaSaulis ganmeorebiT ganxor-

cielebasTan. winaT ganzraxi danaSaulisTvis nasamarTloba danaSaulis 

recidivs maSin afuZnebs, roca danaSaulis Camdeni aris srulwlovani da 

nasamarTloba ar aris moxsnili an gaqarwylebuli. Tu danaSaulis Cam-

deni arasrulwlovania, xolo nasamarTloba moxsnili an gaqarwylebuli, 

nasamarTloba mxedvelobaSi ar miiReba (ssk-is me-17 muxlis me-4 nawili). 

danaSaulis recidivisTvis pasuxismgeblobis gamkacreba ukavSirde-

ba damnaSavis pirovnebis saSiSroebas. danaSaulis ganmeorebiT ganxor-

cieleba miuTiTebs danaSaulis Camdenis pirovnebaze, mis gamousworeb-

el xasiaTze. danaSaulis ganmeorebiT ganxorcielebiT ar izrdeba 

qmedebis saSiSroeba. 
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XIV. sasjelis daniSvna danaSaulTa da ganaCenTa 
erTobliobis dros

qarTuli sisxlis samarTali erTmaneTisgan ganasxvavebs danaSaulTa 

da ganaCenTa erTobliobis SemTxvevebs. orive SemTxvevaSi minimum ori 

danaSaulia ganxorcielebuli, magram gansxvaveba imaSi mdgomareobs, 

rom danaSaulTa erTobliobis dros danaSaulis Camdeni arcerTi da-

naSaulisTvis ar aris nasamarTlevi, xolo ganaCenTa erTobliobisas 

saqme exeba danaSaulis Cadenas ganaCenis dadgenis Semdeg, rac axali 

ganaCenis gamotanis safuZveli xdeba. 

danaSaulTa da ganaCenTa erTobliobis dros sasjelis daniSvnis 

gansxvavebuli wesi arsebobs. danaSaulTa erTobliobisas moqmedebs 

sasjelTa STanTqmis wesi, xolo ganaCenTa erTobliobisas sasjelTa 

rogorc STanTqmis, ise Sekrebis wesi. danaSaulTa erTobliobis dros 

sasjeli Sekrebis wesiTac SeiZleba dainiSnos im SemTxvevaSi, roca sax-

ezea danaSaulis recidivi. 

roca sasjeli STanTqmis wesiT iniSneba, mkacri sasjeli STanTqavs 

naklebad mkacrs. Tu sasjelebi Tanabari simkacrisaa, erTi STanTqavs 

meores. xolo Sekrebis dros SeiZleba moxdes nawilobriv an sruli 

Sekreba. ssk-i gansazRvravs sasjelis zeda zRvars sasjelis Sekrebas-

Tan dakavSirebiT. danaSaulTa erTobliobis dros danaSaulis recid-

ivis SemTxvevaSi es aris 30 wlamde Tavisuflebis aRkveTa, xolo gana-

CenTa erTobliobisas 35 weli. danaSaulTa da ganaCenTa erTobliobis 

dros sasjelTa Sekrebisas, sasjelis zoma kodeqsis zogadi nawiliT 

gansazRvrul sasjelis zeda zRvars ar unda aRematebodes, Tu dan-

iSnuli sasjeli Tavisuflebis aRkveTaze ufro msubuqia. 

danaSaulTa erTobliobis dros sasjelis daniSvnis wesi moqmedebs 

maSin, roca ganaCenis gamotanis Semdeg dadgindeba, rom msjavrdebuls 

brali miuZRvis sxva danaSaulSic, romelic man pirvel saqmeze ganaCe-

nis gamotanamde Caidina. 

danaSaulTa da ganaCenTa erTobliobis dros ZiriTad sasjelT-

an erTad SeiZleba dainiSnos damatebiTi sasjelic Sekrebis wesis 

mixedviT, razec miuTiTebs is, rom damatebiTi sasjeli ar unda aRe-

matebodes kodeqsis kerZo nawiliT gaTvaliswinebuli sasjelis zeda 

zRvars.   Sekrebis wesi damatebiT sasjelze rom ar vrceldebodes, 59-e 

muxlSi aseTi miTiTebis saWiroeba ar iqneboda.
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BGH 43, 1998;
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BverfGE 86; 

BverfGE 90;

BverfGE 96;

BverfGE 98;

BverfGE 105;

BverfGE 117.



314

saqarTvelos sakonstitucio sasamarTlos 
gadawyvetilebebi
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awyvetileba #1/1/428;
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naaRmdeg;
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saqarTvelos uzenaesi sasamarTlos 
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saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarT-
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saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarT-

lis saqmeebze, 2010, #2;

saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 
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saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarT-

lis saqmeebze, 2015, #1-4;

saqarTvelos uzenaesi sasamarTlos 2015 wlis 2 oqtombris gad-
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saqarTvelos uzenaesi sasamarTlos gadawyvetilebani sisxlis samarT-
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mosamarTle nino gvenetaZis gansxvavebuli azri saqarTvelos uzenaesi 

sasamarTlos sisxlis samarTlis saqmeTa palatis 2016 wlis 24 martis 

ganaCenze msjavrdebulebis _ s.d-s, r.g-sa da r.o-s mimarT.
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